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FULL  BENCH  RULINGS. 


Befort  Sir  Homes  Peacock.  Kt,  Chief  Justice,  Ht.  Justice  Raikee,  Mr.  JuBtioe 

Batyley,  Ifr.  Jueiiee  Kem^t  and  Mr,  Justice  L.  6.  Jcickson,  i869 


MA.HABANI  INDRAJIT  K00NWA.E1  (Plaihtot)  v.  OflOKOWARl  ' 

SAHU  (DnwuxvTi* 

tahhiraj^  Besumpiton—AH  X  of  1 859, «.  28—  Regulation  XIX  of  1 79^,  »,1 0— 

Dsctsion-^AppecU-^-Act  VITIoflS^9^.Z72, 

In  order  to  obtain  relief  ander  section  28  of  Aofc  X  of  J859,  the  ptaintiff  in  net 

proYe  that  the  tenant  holds'under  a  grant  made  ainoe  Ist  December  1790.    By 

the  word  *'deciaion"  in  section  372  of  Act  VI  [I  of  1850,  is  meant  the  decree  and 

judipient  taken  tos;ether,  and  not  simply  tbd  decree  onexplained  by  the  \  udg* 

mont. 

Tas  oircamstanoes  of  Ms  case  appear  in  the  decision  of  the  Full 
Bench^  irbioh  wuileliyered  by 

PsiCOCK,  C.  J. — la  thi»  case  the  plaintiff  aaed  to  resume  a  lakhiraj 
tanare,  nnder  aeotioa  28>Act  X  of  1859.  Sach  a  anit  cannot  be  maintainacl 
upon  the  ground  that  the  tenant  h  Ids  under  an  invalid  tenure,  but  caa- 
only  be  maintained  u^on  Uie  gronnd  that  he  holds  under  a  tenure  invalki 
for  the  reason  ro^Dtiuned  in  section  10,  Regulation  XEX  of  1793, — vtV.^ 
that  the  grant  under  which  he  holds  was  madd  since  lat  December  1790» 
To   obta'n  re'ief   under   section    23   of  Act   X   oi   1859,  the   plaintiff 

mast  prove  thattbe  tenant  holds  under  suoh   a  grant.    In  this  ease   the 
Coll^otor  found  that   he  held  under  a  grant   purporting  to  have  been 

made  prior  to  1790,  but  that  the  alleged   grant  was  not  genuine^  anid 
be  gave  a  decree  for  resumption  iu  favor  of  tlie  plaintiff. 

The  Juige  on  appeal  stated  in  his  judgement  that  there  were  stron^^ 
grounds  for  believing  that  the  alleged  grant  was  valid  ;  and  that  as 
the  plaintiff  had  f  dl^  to  prove  that  the  dafendant  held  under  an  invalid 
^enare,  the  decree  of  the  lower  Court  was  wrong,  a'»d  he  reversed  the 
order  ojf  the  Collector  with  oosts  payable  by  the  respondent.  The  Judge 
was  wrong  in    stating   that  the  plaintiff  was  bound  to  prove  that  the 

^Special  Appeal,  No.  1914  of  1861,  from  a  decision  by  the  Officiating:  Jadge  of 
Behar,  dated  the  12th  Jaly  1861,  reversing  a  decree  of  the  Collector  of  that  •  dis- 
Iriot,  dated  the  8rd  June  1861. 


¥eh^  19. 


FULL  BENCH  RULINGS. 
1S63         defendant  held  under  an  inrAlid  tentire,  but  he  on  ght  to  hare  stated  that 


Maharani  *^®  plaintiff  was   bo  md  to  pro\o  that  the  defendant  held  under  a  tennre 

Indrajtt  which  was  iniralid  upon  the  ground  that  it  waa  granted  8inr^«  Ist  Decein- 

ooxwARi  ^^  1790,  and  that  having  failed  to  do  so  the   Col-ector  ouglt  to  havo 

.CiioKowARi  dec  eed  in  favor  of  tha  defendant,  leaving  the  plaintiff  to  proo  eed   by  a 

regular  suit  for  resnmptioiK 

It  is  now  contended  bo'ore  cs^  On  behalf  of  the  respondent,  that 
the  decree  of  the  Judge  was  right,  a  >d  that  t^  e  decision  of  the 
Judge  ooiirld  not  bo  biof^ing  ae  to  the  validitjof  the  sunnud  in  a 
regular  suit  for  resumption  instituted  in  the  onlin^ry  Civil  Oonrt.  But  we 
tl>ink  thiit  the  Judge  has  substantiall  j  fonnd  in  his  judgmet  that  the  plain- 
tiff has  failed  tishow  that  the-  defendant  held  under  a  gvant  made  sub^e- 
quent  to  1790,  because  he  hold  under  a  grant  male  prior  to  that  date,  and 
that  grant  was  va'id.. 

If  the  Judgment  and  decree  be  aMowe  d  to  stand,  a  Court  of  ordinary 
civil  judicature  wo  ild,  probably,  consider  itself  bound  bj  the  Judge*a 
decision  as  to  tlie  validity  of  the  grant.  Looking  st  sections  378 
and  373,  Act  Y III  of  1859,  we  thiuk  that  tho  plaintiff  his  a  right 
to  appeal  specialty  agimst  th^  decision  of  the  lowftr  Court,  if  tha 
decree,  as  explained  by  th<)  jndgmen  t,  is  enx>neo|iB  ;  for  by  section  372 
it  is  enacted  that  a  special  appeal  shall  le  f rom  ft^  decisions  passed 
in  regular  appeals  by  the  subordinate  Courts,  and  not  merely  from 
all  decrees.  Section  373  c«ys,  that  the  applicntion  for  appenl  shall  be 
accompanied  by  copies  of  the  judgment  and  decree  of  the  lower  Conrt; 
and  section  376,  which  speaks  of  reviews  of  judgments,  uses  the  words 
^decr  e'*And'*  judgment"  in  such  a  manrer  as  to  lead  one  to  think  that 
by  the  word  "decision*' tho  Legis'atu re  meant  the  •^decree  snd  judgment" 
taken  together,  and  not  simply  the  decree  unexplained  by  the  judgment. 
For  the  above  reader,  we  think  that  the  appeal  ought  to  bo 
decreed  with  cnstp;  that  we  ought  to  give  the  same  decree  ae  the  Judge 

ought  to  have  dnn-,  viz,,  to  rever  e  the  decis'on  of  the  Collector  with 
costs,  upon  the  ground  that  the  plaintiff' failed  to  prove  that  the  dof en- 
ant  held  under  a  grant  made  aince  December  1790*  and  consequently 
failed  to  prove  that  the  case  was  one  i  i  which  jurisdiction  w.is  conferred 
on  him  by  section  20^  Act  X  of  18  >9,   leaving  the  plaintiff  to   file   & 

regular  suit  under  section  30^  Regulation  II  of  1819,  in  which  the  validity 
of  the  grant  set  up.  by  the  defendant  would  be  investigated  and  determined*. 
Tho  appeal  is  decreed  without  costs,  and  the  decree  of  the  Collector 
reversed.    Tho  costs  of  both  of   the  lower  Courts  to  be  paid   by  the 
plaintiff,  the  present  appellant. 


ITJLL  BENCH  RULINGS, 

Before  Sir  Barnes  Teaeoclk,  Kt,  Chief  Justice,  Mr,  Judlee  Baikes,  Mr.  Justice 
Bayley,  Mr,  Justice  Kemp,  and  Mr.  Justice  L,  S.  Jackson. 

PUHmMA  CHOWDRAIN  and  othirs  (PLAroTiTrs) ».  NITTANAND 

8HA9  AND  OTHBBS  (BfiFENDlKTs).*  1863 

Feb.  19. 
Eoidenee  —Account,  Adjustment  of  

Hie  adjajBtment  of  an  account  nsy*  be  proved  by  Terbal  evidence^  and  need  nok 
meoeasarny  be  in  writing  aigned  by  the  party  to  be  bound. 

"Thb  facta  cf  this  case  appear  in  tbe  following  remarks  of  the 
learned  Judges  of  the  Division  B^nch  ^TJa-TLET  and  Morgan,  JJ.)  who 
referred  tTie  case  to  a  Full  Bench, for  an  expression  of  its  opinion  :— 

•*  The  lower  Appella'eCourt  has  reversed  a  decree  for  the  plaintiff,  in 
a  suit  brought  to  recover  the  balance  of  an  adjusted  and  settled  accoonfe. 
On  the  authority  of  Bhoopruirain  SoImo  v.  Sheogolam  Sa^oo  (1) 
and  Bamgopdl  Nimdee  v.  Sreeram  Vattuk  (2),  the  Court  holds  that 
an  account  Ciinnot  be  legally  adjusted  without  either  the  signature  or  the 
written  aoknowledfifment  of  the  party  sued.  The  Court  does  not  merely 
<[ecide  tha  the  evi^iftice  in  this  case  is  insufficient  to  satisfy  th«Conrfc' 
that  there  ever  has  been,  in  truth,  an  adjustment  of  the  account,  but  it 
decides  as  »>  matter  of  law  that  in  no  case  can  an  account  be  proved  to 
he  legally  adjusted  unless  signed  or  acknowledged  in  writing. 

''The  deoisl  n  first  quoted  does  not  app-  ar  to  us  to  recognize  any  such 
supposed  rale  of  law.  The  latei'  decision  purports  to  be  based  on  the  firsts 
but  in  effect  it  lays  down,  as  we  read  it,  tho  broad  rule  which  the  Judge 
lias  applied  in  the  present  suit.  '  But  fcrr  the  autkority  of  thie  laat  case  we 
should  have  been  inclined  to  think  that  the  lower  appellate  Court  bad 
erred  in  troAting  a  circumstance  which  is  in  truth  only  evidence  (though 
In  most  cases  it  may  be  very  important  evidence)  of  an  adjnstment>as 
legally  necessary  to  adju^tmenk.  A  case  may  be  supposed  in  which 
credible  witnesses  prove  that  the  anaounts  liave  been  fnlly  examined  and 
se'tled,  and  the  balance  ascertained  and  admitted  by  the  drfendant^  the 
plaintiff's  books  showing  the  balance,  proved  to  have  been  dniy  kcpt^ 
licing   put    in  as    corroboraLive  e-.idence    (Act    II,     1855>    s.  43).    In. 

^Special  Appeal,  No.  822  of  1862,  from  a  decision  passed  by  theJndge  of 
Pamea,  dated  the  6th  Seeember  1862,  affirming  a  decree  of  the  Deputy  Col- 
lector of  that  district,  dated  the  ISth  September  1862. 

(1)  S.  D.  A.,  1862,  694.  (2)  S.  D,  A.,  1869, 1228. 


i  FuLL  BEKOH  RULINOS. 

1863        Baoh  a  case  a  Court  would  probably  be  satisfied  that  the  aoooants  had 
BMiMi  "  heenf ally  adjusted,  yet  it  would  be  ptohiblted  by  law  fiom  gWiAR  effect 

Cbowdsain   to  this  adjustment.    Although  the  pr.  oedent     of   Rctmgopal    Nundee  r. 

^,    ^'  Sreeram  PattuJc  (1)  is  opposed  to  our  Tiew»    we  do  not  feel  authorised 

Shah.       to  depart  from  it>  unless  with  the  sanction  of  a  Gonrt  composed  of  five 
Jodges.    We  think  the  caae  should  1  e  referred  to  a  Full  Bench.  ** 

Moonshee  Ame^r  AUy  (Baboo  Anuhd  Chandra  MooJcerjee  with 
hijBi)  for  tbe  appellant. 

Baboo  ThoarJeanaih  MUter  (^aboo  Srina(h  Da$  with  him)  for  the 
respondents. 

Tbe  opinion  of  tbe  Full  Bench  was  delivered  by 

F£AC0CK,  0.  J.— In  this  case  tbe  plaintiff  saed  upon  an  adjusted 
account.  The  first  Gonrt  held  that  the  plaintiff  had  proved  the 
a4justraent  of  the  sceonDt  The  Judge  reversed  that  decision,  upoo 
the  authority  of  two  cases  decidel  in  the  late  Sudder  Court,— -vm., 
Ramgopal Nundee  v.  Sreeram  "Pattuh  (1)  ttnd'BhoopnaraiHSaTuyo  v.  SheO" 
golam  Sahoo  (S).  In  the  latter  case,  the  Court  referred  lo  a  decision  in 
the  Privy  Council,  Sordbjee  Vacha  Oanda  v.  JEboniffuiyis  Mamhjee  (3) ;  but 
all  ^at  was  d'^cided  in  that  cise  was  that  one  party  oould  not  bind  the 
otberparty  by  an  adjustment  made  by  himself  alone  in  his  own  books.  In 
that  case  there  was  no  evidence  whatever  to  show  that  the  defendant  had 
adjusted  or  acknowledged  the  correctness  of  the  account.  We  are  of 
opinion  that  the  adjustment  of  an  account  or  the  acknowledgment  of  its 
correctness  may  be  prove  1  by  verbal  evidence,  in  the  same  manner  as  any 
other  fact ;  and  that  the  Judge'  was  wrong  in  point  of  law  in  holding  that, 
the  adjustment  could  not  be  proved  except  by  an  acknowledgment  in  writing 
orby  a  signature  or  visible  mark.  The  Judge  wa%  no  doubt,  right  In- 
acting  upon  the  decision  of  the  late  Sudder  Court,  but  we  think  thai  those 
cases  were  erroneonsly  decided.  The  case  must,  therefore,  be  remanded 
to  the  J adge  to  try  wheth  er  in  fact  tb  ere  was  any  ad  justme n  t  or  not. 

(1)  S.  D.  A.,  1859, 1228  (3)  1  Moore's  1.  A .,  4,7, 

(2)  S.  D.  A.,  1852. 594 


FULL  BENCH  RULINGS.  B, 


Before  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  Mr.  JusHee  RMhea,  Mr.  jMstiee 
trewTy  Mr,  Justice  Bayley,  vn&  Mr.  Justice  L.  8.  Jaclsm. 

BISWAHBHAR  HISSEa  and   otrbrb  (PhLinrun)   y.  GANPAT  MISSRR        ^^^ 

(DKFEin>ANT).*  March  18. 


Afit  X  ef  1859,  ss.  28  ajid  leO—Appeal-^wrisdietian  of  OoUector  and  of  ZiUct 

J%tiS^e. 

•  • 

Appeals  from  orders  passed  by  a  Collector,  on  applications  under  section  28, 
Aet  X  of  1859,  lie  to  theZilla  Jadge,  unless  the  amount  in  dispute  exceeds  rupees 
fiyOQ^in  which  case  the  appeal  will  lie  to  the  High  Conrt.  Applications  under 
Act  i  of  1859,  section  28,  are  suits,  and  shonld  be  treated  as  such  not  only  as 
regards  procedure^  but  also  as  regards  appeals. 

(Raicsb  and  Tri7ok.  JJ.,  desseniitig.) 

Tbe  following  were  the  opinions  of  the  learned  Judges  : 

Peacock,  G.  J.  (Batlst  and  Jacksok,  JJ.,  concurring).— The  question 
io  this  case  was  wheilKr  an  appeal  from  a  decision,  passed  under  the 
pxtmsions  of  section  28,  Act  X  of  1859,  lies  to  the  Revenue  Commis- 
eioner  or  to  the  Zilla  Judge«  We  are  of  opinion  that  the  appeal  lies  to 
the  Zilla  Judge,  unless  the  amount  in  dispute  exceeds  rupees  5,000,  in 
which  ca.«e  the  appeal  will  lie  to  the  High  Court.  The  words  used 
appear  to  us  to  be  very  dear*  They  state  tl^at  the  'application  made 
to  the  Collector,  under  the  provisions  of  the  aforesaid  section,  is  to  be 
**  dealt  with  as  a  suit ; "  and  again  that  *'  every  such  sait  shall  be 
**  instituted  within  the  period  of  twelve  years  from  the  time  when 
''the  title  of  the  person  claiming  the  right  to  assess  the  land  firs6 
*'  accmed.'' 

The  object  of  section  28  "vTas  to  prevent  proprietors  of  estates  from 
acting  upon  their  own  authority*  without  application  to  a  Court  of 
Justice*  The  words  "  shall  make  application  to  the  Collector"  were 
probably  oded  in  oontradistinotioa  to  the  rule  laid  down  in  section  IO9 
H^olation  XIX  of  1793|  by  which  it  was  oiacted  that  parties  might 
act  .without  application  to  a  Court  of  Judicature. 

Section  151,  Act  X  of  1859,  refers  to  orders  passed  by  the  Bevenoo 

authorities  in  their  executive  capacities,  and  not  to  judgments  in  suitSy 

or  orders  passed  in  the  course  of  suits.    From  any  such  judgments  the 

appeal  lies  to  the  Zilla  Judge,  and  not  to  the   Bevenue  Commissioner. 

• 
*  Special  Appeal,  No.  1988  of  1861,  from  a  decision  of  the  Judge  of  Behar,  dated 
the  2nd  August  1861,  reversing  a  decree  of  the  l>epaty  Golleotor  of  Aurungobad, 
dated  the  b\h  April  1861. 


VAUAYli 


S  FULL  BXNOH  BULINOS. 

II6S       aiqii  on  18th  July  IS$5.    Snaeqaentiy,  on  the  2l8t  of  July  1858i  iho 

•*— -^^  phdntiff  brought  ft  lait  for   reooveiy  of  masBe  piofiUi  of  the  land. 

GoBiND         ^^®  lower  Court  decided  that»'  in  aooordance  with  former  preoedents, 

Cbowdhbt  a  plaintiff  could,  by  a  fresh  suit,  recover  wasilat  for  Hat)  twelve  yeani 

TUm  ^fiwiE-  P'o^o^B  ^  ^  ^^^  ^^'   poMesion;    (2nd)  tho  time  during  whioh  that 

MAMATi;     former  suit  was  pending;  and  (2rd)  a  period  not  exceeding  twelve  years 

from  the  date  of  the  decision  of  the  former  tutt.    A  decree  for  wasilat 

rarn^CTOW-  Oft^o"^^  ^P^^  these  principhiB  was    accordingly,  passed  for  the  plaintiK. 
DHBT  For  the  appellant  it  was  urged  that  the  decree  for  vasilat  must  be 

v*  confined  to  the  twelve  years  immediately  proceeding  the  date  of  the  prssent 

actum 

The  case  came  on  before  GAVBPXLLand  Batlbt,  J  J.,  on  11th  {April 
186d,  and  they  were  of  opinion  that  the  decision  of  the  lower  Court  walB 
in  accordance  with  the  precedents  in  Mahomed  BoMsein  ▼.  Mui$amui 
Woozeerun  (i)  and  Khetier  Monee  Do$$ee  t.  (hpee  Mokwn  Boy  (2j 
but  as  they  considered  the  rulings  therein  contrary  to  the  law,  they 
referred  the  question,  for  what  period  the  plaintiff  was  entitled  to  recover 
mesne  profits  for  the  opinion  of  a  Full  Bench, 

The  opinions  of  the  learned  Judges  upon  the  question  referred  to 
them  were  deliveredas  follows: — 

Peacock,  0.  J.INobman  (and  Seton-Karr,  JJ.,  concurring).->Thi8 
was  a  suit  instituted  on  the  21st  of  July  1868  for  the  mesne  profits  of 
(K)25  bighas  of  land,  of  which  the  plaintiff  recovered  possession  by  a  decree 
dated  13th  July  1855.  The  lower  Court  awarded  to  the  plaintiff  mesne 
profits  from  the  18th  July  1841,  till  the  lOih  April  1856,  the  date  when 
the  plaintiff  recovered  the  possesaion, being  14  years,  8  months  and  26  days 

The  suit  for  possession  was  instituted  on  the  19th  Noveml)er  1852,  The 
question  in  appeal  is  whether  the  plaintiff's  claim  is  barred  to  any  and  to 
what  extent  by  the  Regulation  of  Limitation,  111  of  1793,  section  14  (3). 

(l)aD.A  B6p^l853,849.  positive  proof,  that  he  bad  demtn- 
(2)  1  Hay's  Rep,  178.  dad  the  money  or  matter  in  question 
{S)R$guUitiouIIIofl19Z8,U,—*'Thtt  and  that  the  defendant  bad  admitted 
Zillah  aud  City  Courts  are  prohibltted  the  truth  of  the  do-mand,  or  pro- 
hearing,  tryiDg,or  determining  the  merits  miaed  to  pay  the  money;  or  that 
of  any  suit  whatever,  againsl  any  person  be  directly  preferred  his  daim  within 
orpersonSyif  the  cause  of  action  shall  that  period,  for  the  matters  indis* 
have  risen  pMvioas  to  the  12th  of  August  puteto  a  Court  of  competent  junsdiotion 
1766$  or  any  suit  whatever  against  any  to  try  the  demand,  and  shall  assign  sa- 
peisoa  or  persons,  if  the  cause  of  tiafaotory  reasons  to  the  Court  why  he 
action  shall  have  arisen  twelve  years  did  not  proceed  in  the  suit;or[Bhall  prove 
before  any  suit  shall  have  been  com-  that,  either  from  minority  or  other  good 
menced  on  aoooint  of  it ;  unless  the  and  suifieient  cause,  be  had  been  pre* 
oomplainant  can  show,   by  desr   and  eluded  from  obtaining  redress." 
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The  answer  voold  be  oompanitivGly  free  from   diffionlty,    were  it  aeft       IW 
neceesaiy  to  conaider  jtrst  wfaftt  is   the  effect  of  certain  deoi^^oua  in  the     ^j^^^^ 
bnddor  Gonrt^  whioh  are  aapposed  to  have  put  a  oonetraction   upon  the      Gobind 

Begolation  in  queation-  Chowdhbx 

The  first  of  these  is  Goaroo  Fer$had  Foteiar  r.    Kondakant  Bote  (IJ. .  Biiii  Sw4B- 

The  plaintiff  obtained  a  decree  for  possession  on  the  10th  S^teinber  ^^^^* 

1816«  and  oommenced  his  soit  for  mesne  profits  on  the  8th  December  Abblat  Go* 

1828  (more  thaa  twelve  years  after  the  decree  for  possessioD),  in  which  pm^y 

he  obtained  judgment  for  mesne  profits  from  1808.    The  ground  on  which  v* 

the  effects  of  the  Begulation  were  said  to  be  avoided  was  that  the  suit  for  mamati. 
mesne  profits  was  broaght  within  twelve   years  from  the  time  when  the 

plaintiff  obtained  possession  qnder  the  decree.  The  same  point  was 
aaaigned  as  a  reason  for  the  decision  in  BaJcA  Anundnavih  Bay  ▼. 
Bwarkanath  Thalkoar  (2)f  in  which  the  plaintiff  was  allowed  to  recover 
mesne  profits  for  a  period  of  twenty-seven  years  before  soit*  The  ground 
taken  by  the  Court  in  these  cases  may  be  dealt  with  at  once  by-the  obeer- 
vation  that  actual  reentry  is  nopart  of  the  cause  of  action  in  a  suit  for 
wasilat ;  and  a  plaintiff  cannot  create  rights  by  his  own  laches  against  a 
defendants  AxrawU  Sv»gh  v.  Bolgovind  Singh  (3)  was  a  suit  instituted 
on  the  28th  of  May  18M,  for  wasilat  from  1619  to  1855.  The  plaintiff 
appears  to  have  obtained  a  decree  for  possession  on  the  9th  August  188), 
under  which  he  got  possession  in  1837.  The  decree  was  aflSrmed  by 
the  Sadder  Oourt,  on  the  8th  April  1859.  The  suit  was  dismissed  by 
the  Princpal  Sudder  Ameen,  but  the  Court  held  that  the  cause  of  action 
must  be  considered  to  have  arisen  when  all  litigation  regarding  the 
right  to  the  lands  finally  ceased.  The  suit  was,  in  fact,  instituted  fourteen 
years  after  the  latest  date  to  which  wasilat  was  claimed,  and  more  than 
twelve  years  after  the  plaintiff  got  actual  possession  of  the  land*  In  the 
marginal  note  it  is  said  that  the  Court  held  "  that  the  period  during  which 
litiaation  was  protracted  in  appeal  by  the  defendant  should  be  dednxsted." 
Mahomed  SosBein  v,  Mvssamvi  Woo9eertm(4)  is  to  the  same  effect. 
In  Ihtdalee  Khan  y.  Muasamut  Woozeerun  (5),  the  suit  was  brought 
on  the  14th  February  1851,  for  wasilat  from  1826  to  1841.  The  prin- 
cipal Sudder  Ameen  awarded  wasilat  for  tihe  two  years,  1840  and  1841' 
as  being  within  the  twelve  yeai:s  before  suit:  but  this  decision  was 
reversed,  and  the  fall  amount  awarded  by  tbe  Sadder  Court.  In  Bf^hoQ 
Ohovfdree  v.  Bamnarain  Singh  (6),  it  was  held  that  though  the  defiend- 

(l)  6JBd.  Rep.,  62.  (4)  8.  D.  A,  Rep.,  1868,  849. 

.  (2)  a  D.  A.Rep.,  1847, 157.  (6)  I*.,  86 1 . 

m  B.  D.  A.  Rep.,  18M,  630.  (Q  S.  D.  A.  Rep.  1854^  81. 
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18i63       ants  did  not  appeal,  the  snit  for  wasilat  was    within  time,  if  brongbt 

XttnxDk    within  twelve  yeara  of  the  final  decision  of  an  appeal  by  other  dcfcnd- 

GoBiMu      anta.    In  Banee    Svmomoye   v.    Pertab    Oh»nd&r  Burrooa    (1),  it  is 

aowoHB      ^^^  ^^^^^   origin   of  the  suit   for    mesne    profits  dates  from  the  final 

BakiSwae-i  decision  in  the  previous  suit,"      The  Court  held  a  suit  instituted    in 

'^^'     March  1851,  for  mesne  profits  for  1813,    not  barred  by   limitation.    In 

AbhatGo-i^^^   Monee  J>o$Bee  v.      Gapte     MoIwm     Boy     (2),  a    suit   insti- 
bindChow-  -^  ,         .  .    , 

DEBT      iutedin  February  1861»  for  wasilat  from   1817— the  date  of  judgment  m 

BaiuSwab-  *^^®  °^^^  *^'  possession  was  1832— the  Court  said  that  had  the  suit  been 
MAMAii.     instituted  at  any  time  prior  to  1844,  the  plaintiff  would  hare   been  en- 
titled  to  wasilat  from  1820  to  1882. 

In  considering  these  cases,  we  observe  that  in  all  except  the  last 
cited  the  Court  seems  to  consider  the  right  to  wasilat  after  recovery  of 
judgment  in  an  action  for  possession  as  an  entire  indivisible  right ;  so 
that,  if  the  suit  is  brought  within  twelve  years  from  the  date  of  the  final 
judgment,  or  the  latest  period  of  the  defendant's  possession  of  the  land 
the  plaintiff  is  entitled  to  recover  wasilat  from  the  date  of  his  disposses- 
sion, though  such  dispossession  may  have  taken  place  twenty  or  thirty 
years  before  suit.  We  think,  however,  that  it  is  clear  that  a  separate 
cause  of  action  in  respect  of  the  wrongful  receipt  by  the  defendant  of 
lent  or  profits  of  the  land  belonging  to  the  plaintiff  arises  immediately 
upon  the  receipt  by  the  defendant  of  each  several  sum.  The  question 
in  this  respect  would  appear  to  be  the  same  auder  Act  XIY  of  1859, 

section  1,  clause  16  (3),  as  it  is  under  Regulation  III  of  1793,  section  14. 
If  the  original  suit  had  been  for  possession  and  wasilat.  tho  defendant 
would  have  been  at  liberty  to  plead  limitation  as  to  wasilat  received 
beyond  twelve  years,  aod  it  does  not  follow  that  an  acknowledgment  or 
other  answer  to  the  plea  of  limitation  to  the  suit  for  possession  would  be 
an  answer  to  such  plea.    We  think  that  tho  plaintiff  cannot  enlarge 

his  rights  ag<)int  the  defendant,  or  deprive  him  of  his  plea,  by  suing  for 
wasilat  in  a  separate  action. 

If  the  suit  is  for  possession  and  wasilat.  the  enquiry  as  to  wasilat 
ordinarily  takes  place  in  the  execution  of  the  decree.  If  the  claim 
for  wasilat  form  the  subject  of  separate  suit  under  section  10,  Act 
yill  of  1859,  or  under  the  Circular  Order  of  the  15th  June  1849,  as 
a  general  rale,  such  suit  cannot  be  conveniently  tried  untill  after  the  ques- 
tion of  title  has  been  determined  in  the  suit  for  possession.    Looking  at 

il)  SJ)-  A.  Rep.,  1868,  513k  all  suits  for  which  ao  other  limitation  is 

(2)  1  Hay's  Rep:,  178:  hereby  espretsly  provided,  the  period  of 

(3)  iia  J/F  0/ 1859, «.  ),  d:  16- 'To    six  years  fron  the  time  the  oausoof 

action  arose.' 


.   FULL  BENCH  RULINGS.  U 

theknguage  of  section  U  oF  Regulation  III  of  1793,  and  at  the  con-       1868 
Btniction  put  upon  it  in  Trm^  t.  Tkti  Bast  India  Company  {!)  Bajah     ^^n^,,^ 
Bnayel  Ho9$dn  v.  Sayud  Ahmed  Beza  (2),  Frannaih  Boy  Chowdhry  v.  ^j^^J^^^I^^ 
Eoohea   Btgwok    (3)    and    Dootgaperatwd     Boy    Chowdhry     v.     Ta/ra         ^. 
penaud  Chowdhry  (4),  in  counting   the   period  of   limitation,  it  seems  Baki  Swar* 

not  unreasonable  to  exclude  the  the  period  of  pendeccy  of  the  sutt  for       

possession,    daring   which*    whether    the    claim    for    wasilat  is  being  ^*^^i^, 
litigated  in  the  same  or  another  suit,   the   plaintiffs  hands  are  stayed,       ohby. 
and  he  is  practically  **  precluded"  from  taking  active  steps  for  obtaining   «^,j,%^^ 
the  remedy  he  seeks  in  the  suit  for  wasilat.    This  is  in  accordance  with     namayi, 

the  suggestion  in  the  marginal  note  of  AzrawU  ^ingh  v.  Bdtgovind 
Singh  (5).  To  lay  down  this  doctrine  is  to  treat  the  question  whether 
the  plaintiff  proceeds  under  the  Circular  Order  of  June  15th,  1849,  as  a 
mere  question  of  form.  It  puts  the  plaintiff  only  in  the  same  position 
as  if  he  had  included  the  claim  for  possession  and  wasilat  in  one  action, 
but  secures  the  defendant  from  being  deprived  of  any  fight  the  Regula- 
tion would  giye.  him  in  respect  of  any  delay  subsequent  to  judgment  in 
the  suit  for  possession. 

It  is  impossible  to  accede  to  the  reasoning  in  the  earlier  cases  in  tho 
Sudder  Cou^  or  to  treat  the  present  case  as  one  in  whioh  the  principles 
"  cursus  eurim  le»  curi4xr  or  "  communis  wror  faeik  ;«*»"  apply. 
The  late  Sudder  Court,  and  this  Court  in  the  two  later  cases,  shrunk  from 
the  consequence  of  the  doctrine  supposed  to  be  established  by  the 
previous  cases. 

In  the  case  of  Banes  Swrwmayt  v.  Verioh  Ohunder  Bwrrooa  (6) 
the  Sudder  Court  attempted  to  escape  these  consequences  by  holding 
that "  the  period  from  which  mesne  profits  should  be  granted  must  be 
determined  by  the  nature  of  the  possession  of  the  opposite  party, 
whether  it  be  a  &otk£)ii0  possession  or  tot,— i.  e.,  a  possesison  without 
knowledge  on  the  part  of  the  possessor  of  the  defect  of  his  own  title. 
**  So  long  as  a  party  has  a  bond  fide  possession  of  land  in  the  sense 
"  above  given,  he  is  not  liable  to  the  logitimate  owner  for  mesne  profits  ; 
**  immediately,  however,  he  has  notice  of  the  defect  of  his  title,  ^ ,  he 

**  ceases  to  be  a  hona  fide  possessor.**  The  case  of  KheHer  Monee 
Doseee  v.  Gfqpss  Uohun  Boy  (7)  is  an  attempt  to  create  a  sort  of 
double  plea  of  limitation  for  which  there  is  no  warrant  under  the  Begu- 
lation  of  Limitation,  or  otherwise. 

1)}  7  Moore's  I.  A.,  104.  (6)  S.B.  A.  Bep.,  1858, 830. 

(2)  7  Moore's  I.  A.,  238.  (6)  S.  D.  A.  Bep.,  1858,  5l3. 

(3)  7  Moore's  L  A.,  323.  (7)  X  Hay's  Bep.,  178. 

(4)  8  Moore's  I.  A.,  58. 
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1888  We  therefore,  in  tbia  case,  Wbicb  arises    tmder  Regnlatioo   IH  of 

^^^^^^  1793,  think  we  are  at  Uberty  to   bold    that  tbe  p!ainl!«  is  entitled  to 

GtoBitm  wasilat  for  twelve  years  before  suit,  exclndiug  from  sucb  compntatbn 

CHowDHEt  ^^  p^^^  ^  ^^^  peodeocy  of  the  suit  for  possession  from  tbe  date  of 

BAKt  SW4B.  the  plaiDt  till  tbe  final  decree. 

HAMAH.  ^^  ^^y  observe  that  Act  XIV  of  1859,  section  1,  cUuse  16,  does  not 

Ibhay  Go-  ooutaiu  the  exception  which  we  found  in  Begolation  III  of  1873,  seo- 
''**  DHBY '^^  tion  U ;  and,  therefore,  that  it  will  be  prudent  for  plaintiffs  in  future 
i,.«.^i^*«    to  include  ary  cUim  foi-  wasilat  in  the  suiU  for  possession.    ^ 

iiAMATi.  According  to  tbe  above  ruling  the  plaintiff  will  be  entitled  to  wasilafc 
from  the  20th of  October  1843  to  the  10th  of  April  1856.  The  decree 
ol  the  Oourt  below  must  be  modified  accordingly,  and  each  part  will 
recover  costs  in  the  Court  below,  in  proportwn  to  the  amounts  recovered 
and  disallowed  respectively,  and  also  costs  in  this  Court  in  the  like  pro- 
portions. 

SixBa,  J.-The  decision  of  tbe  lower  Court  being   allowedly  in  con- 
formity  with  the  invariable  principle  of  the  late    Sadder  deoisiois  in 
eases  where  the  same  questton  has  arisen,  and  tbe  present  ease  being 
lifcely  to  be  tbe  last  one,  or  aiwmg  the  last,  in  which  tbe  propriety  of  the 
prinoiple  as  established  by  the  Sudder  Court   can  be  called  in  question 
<fbr  the  new   Law  of    Limitation  and  the    new  Procedure  Code  have 
introduced  a  new  rule  and  practice,  rendering  obsolete  tbe  old  decisions 
of  the  Sudder),  I  could  not  alter  at  tbe  twelfth  hour  tbe  principle  of  the 
old  SoddeTf  which  principle  haff  become,  from  long  observance,  univer- 
eaUy  kn:>wn9  and  according  to  which  parties  have  been  entirely  guided- 
in  the  institution  of  their  suits.    I  would,  under  this  view,  aOow  the  jndg* 
ment  to  stand. 

KsHP,  J— A  claim  for  recovery  of  tbe  posaession  of  land  and  a 
claim  for  the  mesne  profits  of  such  land  are  distinct  causes  of  action,  and 
may  either  be  joined  in  the  same  suit,  or  sued'  for  separately  (Circnlar 
Order,  15th  June  1849 ;  section  K).  Act  YIII  0^1850). 

llie  case  before  the  Court  is  governed  by  section  14^  Regulation  III 

of  1793.  Under  this  law  the  plaintiff  was  bouud  to  bring  his  suit  for 
mesne  profits  within  twelve  years  from  the  date  of  the  oaose  of  action. 
Now  the  cause  of  action  in  this  suit  arose  not  from  the  date  of  the  decree 

awarding  possession,  but  from  the  date  on  which  the  profits  vrere  appro- 
priated by  the  defendant.  The  plaintiff  in  this  case  delayed  suing  for 
possession  for  more  than  eleven  years  from  date  of  ouster ;  and  after 
obtaining  a  decree  for  possession  in  1855|  and  reeovering  posseision  in 
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execntion  o{  that  decree  in  1856,  his  present  suit  for  mesne  profits  was  1868 

not  broaght  until  Jaly  1858,  or  17  years  after  date  of  cause  of  action.  . 

I  would,  therefore,  award  mesne  profits  for  a  pefiod  of  twelve  years  only.  Gobind 

I  adroit  that  a  long  current  of  decisions  is  opposed  to  this  view  of  the  Ohowdhrt 

case ;  and  it  may  also  be  that  the  plaintiff,  with  these  decisions  before  him,  g^^j  q^^^ 

lias  been  infiaenced  by  them.    But  1  am  of  opinion  that  these  decisions  namayi. 

ere  contrary  to  law  ;  and  that  the  great  and  unexplained  delay  of  the  . . 

plaintifE  in  the  case  before  the  Oourt  onght  to  deprive  him  of  any  con-  bind  Chow* 

sideration.  debt. 

Further,  I  cannot  admit  that  the  pendency  of  the  suit  for   possessioa  ^' 

was  any  *'  good  or  sufficient  cause"  sneh  as  to  have  precluded  the  plaintiff  hamayi. 
from  obtaining  redress  in  a  timely  action^for  mesne  profits. 


Before  Sir  Barnes  Peacock^  KL,  Chief  Juaticef  Mr,  Juaiice  Sleer,  Mr,  Juetiee 

Norman,  Mr,  Justice  Kemp,  and  Mr,  Justice  8eton»Karr.  Jtm*  i 


MISRI  KOOER  (Petitionsr)  v.  MAHARAJA  MAHBSSWAB  BUZSH 

SING  AND  ANOTHER  (DsCRBS  HOLDIK).* 

MURDER  KOOER  and  anothebv.  MAHARAJA  HAHESWAR  BTJKSH 

SING  AKD  ANOTHEB* 

GURDI MISREE  akd  others  v.  MAHARAJA  MAHESWAB  BUESH 

SING  AND  ANOTHEK. 

SRIONGO  KOOER  v.  MAHARAJA  MAHB3WAB  BTJKSH  SING.  • 
AppeaJr-'Aci  XXIITef  1861,  s.  \^^Ad  Vm  of  1359,  w.  270, 271. 

* 

^n  appeal  does  not  He  nnder  seotioD  II  of  Act  XXIII  of  1861, from  an  order  made 
under  flections  270  and  271  of  Act  Vtll  of  1859,  with  regard  to  the  claims  of 
several  rival  decree-holders,  in  respect  of  the  proceeds  of  property  sold  in  execu« 
tion  of  a  decree. 

These  cases  came  on  together  in  special  appeali  before  Sbton*Kaiir- 
and  Oamfbbll,  J  J.,  on  the  20th  March  1863. 

The  question  sought  to  be  raised  in  them  was,  whether,  in  the  distribu- 
tion of  the  proceeds  of  property,  sold  in  execntion  of  a  decree  afi^aibst 
one  Krishna  Prasad,  amongst  rival  decree-holders,  the  Judge  had  acted 
in  accordance  with  the  provisions  of  sections  270  and  271  of  Act  VIII 
of  1859.  But  a  prliminary  question  was  raised,— namely,  whether  any 
appeal  lay  to  the  High  Court  from  the  order  of  the  Judge*  The  Court 
entertaining  doubts  upon  the  questioui  referred  it  for  the  decision  of 
a  Fall  Bench. 

*  MisoellaneoQs  Appeals,  Kos.  575,  576,  567,  and  594  of  1861,  from  an  order 
passed  by  the  Judge  of  Shahabad,  dated  23rd  September  1861. 
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1663  Thedeoiaionofihe  FoIlBeBchwMdaliToredby 

MiSBi  KooBB    psAOocx,  G.  J.— This  case  has  been  referved  |to  a  Full  Bench  for  the 

MahabajJi  P^iP<>^  ^^  deciding  whether  an  appeal  lies  from  an  order  made  by  the 

Mahsswab  Judge,  nnder  sectioos  270  aod  271  of  Act  YIII  of  1859,  with  regard 

BuxsH&vo  ^  ^e  daims  of  several  rijal  decree.ho]dBr8»  in  respect  of  the  proceeds 

MuEDiB    ^  property  sdd  in  execution  of  a  decree. 

KooXB  ^^  ^^  ^  opinion  that,  in  this  ease,  no  appeal  lies  to  this  Oonrt.    The 

Uabajuja  question  which  was  raised  fin  the  lower  Conrt  was  not  a  question  arising 

Mabiswas   ^^een  the  parties  to  the  suit  in  wfiich  the  decree  was  passed,  but 

'  brtweeen  rival  decree-holders.    It  was  not  a  question  arising  between 

OuBDiJf  iBBBK  the  plaintiff  and  defendant  in  any  one  of  the  suits,  but  it  was  a  question 
U  vLk<&hjL  ^^^^^^  ^^®  plaintiiEs  in  several  suits,  or  in  other  words  betweeo  rival 
Mabxbwab  decree-holders,  as  to  the  application   of  the  proceeds  of  property  sold 
BcKBH  Semo.  .uider  a  decree* 


The  question  is  whether  sneh  a  ease  is  one  in  which  an  appeal  is 

«.         given  by  section    11  of  Act  XXITI  of  186L    As  the  hw  originaUy 

If  ABABA  JA    stood,  it  WBS  onaoted  by  section  283  of  Act  Ym  of  1859»  that  "quos. 

Bcjub'su^.  ''  ^^°^  relating  to  sums  alleged  to  have  been  paid  in  disdiarge  or  satis- 

**  faction  of  a  decree  or  the  like  shaH    be  determined  by  order  of  the 

**  Court  executing  the  decree,  and  not  by  separate  smt,  and  the  order 

**  passed  by  the  Oourt  shall  be  open  to  appeal** 

It  was  subsequently  found  that  the  above  provision  was  not  sufficiene, 
and  consequently  section  286  of  Act  YIII  of  1869  was  repealed  by 
section  1  of  Act  XXm  of  1861,  and  a  new  enactment  was  substituted 
for  it  By  section  11  of  tbe  latter  Act,  section  283  of  Act  Till  of 
1859  was  re-enacted,  and  after  'the  words  **  questions  relating  to  sums 
^  alleged  to  have  been  paid  indischarge  or  satisfaction  of  the  decree  or 
^  the  like*' were  added  the  words  ^  and  any  other  questions  arising  between 
**  the  parties  to  the  suit  in  which  the  decree  was  passed,-  and  relating  to 
"**  the  execution  of  the  decree.**  All  such  questions  were  to  be  "  deter- 
'<  mined  by  order  of  the  Oourt  executing  the  decree  and  not  by  separate 
•«*  suits,'*  and  the  orders  passed  by  the  Court  in  such  cases  were  open  to 
appeal.  As  this  was  not  a  question  arising  between  the  parties  to  the 
suit,  but  between  rival  decree-holders,  we  think  that  an  appeal  does  not 
lie.    This  appeal  wiH,  therefore,  be  dismissed  with  costs  and  interest. 

This  decision  governs  the  decision  in  Special  Appeals,  Nos.  676,  687, 
«nd  694  of  1861,  which  will,  accordingly,  be  also  .dismissed  .with  costs 
4aid  interest 


FULL  BBHOH  BULIN03.  u 


B^loTB  Sir  Borneo  Pkteof^  C,  OhHef  JuaeSoe^  Mr.,  JubHcb  Steett  Mr.  JutUde^ 
Nofman,  Mr.  Juttioe  Eemp,  and  Mr.  JiuHoe  Beto^Karr.^ 

GXTMANI EAZI  (DnuBAST)  w.  HATJTHAK  MOOESBJIHB  (PiVAtmfr).*     j^  j 
Enhcmoed  Bate^,  SwUfor  Bmi  cd^Natiee^Deelarcdorf  Decree, 

Plamiiff  sQdd  for  aneart  of  rent  st  enltfttoed  rttm,  wfthont  notioe.  VM  that 
Uie  ploiiitiff  was  not  entitled  to  reooTor  rent  at  t&e  enhanced  rate,  bat  the 
qoaetioD  as  to  the  liabUitj  of  the  tennre  havin|^  been  foUy  tried,  he  was  entitled 
to  a  deoree  declaratory  of  his  right  to  enhancement.  That  the  Obnrt  had  no 
power  in  this  suit  to  try  the  yaUdity  of  the  lakhiraj  tennre  set  np  by.  defendaiit 
as  to  some  of  the  land  ^  plahiifeiflE  should  hare  proved  that  it  was  his  mal 
Umd,  and  that  defendant  had  paid  rent  for  il  Be  had  failed  to-  do  so  and 
the  Ceort  refnsedythetefore^  to  dadsre  his  right  to  enhanoft  the  Mut  of  »iiehhuid« 

The  &ots  of  the  ease  and  the  point  referred  ate  stated  m  the  judgment  ot 
F)iAOocx,  0.  J.  (Stub,  Ksmp*  and  Sstov-Kabb,  JJ.,  eoaeiirring)^— 
The  plaintifE  saed  for  rent  at  enhaooed  sates  alter  aetioe.  The 
suit  was  odumieooed  on  the  25th  Maieh  1869»  before  Aot  X  of 
1860  came  into  operaitioo.  The  defendanty  among^  other  defence^ 
setup*  that  11  baghfts  7  katos  of  the  land  was  lakhnaj.  The  Moon* 
giify  after  oonsidering  all  tiie  defenoes,  and  the  report  of  the  AaMen,  by 
whom  a  loeal  inqniry  was  made,  foond  that  the  defendant  was  entitled 
to  deduct  from  the  lands  mentioned  m  the  plaint  4  latas  as  golaghar 
land,  and  that  the  remaining  lands  amounted  to  $7  bighas  7  katas 
7i  chittaks ;  and  he  said  **  the  oorreotness  of  this  decision  is  not 
impugned  by  any  of  the  parties.'*  He  also  fonndthat  1  bigha  T5  katas 
b\  ohittaks  were  lakbiraj ;  and  after  refoasing  that  qnantitfy  of  the 
land,  he  assessed  the  remainder  at  85  sioca  rnpees  S  annas  t  gandas 
2  kamis*  The  Hoonexfil  fonad  that  notiee  of  eidianeement  had  been 
aenred,  and  deoreed  that  the  plaintiff  should  reoo  ver  from  the  defendant 
the  anmial  jnmma  of  sioca  rnpees  85-3-8-2  upon  a  qnaotity  of  35  iHghas 
12  Ikatas  2  ohittaks  of  land  from  the  cemmenoement  o£  1255  (1858),  the 
time  when  the  notice  was  served. 

'  Upon  appeal  by  the  defendant,  the  Mnoipal^Sodder  Ameen  foand  that 
no  notice  of  enhancement  had  been  served.  He  hdd  that  the  rate 
awarded  by  the  first  Gonrt  was  not  esoessiv^  bat  that  the  app^ant 
<mg^t  to  be  allowed  the  value  af  his  labor ;  and  he  amended  the  decree 
of  the  first  Court,  and  deoreed  that  the  plaintiff's  rent  should  be  rapee^ 
85  from  the  date  of  action. 

•Speoial  Appeal, No. 8463^  of  1882; from  a  deoision passed  by  the  FrinoipA 
Sadder  Ameen  of  Hooghly,  dated  the  18th  July  1863»  modifyiDga  deciee  el  the 
Moonsiff  of  Jehanabad,  dated  the  Slat  March  1861. 


16  FULL  BINGH  BULINQB. 

1863  It  18  now  contended  by  the  defendant  upon  appeal  that,  as  the  prin* 

GuMAvi  Kazi  ^^P^  Sadder  Ameen  had   decided  that  notice  of  enhancement  had  not 

V.  been  eerred^  he  coald  not  award  to  the   plaintiff  rent  at  an  enhanced 

Habibab     nte.    Bat  it  is  arged.  on  behalf   of  the  plaintiff,  the    respondent  that 

he  was  entitled  to   a   decree    declaring  his  right   to  enhance  the  rent 

The  point  being   oonsiderod  doobtfol  was  referred    to  a  Fall  Bench, 

im  order  te  settle  the  qaestion» 

8&7&nl  decision  s  of   the  late  Sudder  Court,   vix-t    OoUm  'Ruhman  v. 

^ajah  BaddkawUh  (1),  In  the '  petition  of  Dwcwhanalh  Sing  (2). 
Joyhiihen  Moolterjm  t.  Shaikh  Caxee  Oolam  Sufder  (3^,  Kassliesaurree, 
Jhbia  ▼.  OhmnderJumth  Mozoomdar  (4),  Kazee  Ahdool  Earned  v. 
Bcmkoomar  MutuLul  (I),  J^ogeemr  Singh  v.  Syed  Logtf  AliKhan  (6). 
and  one  decision  of  this  Coiurt»  PouUon  ▼.  Mudhooeoodun  Chowdhry  (7) 
were  cited  in  sapport  of  that  contention.    We  think  it  is  clear  that  the 

plaintiff  could  not>  in  this  suit,  which  was  brought  to  recover  arrears  due 
before  the  25th  March  1859^  recover  any  rent  which  became  due  after  the 
suit  was  ccHnmenced ;  and  consequently  tbat  the  Principal  Sudder  Ameen 
was  wrong  in  giving  him  rent  at  an  enhanced  rate  from  the  date  of  the 
eommeneement  of  the  action-  But  we  further  think  that  when  tho  ques- 
tion as  to  the  liability  of  a  tenure  to  enhancement  has  been  tally  tried,  a 
plaintiff  is  entitled  to  a  deoUration  of  his  right  to  enhance.  It  was  con' 
tended  on  the  part  of  the  appellant,  that  as  the  plaintiff  did  not  by  his 
plaint  ask  for  a  declaration  of  rights,  but  simply  for  arrears  at  an  en- 
hanced rate,  the  Court  cannot,  in  this  suit,  declare  what  his  rights  are, 
But  we  must  not  hold  parties  too  strictly  to  their  pleadingR ;  and  when 
a  plaintiff  asks  for  that  to  which  he  ia  not  entitled,  there  is  no  gc  od 
reason  why  the  Court,  in  refusing  the  relief  prayed  for,  should  not 
give  that  to  which  they  see  he  is  fairly  entitled  upon  the  evidence 
and  the  finding  of  the  issues  raised  in  the  suit.  In  this  case  one  of 
the  issues  raised  lor  decision  by  the  Principal  Sadder  Amten  was, 
whether  the  land  was  liable  to  enhancement,  and  at  what  rate ;  and 
by  decreeing  rent  to  the  plaintiff  at  an  enhanced  rate,  he  ftubstantially 
decided  tbat  the  plaintiff  had  a  right  to  enhance,  and  a  right  to  recovCj. 
at  the  enhanced  rates.  Although  the  plaintiff  is  not  entitled  to  recover 
in  ibis  suit  rent  at  the  enhanced  rates,  thei'e  is  no  good  reason  why  that 
part  of  the  finding   which    is  implied  in    the   decree, — viz.  that  he  is 

entitled  to  enhance,  should   not  stand.     We  think   that  we  ought  to 

(1)  8.  D.  A.,  1847,  196.  (5)  S.  D.  A  1859,  831. 

(2)  S.  D,  A.,  1848,  812.  (6)  S.  D.  A  .1860,  Vol.  IT,  226. 
<5)  8.  D.  A.,  1868,  lOOt.  (7)  2  Hay's  Bop.,  172. ' 

(4)  S.  D.  A.,  1858,  318, 
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foil&w  the  dodsiona  of  the  late  Sadder  Court,   which  are  founded  on         tS63 
Rood  sense,  and  hold  that  the  plaintiff  is  entitled   to  a  decree  that  he 


has  a  right  to  enhance.  Qvmami  Kazi 

Harihab 
The  principal  ground  urged  by  the  defendant  why  the  piaintiff  was   3*o<««ttJMt 

not  entitled  to  enhance,  was  that  the  defendant  held  under  amokurari 
potta.  His  reason  why  the  phuntiff  was  not  entitled  to  recover  r&Mb 
at  enhanced  rates,  was  that  he  had  not  given  notice  of  his  intenticm  to 
enhance.  The  issue  as  to  the  mokarari  patta  was  found  against  the 
defendant,  and  if  the  plaintiff  is  not  entitled  to  the  benefit  of  that 
finding  by  having  his  right  to  enchance  declared,  that  question  will  have 
to  be  tried  over  again,  and  all  the  costs  and  expenses  incurred  m  conse- 
quence of  that  issue,  to  say  nothing  of  the  time  of  the  Court,  will  be 
wasted.  In  this  case  the  Court  had  no  power  to  try  the  vafidity  of 
alleged  lakhiraj  tenure  to  entitle  the  plaintiff  to  recover  enhanced  rent 
for  that  portion  of  the  land  :  he  ought  to  have  shown  tbat  it  was  his 
mal  land,  and  that  the  defendant  had  paid  rent  for  it.  But  no  evidence 
of  the  kind  appears  to  have  been  given.    The  lakhiraj  was  assumed 

by  the  Judge  to  exist,  though  it  was  declared  invalid  for  want  of 
registration.  We  therefore  think  that  no  right  to  enhance  the  rent 
of  that  land  can  be  made  in  this  suit.  The  validity  or  invalidity  of 
that  tenure  must  be  previously  tried  and  determined  in  a  suit  to 
remime  or  to  assess.  The  11  bigahs  7  katas  of  land  claimed  to  be 
lakhiraj,  must,  therefore,  be  deducted  from  the  37  bigahs  7  katas  7 
chittaks,  which  has  been  lonnd  to  be  the  total  amount  of  the  plaintiffs 
mal  land. 

The  decree  of  the  Principal  Sudder  Ameen  must  be  reversed,  and  it 
must  be  declared  to  have  been  established  that  the  plaintiff  has  a  right  to 
enhance  the   rent   of  the  37  bigahs  7  katas  7  chittaks,  less  the.  11 
bigahs  7  kat  as   claimed   to  be  lakhiraj.    As  this  suit  was  brought  to 
recover  the  arrears,  and  not  for  a  declaration  of  right,  we  think  that 
eadi  puty  shookl  pay  his  own  coats  o£  this  appeal,  and  in  both  the 
lower  Court's    If  the  plaintiff  had  sued  merely  for    a  deelaFation  of 
right,  we  do  not  think  we  should  have  given  him  his  costs.    The  defend- 
ant was,  however,  wrong  in  setting  up  a  mokurari  patta«  which,'  accord- 
ing to  both  the  lower  Courts,  was  a  £fUse  docnment.    The  declaration  of 
right  will  be  merely  that  the  defendant  held  the  land  upon  a  tenure 
liable  to  enhancement.    That  will   be  no  declaration  as  to  the  rates  to 
which  the  plaintiff  was  entitled  to  enhance ;  or  whether  there  are  suffi* 
oient  grounds  for  enhancement.    These  questLons  must  be  tried  -and  deter- 
mined when  the  plaintiff  seeks  to  enforce  the  right  he  is  declared  to  have^ 
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U63  NoBXAVy  J.-«»I  coooar  in  the  deoisioii  of  tiie  Ooatt  on  all  the  ponita. 

GuMAjii  KazI  ^^^  ^^  qaestion  been  left  with  me,  I  shoold  have  preferred  to  have 
V  laid  down  a  rule  that,  if  the  plaint  is  framed  epeoificaUy  for  the  pnr- 

HABiBAm  p^gQ  Qf  obtaining  a  declaration  that  a  mokorari  or  other  alleged  title 
to  hdd  at  a  fixed  jumma  ie  inralid,  or  onght  to  be  set  aside,  a  declara* 
toiy  decree  may  be  passed.  Bat  if,  to  an  ordinary  sait  for  enhancement 
alleging  notice,  and  praying  to  reoorer  arrears  at  an  enhanced  rate,  the 
defendant  set  np  two  answers,  snch  as  want  of  notice,  and  the  ezistenoe 
of  a  moknrari,  the  establishment  of  the  troth  of  either  plea  is  snflSdent 
to  entitle  him  to  haTe  the  sdit  dismissed.  The  f^int^  fiuls  to  prove 
that  on  which  his  snit  is  based.  Be  may  be  entitled  to  bare  the  finding 
on  the  iisne  negativing  the  moknrari  recorded,  and  to  make  snch  nse  of 
ench  finding  as  he  may  be  able.  But  I  ^onld  have  preferred  not  to  have 
given  a  decree  which  is  not  specifically  asked  for  by  the  plaintiff  feaiing 

that  eases  may  oecnr  in  whibh  the  defendant  nay  be  piejndiced  by 
being  estopped  by  the  finding  on  an  issne  o;a  which  he  may  not  have 
had  foil  warning  tbat  it  was  necessary  to  pat  oat  his  whole  strength. 
However,  in  deferenoe  to  the  opinion  of  my  learned  brothers,  and  to  the 
authority  of  the  cases  referred  to,  I  waive  my  own  opinion,  as  I 
ooncar  in  thinking  that  the  rule  now  laid  down  is  a  reasonable  <kie. 


1863  Btfcfin  SU  Bamei  Peaeotk,  Ki.,  OMrfJuOiee,  Mr  Jutiim  SUer,  Mr.  Jmiic$ 

3tM»  3.  Nerwum,  Mr.  Juitiee  K«mp,  and  Mr.  JmHce  Qdon'Kcar. 


ANANDA  MA  II  DaSI  {TLkwrm) «.  P  A  TIT  P  ABUNI D  A8I  im  othxks 

(Dbibsbahts).* 

Swmmairy  SmiforEmi^-^wU  for  BmemOhn  afPedr^e   Bseswaa  Oourh^ 

A  regular  sitf t  to  enf orbe  a  dedree  obtained  in  a  simdaary  salt  for  rent,  whieh  tbe 
BeveanMOoortlHerefiisedtoeitfOoteiiponUMgroaBd  tbaftit  has  been  satiafled, 
cannot  be  maintained  (Stub,J.,  disaetUing), 

This  case  was  referred  to  a  Foil  Benchnnder  tbe  loUowing  order  of 
Inference,  dated  May  23rd,  1863,  by 

LavnreB  Aim  Soibbbisi  JJ.~In  this  special  appeal  the  appellant,  who 
is  the  pUintifiE  below^  nrgea  hie  right  to  maintain  his  soit.  It  appears 
that  he  is  the  holder  of  a  decree  obtained  in  a  snmmary  salt  from 
the  Collector  for  arrears  of  rent  Tt  appears  that  he  became  the  assignee 
of  the  deoree»  and  songht  to   pot  his  decree  in  force,  and  applied  to 

**  Speolld  Api^l,  No.  fSftrof  1361,  firaoi  a  deMon  passed  by  the  Jadge  of  Hoo- 
fl^y,  dated  tiie  Hth  Jnae  ^2,ieversing  a  decision  of  theAdditional  Fdndpalsnd- 
der  Ameea  of  tbat  distiict^  dated  tlie  Srd  May  186L 
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the  Bevenme  aoftlioritiea  to  execate  it*    The  applicatkm  was  refused  by       1863 

the  Deputy  Colleotor,  and  an  appeal  was  made  to  the  Collector,  who  ahawdaMati 

confirmed  the  decision    of  the   Deputy   Collector.    The  grounds  of        Dasx 

refusal  of  the  Deputy  Collector  were  that  there  had  been  a  regular  ^Minr  Pabuni 

deed  of  release  executed  by  the  judgment  debtor   to   Hbe    judgment       Dasx 

creditor,  and  that  as  the  amount  for    which  the    decree  had  been 

passed  was  satiafled,  the   decree   could  not  be   enforced  against  the 

judgment  debtor.    The  plaintiff  having  failed,  on  appeal  to  the  Collector^ 

to  reverse  this  finding  of  the  Deputy  Collector,  he  has  instituted  this  suit 

to  Feverse  those  dedsions,  and  endeayonrs  in  this  soit  to  obtain  a  trial  of 

his  case  en  the  meritsi  and  test  the  gennineness  of  the  allegation  that 

^ha  decree  has  been    legally  satisfied.    To  the  maintenance  of  this 

suit  aa  objection  has  been  taken  before  us  that  the  receipt  in  execution 

of  a  sBiamary  deorae  being  accepted  by  the  Collector,  the  suit  will  not 

lie  to  the  Civil  Court  on  the  ground  of  its  alleged  spurionsness,  and 

tlie   dedsion  of  this  Court  in    Eatimmr  Surma  Lahooree    r,   OoUA 

KiBhor^  Aekarj    Climifdluree  (I),  was  quoted  in   support  ol  this  objeo- 

Uoo.    The  Court  of  first    instance  found  for  the  plaintiff,  and  found 

that  the  release  was   not    genuine;  in   effect  affirming  the  right  of 

the  plaintiff  to  reap  the  fruits  of  his  judgment,  amounting  to  nearly 

Bs.  5,<KK)L   Th0  lower   Appelhite  Ooart  reversed  the  decree,  "holding 

that  the  decision  above  mentioned  ruled  this  case.    From  that  decision 

the  piesent  appeal  ia  taken*  and  the  pleader  for  the  appellant  relies 

on  the  oonstmotion   of  Begulation  YII  of   1822,  section  29,  clause  6. 

On  reSerenoe    te     Kanafur    Swrma     Lahooree    v.     Ooluk    KUhore 

Ackairj  Ohowdhree  (!)»   we  remark  that  the  decision  states    that   the 

Ckjort  has  doubt  on  the  right  of  the  plaintiff,  but   decides  against 

him.    It  is   the   only  precedent  in    point,  and  as  it   appears  to  us 

that  the  case  is  open  to  some  doubts,  and  as  a  large  sum  is  involved 

in  this  case,  and  as  numerous  other  cases  between  the  same  parties^ 

would  be  ruled  by  the   decision   in   this,  we  think  it  right  to  refer 

the  decision  of  the  question,  whether  a  regular  suit  can  be  brought  to 

ocmtest  the  order  of  the  Collector  in  a  ease  of  execution  of  a  summary 

decree :  or  whether  he  can  institute   a  regular  suit  to  try  whether  a 

summary  decree  has  been  satisfied  ? 

The  following  were  the  judgments  of  the  Full  Beach:— 


PsiLCoOK,  C.J.  (NosHiK,  Eexp,  and  Sxtok-Earr,  JJ.,  concurring).— 
This  case  has  been  referred  to  a  Full  Bench  by  a  Division  Court,  for 


(1)  S.  D.  A.,  1859, 987. 
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18^        tke  parpose  of  deciding  whether  this  regular  smt  ia  nuuntainable.     It 
r~      ir~*  appears   that   the  plaintiff   had  purchased  a  genaine  decree,  with  all 
DAsi        outstandings!  amongst  which  were  two  summary  cases  for  rent  against 
V.  the  defendant* 

PATITPABVHt 

Dasi.  When  the  plaintiff  sought  to  execute  the  decree,  the   defendant  set 

up  an  answer  to  the  execution  of  the  decree  that  he  had  paid  the  amount 
of  the  decree,  and  acquittances  were  produce,  by  him  ,  which  the  Deputy 
Collector,  hold  to  be  genuine.  Finding  that  the  decree  had  been  satisfied, 
the  Deputy  Collector  refused  to  execute,  upon  which  the  plaintiff  appealed 
^  the  Collector,  but  without  success.  He  then  commenced  a  regular  suit, 
and  in  his  plaint  prayed  for  execution  of  the  summary  decree  according 
to  the  asuil  praciice.  We  are  not  aware  ot  any  case  in  which  it  has  been 
held  that  a  suit  c^jl  be  maintaine  ^  in  areRular  Court  to  enforce  a  decree 
of  a  Berenue  Court,  which  the  Berenue  Court  has  refused  to  execute 
upon  the  ground  that  it  has  been  satisfied.  We  are  not  now  called  upon 
to  decide  whether  a  summary  decree  would  be  a  bar  to  a  suit  in  a  regular 
Court  for  the  recovery  of  the  rent  decreed  in  the  summary  Court, 
because  the  plaintiff  does  not  a%k  a  decree  for  the  rent,  but  for  execu- 
tion of  the  summary  decree. 

The  lower  Court  decreed  the  plaintiff's  olahn.  In' appeal  the  Judge 
reversed  the  judgment  of  the  lower  Court.  The  majority  of  the  Court 
are  of  opinion  that  the  case  is  governed  by  the  opinion  of  the  Sudder 
Court  of  the  Sth  July  1659  in  Kcuissur  Surtna  Lahooree  v.  Chluh 
Kitihore  Achatj  Chowdhree  (1),  which  they  think  was  founded  on  good 
sense,  and  ought  to  be  upheld. 


This  appeal  will,  therefore,  be  dismissed  with  costs  and  interest. 

St££r,  J.— I  regret  to  be  obliged  to  dissent  from  the  Chief  Justice 
and  my  other  learned  colleagues  on  this  question, 

I  take  it,  without  looking  to  the  too  literal  construction  of  the  plaint, 
that  the  plain  object  of  the  plaintiff  was  to  get  from  the  Civil  Court 
what  he   has  failed  to  get  from  the  Revenue  Court. 

If,  in  the  investigation  of  a  summary  suit  for  rent,  a  Collector  had 
refused  to  award  any  rent,  on  the  ground  that  the  receipts  filed  show- 
ed no  rent  to  be  due,  there  is  no  question  that  a  regular  suit  would  lie  to 
contest  the  Collector's  award.  By  parity  of  reasoning,  there  should  be  a 
regular  suit  where  a  Collector,  after  a  decree  has  been  passed,  ref  oses  to 
allow  execution  of  the  decree,  on  the  groimd  that  subsequent  payments 
have  satisfied  the  decree.    In  either  way  (the  refusal  to  give  a  decree,  or 


(1)  S.  D.  A.,  1659;  937. 
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tbe  rifoaal  lo  allow  a  dteree  td  be  exeeated)  the  paHiy  olaiming  tlie  arrear        116$ 
10  equally  iejnred  li^  the  CkiUeetot't  deeuioai  and  I  hold  Oial  by  tie  ^^^  ^ 
general  tenor  of  tbe  Begalaikmt  referring  to  Bnminary  awards  by  tbo        jy^^^    ^ 
Collector,  a  remedy  is  given  to  parties  aggrieved  to  institate  a  regnlar  v 

suit  to  set  aiide  the  eunmary  award*    This  view  aeems  to  be  eonaistent  ^^^l^^^^^^n 

0A8I 

also  with  the  general  pait  practice  of  the  Civil  Conrte;  and  on  these 
l^romids  I  consider  that  the  Civil  Court  has  the  power  to  entertain 
a  ciTil  soi  tto  declare  the  order  of  the  Collector  erroneous,  aind  to  give 
to  the  plaintiff  in  the  suit  what  tbe  Collector  should  have  given  him 
provided  of  course  that  the  action  is  baaed  on  true  grounds. 


Bifore  Sir  Bamu  J^eacock,  Ki^  Okirf/uttUe,  Mr.  Juiii€^8t0er,  Mr.  JusUee 

Norman. Mr.  Jusiiee  Kempt  and  Mr,  Justice  BetanK^arr. 

1863 
PHILLIP  (DBrKTOANT)  V,  8HIBNATH  MOITRO  (Plaintipb) .•  July  3. 

Ael  X  of  1859, 8.  26^Appeal.  — ■ ' 

No  appeal  lies  to  the  Oivil  CooFt  from  an  order  made  by  a  Ootleetor  under 
section  85^  Act  X  of  18^9,  bat  ooly  to  the  CommiHmoaer.  An  applioaftion  to  the 
CoUector,  onder  that  seotion,  is  not  a  suit. 

The  plaintiff  applied  td  the  Deputy  Collector  of  Rajsbahye,  under 
Act  X  of  1859,  section  25,  to  eject  the  defendaot  from  10  kadas 
5  pakiea  13  kans  of  land,  alleged  by  the  plaintiff  to  have  been  conveyed 
lo  the  defendant  under  a  conditional  lease,  but  which,  at  tbe  expiration 
of  the  lease,  the  defendant  refused  to  give  op.  Tbe  plaintiff  excluded 
from  his  claim  16  b.igahs  within  the  10  kadas,  on  which  the  koty 
building  of  the  defendant  stood.  The  defendant  alleged  that  he  had  given 
np  the  entire  quantity  of  land  mentioned  in  the  lease,  but  that  he  was  in 
poasewon  of  3  kadas  and  6  kans  of  land  within  the  boundaries  mentioned 

by  the  plaintiff,  which  he  held  under  four  mokucrari  leases  granted  to 
him  by  the  ptuntiff's  father  and  others. 

The  Deputy  Collector  dismissed  the  application.  The  plaintiff  then 
appealed  to  the  Judge,  who  after  a  remand  and  local  enquiry,  reversed 
the  decision  of  the  Deputy  ColleelKyr,  and  decreed  that  **  the  plaintiff 
^  shall  get  possession  of  all  tbe  land  mentioiied  ie  tbe  fUnt^  except 
**  the  16  bigahs,  on  which  the  koty  house  staed(»^  and  in  which  tbe 
'*  deCendanf a  intarestbas  been  admitted  by  him«" 


eMisoeOaneoofl  Appeal,  No.  7  of  1872,  from  a  decision  of  the  Judge  of  Zillah 
Bttjshahye,  dated  the  6th  October  1861,  reversing  a  decitiou  of  tho  Deputy 
Oolleotor  of  that  district. 
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The  defendanfe  then  appedad  to  the  High  Oofirt»  on  the  ground  Uiat  the 
Judge  bad  not  jarisdiofeion  to  hear  an  appeal  in  %  c^  brought  under 
Act  X  of  1859,  but  only  the  GommissioncT. 

»■ 

^  On  tbe  SOth  March   1863,  Sstox-Eaer  and  CAVFBKCt.,  TX,  referred 

the  matter  to  a  Fall  Bench  nnder  the  following  remarks:— 

The  only  question  before  ns  i^  whether  the  appeal  wae  rightly  laid 
before  the  Judge.  The  appellant's  pleader  contends  tbat  the  suit  wjls 
brought  before  the  Deputy  Collector  nnder  section  25  of  Act  S.  of  1869, 
and  that,  in  anch  case,  the  appeal  ironld  Ire  not  to  ihe  Judge  bat  to  the 
Commissioner.  This  view  is  enpported  by  a  reference  to  Ifeer 
Mdhumud  TPukee  Chowdhry  ▼.  A.  T,  Forbes  (1)  in  irhioh  it  was  held 
that  an  appeal  from  the  orders  of  a  Ciillector  passed  under  aeotione 
25, 26,  and  27,  Act  X  of  1859,  is  to  the  Commissioner,  and  not  to  the 
Civil  Coovts.  In  that  case,  the  original  order  had  been  passed 
regarding  measurement,  nnder  seotioii  26  of  the  Act.  On  the 
other  hand,  ft  is  argued  for  the  respondent  that  althongb  the 
present  ooae  in  one  nnder  section  2&  of  the  Act,  yet  that  the  suit  requir- 
ing a  formal  issue,  and  a  jndtcial  determination,  the  appeal  can  lie  only 
to  the  regular  tribunal  for  the  decision  of  such  cases.  It  would  be 
nnreaaonable,  it  is  argued,  to  bold  that  the  law  ioteaded  a  jadgroent,sneh 
as  the  case  evidently  requires,  and  has  had,  to  come  from  the  executiye 
4uid  not  from  thejndicial  «athorities. 

This  case,  we  observe  "was  certainly  brought  to  obtain  aomo  land  held 
by  the  defendant,  under  a  temporary  lease,  wbich  bas  expired,  the  plain- 
tiff excluding  certain  other  land  from  hie  claim;  bnt  the  defendant, 
while  tkdmitting  that  there  had  been  ancb  a  lease  urged  that  he  bad 
given  up  the  land  so  held,  and  that  the  lands  whic*i  the  plaintiff  now 
claimed  were  held  by  him  under  a  perpetual  pottab.  In  fact  the  appeal 
of  the  defendant  amounts  to  this,  that  the  plaint  brought,  and  the  answre 
filed  give  the  case  the  charaotor  of  a  regular  civil  anit,  by  patting  in  iasne 
different  titles;  and  that  in  this  view  the  appeal  ca&  only  Ke  to  the  Judge. 
After  bearing  the  arguments  on  both  sides,  we  are  of  opinion  that 
as  the  Collector  in  cases  bfoigbt  under  this  section  is  directed  to  enquire 
and  pass  ordeis  in  the  maaner  provided  for  poits  under  this  Act,"  the 
appeal  ought  rightly  to  lie  to  the  Judge.  In  Idl  and  every  case  so 
brougbt,  we  believe  such  a  plea  will  be  setup  by  the  tenant  as  wUl 
^mand  a  formal  judicial  solutien.  We  feel,  however,  that  we  bold 
this  view  in  opposition  to  tho  ruling  of  the  Sadder  Court  above 
quoted  (I),  in  wiob,  altbough  the  case  before  them  ftroso-  out  of  section 


(IJ  S.  D.  Av  1861.  228, 
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26  of  the  Aefc»  wUcb  section  ift  not  bott  before  09,  the  Judges  settn 
also  to  have  rnled  that  orders  on  seotioas  25  and  27,  also,  must  be ' 
appoalablo  not  to  the  Judge  bjat  to  the  Commissioner.  "Vfe  are, 
consequently,  averse  to  take  upon  owsdves  to  rule  that,  in 
cases  under  section  25,  the  appeal  should  lie  to  the  Judge,  which  we 
should  do  if  we  upheld  the  order  of  tb&  lower  Court,  and  dismissed 
the  appeal,  as  we  feel  inclined  ta  do.  We>  are  aware  that  a  judgment 
has  lately  been  passed  by  a  Bench  of  five  Judges,  in  Biswanibhay' 
Ifisser  v.  Ganpat  Miaser  (1).,  which  had  reference  to  section  28.  of 
the  Act ;  and  we  think  that  a  similar  ruling  would  be-  dssirable  in 
cases  that  may  be  brought  under  section  25  of  the  Act,  such  as  the 
present.    We  therefore  refer  the  whole  matter  to  a  Full  Bench,  as  it 

involves  the  question'  of  what  tribunal  is  to  take  cognizance  of  right  o£ 
occupancy  in  the  land. 

'  The  opinion  of  the  Eull  Bench  was  delivered  by^ 

PEiCOCK,.  C.  J.— The  question  raised  ia  this  case  is,  whether  an  order 
pessed  by  a  Cbllector  upon  an  appUcati<m  made  under  section  25  of 
Aot  X  of  1859  is  appealable  to  the  Judjo^  or  to  the  Revenue  authorities. 
Section  15t  of  that  Act,  enacts  that  "  all  orders  passed  by  a  Collector 
**  nnd^r  this  Aot,  not  being  judgments  in  suits,  and  relating  to  the  trial 
''thereof,  or  orders  passed  after  decree,  and  relating  to  the  execution 

"  thereof,  slnll  be  appealable  to  the  Commissioner."*  Tt  is  therefore 
necessary  to  determine  whether  an  application  under-  section  25  is  a 
soit  or  not.  If  not,  then  an  order  passed  by  the  Cbllector  upon  an  appli- 
cation made  under  section  25  is  not  a  judgment  in  a  suit,  or  an  ordec- 
passed  in  tho  course-  of  a  suit,  and  relating  to  the  trial  thereof^  os  an 
order  passed  after  decree  and  relating  to  the  execution  thereof.. 

A  Full  Bench  of  this  Court  has  held  in  BUwambhar.  Miuer  ▼• 
GoufHii  Mieaer  (1),  that  an  application  to  the  Collector  under  section  2& 
is  a  suit.  Bat  in  that  section  it  is  stated  tlvat  the  "  application  shall  bei 
^  dealt  with  as  a  suit  under  the  provisions  of  this  Act,"  and  that ''  every 
^  such  suit  shall  be  institiited  within  the  period  of  twelve  years  from'tke 
''  time  when  the  title  of  the  person  claiming  the^  right  to  assess  the- 
^*  land  or  dispossess  the  grantee  or  of  some  person  daiming  under  him, 
**  first  accrued,"  &a  Under  these  wtMrds  the  Cburt  could  not  say  that  aa 
application  to  the  Collector  under  section  28  was  not  a  suit.  Section  2& 
is  differently  worded.    It  enacts,  that ''  ff  uiy  zemindar  or  other  persooi 

(1)  Ante,  p.  6. 
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"  in  raceipt  o£  the  renfe  of  buid  reqttiiies  aisiaitaao*  to  ejdc^  any  onlti- 
*'  tator  nofe  baTing  a  ri^^t  of  oeeaiMacy,  or  to  ej^fot  any  farmer  or  other 
*'  tenant  hQlding  only  for  a  limited  period,  after  the  determination  of  hia 
"  lease  or  tenancy,  or  any  agent  after  the  detenniiiaHon  of  his  agency, 
<«  or  to  enf oroe  any  atta<ihmeDt  or  ejeotoient  ezpresfily  anthoriaed  by 
**  any  Begnktion  or  Acti  he  shall  make  application  to  the  Collector,  ond 
**  the  Oolleetor  shall  proceed  therenpon  to  enquire  into  the  case,  an^ 
''  shall  tnss  orders  in  the  manner  provided  for  suits  under  thib  Act.*' 

Now,  the  application  which  has  been  made  to  the  Collector  is  an  applica^ 
tion  made  to  him  to  giye  assistance ;  and  when  that  application  is  made^ 
the  Collector  is  to  proceed  thereupon  to  enquire  into  the  case,  and  pass 

orders  in  the  manner  provided  for  suits  under  the  Act.  The  Collector 
may,  no  doubt,  summon  the  parties  to  appear  before  him,  and  proceed  in 
manner  provided  for  suits,  in  order  to  determine  whether  he  ought  or 
not  to  render  the  assistance  applied  for.  If  the  applicant  cannot  make 
out  a  dear  case  for  his  assistance,  the  Collector  will  not  interfere.  The 
application  is  not  a  suit,  and  consequently  the  appeal  from  the  CoUootor'a 
decision  lies  to  the  Commissioner,  and  not  to  the  Judge.    We  think  that 

R 

the  Judge  ought  not  to  have  tried  tha  appeal,  and  therefore  reverse  his 
decision  with  costs  and  interest.  This  is  in  accordance  with  the  decisions 
in  Ghmn^tdamhama  v.  W.    Smith  (1),    and    DmruUy   Fatnaik   t.  Ma- 

ihumdo  Scmira  (S). 
Section  lt2  of  Act  X  of  1859  enacts,  that  "  every  appeal  against  the 

**  order  of  a  Collector  shall  be  presented  to  the  Commissioner  within  thirty 

'*  days  from  the  date  of  th^  order ;"  we  therefore  cannot  now  grant  to  the- 

respondent  leave  to  present  an  appeal  to  the  Commissioiier  after  the  time 

prescribed  by  that  section.    But  he  has  a  remedy  in  a  regular  suit,  either 

nnd^  the  provisions  of  section  23,  Act  X  of   1859,    or  in   the  Civil 

Court,  as  the  case  may  be* 


(1)  a  D.  A.,  1862,  St. 


(2)  8.  D.  A.,  1862,  286. 
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B^'eSit  BmmnPHUoek,  m^  OhUfJmtice,  Mr.  Judiee  Sieir,  Mr.  JaM^toe 
NoTmtmt  Mr,  Juttioe  Kemp,  and  Mr.  Jueiice  S^ton-Karr. 


BAM  KAITTH  OBOWDHRY  (Dbibiidavt)  v.  BHUBUN  MOHUN 

BISWAS  (Plaintot)  * 

AdXqf  1869^Za^luie|  SwU  for^Enhmeement,  Noiie^of. 

SMper  Stcbb,  Kbmp»  and  Sbton-Kabb,  JJ.,  that  under  Act  X  of  1859,  a  land- 
lord  can  ane  bia  tenant  for  a  kabaliat  fixing  the  amount  of  rent,  without  having 
aerrod  upon  him  notioe  of  enhancement 

Fer  NoBMAN,  J.— Such  notice  was  necessary ;  and  by  section  9  of  Act  X  of  1869 
the  landlord  musft^  before  suing  for  a  kabuliat,  tender  a  paste  to  the  tenant. 

Per  Pbaoock,  C.  J. — The  question  did  not  arise  in  the  case.  The  relationship 
of  landlord  and  tenant  did  not  exist  between  the  parties. 

Tbe  laotB  of  the  ease  and  the  pmnt  referred  appear  in  the  judgments 
of  the  Court. 

EIbicp,  J.— The  material  point  for  a  considemtion  in  this  reforenoe  is, 
whether  a  suit  for  kabuliat,  under  the  provisions  of  clause  1  section  S3 
of  Aeft  X  of  1869,  will  lie,  without  previous  notioe  under  section  19 
of  the  same  Act. 

I  am  of  opinion  that  no  such  notice  is  neoessaiy.  This  point,  I  observOi 
has  already  been  before  the  Court,  and  six  Judges  have  ooncurred  in 
opinion  that  when  a  suit  is  brought  under  clause  1,  section  23,  Act  X 
of  1859,  for  delivery  of  a  kabuliat,  no  notioe  is  required^-^see  Qowaovi^ 
dor  Ohowdhry  ▼.  Meenoo  Shaha  fi)  before  Baikes,  Batkyy  sad  Steer 
JJ.,  on  the  29th  May  1862,  and  Eahan  Chunder  "Roy  y.  Mahomed 
Naorhuu  fl)^  before  Trevor,  Kemp,  and  Seton-Eartr,  JJ.,  on  the 
26th  June  1862.  Landholders  have  their  rights  under  the  Act  as  well 
as  ryots,  and  among  these  rights  is  tbe  right  to  receive  a  kabaliat»  or 
counterpart  of  the  patta.  A  suit  lor  the  delivery  of  a  kiAiiiiiifr,  and 
for  the  dermination  of  the  rate  of  rent  at  which  snoii  Whni^  ig  to 
be  delivered,  is  oognisable  by  the  Collector,  and  by  no  other  Courts 
Tbe  Collector,  in  determining  the  rate  of  rent  at  whioh  such  kabuliat 
is  to  be  delivered,  will  be  guided  by  the  provisions  of  section  6  of 
Act  X.  Again,  section  31  of  the  Act  says  that  suits  for  the  delivery 
of  kabuliats,  and  for  the  determination  of  the  rent  at  which  such  kabu- 
liate  are  to  bo  delivered,  may  be  instituted  at  any  tiine  daring  the  tenaiicy, 
thus  dearly  .oontesuplating   that  ..no  previoas  notice,    wfaieh    if  the 

*  Special  Appeal.  No.  2216  of  1863,  from  a  deoision  passed  by  the  Judge  off 
Chittagong,  dated  the  28rd  June  1862,  reversing  a  decision  of  the  Collector  of 
that  district,  dated  the  29th  January  1661. 


(1)  S.  P.  A.,  1862, 206.  (2)  Ibid,  27& 
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1863        suit  be  for  etthanoementL  of  rent  mnst  be  given  at  a  partiealar  leason 

Ram  Kakth"  ^  ^^^  ^^^'  ^  B'^^^B^^  ^  *  ^i^  ^^  ^  kobuliat.    It  is  tnie  that  **  nm 

Cbowdhby    *'  ^et  is .  liaUe  to  pay  any  higher  rent  for   the  previous   year,  unless 

V*  ''a  written  notice  shall  have  been,  served  upon  him"  (section  13^  ;  but 

J^^J^..^^  this  section  does  not  enaot  that  a  suit  for  a  kabulial  and  detenmna- 

tion  of  the  rate,  which  must  be  fair  and  equitable  (section  5),  at  which 

such  kabuliat  is  to  be  delivered,  cannot  be  heard  and  decidided  withuot 

notice  under  section  If.    I  am  supported  in  the  abore  opinion  by  the 

remarks  of  the    learned  Chief  Justice  Sir  Barnes   Peacock,  in  the  case 

of  Ishore  Qhose  v.  JamM     HiiU  (1).    I  would  confirm  the  decision  of 

the  lower  Appellate  Court. 

Peacock,  C  J.— This  is  a  sait  to  fij.  the  rental  of  one  kani  and  12 
gandas  of  land  at  the  Chowallah  rates,  and  for  obtaining  a  kabuliat 
from  the  defendants.  The  plaintiff  alleges  that  this  land  having  been 
secreted  h^  the  defendant  at  the  time  of  a  survey  and  partitioni  he  insti- 
tuted a  suit  for  possession,  and  got  a  decree  from  the  Munsiff  on  the  16th 
of  May  1860,  under  which  he  was  put  into  possession  on  the  10th  Bhadro 
(September  1860).  This  suit  was  instituted  on  the  16th  September. 
The  Judge  gave  the  plaintiff  a  decree  for  a  kabuliat  at  Rs.  3  per  kani. 

As  against  the  plaintiff,  the  defendant  was  a  mere  trespasser,  and  not 
a  tenant,  and  therefoie  the  plaintiff  could  not  sue  him  to  obtain  a 
kabtiiiat  under  Act  X  of  1859.  The  question,  whether  as  against  his 
tenant  a  semindar  can  sue  for  a  kabuliat  at  an.  enhanced  rent  without 
giving  notice  of  enhancement,  does  not  arise.  I  think  th«t  the  decisions 
of  the  Court  below  must  be  reversed. 

NoDXAK,  J.-- 1  entirely  agree  with  the  judgment  of  the  Chief  Justice* 
But  as  this  ease  was  submitted  for  the  purpose  of  obtaining  the  opinion 
of  a  Full  Bench  opon  t»ie  question  whether  a  zemindar  who  has  no^ 
given  notice  of  enfaanoement  under  section  13^  Act  X  of  1859,  can 
maintain  a  suit  for  a  kabuliat  at  an  enhanced  rent,  upon  which  there  are 
conftieting  deoisioDS,  and  as  my  learned  colleagues  have  given  judgments 
upon  the  point,  in  which  I  regret  to  say  I  cannot  concur,  I  feel  bound  to 
state  the  reasons  upon  which  my  conclusion  that  saeh  suits  cannot  be 
maintained  is  based* 

A  patta  and  a  kabuliat  are  simply  a  lease  and  counter  parts ;  in  other 
words,  a  written  statement  of  the  terms  of  the  tenancy.  Kow,  there 
is  no  common-law  obligation   binding  any  man  to  put  his  agreement 

(1)  1  Hay,  850 ;  S.  C,  Special  VoL,  W,  B..  48 ;  and  see  Jamts  SiUt  v.  Uhope 

Qhose,  ibid  131  j  on  review,  Ihid,  188. 
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into  tnifciirg,«nd  therefore  the  right  to  a  kabniiat  is  one  which  van  only        1S63 

be  founded  on  some  express  enactment.    After  the  passing    of  Hegu-  "T — Z 

lation    V     of  1812,    on  the  4th  September  1816,    by  consfcrnction  257     Chowdhhy 

tke  Sndder  Court  pointed  out  that  that  Regulation  contained  no  provi-  g      "* 

Eions  for  a  summary  suit  to  compel  rtots   to  take  pattas  and  give  kabn-   hvn Biswas.. 

li&tSi  and  fhat  landholders  (as  against  tenants  refusing  to  take  pattas  of 

Rive  kabuliats  at  enhanced   rates),  might  proceed  in  conformity  with  sec 

^icm  5,  Eejf(tilati(m  IV    of    1794,  and  sections  9  aad  lO,  Begalation  V  of 

1812.    I  belieye  it  is  admiited  that  if  the  right  exists  at  present,  it 

nrast  be  foimded  on  Act  X  of  1859.    Sections   2,  d,   aciid  B  of  that  .^Bt 

give  to  ryots  the  right  to  demand  pattas  under   certain  ci  rcnmstanoes. 

The  right  of  landholders  to  demand  a  kabttliat    is  tflreated  by  6ectk>n  ^ 

which  is  fis  follows :— 

'*  Every  person  who  grants    a  patta  is  entitled  to  receive,  from  the 

person  to  whom  the  patta  ia  granted,  &  kabnliat,  or  opanterpart  engage  - 

menty  in  oonformitty  with  the  terms  ol  the  patta.    The  tender  to  any 

*ryot9  of  ^  patta,  saoh  as  a  ryot  is  entitled   to  reoeive,   shall  be  held 

to  entitle  the  person  to  whoiA  the  Tent  is  payable  ^  Yeoeive  a  kabu- 

**  tot  from  tiHch  ryot.** 

Then,  npon  tlie.  plain  language  of  this  section,  it  seems  to  me 'clear 
that  the  terms  of  the  holding  must  be  settled,  and  a  patta  embodying 
such  terms  must  be  drawn  np,  and  actually  tendered  to  the  ryot  before 

the  landlord  can  acquire  a  rijifht  to  call  on  the  ryot  to  give  %  kabtiHat ;  or, 
in  other  words,  execute  the  cennterpart  of  the  patta  tendered  to  him. 
It  is  needless  to  point  out  how  reasonable  and  natural  is  this  order  cf 
proceeding.  Such  Ibeing  'the  right  as  created  by  the  Act,  section  23 
does  no  more  than  protide  a  tribunal  befote  which  alone  disputes  relat- 
ing to  such  right  aor  to  be  litigated ;  and  under  that  sectdon-^  if  the  patta 
tendered  and  the  kabuliat  demanded  are  for  an  enhanced  rent,  the  Col- 
lector may,  of  cotirse,  determine  whether  ticitice  of  tmhancement  has  been 
duly  given,  or  whether  the  rent  named  in  the  patta  tendered  is  fair 
and  equitable*  Sections  90,  31.  32^  and  33  are  simply  olanses  regulating 
the  period  of  limitation  for  snits  nnder  the  Act.  Section  31  provides 
that  snits  for  the  ^liveryof  pattas  or  kabaHatS)  or  for  the  determina- 
tion of  the  rates  of  rent  at  which  they  should  be  delivered,  may  be 
nstituted  at  any  time  during  the  tenancy ,-*that  is  to  say,  any  rights 
which  the  parties  may  have  with  referrence  to  such  matters  may  be  en- 
forced*  not  merely  in  the  first  or  second  year  but  at  any  time  while  the 
relation  of  landlord  and  tenant  continue  to  exist. 

There  is  nothing  i^hich  leads  me  to  infer  that  section  31,  a  mere  limi- 
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IS63        Ufckm  cIaobo,  was  intended  to    give  any  rights  iBOOiuistent  with  or 

turn  KkHtd  ^•n?*''  ^^^  thoBe  created  by   section   0.    The  qaestioii   is  imtiortHit* 

CHowesmT  because,  if  a  suit  for  a  kabnliat  at  an  enhanced  rate  eaa  be  maintained 

Beim''   ll«>.  ^^'^^^^^^'"^S^^^^^  ryot  notice  of  enhancement  under  section  13, 

HUN  KitwAt.  ^1m  I'l^^  would  be  deprived  of  the  pritileges  secured  to  him  by  section  13 

ol  Act  X,  and    which  he  former!?   possessed  under  sections  9and  10» 

Begohition  Y  of  1812. 

A  Full  Bench  of  this  Oonrt  has  decided  in  Chmam   Kati  t.  JIar«' 

hair  Mooherjee  (1)  that,  in  a  suit  for  enhancement,  if  a  moknrrari  patta  is 
eetAp,  which  the'  Court  find  out  to  be  genuine,  though  the  Court  may 
dedUure  the  tenure  liable  to  enhancement,  iticannot  proceed  to  determine 
what  the  rates  shall  be»  unless  notice  of  enhancement  under  section  13 
has  been  given.    That  decision  seems  to  me   to  oondnde  the  present 

« 

question. 

It  is  suggested  that,  treating  the  suit  as  equivalent  to  notice  under 
section  13,  the  kabuliat  might  be  made  applicable  to  a  period,  com- 
meneing  with  the  year  ensuing  that  in  whioh  the  plaint  was  filed.    Bn^ 

A  suit  is  not  ihe  notice  which  the  Legis:«tarehas  prssoribed;  and  if  it 
were  construed  equivalent  (a  species  of  infeerpietatioii  which  I  do  not 
think  legitimate),  the  suit  wou'd  be  instituted  before  the  cause  of  action 
had  arisen,  and  ryots  would  not  only  be  put  to  needless  expense,  but 
would  be  liabe  to  be  htrassed  by  a  litigation  as  to  what  should  be  the 
terms  of  an  agreement  into  which  they  might  never  choose,  or  even 
■ever  Kke  to  enter.  These  considerations  conftrm  me  in  the  opinion  that 
the  construction  I  pat  on  the  several  clauses  of  the  Act  referred  to  by 
piy  learned  colleagues,  is  correct. 

My  opinion  is'  in  acfiordanoe  with  the  judgment  of  Sir  Harness 
Peacock  and  Mr,  Justice  L.  S.  Jackson,  in  HtMrnatooldk  Daffadar  v. 
OfMga  Qohind  Eay  (2). 

I  asree  with  the  Judge  o£  the  Court  below,  that  in  this,  case  which, was 

a  suit  for  assossmont  of  rent  where  no  rent  has  ever  been  paid,  and  not 
for  enhancement,  no  notice  for  enbancemont  was  necessary  under 
section  13  of  Act  X ;  and  therefore  the  question,  whether  the  plaintiff 
is  entitled  to  a  kabu  iat  as  well  as  to  a  decree  assessing  a  rent  oa    the 

land,  is  not  of  great  importance  in  the  present  case. 

Steer,  J.— The  only  point  argued  b^ore  the  Full  Bench  which  heard 
this  case,  was  whether  a  notice  of  eahaacemcnt  was  necessary  before  sH 
action  for  a  kabuliat  could  be  entortainod.   Whether   such   a  question 

(1)  Ante,  15  (t)  Unreported. 
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properlj  aXQ96  or  nioU  coald  not  nov  be  defcarpuAe^  wit^qnt  fk  re-ppen-         18r» 

.^'ff^^^.M!®  c»«®»  and  wthoafc  heariqg   counsel  on   tb^  point;  and'  what,  "T^'T^ "' 

>v^r  ro^    Tiews  might  be  pn  the   doctrine  of  trespi^sH   whicU   my  learned     CHovoBBt 
colleagues,   the   Chief  Juatice    and  Mr.   Jastice    Norman   bfkve    held    to       ^  »• 
apply  to  this  casa  I  could  not  take   upon   myself    to   decide   that    point  ^°^*SL^^' 
witb'mt  hearing  argument  upon  it.    But    both    the   parties  to   this   suit  °^*         ^ 
ftdmi^    the  CKittenc^  of   the    tenancy,    and  I  see    no  reason  to  raise,   a 
Amlai^M^n  wW^b  they  have  ^^i    thought   fio    to  raise.    Begardiog   the 
d«tead^»t  as  a  tenant,  I  bold  upon  the  ionly  argument    upon  which  wo 
•W6r^  oalled  up^n  to  deoi(}e,  ^l»at  a  i^oUce    undau .  section  13   Act  X  q£ 
1969,  is  not  nbee^t-ary  to' BWiaiiq.Ao   lotion   for   the.  .^fateriqiaa^ioii   pf 
Tttit  aild  lot  a'  iabuliat.    Bhefa  a  suit  it  is  olear  from   tbo   wording  of 
iejti6A.S,  wlU  lie  and  H  is  npwbere  said  that  the  suit  will  tt^  iie  unlei^s 
the    preliminary   measure   of  issue  of  notice   has  faesn.  oom[died  ^h* 
Where   a  landlord  claims  rent  at  an  enfa^noed«ji^i  I^e  is  bonnd  to  ^pir 
that  he  has  issued  ihe  notion  pr^soribied  in^^aqtion  l^,  and  withont   it  be 
eannot  obtain    any  enhanoed   revt   prior  to  tbe.ii^^titution  of  his  mit 
bfoU{(ht  to  enforce  bis  claim  tojejihanoemec^t-   3Qt  where  a  spit  is  brought 
to    determine  the  prospeotiv^    rent,   and    to    <»btaiiv    a    kabuliat  after 
dstefmiplMiocv  of  vent,  the  pro^isioi]  of^  the  lay  whi.b  requires   the  issue 

of  ahotM'is  snpererpgatory  and  superflaou!*,  for  the  action  does  mora 
sSeotoallywliat  the.  notice  is  designed  to'do,— viz.,  to  advertise  the  tenant 
that  h)s  landbcd  expects  io  fntnre^an  enhanced  rent  from  bim.lSfo  doubt 
ipi  wune  GBsea^  a  tienant  might  be  prejudiced  by  a  stlit  being'  brought 
against  him  without  the  issue  of  a  notice.  He  would"  be  prejudiced  "by 
hamg  to  -  depend  »a  suit  wliere,  perbapi,  he  .had  no  obj'ctioa  to  effet 
fo  febe  diaiiu  of  etihaaed  rei>t;  but  that  is  nob  the  Qase  in  the  snlb  before 
ut,  aud  if  it  bad  been  the  case  that  a  mere  notice  would  bare  obtained 
Vhat  ^e  actiou  has  done,  complete  relief  niight  have  been  afforded  to  ibe 

defendant  by  all  the  ooets  of  the  sttit  beir>g  tbmwn  on  the  laQ4lQrd. . 

In  this  Tew,  I  would  nphold  the  .^^isiou  of  the  Lo^er  Coqrt  and 
diilnlH  the  pp^oial  appeal  frith  .cost9. 

8BTOir-KA.RK,  J.— The  question  which  has  been  referred  for  a  deoi- 
sion  to  a  Foil  £tfDcjb,  in  this  .  ^se,  19  .  whether  a  4^dlord  is  ejUitled.  to 
receive  a  kabulat  from  a  tenant  withoot  issue  of  notice  of  enhancement, 
under  faction  13  of  Act  X  of  1859,  and  whether  snob  sn  action  will  lie 
without  the  issue  of  such  a  notice. 

I  concur  with  Mr.  Justice  Kemp  in  thinking  that  such  a  suit  will  lie, 
and  that  no  previous  issue  of  notiee  in  such  a  case  is  necessary*  The 
^ec  sions   of  the   late  S udder   Court  in   Goorgoonder  Ohowdhry  v.   JBLfes- 
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1868        noo   Shaha  (1)   and  JBthan   Chunder  Boy    v.  Mahomed  Noorbw   (2), 

'^^gji^/,jm  f^"  *^  betwnded  on  law  and  juiitioe.  The  tuit.  from  its  rerj  natore, 

Chowduat    ui  the  very  best  posaible  notice  of  a  demand  of  enhancement.    It  it  no- 

V.  where  stinated    Act  X  that  each  a  snk  miit  be   preceded  by  a  notice. 

.sow^»wat!  ^^  ^"  e^ressly  provided  that  such   a  niit  (secUoo   31)  may  be  inetitnted 

at  aoy  time  during  the  tenaucy,  and  if  a  landholder   chooeee   rather  to 

bring  hie  tenant  into  Conrt  at  once,  and  there  to  settle  the  question  of  en- 

hanoemeDt,  Vhich  rarely,  if  ever,  is  determined  witbout  a  formal  litigation 

on  thelsubject,  1  do  not  see  what  there  is  in  law  to  prevent  his  Ic^owittg  this 

course.    The  case  of  Eamaioolah  Jk^adar  v.   Chinffa   Oobvnd  Boy  (8) 

relied  on  by  Mr.  Jnstioe  Numao  ended  in  a  remand;  and  I  do  not  bold 

the  natter  now  before  nsto  have  heen  oonoi«»ively  settled  by  that  jadit- 

ment.    Neither  can  I  see  any  imoonitistency  in  decreeing  eohanosd  rente 

only  from  the  ooounenoement  of  the  next  Bengalee  year,  or  after  the 

end  of  the  •month  of  Ohaitra  following  the  deoisioa  d  tbelenit  in  question. 
The  chrim  to  rent  or  to  enhanced  rent  is  a  oanae  of  action  whioh  may 
exist  or  recur  at  any  time.  It  is  the  Kemiadar^s  right  and  does  not 
'commence  only  with  the  «id  of  Ohaitra  in  esoh  year*  The  mention  of 
Ibis  montli  in  section  13  is  desigined  fer  the  protection  of  the  ryot; 
and  this  protection  of  the  latter  will  be  effectually  Necnred,  if  the 
enhanced  rent  T)e  dented  againet  him  only  from  tlie  tearmiaatMm  of  the 
month  in  question;  due  notice  of  the  same  having  bten  served  on 
him  either  by  the  process  described  in  the  latter  part  of  eertion  13  or 
by  the  more  ionnal,  precise,  snd  certain  method  of  «  suit  in  a  competent 

Court. 

It    would  seem  to  be  bard  on  ihe  zemindar  to  rule  tliat  a  Oollector  on 

an  appUcation<ou  plain  paper  l>y  a  land  holder,  may  notify  a  demand  of 

■ 

enhancement  to  the  ryot,  but  that  the  same  official,  when  the  same 
demand  is  prefered  on  stamped  paper,  and  with  more  formality,  is  not  com- 
petent to  notify  to  tlie  ryot,  that  enhanced  rent  wiU  be  demanded  from 
liim  ;  the  enhmcement  in  eitlier  case  running  from  the  oommencement 
of  the  next  year.  Holding  these  views,  I  would  affirm  the  decision  of  the 
Hower  Appellate  Court  without  alteration  in  any  way. 

i(i;  S.  D.  A.,  1862,  206.  f2)  75k{^78.  (I|  Unreported. 
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B4»e  Sk  Batnei  Pe  ae09k,ELf  Ohief  Juiiice,  Mr.  Juitk$  L.  S.  JaOuon.  Mt. 
Jmtice  ShimboonaikPundittUr.  Jtuiie$  JAvinge,  and  Mr.  JutUce  E.  Jaekanu 

MUDUN  MOHUN  BOT  (Dstindant)  v.  GOUKMONEE  GOOPTO  |861 


««H«I 


Seoiton  25,  Act  X  of  1859,doeB  not  proolacte  aZtosndar  or  other  person  leektiig 
to  eject  a  teiumt  upon  the  ground  that  hii  lease  has  expuod,  from  avsertiog  his 
fi^us  in  tho  Gink  Coorts>  iaslead  of  applying  to  the  G  ollector  for  assistanoe- 

In  this  case  plaintiff  sued  to  disposseu  defendant  of  certftih  lands 
granted  to  him  in  ijara,  on  the  illegation.  that  t&e  period'  for  whicli  tb& 
^ara  was  given  had  ezpried.  The  first  Court  decrted  to  plaintifC  the  rent 
of  the  land,  but  declared  defendant  entitled  to  retain  poaseision.  The 
lower  Appellate  Gonrt^  howsTer^  decreed  possession  to  the  plaintiff. 

The  defendant  appealed  specially,,  on  the  groond  (itUer  aUa)  that 
the  plaintifTs  suit  watf  wrongly  preferred  in  the  CiyiLConrt,  whereas  it 
rftonld  have  been  preferred  ta  the  Collector,  nnder  clanse  5  of  section.  23 
•ad  section  25,  Act  X  of  1859.  The  Division  Bench  (BoBSBTa 
and  E.  Jacksov,  J  J.)  were  for  confirming  the  judgment  of  the  lower 
Court,  bat  thought  that  the  question  ioyolved  in  the  ground  of  appeal! 
•honld  be-  laid  before  a  Fun  Bench  for  an  aathoriitatiTe  deeisioo. 

The  opinion  of  the  Full  Beach  was  delivered  by 

PiAOocc,  C.  J.— In  thia  ease-  the  landlord  sued  in  the  regular  Civit 
Coart  to  eject  a  tenant,  after  tl^e  expiration  of  an  ijaia.  Tho  defendant 
•et  ttp  that  the  suit  could  not  be  brought  in  the  Civil  Court,  but  that  the 
easefenwithtt  section  25,  ActX  of  1659,  and  ought  to  have  been  brought 
belore  tiie  Obllector»  It  is  not  now  suggested  by  the  tenant,  or  by  his 
vakeel,  that  the  case  comes  within  section  22  of  that  Act  But  it  is 
put  simply  as  one  falling  under  section  25,  and  it  is  ooutended  that  if  a 
landlord  wishes  to  eject  a  tenant  upon  the  ground  that,  his  lease  has 

expired,  he  must  apply  to  the  Collector  for  assistanoe,  nnder  section  25, 
and  cannot  sue  u  a  Civil  Oburt» 

A  Full  Bench  of  this  Cburt  has  already  d^Btennmed  in  PhiUiip  v.  Shdb^ 
n(tfh  Motiro  (1),  that  an  applfcatton  to  the  Collector  under  section  25  is 
oot  a  suit,  and  that  the  order  of  fihe  Cblleotor  in  such  a  case  is  aot  one 

•  Special  Appeal,  Bb^28l8of  186^  frenii  a  decision  of  the  Ptinoipal  Sadder 
Ameen  of  Daooa,  dated  the  16ch  Jane  1862,  modifying  a  decision  of  the  Moonrifff 
or  ffaat  distHot 

{IJ  Ante,  p.  21.. 
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1863       Irom    whldi  an  appi^hi^tft  ttie  Civil  Otmrt ;  bot  tliat  iW  h^plffoiidii 

TT      7mT"  •  ^^^  mimmkrf'Wkpplit&tion  to  tbo  Colltectrtr  to  giro  «A«inaticd  tmdei^ 

HVN  Roy     oircumBtances  under  which,  according  to   the  old  law,  the  landlord  might 

GAouMliu   ^*^®  ejected  the  tenant  without    reaort  to   the    Oourte   of   Judioature. 

-    There  waa  nothing  in  the  old  law  to  prevent  a  landlord  from    goipg  to 

the  CML  Court  for  i^feM/  ini/tead  of  t&kitrg  the  law  ihtd  his  *  owna  hands. 

In  like  mannerk  it   ia    clear  that  aection  25^  Act  X  qf  J859,  does  not 

p^olnde  the  aemiodar  or  other  person  from  a^aerting  his  xigbta  in  tbe 

reguW  Civil  Coorta,   inatead  of  i^lnng  *«  thb.  CaHecior  lor  a^ateods. 

Section  23,  Apt  Z  of  1859,  takes  away  the  right  of  aoing  in  aqy  other 

Court  than  that  of  the  (3olleotor,  for  causes  of  action  made  cogoiEable 

by  the.  Collector;  but  .section  25  contama   no  ancb  prbviaion.    tf  it  had 

been  intended  to  take  away  the  right  of  aning  iti  the  XTItiI  tyourta^fha 

proviaions  of  a^iion  25  might    have  b^en  ifioo'rpOiated  With  a^6tfbh  H^. 

The  other  poitita  have  been  determioed  by  the  CdQtt  whioh  hak  referred 
only  this  point  for  the  opinion  of  the  Fall  Bench  ;  and  Ihia  point  having 
been  deiermined  against  tie  appellant,  this  appeal  ia  dismissed  witb  coats 
and  ioieres^  at  1 2  per  ceni. 


1868 
^ug.  25. 


Befor$  BW  Bmm  FeOctKhKL.  nhirfJuUUe,Mi.  ImHceL.  S.Jat^sbki  Hr- 
JuiUce  ShumhoofMUhPundUpMr,  Judice  L6vinge,and  Mr.  Ju»tic6  E,  Jaekiim. 

BABOO  LACHMIPAT  SING  (Plaixtifv)  v.  MAHOMED  MOONBER 

(DfttSNi^ajiT).* 

iSMl,  Suit  far  Ar^eciradf^-Paitinj  6/Aet^LimikUiof^Ad  X  o}  1^9.  ' 

The  period  of  limitatioa^  within  whidi  a  sait  might  he  hroogbt  tent  rant  daa  f,t , 
the  time  of  ttie  paasing  of  Act  X  of  1^9,  must  be  reckoned  from  29th  April  1859 
(Uie  dat^  of  the  pMing  of  die  ktk),  and  tiet  from  lat  Auguaa  imt  (fths  diite'^D 
wtjiclL  ifte  Aet  cadw  iibto  ofaxatiOD) 


>.  • 


In  thia  oa^e  the  fbk9wing  order  of  reference  to  the  Pall  Bench,  dated 
4t}i  Attguat  1863,  was  made  by^  L.  S.  ^AQKsop  ,^d  B.  Jacksom,  JJ.  ;— 

In  this  case  the  qoestion  is  raised  froip  what.4ato.  t^e  period  of  thf^e 
y«araa1l0WMfo^bfiagi^g  wU^  aection  32,  Act  X  of  1859,  ia  lo^pom. 
mfiQoe  \  ia  other  worda,  whetjier  the  words  "  pasaing  of  the  Acf'indic^U 
the  time  when  ihe  Aet  beeame  law  ^ying  received  the  aswut  of  the 
Governor-General,  being  the  29th  April,  or  the  timej  from  which  (by  aec- 

tibb  1^  it  ^vas  to  toittnmaeie  imd  have  %«e«<,i^4i^:,  the  IA  Adgayt  1859. 

*  .*■"'' 

Speoiol  Appeal,  No.  151  of  1868,  from  a  deciaion  of  the  Addifiotaia  liB(||t^«t 
Daoca  dated  the  lat  February  1862,  reveraing  a  decree  of  the  Principal  Sadder 
Ameen  of  that  diatrict,  dated  the  13th  Jnly  1861. 
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We  understand  tbikt  conflicting   decisionB  have  been   pissed  bj   ihia         1863 
0<mH  oil  ihife  pcAnii  KonitAJr  tml  Kiui^,  JJ.,  h«vinK  liaM'lbiit  »He  lit  r         7      ^ 
Aoi««ife  Wm  the  trke  d*te,   wbfl<t  tbe   Chief  JxiAitio  mad  ..Ut€  ^wMo   mipatSiko* 
Pnndity    m  Peary   Mohun  Dosa  v.  l&acarihur  (1),  hell    otherwise.    The     ^'\ 
)aie   8a^d^r    Cesrt,  in  tami(mt  r.  ^ajhUKm    mUm^-  ii),    \i^';^  as     ^^^^^ 
KoEMAN  and  Kbmp,  JJ.,  b»Ve'heId.    We  oorsGlyea  are  not  quite  agreed* 
upon  the  matter,  and  aa  we  are  informed  that  many  other  cases  tarn 
isp^  ifHi  pdttitj  we  are  ot  opinioti  tbat  tke  question  irbbuld  be  referred 

to  a  Full  Bench. 

•  .  ■        •  .  >  '[       ' 

Thiafo3l6iviag  lu^e  was  Annexed  to  the  abov*  Dnieriby  In  &iJhtimM&iJ:t 

My  own  opinion    ia  eertainly  that  the  S9th  A^rit  was  tbe  (Say  ot  ^tKe 
**  paaaing  of  the  Act.** 

The-o|^imkMi«fthe  FnUBetatibwaft^Ii)rtiMr.by  .         .  »  :r<  i  w  -  :    .  « 

•    *  .1      '  ..    1.1/    'A. 

PXACoci;  C.J.-*The  question  which  has  bpen  re ''erred  fo^  our  ^ppiji^ion 
it  wbetber  the  peri6d  of  limitation  wittiin  wbich  »n  action  ip^at 
bebroaght  for  ren^  due  at  tiie  time  o{  the  passTn^  ot  Ace  X  of  18^9,  is 
to  be  reckoned  from  the  29th  of  April  1859,  the  dbt^  of  ttie  pascing  of 
l«l^  Aq^  or  fmn  tto  lit  A;ifeffait  1B59,  tto  ^4l»  oit  WM^  fltW  A^t  wai 
declared  to  coitmie&^o  atid  hate  klett.  The  Vdrds  elf  ve^kt^S^a^ 
tlKit  "^  fdr  BTtb^l^  df  rent  dte  «t  fNi  paMiAg  <>f  U^  Abt;  stiii  shktl  be 
bi^gbt  within  threi  yMii%  after  i^  p4«slhg '  cH  tii'm  •  Act  t'^  ^ciid  ndebiHg 
eah ba  clearer*  ao  fak^aj^  thi  ^^cN^dtf  go,  than*tliati  lAedat^^itt^  pteMilfg 
of  the  Aetia  ni0«iit,.aild  AstfttBe  idlata  lat  whiofa  it  wtk  to  eofhe  )n%6  o^- 
atioB.  In  sedtian  1*  the  Legtslatore  vutB  ihe  wovdr  **  befo*  e  the'dafl^  b! 
thit  Aot  netting  lata  fofoe,^  Whieh  ahoWa  that  ih^  dl^ariy  lyhdH^ftoUd'icAd 
had  before  thdm  ihe  diffetoenoe  between  tHe^date  of  6he  paiHiliiiiS'of  Vhe  Afct 
and  the  date  of  its  coming  into  force.  We  p:tuat  auppoae^^lthei'^Cgare^'that 
the  Legiatature  meant  what  the^  said,  and  we  oonse^aeut)^  .l>old  tb^^  fi^e 
period  from  which  limitation  is  to   reckon  is  fhe,29tb   April . l!8^«  t^e 

date  on  whiph  the  Act  reoeived  the  assent  of  the  Qovernor-Gei^ieraU .    . 
.   (I)  M«r.  Eep.,  fS^  .    ,    (2)  ^.  D.  A,,  Isdl,.!;  „^, .   ,    ;  ,    ., 

•  •  f  4 

»  •  '  '  ' 


FIFIiI.  BINOa  BFLUOfl. 


Be/om  BitBamn  Pemock,  Kt^  Oki^JmHco.  Mr.  Jfnike  L.  B.'Juktmp  Mr. 

J^6.        B40HU  RA.M  BISWAS  (  P&aiktiff)  v.  BAM  CHANDRA  BQBAY  ; 

— —  — »  (Dbfikiumt}* 


fTiMott  Cbttta  0<mr<<,  Ifafutanl,  J  wrwiiicKoit— Tt<{0r  QuuHtmi  t^^JLU  XLII 

0/1860,0.311). 

FlaintifiT  toed  defendant  in  the  Small  Ganae  Goart  fordamagen  for  haying  ont 
^w»  attd  temoved  tnea  frao  plainAilf t  land.  Defeadant  pleaded  lluit  be*  waa 
entitled  n&der  hie  patta.  H«2d,  the  Court  had  jariadiotion  to  try  the  i^Qeation  of 
tlie  gpnnfaeneii  ef  the  patta. 

Thb  foUowing  WM  a  referenoe  from  Hr.  N»  H.  '1  bonsoo.  Judge  of 
Ibe  Prinoipal  Obort  of  Small  Oanaee,  at  Eiahbaghor,  madev  aaotioii  IS 
Act  XLU  •!  1860,  dated  the  24th  April  1868  :^ 

**  Plaintiff  euea  dafcadant  for  rupees  32.  beiag  the  ettimafied  Talaa 
o!  four  maugM  treea,  irhioh  iba  defeudaot  ant  down  and  remaved  from 
tba  plaintifTa  Und* 

**  At  the  bearing  of  the  ntse,  the  defendani  Bam  Chandra  pleadtd  that 
ibe  knd  eo  which  the  trees  grow  £ad  been  held  for  many  )ear8  bj  his 
father*  wider  a  manrasi  patta  given  by  plaintiff's  aneeator ;  thai  snhae- 
^nently  the  lands  haTiag  been  reaumed^  fae^  Bam  Chandra,  badobtaaned 
a  new  maosasi  patta  at  an  inoresaed  rent  f mm  the  plaintiff »  and  that 
the  trees  haWng  been  planted  by  hts  father,  he.  Bam  Chandra,  was 
entitled  nader  his  patta  to  out  them  down.  Oo  the  part  of  the  pisui* 
tiff  it  was  adnntted  that  if  the  patta  filed  by  Bam  Chandra  were  a 
genuine  patta^  it  would  give  him  the  right  to  cut  down  the  trees. 

''  The  defendant  thereupon  pleeda  that  the  question  as  to  the  genuineness 
el  the  patta  thua  raised,  is  e  question  which  it  is  not  eompetent  for  this 
Oonrt  to  consider.  If  the  suit  were  brought  directfy  to  Sf t  aside  the 
defendant's  patta,  it  wonM  not  be  cognizable  in  a  Small  Cause  Conrt. 
Bnt  the  eases  teems  to  me  to  be  different,  when  the  question  incidentally 
rises  in  a  suit  which  was  properly  initituted  in  snob  a  Cburt,  and  when 
the  claim  which  it  is  the  immediate  object  of  the  action  to  enforce  cannot 
be  decided  until  the  inoidental  question  be  disposed  6L 

**  By  section  S  of  Act  XLII  of  1860  (the  Mofnssil  SmaB  Cfe^use  C«  urt 
Aet),  it  is  prorided  *  that  the  suits  cognisable  by  Courts  of  SmaB  Causes 
'  shell  he  the  following^  namely,  claims  for  money  due  whether  on  bond 

•  Reference  from  Small  Canee  Goort  at  Kiahnaghnr,  under  seetion  13,  Act  XLII 
of  1860,  dated  the  24th  April  1862. 

U)  This  Act  has  heea  repeaUd  by  Hct  XI  of  1865,  8.2.    See  8.6  of  that  A«t. 
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^  or  otter  (Kmlrfttft,  or  for  reii(»  or  personal  prc>per<»7i  or  fer  Ihe  T«loe  oC       166S 
^MK^  pioporlf,orl0r-dMnBgeii»wk«ii  the  debt,  daiiiftge,ord«iiiaad  does 
*iiokeaEeeediQt«lvfrtbeeaaiDflM)0rapee8.'     By  eoctioo   1  of  the   saine     Biswas 
Aefc  it  is  provided 'tl»t  no  Jsdge   of   may  Ooart  und»   tbis  Act  oball^  ^^* 
*  ezoQoioe  aay  ciYil  juri^diofcioK  e^oepl  under  the  proviaiona    of   this    Act.'      Bobat* 


"  The  point  vpoa  vrhieh  the  opinion  of  the  High  Court  ie  solioited  is, 
wbetlieryiKconsideringihegeeiuioeneBsoftbepatta  filed  by  the  defend 
nut  Bam  Cbandia,  this  Coart   would  exeroise  a  joriadictioa  within  tLe 

pvevieione  of  the  Aot  wbicb  it  ia  oooatitnted. 
Tbeopintciioftbe]MlBenoh  waadeli^^ered  by 

P«A0O0K,aJ,— WetbinkitcWria  thia^caae  tbtit  the  Judge  of  the 
8nu^ttORDae  Coart  had  jufiedictieo  to  try  thia  question.  Altbongh  the 
qneatiott  of  titlo  luder  the  manraai  patta  arose  inoideotally,  the  Judge  ha* 
power  to  tiy  the  queatioD  aa  to  the  amounA  of  damagea.  Hi^  jodgmend 
will  not  heeonoksire,  except  h)  liar  aa  regards  the  right  to  the  damaget 
claimed  in  the  anit.  By  the  £ngli^h  Coontiy  Covit  Act  express 
proTiaionia    made  that  Good  try    Courts  sball  not  try  a  csae  in   whioh 

the  title  to  the  freehold  oofnea  into  question,  unleaa  by  agreeaeientoftbo 
parties.  Bat  there  ia  no  snob  provision  ia  the  Indita  Aok  We  think* 
therefore,  that  the  Small  Cause  Coarts  bsTO  jurisdiction  to  try  queationa 
of  iitle  which  incidentally  arise  in  suits  congnizable  by  them. 

Before  Sir  Barties  Peaeoch,  Kt,  Ohirf^uHice,  Mr*  JhsKcs  J#.  S.  Jntk^^n  Mr 

Juitiee  ShtMnboonaih  PundU^  2&.  JiteUoe  Lmnge^  and  Ifr.  J%Mct  £  JQck9<m 

» 

FAKIR TAWOT  ajtb  othuls  <Pi.aimtot6)  v.  SHEIKH  EMAMBAK8H        ^3^ 

<Dsfeih>avt).*  S«pca8. 

Fre-empiion  as  between  Mindue-^Mchomedcm  tarn.  **  «■ 


A  right  or  custom  of  pre-emption  in  recognized  as  proTaihng  among  Hindus  hi 
Behar  and  some  other  provinces  of  WeiAern  India.  In  distriets  where  its  exis» 
tenoe  has  not  been  jadiOially  noticed,  the  eastern  will  be  m%tter  to  be  proved  1 
sooh  onstpmi  when  it  exists^  mnstbe  presumed  to  be  founded  on  and  cooextsnaive 
with  the  Mabomedan  law  upon  that  eubject,  unless  the  coiitxary  be  shown.  The 
Court  may,  as  between  Hivdns,  ndminieter  a  modification  of.  that  law  aa  te  the 
ctrcnmatacees  nadex  whic^  the  right  nu^  be  claimed,  where  it  is  shown  that  the 
custom  in  that  respect  does  not  go  the  whole  letigth  of  the  Mahomedaa  law 
of  pre-emption;  but  the  assertion  of  the  Hufht  by  snit  must  always  be 
preceded  l^  an  observance  of  the  prdiminary  forms  prescribed  in  Mabomedan  law. 

Is  ihiaoSae  tbe  plaintj£»  a  Hinda»  sued  the  vendor,  al  o  a  Hindut  £0 
nght  of  pre-emption,  and  claimed  it  as  a  sharer  in  a  vilhige,  and  as  haviog 

*  Special  Appeal,  No.  IIIC  of  1861,  from  a  decision  of  tbe  Principal  Sndder 
Ameen  of  Bhaiigulpore,  dated  the  2nd  April  1861,  rs versing  a  decree  of  tbe 
Bioonsifl  of  Uaierpore,  dated  the  27th  August  I860. 


I,,      •     ift ^oonfovduty  irkh  <ih«  abo? e  lair,  im   raiewd   t «  iliha  **  if»fli%iiM*''  temod' 
SHcrES     J  <i(%{,e  rigdt,  kutfanmoli  «g  m  the  SKMneat  whan  he  iieftrd  of  the   propertir 
^«  bem^fof  Bal«,  h^didnot  make  the  demuid,  tmt  weatioto  an  inner  voeniy 

anti  btunii^i  oirt  tbell(^e  the  parohase-aonej.  The  Umn  Ap(Mt/ii^  Obori 
AH'ehi^^(ina,tiiMiaeed«he  plaintiiFa  awt.  Tbepkintiff  appeiM  to 
^e  H?fifh  CofUfTt/imcfAg  th^  the  immediate  detaaBd  'ebaftemplated  hy 
M«ibomedan  Ihw  {vide  MacnaghUm'a  Fvinoif  lai  and  JiSfeadent^  p*  ttQ 
is  one  made  with  reasonable  promptitade ;  and  that,  in  the  preaeat  caae 
mil  promptitude  was  m  fa(it  eatfoiMd.  The  pteaderf «F4llei  appallafit  ^iled 
the  ,decree  of  the  20th  March  1857,  in  HaJdmoodeen  Bhooya  y. 
^iuhtrooi'^^nhhooya  (l),  to  i>how  tbatthia  Odnri  held  that  •  a  -  day^»  dekj 
fjlre^i^^^AiQ  T^iMf^ihad,  oP  oalttafr  aritoaaiea  to..«tleiit  «ha.:dai» 
idfaWi'WJii'^^etticfd  to  oome  witfaia  the  termaiof  thi^  MahmmdaP law* 
'  ^blrbMee  Ws  ar^Caad  hefofe  a  D«viaioa  Bamih  <<ieBaUfci»fl  ^  BiTMT 
lLiM*'Cl:kfi«iL;  JJ.,  andth^latlieflMniedJadge  beiag   o£   opkdoo  that 

iiotwii^8\iiuidiDtt<'n'e^^«r  ^^^^^i*^^'^^^  ^^^  ^^   oootnrf 

tee^abftmWaiiliw  of  prc-emptian  did  ^ot  apply  to  tUa   oaf  a,  and  tb^ 

fcrinti^4M»d«diAidffe  entertaiiMAg  doi|bta  do  ti##a)ij^»^  qiWitiqa   wipe 

M'^A^d^i^'iiFal^iieaoh  withtibeloUo^pog  reipi^fJca  mw  }h^   poM:— 


."*«.' 


BA.TLET,  J.— My  ootleagne  is  ot  opinion   that  Mahomedan  law  wHt  not 
||lpl)t.«i«lkdaah;<h«l»aId4l)h^^t^«EM)duh^^  I3i9m)d    bf   M^bp. 

fbdtiahW.^hbtoatieriiol^^eing  Pi¥»  «rf  w*ito?*«i  «»«c«wiPJ^  l^*?f^•n<*  ^^^ 
iHi^A  Hoppnsideri  tbe  law  which  is  applicable  ia  that  to  be  foand  in  the 
U^^iioMiSi&iiiMt^  iritli  eqMtf  4nd  «aod  oaoaoieDMr,-.*!!^.  the 
Mofussillaif  ix^theicasepf  fknonitnArf  oontract  of  sale.  Now  tbe  deoi- 
aiouof  this'Ciourl^  in  M&aa  LaJt  r.  Bodtcm  Singh  (?),  2o<«»  Boy  ▼• 
nopmum.  Roy  (3),  DuUoo  Koonwar  ▼.  Bundhflo  Koonwar  (i),  Shah 
,diaaJb«»vi>iiS4a.v,^i4bfe^r»am  Singh{h)t  and  aubseqaeat  decisions,  do  olearlj 
hid«tI)^trlihil'fiioda|Oiainiinga  right  of  pre«eaip4ion,  doM  to  undar  a 
Ajyvtemp^fgixM^txug  iuMahomedaoIaK,  and  thi^  Gonrt  hasheld  that  the 
^i><riaionao£thali  law  apply  to  Hiodqa  in  auol^  o^es.  I  ,have  doabts 
^bnt|)^;rmy  cpUef^gue's  new  IS  not  oorrect»  and  I  will,  therefore,  odd* 
eeot^  arelereooe  to  a  Fall  Benob. 

« »'«i   i;*^     'iHi  ii        ...  .,  .        1  , 

Campbbll.  J.— The  lower   Court    has    proceeded  on   the   assumption 
iW'iiha'badbis'to  be  goromei  hy  the  ctriotaat.^raM  oi  'the:  Haho- 


:«/ 
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(i;  S.  D.  A.,  1857,  464.  (4)  S.  D.  A.,  1865,'  12 

'  (i) t  hA]  Be(^;  tie.  (6)  0.  D.  A.,  i367i  m- 
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nedan     law     of  pre<«mptioii»   the    correctness    of  which   osstimption        1863 
I  see   the  greatest  reason   to  doabt.    Begulation  VII  of  1832   having  YimE  Rawot 
expreeslj   repealed  all  enactments  which  made  the  law  of  the  defendants  v, 

to  govern  civil  suits,  con6ned  the  Hindu  and  Mahomedan  laws  to  snits  ^^f  axbaksh 
between  persons  of  those  religions  respectively  on  the  following  special 
subjects  onlj,  viz.,  ^*  succession,  inheritance,  marriage,  caste,  and  religi« 
ons  osage  ;"  and  expressly  declared  that  in  all  other  suits,  especially 
those  in  which  the  parties  may  be  of  different  persuasions,  *'  the  deci- 
sion shall  be  governed  by  the  principles  of  justice,  equity,  and  good 
conscience."  There  can  be  no  question  of  applying;  the  class  law  of  the 
defendant,andboth  the  seller  and  the  party  claiming  the  rights  of  pre- 
emption being  Hindus,  sharers  in  the  same  village,  the  question  is  whether 
the  Mahomedan  law  of  pre-emption  is  applicable  to  Hindu  village  pro^ 
perty,  Itdoes  not  appear  to  be  supposed  that  in  any  view  the  Mahon 
medan  law  would  be  directly  applicable,  bat  it  seems  to  have  been 
asmmed  in  a  long  cousre  of  decisions  of  the  late  Sudder  Court  (by  which 
the  practice  of  the  lower  Court  has  been  guided)  that  when  the  cus- 
torn  of  pre-emption  prevails  among  Hindus,  it  is  a  custom  borrowed  from 
the  Mahomedans  not  only  in  its  general  principles,  but  in  all  its  minii- 
test  and  xnost technical  details,  to  such    an   extent  that   the   Mahomedan 

law  has  been  taken  to  be  **the  custom  of  the  country.'*  Hindu  village 
cases  are  decided  by  a  reference  to  the  Futwas  of  Mahomedan  law 
officers.  A  right  of  pre-emption  certainly  existing  among  the  Hindu 
village  communities  of  Behar,  it  seems  to  have  been  established  by  the 
decisions  that  the  Mahomedan  law  of  pre-emption,  in  its  strictest  form^ 
!•  applicable  to  all  classes  and  all  real  property  in  Behar.  This 
is  a  singular  anomaly,  quite  contrary  to  our  law  aud  practice  in 
regard  to  every  other  cl  iss  of  suits,  and  quite  contrary  to  my  own  expe- 
ri'nceof  the  customs  and  practice  of  the  Hindustani  race  in  parts  of 
the  country  where  the  race,  institutions,  manners,  and  history  are  very 
similar  to  Ithose  of  Behar  which  th-y  adjoin.  I  have  tberefore,  gone 
carefully  into  the  authorities  by  which  this  supposed  custom  of  the 
Behar  and  other  districts  has  been  established. 

1  should  have  been  very  slow  to  put  my  own  opinions  and  inquiries 
against  those  of  the  JuTges  of  the  Sudder  Court,  but  in  looking  into 
the  matter  I  find  tins  very  impor  ant  circumstance  which  I  think  may 
well  'jastify  a  doubt,— »i».,  that  during  nearly  eighty  years  of  our  rule 
of  the  teritories  in  which  the  question  now  arises,  from  1765  to  the 
year  1843,  this  custom  of  Mahomedan  law  as  [applied  to  Hindus  was 
never  ^suggested  or  thought  of;  but,  on  the  contrary,  a  long  scries  of 

10 
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1863        decisions  by  many  eminent  Judges  proceeds  on  a  totaVy  opposite  assnmp. 

tion.    Now,  inasmnch  as  an  ancient  native  custom  is  not  likely  to  be 

^^^'V^^''''^  found  clear  and  tangible  on  our  first  assumption  o!  rule,  the  decisions 

Shsike       of  the  early  Judges  of    eminent  fame  must  have  much  weight,  and  we 

iSMAMBAKsn    ^^  ^^^^  ^^^   .^^  ^^^  grounds  on  which  later  Judges  have  esUblishea 

•a  custom  ignored  by  them.    To  see  the  former  practice  it  is  only  neces- 
sary  to  refer  to  Morley's  Digest,  where  we  find  that,  in  all  the  decisions 
up  to  1843,  pre-«mption  among  Hindus  was  recognized  on  the  grounds 
•of  "^local  usage  and  reason," and  as  sostiunedby  "Vyavastha;*  "special 
•covenant,''  "the  lands  of  the  plainliff  being  aituated  in  the  Paiee  or 
portion   of  the  village,;  ^'partnership,"  ,'oommon  tenancy,"  **thoughtB, 
feelings,  and  peculiar  usages  and  institutions  of  the  natives."  but  never 
on  the  grounds  of  the  Mahomedan  law,  till  the  decision  of  July  1843,  to 
wTiich  I  shall  presently  lefer.    It  had  long  been  a  question  ^whether, 
nuder  the  Hindu  law   of   Western  India,   the  right    of    pre-emption 
mighfbe  claimed;"  and  that  question  was  eolved  by  a  reference  to  cus- 
tom tmd  usage.    The  discrepancy  between   the  want  d!  express  provi- 
sions in  the  Shastras  and  the  existing  usage  of  Hindu  pre^empdon  had 
led  to  doubts  expressed  by   Hacnaffhten   in  his  note  to  the  first  ease 
reported.     Bamnaun     Sing     v.     Chv/nder     Narain     Bai     (1) ;    but 
Maonaghf^en   himself,  has,  in  the   preliminary   remarks  (pa^e   16)'  to 
his   Principles  of  fflahomedan  Taw,  very  clearly  shown  that  a*  any 
rate,  the  Mahomedan   law  oould    not  be  applied  to  Hindus.     And 
here  I  may  remark,    further,    tliat  all    donbts    regarding    the  exist- 
ence of  -a  special   nght  of  pre-empti'm  among   sharers  of  the  saige 
villSge  "has   been,  I  think  quite  cleared  up  by  the  settlement  operations 
throughout  the  Nortb-Westem  Provinces,  where  the  "Wajitodarg,"  or 
administra^icm  paper,  records  the  rights   end  customs  of  each  village,  and 
almost  invariably  contains   a  record  of  this  right  of  pre-emption,    which 
is  acted  on  every  day;  and  is  thoroughly  established;  and  of  this  I  am 
sure,  that  those  records  do  not  show  that  the  Mahomedanlaw  of  pre-emp- 
tion  existed  among  Hindus.    I  believe  that  the  villagers  never  dreamt 
•of  its  application,  and  the  Mahomedan  law  of  pre*emption  is  much  wider 
:and  more.inconvement. 

So  then  stood  matters  till'— 25*h  July  1843--^ere  was  passed  the 
•decision  in  Mewa  Lai  v.  SooUan  Qmgh  (2),  which  gave  rise  to 
all  the  subseqaeict  difficulties,  and  by  which  it  seems  to  me  that  three 
Judges  sitting  at  Oallcutta  took  upon  themselves,  by  a  mere  dictum,  to 
throw  over  all  the  real  property  in  the  country,  the  moat  complicated 

(1)  1  Sel.  Bep„  1.  <2)  7  Scl.  Bep„  1 29. 
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•ml  inconveniont    chapter    of   that    very  Mahomodan    law    which  (as         1868 

applicable  to  the  general  population   oC  Hindas   and  others)  had  been  ^akir  Kawot 

lor     generations   past  repudiated    both   by  the    Legislature  and  triba-  *'* 

.,,  .        .  ,  Shsikh 

Dais.    It    is    scarcely  possible   to  imagine  ,  a    more    tremendous   exer-  Emaubaksb* 

ctse  of  power  or  one  more  wide  spreading  in  its  effects'.    I  turn  then  to- 

that  decision.    Was  it  arrived   at,   after  a  careful  ooBBideration  of  th& 

facta  ehowing    the  alleged  custom  of  Mafaomedan  law?    By  no  means.. 

The  decision  was  passed  on  special  appeal,  the  facts  not  enteriag  into  it 

at  all,  for  they  had  been  found  by  the  lower  Courts  the  other  way.    It 

is  very  brief,  and  there   is  nothing  to  show  that  it  was  moT&  carefully 

considered  than  short  orders  on  special  appeal  usnally  are,  or  that  tho 

Judges  at   all  realieed    the  great^chauge    of  the   law   which  they  wer& 

effecting.    The  parties  seem  to  have  been  sharers  in  the  same  village,  and 

both  the  lower  Courts  had  foand  the  claim  to  pre-emption  to  be  established 

by  costom,  and  decreed  the  claim»    In  special   appeal,  the  Judges  (Mr.. 

B^TT&AT,  Mr.  Tucker,  and  Sir  R.  BahlowX  without  going  into  particu-  • 

lars;  or  giving  any  reasons  for  their  opinion,  ruled;  as  matDer  of  law,  tha^i 

pre-emption  among  Hindus  **  has  its  origin  in  the    Mahomed an>  law,  the 

"  roles  and  restrictions  of  which  are-  considered,  even  by  the  Hindus 
'^  themselves,^  as  applicable  to  the  practice  as  existing  among  them."  They 
went  on  to  say  that,  in  the  case  before  them, ''  the  preliminary  requisites-^ 
of  Mahomedan  law,,  the  *'  declaration  of  intentions,*^  "  affirmations  by 
witnesses,"  &o.t  iso,,  '*  were  not  attended  to  by  the  claimants,,  and  the 
plaint  most  be  dismisBed  in  totoJ" 


*0n  this  doctrine,  then  for  the  first  time  put  forth,  has-been  gimuided' 
the  practioe  of  the  last  twenty  years,  Qnder  which  has  grown  np  the 
idea  received  in  these  Courts  that,  in  whatever  district  there  is  any 
right  of  preemption  arooag  Hindus  it  must  be  pre-emption  under  Maho- 
medan law ;  and  that  in  those  districts  the  Mahomedan  law  of  pre- 
emption IB  in  full  force  aiecting  all  classes  and  all  property.  I  oannot  find 
that  there  has  been  any  sobssquent  attempt  to  haire  the  existence  of  such 
a  custom  proved  (and  all  the  information  I  oan  obtain  leads  me  to  believe 
that  the  people  whom  it  now  most  affecta  never  thought-  of  the  Maho^ 
medan  law).  The  whole  of  the  subsequent  decisions  are  to  be  traced 
mediately  or  immediately  te  this  precedent,  of  251fh  July  1843.  There  are 
several  subsequent  cases  in  wbaoh  the  onstom  of  pre-emption-  being 
undoubted,  certain  principfes  were  applied  which,  though  finding  place  in 
theMahomedanlaw,  may  be  equally  derived  from  equity  and  common 
■ense ;  and  in   such   cases    no  contention   or   question    regarding    the 

applicability  of  Mahomedan  law  having  arisen,   Judgjss   very   much   to 
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1863         be  roBpected  allowed  the  doctrine   of   the   appHcabiHty   of   that  law    to 
pase  without  challenge.    Thus  it  happened   that   the   dictam  came  to 


v.  pass  correot,  without  any  very  critical  examination,    till  it  attained   the 

8HB1CB  place  of  a  settled  principle,  and  governed  all  the  decisions  of  the  Courts  of 
Emixbaksh  ^hree  Profinces.  The  dictum  was  first  applied  to  defeat  a  claim  to  pre- 
emption among  the  sharers  of  a  Tillage  which  may  have  been  joint.  It 
has  subsequently  been  found  to  admit  an  infinite  number  of  claims 
founded  upon  mere  ^^  ▼ioinage,"  and  other  grounds  which  could  probably 
never  have  been  heard  of  under  the  ordinary  custom.  The  door  is 
opened  wide  to  such  claims,  but*  on  the  other  hand,  they  are  to  bo 
judged  by  formal  rnle^  of  procedure  and  evidence  almost  ludicrous  in 
their  technicality  and  strictness.  Consequently,  such  cases  are  now  of 
very  frequent  recurrence  in  our  special  appeal  file,  and  it  would  seem 
to  be  necessary  to  establish,  in  order  to  secui^e  dealings  in  real  property, 
•  a  set  of  professional  conveyancers  who  Lave  studied  the  special  pleading 
of  the  Mahomedan  law  of  pre-emption  under  learned  Kazees  and 
Moulvies,  In  all  else  we  have  thrown  aside  the  Mnhomedan  law,  but  for 
the  tenure  of  real  property,  Messrs.  Battray  and  Tucker  and  Sir  H. 
Barlow  have  re-enacted  it  in  its  worst  form.  The  subject  is  one  of 
extreme  importance. 

'  From  the  wording,  I  think  that  the  decision  of  1843  was  founded 
on  a  misconstruction  of  a  note  of  Macnagh  ten's  appended  to  the  first 
pre-emption   case     reported.     Bamrufun    Singh    v.    Ohunder    Narain 

J2ai(l),  though  that  construction   is  in   opposition    to   Ms   much    moro 
detailed  explanation  of  his  views  at  page  15  of  the   preliminary    remarks 

•n  the  ^*  Principles  and  Precedents    of    Mahomedan    Law,"  to   which    I 
have  already  referred.  Maonaghten  clearly  thought  that  Mahomedan   law 
could  not  apply,  though  custom    might.     He   was   puzzled    by   finding 
clear  traces  of  a   custom   among    Hindu    village   communities,   but  no 
distinct    law     of    pre-emption     in     the    text    of    the    Shastras.    My 
belief   is   that   ther^   is    much     in     the     Hindu  law  of    the   present 
dominant  Hindu  races   of   Upper   India,    which    is    not   to    be    found 
in  the  Brahminical  Shastras.  The  latter    may    either  have   been    wiitten 
in  a  Brahmin  community  before    Rajpoots,  Juts,    &c.,    Sio-,   with    their 
feudal    practices   and  peculiar  customs,    made   their   appearance ;  or 
they  may,  like  the   later    Bomon   and  Mahomedan    laws,   have    been 
drawn  up  in  more  settled  and  civilized  communities,    while   the    warlike 
tribes  retained  the  ancient  laws  of  the   Indo-Germanic   races.     Among 
such  Hindu  laws  of   the   existing   races,    I   believe   the  right   of    pre- 

(1)  1  Bel.  Hep..  1, 
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tenanoj,  to  be  one  of  tbe  best  establisbed,  being  in  fact  an  almost  neces-  Fakir  Rawot 
saTy  incident  of  the  aystem  of  joint  Tillage  oommunities.    I  believe  this      oh^iVk 
limited  and  eqnitable  right  to  be  far  more  anolent  then  the  If  »«homednit  Emambaksa 
law.    But  be  that  aa  it  may,  at  tony  rate  I  am  convinced  that  there  is  no 
eufBeient  antbority  for  holding  either  the  bronler  rights  of  the  Maho- 
medan  law  of  pre«emption  (on  the  gronnd  of  mere  vicinage,  Ac.,)  or 
the  technicalities   of  the   Mahomedan   prooedure   to   be   applicable  to 
Hindus   and  other*,  and  that  the  appliration  of  their  laws  is  directly 
opposed  to  the  whole  t^nor  of  our  legielation,  and  is  a  prodigious  evil. ' 

After  eighty  years'  administratinn,  during  which  t'lat  Iftw  wns  entir«»ly 
Past  ande,  three  Judges  have,  by  their,  perhaps,  little  considered  lines, ' 
thrown  over  all  the  real  property  of  a  civilised  and  settled  country, 
a  law  of  most  vexations  incumbrance,  made  many  oenluries  ago  for  a 
people  of  totally  different  habits  and  nodes  of  life»  being  in  a  totally 
different  ooontry,  under  an  eniiffely  different  form  of  society,  and  beloog- 
iog  to  an  entirely  differedt  (the  tenitic)  braneb  of  the  human  race 
Tbe  Hindu  custom  of  pre-emption,  I  believe,  to  be  an  entirely  different 
law,  arising  out  of  totally  different  institutions  and  forms  of  society 
much  more  limited,  and  attended  by  .totally  different  incidents. 

Before  concluding  I  may  remark  that,  on  one  occasion,  the  Sudder 
Ooart  of  the  North- Western  provinces,  following  the  decision  of  the 
25th  July  1843  (which  they  quoted  in  exienso)^  admitted  the  doctrine 
of  the  applicability  of  ithe  Mahomedan  law— 6ru»e«%  Deen  Fanda 
V.  Bhola  Singh  (1);  bnt  irithin  less  than  a  month,  the  Mahomedan' 
law  being  pressed  to  apply  to  a  case  of  vicinage,  they  threw  it  out— 
Nunkoo  Doohe  v.  Narain  Dots  (2);  and  the  subaeqnent  Select  De- 
ctsions  seem  clear  that  claims  to  pre-emption  must  be  founded  either  on 
"  prescriptive  usage  and  local  customs"  or  on  the  terms  of  the  village 
administration  paper.  I  proposed  that  this  case  should  be  remanded  to  be 
decided,  not  according  to  the  Mahomedan  law,  as  erroneous^  supposed 
by  the  lower  Court,  but  according  to  the  ancient  loo^  custom  and  na^ge 
asjortained  as  a  matter  of  fact,  all  queations  regarding  the  claim>  tencUr 
of  pnxchaae-money,  &c.,  bemg  ^'  governed  .b^  tbe  priaoiples  of  jnstieo, 
equity,  and  good  conscience'*  (Section  9,  Regulation  YII  of  183^); 
but  as  this  direction  would  ^be   contrary  to  many   past  decisions,   my 

< 

colleague  and  I  are  agreed  that  the '  question  should  be  referred  to  a  Full 
Bench. 

(1)  S.  D.  A.,  N.  W.  P.,  1856, 363.       (2)  S.  D.  A.,  N.  W.  F,  1856,  393. 
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1863  The  opioioa  oC  tb»  Fall  Bench  waa  delivered  bf 


^,,  TtkCocZp   0.   J.^The  question   submitted   to    ns   by     tlie-  roferring^ 

Shkirh 
Xmambakss  Jadges  in  this  oatOr  m  whether,  when  a  right  of  pro-«mption  is  claimed 

and  admitted  among  Hindoe  in  Wettera  Ladia,  the  ezereise  of  that  right 

is  te  be  regnUted  by  the  liahomHan  law  of  pro-em^ioo,  or  is  to  be 

regarded  as  an   independent   enetom  based  upon  the  oenstitation  of 

Uindn  BOO  ety  itself,  wholly  irsespectif e  ol  the  Mahomedaa  lair» 

Mr.  Justice  CampbtU  is  of  opinion  th^  all  the  earlier  decisiona,  as 
well  as  adminietrative  ezperieoecw  establish  the  lattor  riew ;  and  tiiat 
the  ruling  of  the  kUe  Sadder  Oonrt,  ia  Mewa  JM  v.  SooUan  Singh  {\), 
dated  the  S5th  Jaly  1843|  and  the  onmeroos  deoitlons  whieh  have 
since  followed  tluit  mling,  were  wrong.  Mr.  Justice  Bajley  intinutes 
a  doabt  «pan  the  point. 

The  question^  we  may  observe^  relating  to  this  right,  iff  two-fold ;  first 
as  to  the  oircnmetanoes  under  whioh  it  amy  be  aUowed ;  second,  ae  to 
.  Uie  BuuuMr  in  wbieh  it  is  to  be  asserted*. 

Mr.  Ja8tM3e  Camplkell  tbinks  that,  on  the  one  hand,  Mahomedan 
law  sanetieoa  the  right  in  eases  where  Hindu  custom  would  not  permit 
the  claim,  such  as  mere  Tieinage ;  and^on  the  other  band,  the  procedare 
enjoined  by  the  Mahomedan  law  is-  abnurdly  technical,  and  aa  such 
oppressive.  The  argument  before  u»  on  tlas  occasion  throwing  but 
little  light  on  the-  subj/ect,  and  the  text  books  of  Hindu  law  being 
wboUy  silent  npcn  k,  we  have  carefully  compared  the  reports  of  decided 
eases,  indndSng  a  few  from  the  North^Western  Proviocea, 

The  Bengal  cases  ^w  i -^Bammdun  Singh  ▼.  Chunder  Narain 
Mmi  (2\  Bern  JSiinAase  Bai  t.  Bung  Chund  Bcmhoojea  (3),  Omed  Bt» 
T.  Nahehed  Bai  (4),  J^a/rtah  Narayan  v.  Battun  Mahian  (4),  Bmjem^ 
dra  Naraycm  Adhihari  >.  Syud  Abdul  Hakim  (5)^  Bcmnath  Singh 
▼»  Bafrooj^  Singh  and  Bada  Kishen  (6),  MoKathd  Nnih  Sewaree  v. 
Bhowmes  Duit  Singh  (7),  Meetun  Lai  v.  Mussdmut  Deo  Murat  (8), 
Mahadea  DuU  v.  Pbovun  BiU  (9),  Mewa  Lai  v.  SooUxm  Singh  (I  , 
Cfooreo  Ohwm  Sircar  and  dhers,  appHeanis  {lOJ,  Bhyroo 
Ghtmder  v.  fltifuwftos  Bctm  (11),  Pnrbhoo  Saee  ▼.  Bhekun 
Sacs  (12)^  0o»)'tMi9  Smtaham  ▼.  Mtmraj   Singh   (13^  Onwao  Singh  v. 

(1)  7  Sel.  Rep.,  129.  (8)  6  Bel.  Rep.,  163. 

(2)  1  8eL  Rep.,  1.     •  (9)  Ibid,  377. 

(3>    SeL  Hep.,  17.  ( 10)  1  fiev.,  27 ;  see  Morlev  's  Digest,  J,53fi. 

(4)  6  SeL  Rep.,  68 ;  note,  71.  (II)  S.  D.  A.,  1847,  22. 

(5)  Ibid,  307.  (12)  8.  D.  A .,  1::48, 359. 

(6)  6  SeL  Rep.,  82.  (13;  Ibid,  533. 

(7)  Ibid,  83. 
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Snhhawat    Ilossein    <1)^     Skeo    Dyal     Roy     v.     Baloo    Skeo    Sahaj         ^^^ 


Shigh   (2),     Lotun   Boy   t.   Doomun     Boy    (3),    DicZZoo    Koonwar   y.  ji^kih  Kawctv 
J3un47iOO    JG^ontonr  (4),    Shah  Moshum     Ale9   v.    Nakenmn  Singh   (5),  v. 

Muhuheer  JPeisaud  v.  Fertiib  Naram  (6),  Seetaram  v.  iTowtiZ  Bmaiibakbh 
jSfa^ao  (7),  JBa5oo  Kustooree  Si'tigh  v.  GWtooZ  PerM<J  (8),  JBod^ 
Fattuh  V.  XaZto  BwrmanHnd  (9)  Xo^e  CJ^ttt  v.  Bishen  Dyed 
Singh  (10),  ZTaZi  Persad  Shigh  v.  Bu9Kh^  JTooMearee  (11). 
They  range  from  1792  to  1862,  iadading  a  case  decided  in  this  Court 
bj  Trevor  and  Morgan,  J  J. 

With  regard  to  the  precedent  of  1843,  Mewa  Lai  v.  SuUan 
Svh^h  (12),  we  do  iiot  find  that  it  decided  anything  more  than  that 
the  right  of  pre-emption,  where  it  is  recognised  among  Hindus 
on  the  ground  of  cttstom,  has  to  be  governed  by  the  rules  and  restric- 
tions of  Makomedan  law,  wheuoe,  the  Court  observed,  the  right  derived 
its  origin.  These  rules  and  restriptions,  we  understand,  to  have 
referenoe  to  tlie  mode  of  aasertiog  th«  right.  The  ruling  was  not 
u  mere  oSitfor  dfetem,  for  the  point  was  directly  in  issue  in  the 
case.  The  suue  view  has  been  Adopted  without  hesitotion,  and  even 
without  question,  in  all  ^e  deeisioiis  since  that  time  i  and  on  referring  to 

the  earliar  eases  m  the  Select  ReportSt  we  think  the  view  taken  in  1843 
1)7  no  means  inconsisteiit  with  those  precedents;  and  we  think  it  fully 
borne  out  foy  the  leading  oases  in  the  North- West  Prorinces.  Shoh 
Mwqbool  Ahum  y.  Ajcodhea  Singh  {12J*  JowahUr  Lai  y.  Ifirsa 
Mi^gvl  Beg  (14).  Nawab  Mustafa  Khun  y*  P-onea  Bkoj  Kooer  €md 
Kttnvmr  Simanchid  Singh  (15^,  and  Xunh^  Do9be  t.  Nofoin 
Bess  (iBf.  • 

We  proceed  to  notice  briefly  the  old  cases  cited  in  If  orley's  I)ig^, 
Volume  I, '  page  5115,  und^r  the  somewhat  misleading  title  ^  Hindu  Law 
of  Preemption."  Virst  iti  order  is  the  oldest  reported  case  BamnUwn 
Bingh  y.  Chnnder  NaraHn  Bai  (17).  lu  that  case  (frem  wh  »t  zillah 
does  not  apipevr)  an  estate  had  been  separated  into  two  distinet  parts 
paying  reYenue  separately  to  Government^  and  thus  being  quite 
independent  estaites*    ThQ  ewner  of  one  part   sold  a  moiety   of  it  to 


(1)  S,  D.  A.,  1848, 894 

(2)  S.  D.A..liB52,859. 
(3>  S,  B.  A.,  1853,  704, 
r4)  S.D.A.,  1855,  12, 
(b)  8.  D.  A.,  1857»  525. 

(6)  a  D.  A .,  1858,  427, 

(7)  Ibid,  77L 

(8)  Iiid,1754. 

(9)  S.  D.  A..  1859.  714. 


(10)  S.  D.  A-,  1859,  746. 

(11)  1  Hay,  32. 

(12)  7  Sel.  Rep.,  129. 

(18)  S.  D,  A.,  N.  W.  R,  1849, 137. 

(14)  Ibid,  1850,  21. 

(15)  Ibid,  1852, 227. 

(16)  Ibid,  1856  393. 

(17)  1  Sel.  Bop.,  1. 
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_  a  Bti^gor,  and  tbo   owner   of  the   other  part  claimed  a  rti^ht  of  pre- 

FakieRawot  emption,  all  the  parties  being  Hindus.    The  Court  held,  with  the  inaj'>' 

_  ^'  rity  of  the  puudits,  that  the  plaintiff  had  no  saoh  right.    The  Mahome- 

Shxikh  »  «» 

Emamuajmu  ^Q  ^^  ^^^  ^^  B^™  ^  ^^^®  ^'^^  appeale  1  to  on  either  side,  and  it 
seems  very  doabtfull  whether  e?en'Mabomedan  Law  would  have  counte- 
nanced snch  a  claim.  The  next.  Bam  Kunhaee  Bat  ▼.  Bung 
Chund  Banhoojea  (I),  is  a  Ben^l  case,  and  it  is  admitted  that  the  right 
of  pre-emptidn  is  not  recognise  under  any  form  in  Bengal  Proper. 
We  now  come  to  the  two  cases  Omed  Bat  v.Nokcked  Bai  (2)  and  Partab 
Narayan  v.  Batiun  Mahtan  (2).  In  the  latter  of  these  two  eases,  which 
was  the  earlier  in  point  of  timt",  it  is  curious  to  find  the  pundits  as^rting 
the  existence  of  a  right  ot  pef*-emption  founded  on  vicinage  under 
Hindu  law,  and  supporting  their  opinion  by  the  only  tfxt  that 
has  ever  been  sdduci'd  from  any  Hindu  authority  on  the  subject 
—and  that  a  work  of  mythological  rather  than  of  a  legal  character. 
In  that  ca«e,  it  seemed  thst  'i  both  part,ee  though  Hindus,  referred  to 
the  civil  law  of  the  Arabs,  and  the  snit  was  nUimaMy  dismissed  on 
the  ground  of  plaintiffs'  failnre  to  assert  his  right  anffieient  time."  The 
plaintiff,  it  appears,  claimed  both  as  a  Sfcc/ss  JduUU  (aeighbonr  by  00m- 
mon  tenancy  or  partner)  and  alio  by  right  of  ordinary  vicinage.  The 
vicinage  was  admitted,  and  the  partnership  denied,  by  defendanti  and  the 
Court  reserved  tiie  question  whether  the  right  by  vicinage  might  or 
Tniirht  not  be  valid  nnder  the  Hindu  law  current  in  Western  Indi^^, 
In  Omed  Bai  v.  Nahched  Bai  (2),  to  which  the  above  case  is 
l^vcn  by  way  of  note,  the  parties  again  seem  to  have  relied  upon  the 
Mahoraedan  law.  plaintiff  alle{(ing  that  he  had  given  notioe  o£  his  claim  to 
the  Kazec ;  and  defendant  pleading  first,  that  plaintiff  had  refused  the 
.bargain  {  seooDdly,omiasiont*»  advance  the  claim  within  tha  period  pre- 
aoribed  by  law.  The  Ooart  remarked  that  **  the  parties  being  Hindus, 
the  dismissal  on:  a  technical  point  of  Mabonedan  law  was  improper.  The 
ri^ivt  of  pre-enption  was  supported  not  only  by  local  usage,  but  by 
tlie  Hin^  law  as  expounded  by  the  pundits."  Now  it  is  dear  enough 
that  if  the  partfies  were  Hindus,  and  the  Ooort  thought  the  right  of 
pire-emptian  sanctioned  by  -  the  Hindu  law,  the  claim  could  not  be 
defeated  upon  a  rule  taken  from  the  Mahomedan  law  upon  the  same 
subject  The  Court,  however,  went  on  to  observe  that,  '*  upon  the  par- 
ticular question  of  laches  on  the  part  of  plaintiffs,'*  it  **  could  find  no  neglect 
in  assert  ng  their  right,  sufficient  to  bar  their  claim,"  so  that,  in  fact,  it 
was  iaimaterial   whether   the   points  were    decided  under   the   llaho- 


(1)  3  SeJ.  iSer.,  17.  (2)  5  Sel  Bep.,  68  j  note  71. 
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nedaa  law   or  not.   In  ftnother    case,   Bajendra    Narayan   Adhihari         18^ 

T.   Syvd  Abdul   Hakim   U)>   everything  tamed    upon   the  coYenants  FAKiaBiiwac 

execnted    between    the  parties,    and    it   was   remarked   that,  nnder       gaw'iKH 

the  circumstances,   the    Mahometan    law    was    irrelevant.   MamniUh   Exahbaxso* 

Smghv.     Bajroop      Singh     (^)     and     Mohahtd     Nath      Tewaree    t. 

Bkotoanee    IkM    Simgh  (3)     are  two  cases  from  Shahabad,    in    which 

it  is  merely  laid  dowu  that  the  practioe  of  claiming  right  of  pre-emptioa 

is  current  among   Hindus   in  the    Province   o(    Behar  (although  tha 

right  is  not  expressly  recognised  by  Hindu   law).    In   one  of  these  cases* 

both  parties  relied   upon  vicinage,  and  in    both    cases   "legal  prelimi* 

naries*'  or  *'  conditions*'    are    referred  to    as  necessary.    The    case  of 

Meetun    Lai    ▼.     Mussamut     Deo    Murat     (4)     merely  upholds    the 

doctrine  that  Hindus  are  to  be   admitted  to  the  right  of  pre-emption 

as  matt  r   of  custom— what    the    nature    of   that   custom  was  is  nob 

stated.    In    the  next     case,     Mahadeo     DuU  v.    Poomn    B%b%    (5), 

there  was  no  question  of   the  right  of   pre-emption   raised^  the  only 

point  in  dispute  being  the  amount   of  purchase>money  that  was  to  be 

paid.    We  tluok,  it  cannot  be  said  that  these  cases  decide  anything  as  to 

the  existence  of  a  Hindu  cnsfoni    of  pre-emption   not   founded  upon 

Mahomedan    Ihw,    or    that  (hey  afford  any    ground  for    holding  thaft 

the    decision    of  1843  was    wrong.  There    is  then    the    preoedent  in 

Goaroo    Chum    Sircar    and    atherSf    applieanU    (6)»    but     that    is    a 

case  to  which  we  find  some  difficulty  in  referring,  as  we  do  not  nnder, 

stand  on  which  principle  it  was  decided.    The  appeal  oame  from  Beer 

bhoom,  which  is^a  Bengal  district ;  it  had  been  repeatedly  held  that  a 

right  of  pre-emption  was  not  recognized  in  Bengal,  and  the  petitioner 

referred  to  neither  Mahomedan  law  nor  custim.    The  application  was  to 

cancel  the  sale,  made  ia  execution  of  a  decree  to  the  defendant,  of  the 

female  apartments  of  one  Asheronnd|  which  were  contiguous  to  those  of 

the  applicants,  on  the  ground  that  by  such  a  sale  the  petitioners  would 

suffer  serious  inconvenience,  and  the  females   of  their  family  incessant 

exposure.    The  Court  gave  this  final  judgment :  "  Pre-emption  is  recog« 

**  nized  by  the  Mahomedan  law.    It   is   unknown    to   the    Hindu  law 

"  whereby  vicinage  does  not  confer  any  right  to  such  lcaims;butby 

'*  the  practice  of  the  Court,  a  claim  of  the  right  of  pre-emption  arising 

"  from  vicinage  has  been  recognized  to  extend  even  to  Hindus,  in  pre^ 

"  fereoce  to  claims  advauoed  by  strangers ;"    and  it  waa  ordered  that  the 

(1)  5  Sel.  Rep.,  307.  (4)  6  Set.  Rep.,  163. 

(2)  6  Sel.  Rep.,  «2.  (5)  Ibid.  277. 

(3)  Ibid,  83.  (6)  1  Sev.,  27  ;8oe  Uorley  Wigest,  I|  630 
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1863        Zilla  Judjjo  ahotdd   depute  a  Bmdu  Moonaiff  to  enquire  and  refort 

' vhel^er  Qie  sale  oomplMned  of  would  be  really  opposed  to  the  feelings. 

AK»  AwoT  ^^^^  tisagos,  and  institutions  of  the  natives  5  and  that,  if  the  Judge 
•SiS^i^H.  "Iwtt'd  ^  eatisfled  upon  the  Moonsiff's  report  that  it  would  be  so.  he 
sbonld  caaoel  the  sale  and  make  over  the  premises  to  the  applicants 
on  their  pajfag  the  purchase-money  with  interest  at  6  percent. 
This  order  appeal*  to  liave  been  aade  upon  general  oonsidoratioBs  of 
.Equity  aoA  justice. 

We  owff  now  briedT  refer  to  the  oases  in  the  North-Westem  Keports. 
T^iere  is  a  case.  Shah   ^ugihool  Alum  v.  djooJJtea  Smgh  (I),  which 
the  0<)«Tt  appears  to  haye  decided    on    somewhat  narrow  grounds. 
TJb©  plaintiff  claiming  adgU  of  pre-emption,   under  Mahoroedan  law, 
ynm  a  Muwulman,  the  defeodant  was  a  Hindu  and  objected  to  the  appUca- 
ttoh  of  JtohomedaB  law;  tu»d  the  Court,  without  adverting  to  the  ques- 
tton  whetWw  6r  not  a   pro^emption  ensted  by   w»«e,  and  what  the 
wttute  of  the  usage  was;  held  simt«y  that,  under  the  ofacomstances.  the 
tth  section  of  B«gnlatio»  TU  dl  1832  was  decisive,  and  forbade  the 
.amission  of  huq    shmfa  (vre-emption).    But   in  1860.  a  broader  v.ew 
was  taken.    InJ««»aMrXal   v.  Mina  ilogul  Beg  (2).  Begulation  YII 
4i  1888  waB*gain  mooted,  but  the  Court  said  .-"  In  thid  case  the  only 
*  party  who  lo8«»  aaythia,  is  the  defendant  J«wahir  LaU.  and  he  is  of 
«thesamep*r8d«aionWith«heplai«tdte."    •-    •    "8tai le«.  case «rn any 
;.  oblection  be  sww  taken  *y  the    defendant  Mogul  fl«B,:wbo  «  »  J1«J°^ 
^tneSt    Therightof  pre-ewtion  i.  of  Mahomedan  ong.o.  but  it  has 
"frequently  been  accepted- by  the  Hiadua;  and  wherea.  in  tbemstance 
«  bZe  the  Court  no  objection  whatever  i.  »«ie  to  the  appUcabUity  of 
-the  law  which  governed  the  deoUions.  the  Court  sre  not  called  ap«m. 
*P«^  iao*a.  t«  refuse  to.  admlufater  that   U^  ««  the  B«d«8.     In 

«i«-fc  a)  the  same  Court  quoted   with  approbation,  and    sffirmed  the 

C:^utSstde%ourt,x^lli.gof  1841.    They  did  so  again,  in  1856.  u. 

vw«fc  Ihen  Panda   v.  Bhola   Singh   (4),  and   this  brmgs  us  to  the 

l^  otNun-koo  Pooie  v.   AWn  i>o,.  ^5),  reUed  on  by  Mr.  Justice 

CampbeU.    What  was  actually  decided   in  this  case  was.  that  a  Hmdu 

.claimant  could  not,  on    tho  more    ground  of  vicinage,  support  a  cl.im 

to  pre-emption    in  respect    of   an    entire  estut^  We   think  it  pretty 

clear,  however,  that  even  among  Mahomedans;  the   Courts   would  not 

f  1)  8.  D.  A..  N.  W.  P..  1S49. 137.  <4)  S.V.  AN.  W.  P.,  1866,  883. 

si  8v  D.  A.  H.  W.  P,  1660k  21.  (6)  lixd,  893. 

(3)B.D  A.N.W.P.,l868,a27. 
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cany   the  righb  of  preemption  w  far  as  this.    The  Oonrt,  indeed,        U63 

obflerres  thafe  the  groands  apon  whioh  the  Oonrts  have  hased  their  p^i^,,^  Raw^ 

ieoog:iiitioa  of  the  right  of  pre-emptioa  'amoog  Hindns   are,  first,   pre-  v. 

scnptive  usage  and  local  custom,  and  second,  the  iustioe-  and  propriety  bjjuiibak»b 

cf  the  measare  to  prevent  dissension  by  the  introdnction  of  strangers. 

Now  this  we  presume  is  precisely  the  principle  which  must  be  at  the 

bottom    of  the  right  to>  pre-emption  by  vicinage,  wben  that  right  is 

restrained  withia  reasonable  limits ;  and  it  is  because-  this  principle  is 

to  a  leas  degree  conoemed  in  cases  of  ^iculage,  that  the  right  by  vici-, 

naga  is  regarded  by  the  Mahomedan  law  itself  as  we$it»r  than  the  right. 

by  coRunon  tenancy.    We  are  not  inclined  to  dissent  from  this  ruHng. 

of  the  Agra  Sudder  Court.    It  in  no  respect  impngpis,  on  the  contrary 

it  again  affirms,  the  Calcutta  decision   of    1843.    Its  ^ect   is  not  to 

establish  amoog  Hindus  the  existence  of  a  separate  law  or  custom,  of    . 

pre-emption  distinct  from  that  set  forbh  in  Mahomedan  law,,  but  rather  to* 

qualify  the  application  of  that  Ifliw  and  to  intimate  that  ^e  Court  will  noik 

admit  that  right  among  Hindus  in  all  cases  possible  among  Mahomedans*. 

but  in  cases  of  doubt  will  look  to  the  nature  of  the  asserted:  dght  or 

custom,  and  aacertaiQ  whether  it  be  reasonable  ^  and  this  appears- to  us  a. 

very  proper  view  of  the  subject,  and  one  consistent  with  most  of  the  cases: 

decided  in  the  late  Sudder  Court  of  Cakatta.  ' 

We  therefore  think  the  established  Uw  npoib  this  Bubject  i^  choc 
enough,  that  a  right  or  custom  of  pm-emption  is  recognized  as  prevailing 
among  Hindus  in  Behar,  and  some  other  provinces  of  Western  India;  that 
ULdisriota  where  its  existence  haa  not  he^n  jndioially  noticed*  the  cis- 
torn  will  be  matter  to  be  proved ;  that  sndii  custom^  when  it  exists,  TonaV 
be  presumed  to  be  fooadedoa  and  oo-ex.tensive  with  the  Mahomedan' 
law  upon  that  subject,  unless  the  contrary  be  showli ;  that  the  Conrt  may,' 
aabetween.flindus,  administer  a  modification  of  that  law  as  to  the  cir- 
cumstances under  which  the  right  may  be  claimed,  when  it  is  shown 
that  the  ouatom  in  that  respect,  does  not  gp  the  whole  length  of  the  Maho- 
medan law  of  preemption!  but  that  the  assertion  oi  the  rij^ht  by  suit 
must  always  be  preceded  by  an.  observance  of  the  proliminary  forms  pre- 
scribed in  the  Mahomedan  law,,  which  forms  appear  to  have  been 
invariably  observed  and  insisted  on  through  the  whole  of  the  oases  front 
the  earliest  times  of  which  we  have,  record..   In  this  requirement  we 

see  no  evil,  inasmnoh  as  a  idght  of  pre-emption,  nndoubtedlyyten^s. to 
restrict  the  free  saleand  pnrcbase  of  property^.and  it  i^  defdraUey  there- 
fore, to  eneompass  it  with  oertaia  rules   and  li.'uits   lest  the  right- 
should  be  exercised  vexatiousiy. 
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IMS  It  niAj  be  noted  as  a  stgnificaiit  (mat  that  every  term   employed  in 

Faub  fiAim  <^oiin^<^<"^  ^^^  ^^ifl  right,  including  the  name  of  the  right  itself,  Skaffas 
V,  ifl  borrowed  from  the  A  rabio  ;  and  that  the  npecial  appellants  pleader, 

Shkikh      himself  a  Hindu,  could  not,  when  questioned  by  the  Court,  refer  to  any 
term  of  Hindu  origin  connected  with  the  subject. 

And  in  reference  to  this  particular  case  we  may  add  that  no  separate 
Hindu  custom  was  ever  pleaded,  nor  was  the  applicability  of  Mahome« 
dan  law  ever  disputed,  by  the  defendant,  until  the  point  was  orally 
taken  up  at  hearing  of  the  special  appeal.  We  consider  that  the  view 
originally  taken  by  Mr.  Justice  Bajley  was  correct,  attd  that  the  c^se 
should  be  remitted  to  the  aillah  aathorities,  for  a  finding  oa  the  second 
issue. 


1864 
April  7-      Befart  Sir  Bcumei  Peacock^  Kt,  Chtef  Justice,  Mr,  Juetiee  llaike$,  Mr.  Juiiice 

""  "'     """"  Kemp,  Mr.  Juatict  Bayley,  and  Mr.  Justice  L.  8.  Jackson. 

OOBINDMANI DAHI  (Plaintiff)  v.  SHAHLAL  BYSAK  (Dsfsvdaiit)  • 
XALIKUMAB  OHOWDHBY  Aim  others  (PLAmnvFt)  v,  BAMDA3 

8HAHA  AHD  OTHBBS  (DSFSHDAKts). 

GADRHABI  GUI  (PLAiMTm)  «.  FEABI  DASl  (Difskdamt). 

MACHOOBAM  SEN  (Plaihtiff)  «•  GAUBHABI  GUI  (Dsfbhdant). 
Hindu  Law^^Widaw,  Alienation  by  ^Allowable  CcmsO'^Eeversionary  Heirs, 

A  oonveyaaoe  hj  aHinda  widow,  for  otiier  than  allowahle  cavaes,  of  property 
vhioh  baa  dsaoendad  to  her  from  her  hosbaad,  is  not  an  act  of  waste  which 
deatroya  the  widow*a  estate  and  veats  the  property  in  the  reversionary  heirs,  and 
the  conveyance  ia  binding-  during  the  widow's  life. 

The  reversionary  heira  will  not  be  precladod,  even  daring  the  life-time  of  the 
widow,  from  commencing  a  aait  to  declare  that  the  conveyance  was  executed 
for  oanaea  not  allowable,  and  is,  therefore,  not  binding  beyond  the  widow's  life  ; 
nor  will  the  reveraionary  heira  be  deprived,  daring  the  widow's  life,  of  their 
remedy  againat  the  grantee  to  prevent  waate  or  deatmction  of  the  property 
whether  moveable  or  immoveable. 

« 

Thi  plaintiff,  Mussamut  Grobindmani  sued  Anandamayi,  the  widow 
of  the  late  Bholanath  Bo«e  and  many  others  (46  in  number),  on 
the  following  allei^atidns, — viz, :  th  it  the  late  Bholanath  Bose  left  a 
widow,  the  defendant  Anandamayi,  and  a  daughter,  the  plaintiff  Gobind- 
mani,  as  his  heirs;  that  the  widow  Annndamayi  remained  in  posnes- 
sion  of  the  estate  of  her  husband;  that  she,  in   oollu^ion   with   her 

•  Begnlar  Appeals,  Ko  79,  (and  Koa.  84,  201,  and  210;  of  1862,  from  a  decision 
of  the  Fxinoipal  Budder  Ameen  of  Dacca,  dated  the  1 3th  December  1861. 
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8erTant<i»  Niui  Chftnd  Dm  and  Barop  Ohsudra  Das  (deiefidante)*  aad         |iMS4 

Mr.  Greorge  L-iinb  and  other  defendants^  and  in  exoess  of  her  authority  '""•~ 

as  a  Hindu  widow,  bad  wasted  the   estate  of  her  husband  by  alienating     ^^^Da'bi*"' 
zemindaris,    talooks,  houses,   and    rent-free  lands ;  that  she  had  also  v. 

caused  properties  belonging  to  hvr  husband's  estate  to  be  sold  at  auction      8ha3ilal 
in  execution  of  decrees  against  her  for  personal  debts  ;  that  all  these        ^^"^^ 
alienations   were   intalid    according  to    Hindu    law.    This     suit   wa^,-    Kalikumab 
therefore,  brought  by  the  plaintiff,  oc  behalf  of  her  minor  son  Rabilochan     ^"«w^«>hry 
Mitter»  for  posaesaioii  of  the  properties  doiaiUd  in  schedule  1  annexed       Bahdas 
to  the  plaint,  and  for  the  recovery  of  damages  with  reference  to  tho'       Rraba. 
properties  detailed  ia  sobedale  S,  also  annexed  to  the  plaint.  -  ^     '    ~  ^ 

v.- 
The  following  question  was  referred  by  the  Division  Bench  (Peacock,   Pba&i  Dasi. 

G.  J.,  and  Kimf,  J.),  before   whom  tfaiis  an  i  the  other  api>eal8  in  which    Maohooeaii 
the  samd  question  arose  were  heard,  for  the  opiaiion  of  a  JVttll  iknch  .-«—  Saif 

V. 
OATIBBAai 

'' Whethor  the  donreyanca  by  a  Binda  widow,  for  eauses  oilier  than         Gui. 
those  allowed  by  Hindu   law,  of  property  inherited  fVom  her  husband, 
IB  void  as  a^iust  tba  widow  F" 

Baboo  Cltarhdra  Kali  Qho$B  for  plaintiff. 

Baboos  4'»tih^l  Chandra  MooherJe$,  Naba  Krishia  Mooherjee^ 
Chandra  Madhdb  Qhote^  and  Kali  Krishna  8ein  for  defendants. 

The  opinion  of  the  learned  Judges  upon  the  question  proposed  to 
them  was  delir  ered  by 

< 

Peacock,  C.  J. — The  f|aestion  which  was  referred  for  the  considera- 
tion of  a  Pull  Bench  in  these  appeals,  is  whether  a  couveyauce  by  a 
Hindu  widow  of  moveable  property,  which  she  takes  by  descent  from 
her  husband,  is  valid  during  the  widow's  life,  if  the  conveyance  is  made 
for  causes  other  than  those  allowed  by  the  Hindu  law ;  and  if  not 
whether  the  reversionary  heirs'  of  the  husband  can  interforo  by  suit  to, 
cause  the  property  to  be  delivered  up  to  themselves  or  to  the  widowl' 
The  case  has  been  very  fully  and  elaborately  argued  Oh  both  sides,  llie 
principfd  authorities  on  the  subject  are  collected  in  the  Vyavashta 
Darpana,  a  very  useful  book  upon  Hindu  law  by  Baboo  Shama  Ghttm 
Sircar. 

Eatayana  says  :  ''  L«t  the  childless  widow,  preserving  nnsnlU^d  the  bed 
'*  of  her  lord,  and  abiding  with  her  venerable  proleptar,  enjoy  the  properl^r 
*'  restraining  herself  until  her  death  ;  after  her,  let  the  heirs  take  it"  (!}• 

(1 )  Colebrooke's  Dayabhaga)  Chap.  II,  See.  1,  para.  6& 
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l«6i        AgaiA-^*'  Th»  widow  ia  fitAj  to  eojaj  ber  hnibAbd'a  csUt^  sbe  ia  not 
'  competent  to  make  a  gift,  mortgage,  or  sale  of  it  '^  (1)- 


G0B1NDM4NI 

^1^*  In  Oolebrooke'a  Digeet,  Vol.  Ill,  p.  465,  it  is  said  :  "  It  uflly  appears 

8HA.MLAX     « that  tbe  widow*8  dUposal  of  her  husband's  property  at  pleasure,  otberwisa 

^3!!!f  *       "  than  bj  the  simf  le  use  o£  it,  or  by  danation  for  the  benefit  of  ber  lord, 

KiLiKiJicAB    <*  is  invalid. " 
Chowdbay 

Ramdas  Sir  William  Macnagbten»  a  very  great  authotitr*  appaarato  have  been  ef 

8HAai.  opinion  that  a  gilt  or  oonveyanoe  by  a  widow  ether  thao  f  er  allowable  caue^ 

was  void  not  only  a*  agains^t  the  revenianary    heirs  el  her  hatband,  but 

9.  also  as  against   herself  (see  Macnagbten's  Hindn  Law,  Vol.  1,  pp.  19, 20). 

PsASi  Dasi« 

la  the  ease  of  Doe  d»  B<mn«J0Cb  v*  BcwMtjta  (2),  tbe  plaintiff  waa 

Sbk         non-suited.    The  decSaion  turned  npon  aooiher  point,  and  is  no  aothority 

^'  npon  tbe   question  now   under  consideratioo ;  but  it  is  important  as 

QvL,  containing  tbe  opinion  ^fbichwaa  deUvered'ti  Eaot^C^ J*,  by  Msanaghten,. 
J.,  drawD  up  by  hia  son  Sir  Wi  liapi  llaonaghtto.  The  opinion  waa 
asfoliowB:— ^  If  a  widow  niAkoasiile  in  perpetuity  of  her  husband's 
**  landed  property,  by  a  deed  to-  that  effect,  the  purchaser,  as  she  had 
*'  no  righb  to  make  the  aale,.  will  npt  be  benefited  by  it  ^  nor  will 
**  he  be  entitled,  ia  virtue  ol  it,  to  the  interest  which  the  widow 
*«  has  in  the  estate.  This  i^  founded  upon  the  principle  of  the  sale  being 
'*  without  ownership,  which  tenders  it  void  a&  initio^  and  not,  as  I 
«*  before  thought  wpon  the  principle  of  a  greater  interest  being  oonve;|red 
}  **  by  the  d^ed  than  the  widow   was  competent  to  grant.    The  Pandits 

**  whom  I  have  to-day  consulted  agree  ia  saying  that,  if  one  of  foor 
*'  brothers  make  a  deed  of  sale  of  the  whole  patrimonial  property,  it 
■*  will  be  held  good  as  far  as  his|-hare  is  concerned  because  the  sale  creates 
**  ownership  in  tbe  purchaser,  and  not  the  deed,  which  is  only  pvoof  of 
*' the  sale,  and  may  betaken  to  prove  it  as  ^r  aa  will  serre  thatpur- 
''  pose ;  though  invalid  with  respect  to  the  eeaveyance  ol  the  property 
<<  of  the  other  brothers^  it  is  valid  'afi:ai«i8t  himself,  and  is  proof  of  his 
*<  intention.  Not  so  in  a  deed  made  by  a  widow :  she  baa  no  unlimited 
•*  pioprietary  right  over  any  part  other  husdand's  propertj,  but  mfrely 
(*  a  general  uenfroctoary  viaht  over  th&  whole  indiscriminately.  It  is 
**  cleatv  therefiore,  tl^at  she  esnnot  convey  th»  wholein  perpetuity,  but  the 
*  deed  by  whidi  she  conveys  it  is  void  A  inUio  as  to  the  sale,  nor  cai| 
^  it  convey  the  interest  which  she  possesses  which  (independently  ol 
**  its  not  being  traasferablB)  is  aa  intteest  of  a  ^totiUllf  dilEerest  natuxa 
«  from  that  of  proprietary  right "  <8). 

(1)  Cole  brcoke^s  Dayabhags,  Chap.  II,  Sec.  (2)  2  Morltey's  Digest,  162: 
1,  para.  66.  W  i^W,  155. 
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The  tipiaiott  that   the  parchaseir  wonld  not  be  entitled    during  the        1894 
widoVs  life  was  founded  npon  the  principle  that  she  bad  no  proprietary  "q^Tndm    i 
right  over  any  part  of  her   hnsband's   property,  bnt  merely  a  general        I>Aei. 
usufructuary  right    over   the   whole    indiscriminate! r,  and  that  the  sale     «     ^'- 
being    withoiit  ownership  was   void  cib  initio   by  the  Hindu  law.     The       jiygAK. 

opinion,    of  Sir  William  Macnagbten  was  founded  upon  the  snme  prin*        

ciple,  upon  which  he  also  gave  his  opinioii  in   the  eame  case,  that  the    ^-^tikumih 
sale  of   a  father's  property  by  a  son  during  the  father's  lifetime  was  , 

void  db  iwUto,  upon  the  ground  that  it  was  a  sale  without  ownership,  Ramoas 
and,  therefore,  not  bindiag  after  the  Other's  death  upon  the  son  who  f^^* 
succeeded  to  the  property  ta   his  father's  heir.  64iibhabiGui 

PCABI  DaBI. 

Sir  William  Macnagkten  apoears  to  have  considered  that  the  widow  had        ' 

no  greater  right  in  an  estate  which  she  takes  by  descent  from  her  husband  ^^^^^^^^ 
than  a  son  has  in  the  estate  of  his  father  during  his  father's  life-time.  ^^ 

QAUttHAftt 

This,  however,  is  net  the  case.  In  Goln^hmoned  Dabe4  v.  Detjumbet  ^^^* 
Dey  (1)  (Sup.  Oourt,  Fovember  ISth.  1852,)  the  Ootirt  said  i— "No  part 
''of  the  entire  interest  wk^  the  widow  takes  by  inheritance,  is  in  suspenge 
"or  abeyance  in  any  way;  )M>lis  there  arevendon  onaalife  e&tate,  bu 
**  the  whole  interest  is  iti  tlie  widow.  When  she  takes  as  heir  under  the 
**  Hindu  law,  she  is  ranksd  in  all  t  reatises  as  heir.  Sir  Francis  Mac 
'*  naghten  treats  her  estate  rightly  se  anomalons,  and  other  writers  treat  it 
*'  as  coming  to  her  as  heir ;  therefore  when  they  tenoa  it  also  a  life- estate, 
*'  they  U9e  that  expreesion  in  a  sense  different  from  that  of  a  pure  and 
"mere  life-efttate"  (2)*  The  Court  goes  en  to  say:  "It  has  been  in. 
**  variably  considered,  for  many  years,  that  the  widow  fully  represents  the 
**  estate  and  it  is  also  the  settled  law  that  adverse  possession  which  bars 
•'  her,  bara  the  heir  also  irfter  hel",  wWeh  moxM  not  b^  the  case  il  she 
**  were  a  mere  teoaat-f or  life  as  known  to  the  English  law"— (3) ;  see 
also  ihe  case  of  <7Q«if%42«<4  BfSGkok  v.  ffwro$OQndery  Dosee  (4)  in 
the  Privy  Oouncp,  2dHh  June  1826,  from  which  it  would  seem  that 
the  widow  takes  ni9re  (ban  a  life:e8tate.  See  also  Judomoney  Dabe9 
V,  Sorod*  Pri)8ono  Mookerjee  (5) ;  and  Macpherson  on  Mortgages 
3rd  edition,  page  28.  In  Hurry  Do89  DtUt  v.  Sreemuthj  Uppoornah 
Dosaee  (6J  it  was  held  that  the  title  of  a  widow  to  her  husband's 
property,  though  a  restiicted  one*  was'  not  in  the  natureof  a  trust. 
Inhere  are  some  difiisione  to  th4  Sudd^r  Court  ia  whioh  it  has  been  held 
that  the  conveyance  does  not  operate  as  against  the  widow  during  her 

(1)  2  Bonbiois'  K  sp.,  193.  .    (4)  Clark's  Rules  and  Orders,  91 ;  and 

(2)  MacphersonoiiMoi*tgagcs,  Montriou's  H.L.  Cases,  49o. 
3rd  Ed.,  25.  (5)  1  Bouloois'  Bep.,  129. 

(3)  Ih.t  27.  (6)  ^  Moore's  I,  A.,  443* 
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19M        lire*tiine.     In  Hemehund     Mozoomdar    t.   Miu$amtd    Taramwimee    (1) 

GonisDiiAKi   '^   ^*"   dec'ar  d  *'y    the  decree   tliafe   ft  deed  ezecated  by  the  widow 

Da«i        ahould  not,  after  her  death,  operate  to  preclude  the  right  of  the  snrnv- 

V*  ing   he  rs,     leaving    it  to   operate     during    her     Ife-time.    la   KUhno 

Bysak.     ■  ^*^^^    ^^***  ▼•     Gi»»^«naram     S»Vear     (2),       the     Supreme     Court 

declared  a  decided  opinion  that  a  widow    bad  no  right,  other   than  for 

^uowMUY^  ft'lowablH  oanses,  to  make  any   grant   of   her    interest  in  the  estate 

^.  which  conld  inure    beyond  her  own    life.    In  the   case  of  Bamawunda 

Bamdm     Muhhopadffa  ▼.  Ram  Krishna  Jhiti    {3),  it   was    adnutted    by    all  tbe 

Shaim.       Jiidgeo  of  the  Snprame  Court,  that  the  gratit  which  was  made  by  a  widow 

GAvaiiABiGDi  ^'  property  inherited  frt>m  her  husband,  and  whioh  it  Cioarly  appeared 

r-  was  not  Jiade  for  the  benefit  of   her  hasband'i  soul,  was  goo«iforher 

He.    Ill    Cot9inauth     By$ack  y,      Hurroioondery      Do$$ee  {i),   in  the 

liACRooBAW    Pi4vy    Councilt   to     which  we     have   already    rtfferredt  Lord    Gifford, 
^^         after  reviewing  the  opinions  of  the    different   Pandits,  obsertcs:  ''The 
6a  can  A  at     "result,    as  it  a:  pears    to   me,   of   these    different    opinion!   is   this: 
Qui  ^'thitt  they  all  agree,  as  I  hare  already  stated;  that  the  widow  Hurro- 

'*  soondery  Dnssee  is  entitled  to  absolute  possession ;  that  she  has,  for 
"  certain  purposes,  a  clear  anth<nity  to  dispose  of  her  husband's  property ; 
**  she  may  do  it  for  religions  purposes,  iDoludiifg  dowry  to  a  daughter, 
"  and  making  gifts  and  donations  to  the  husband's  fiunily.  But  they  differ 
*  in  this.  The  Court  Pandits  say  th'«tif  she  alienates  the  property  for 
'*  other  purpitses,  without  the  consent  of  the  husband's  relations,  it 
**  wou*d  be  invalid,  the  others  says  that  though  she  would  incur  moral 
"  b'ame,  if*appl  ed  for  purposes  not  allowed,  yet  the  a't  would  be  valid  as 
against  the  relations  «if  the  husband.  In  thut  respect  the  four  Pandits 
"diff.r  from  the  iTandits  of  th^  Court,  founding  their  opiuiou  on  the 
'*  doctrines  contained  in  the  Katnakaia  and  Chintamani  where  not*  over- 
^' ruled  by  the  ^ayabhaga  and  Dayatatwit"  (5).  It  appears  also  from 
the  same  judgment  that  two  other  Pandits  were  examined,  and  were 
asked  whether  they  sgreed  with  or  differed  from  tbe  opinion  of  the 
Court  Pandits.  Their  answer  aaa :  '*We  agree  with  them  that  such 
*'  gifts  are  not  valid  as  against  the  next  heir  of  her  husband ;  but 
**  we  say  that  they  are  valid  as  against  tke  widow,  who  could  not 
'*  reolnim  them,  whereas  the  heir  is  entitled  to  do  so"  (5).  In 
Collychand  Ihxt  v.  Jlfoores  (6),  Byao,  C- Jff  sajs,  "tbatagrnt  mad 
**  by  a  widow  for  her  own   life  is   good  has  been  deoided  in  this  Court.'* 

(1)  1  S.  D.  A.  Rep.,  369.  (h)  Yyavastha  Darpana,  13  3, 1st 

(2)  Macnaghti  n's  Cons.,Iiin.  Law,  18.  Kd.;  Ed.,  1867,  97. 

(3)  J6.,  19.20.  (6)  Fulton's  llep.,  73. 

(4)  C: ark's  Bule*<  and  orders,  91 ;  Mon- 
tnou's  n  L*  Oasosi  495. 
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Upon  the  whole,  after  coBsidering  all  the  oases  upon  the  snbjeot,  we         1804 
are  of  opinion  that  a  convenyance    by  a  Hindu  widow,  for  other  than  TT  ""^ 

allowable  canses,  of  property  whioh  has  descended  to  her  from  her  hns*         Babi 
band,  is  not  an  act  of  waste  which  destroys   the   widow's  estate  and  ^- 

vests  the  property  in  the  reversionary  heirs,  and  that  the  oonveyanoe  is       BnAc^ 
binding  during  the  widow's  life.    The  reyersionary  heirs  are  not,  after         — - 
her  death,  bound  by  the  conveyance ;  but   they  are  not  entitled^  during    Kilikumab 
her  life-t  me,  to  recover  the  property  either  for  their  own  use  or  for  the        ^  ^^ 
use  of  the  widow,   or  to  compel  the   restoration   of  it  to  her.    If  the      BAMoia 
widow  in  any  case  be  imposed  upon  and  indaced  to  execute  a  convey-       SeiLHA. 
anoa  by  fraud,  the  conveyance  will»  in  such  a  case,  as  in  all  other  cases  of  Oaubhabi  GuI 
fraud,  be  void.  ^         v. 

FSABI  DASLi 

It  has  been    urged  that  the  reveraioDary  heirs  may  be  prejudiced  if    Mactoobam 
they  cannot  sue  for  the  property  during  the  widow's  Ufe,  for  after  her  8>k 

death  it  maybe  difficult  to  procure  the  necessuy  evidenoe  to  show  that  QAviiKABi 
the  conveyance  was  executed  for  causes  not  allowable ;  and  that,  in  the  JQifn% 
case  of  moveable  property,  such  as  money  or  valuable  Beourities»  irrepar* 
able  injury  may  be  done  to  the  reversionary  heirs  by  the  grantees  making 
away  with  tke  property  during  the  widow's  life ;  or  in  the  ease  of  im- 
moveable property,  by  committing  waste.  Bat  our  decision  will  not 
preclude  the  reversionary  heirs  even  during  the  life-time  of  the  widow* 
from  eommencing  a  suit  to  declare  that  the  conveyance  was  executed  for 
causes  not  allowable,  and  is,  therefore,  not  binding  beyond  the  widow's 
Hfe.  Nor  will  it  deprive  the  reversionaiy  heirs,  during  the  life  of  the 
widow,  of  their  remedy  asainst  the  grantee  to  prevent  waste  or  de- 
struction of  the  property,  whether  moveable  or  immoveable,  in  the  event 
of  their  making  out  a  sufficient  case  to  justify  the  interference  of  the 
Gourt. 

OQr  opinion  will  be   reported  to  the  Division  Gourt  by  whioh  tho 
question  was  referred  to  us,  for  their  informatien  and  guidance. 


11 
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Before  Sir  Bamet  Peacock,  Kt.,  Chief  Justice,  Mr.  Justice  Steer,  Mr,  Justlee 
I9II4  Nwman,  Mr,  Justice  Kemp,  and  Mr.  Justice  Seton-Karr. 


-AprUS, 


»'  - 


j<* 


D.  H.  KEARNES  (Dbfikdant)  v,  BH AWANI  CHARAN  MITTER 

(PLA.INTIPP)* 

Jndtgv  FeLCiery,  Ateignmeni  of^AssigiMe,  LiahiUky  ef,  t&  CrMtor  of  the 
«  Factory — Dena  Pouma,  Contract  to  take  over. 


A^  ]»7  tided  ^ly  ifin8fcer«d,  asfign^^  liia  tater^tt  la  aiI  Indigo  Fftetory  to  B. 
In  the  deed  was  a  recital  that  it  had  beoQ  ^^reed  that  B.  shonld  tako  over  the  dena 
jpOicna  acoontit  of  the  Factory  aa  the  same  stood  on  the  80th  September  1866.  G. 
«ned  A-add  B»  joiaibly  io  recarerTant  inrespoet  of  lands  wixieh  bad  baenoecapied 
under  ft  lease  itom  C.  with  and  for  the  use  of  tho  Factory,  and  which  was  due  on 
iAne  30th  September  1856.  B.  raised  the  defence  that  the  debt  wa^  not  included  in 
a  flcliedale  dated  SMh  Sepiember  1866  signed  by  A.,  and  which  he  alleged  had  been 
^miibed  4i#  bim  by  A.  as^ooiitauiing « list  of  the  liabilities  of  tho  Caetory.  MM, 
it^  trader  or  otber  person  in  this -country  assigns  his  stocV-in-trade  and  eflTccts  to 
•Another,  and  such  other  person  enters  into  a  contract  with  the  first  to  pay  the  debts 
of  ttie  coneem,  era  oertaili  portion  eif  such  debts,  the  <toatraot  and  assigninent 
^veoto  a  liability  to  the  et^itors  in  whose  favor  such  oontract  is  inade,which  they 
may  enforce  by  suit ;  nor  is  the  creditor  bound  to  elect  between  his  original  debtor 
nrd  the  assignee,  but<he  may  joiii  them  ai  oo-defeildante  in  the  same  suit.  BfIA 
ahe  j9ef  Piioo^,  C.  J^  and  Noboi an  -and  Kbmp  JJ^  ( diiamU^niihUM  Stkku  and 
•SE.'i^>N-KAiiB,  JJ.j)  the  case  must  be  remande<l  to  the  lower  C9nrt  to  try  wliat  was 
^he  agreement  between  A.  and  B.,  as  to  B.  taking  over  the  dena  pewna  account  of 
the  faotory,  whether  tiie  sdiediAe  iras  an  essential  part  of  the  oontraot  or  not. 

(  fiT.indMtare  daly  regiateredi  dAtod  the  ^th  March  1857,  Macdonald 
assigned  to  Kearnes  his  moiety  of  the  Barganti  indigo  factory,  and  also 
of  all  balance  snms  of  money,  bonds,  &c.,  due  and  owing  by  ryots  and 
(tbfBr.p€Eraon»toth6fftOt9cy.  The  deed  reoitod  that  Seaifoas  had  agreed 
with  Macdonald  |ar  the  piuchase  el  the  moiefcj  of  the  £aotor/>  as  fron^ 
the  iBt  of  October  1856,  for  the  price  of  rupees  8,000  ;  and  that  it  liad 
been  agreed  that  Kearnes  should  t>ike  over  the  deria  powna  account  of 
tho  said  factory  in  respect  of  the  said  half  part  or  share,  as  tho  same  stood 
on  the  30th  day  of  September  1856.  The  plaintiff  sned  Macdonald  and 
Kearnes  to  recover  rent  in  respeot  of  lands  which  had  been  occupied 
under  a  lease  from  him  with  and  for  the  use  of  the  factory.  The 
•amount  was  due  on  the  5th  September  1856. 

It  was  alleged  by  Keamea  that  Macdonald  had  furnished  him  with  a 
schedule  under    his    (Macdouald's)    signature,  dated  the  30th  Septcm- 

*  Special  Appeal,  Ko.  863  of  1861,  from  a  decision  passed  by  the  Additional 
Judge  of  Jeesore,  dated  the  2nd  March  1861,  modifying  a  decree  of  the  Principal 
Sadder  Asaeen  of  that  district,  dated  the  22ad  December  1860. 
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ber  182^6,  apedfyiiig  tbe  liabiUtm  of  the  fiictofy  at  tbatidaie.  TUdebi 
sued  for  had  not  been  entered  in  the  said  schedule.  As  against  Keames 
the  plaintifE  relied  upon  the  purchase  from  Macdoaald  of  his  interest, 
in  the  factory,  together  with  the  debts  and  liabilities  (mae  dena  p(yuma\ 
and  upon  an  alleged  custom  that  liabilities  for  arrears  of  rent  on  account 
of  laod  in  the  use  and  oocupatioo  of  a  factory  were  taken  up  by  th# 
party  to  whom  a  predecessor's  rights  in  a  factory  had  been  conveyed. 
The  lower  Appellate  Court  held  Kearnes   liable,  and  he  appealed  to^ 

■ 

the  High  Court.  The  case  came  on  before  Ba.ylbt  and  Cahpbbll,  JJ., 
oa  the  11th  April  1863,  but  these  learned  Judges,  difEetin^  as  to  th& 
liability  of  Keames^  referred  the  question  for  the   opinion  of  a  Full  Bench* 


1864 


Kearmm 

V. 

BnAvl^yi 
Charan 


The    opinions  of    the    learned  Judges    of  the  Full    Bench  were  as 

•         I 

follows  :— 

Peacock.  C.  J.    (Norman  and  Kbhp,    JJ.^   concurring],  after  reading 
the  indenture  as  above,  proceeded : — The   plaintifE  sued  for  the  recovery 

of  rent  doe  for  lands,  which  had  been  occupied  with  and  for  the  use  of 
the  factory.  The  lease  under  which  the  rent  became  dae  bad  expired 
before  the  date  ot  the  indenture  of  assignment,  and  the  rent  sued  for  had. 
become  due  before  that|date.  The  rent  was  in  fact  a  debt  due  on  account 
of  the  factory,  or  in  technical  language,  one  of  the  debts  of  the  factory* 
The  terms  of  the  agreement,  as  recited  in  the  deed,  were  general,  to  take 
over  the  dena  potona  account  as  it  stood  on  the  30th  of  September  1856, 
and  not  any  particular  account  as  furnished  by  Macdonald.  But  it  was 
contended  that  the  true  contract  of  the  parties  was  that  Keames  should 
take  over  the  debts,  mentioned  in  a  list  or  schedule,  dated  the  30th  of 
September  1856,  and  signed  by  Macdonald,  though  this  instrument  is 
not  expressly  referred  to  in  the  deed,  and  that,  as  the  debt  in  question 
was  not  entered  in  this  liet^  Kearnes  was  not  liable  to  pay  it. 
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The  Judge  says:'*  On  looking  into  respondent  IKearnea'  bill  of  sale 
dated  5th  of  March  1857, 1  find  that  he  therein  covenants  to  take  over 
tite  denapovma  account  of  the  factory  of  Barganti,  8  annas  for  himself 
and  8  annas  as  attorney  for  Mr.  Macdonald,  as  it  stood  on  the  SOth' 
of  September  1856.  Now,  as  above  ehown,  the  sum  in*  dispute  was, 
on  the  30th  of  September  1856,  a  part  of  the  dena  powfM  account  of 
the  above  factory.  But  the  respondent,  Kearnes,  pleads  non- liability^ 
beoause,  he  says,  the  sum  in  question  wa&  not  entered  in  the  ddnot 
account  famished  to  him  by  Macdonald,  as  by  exhibit  filed>  dated  tiia 
30th  of  September  1856,  under  that  person's  signature.  But  in  thfr 
first  place,  that  exhibit  did  not  form  a  part  of  tho  bill  of  salo  {transaction. 
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"  of  the  5tfa  of  March  1S$7.  Then,  secondly,  aUbongh  ite  aoenmoy  was 
"  deDied,  and  its  alleged  executant,  Maodonald,  was  m%de  a  party  to  the 
^'  Bait  by  appellant,  yet  it  was  not  attested,  nor  was  it?  ozecntant  snm- 
^'  moned  by  respondent  Kearnes  to  attest  it ;  andhittly,  supposing  it 
**  to  be  a  himafide  psper,  it  only  represented  the  dena  of  the  faotory 
"  as  ICaodonaldbdiered  them  to  be/and  not  as  respondent  accepted  these 
^  dena,  vw,,  in  foil  and  without  resenration  in  the  bill  of  sale  of  Karoh 
"  1857.'*  It  is  clear  that  the  Jndge  is  mistaken  in  snppoaing  that  the  bill 
of  aale  contains  a  coTcnant  by  Kearnes  to  take  over  the  dena  povma 
acooants.  It  contains  a  recital  of  an  agreement  between  Kearnes  and 
Hacdonald  on  that  subject,  and  upon  that  agreement  the  rights  of  the 
plaintiff  in  the  present  suit  rest.  There  is  nothing  in  the  bill  of  sale  to 
alter  the  terms  of  the  original  agreement,  whateyerit  was,  if  tl^at  agree- 
ment was,  in  fact,  an  absolute  undertaking  on  the  part  of  Kearnes  to  take 
upon  himself  all  the  debts  of  the  faotory  as  they  stood  on  the  SOth  of 
September  1856 ;  and  by  the  bill  of  sale  all  the  property  and  assets  of  the 
factory  were  assigned  to  him  for  that  purpose.    We  think  tbat  he  must  be 

taken  to  have  incurred  a  liability  to  the  creditors  of  that  factory  which 
such  creditors  could  enforce  by  suit.  The  contract  would  be  for  the 
benefit  of  creditors,  and  would  create  a  trust  or  obligation  to  them,  which, 
we  think,  they  could  adopt  and  enforce.  It  would  be  very  hard  upon 
them  if  they  could  not  do  so.  The  bill  of  sale  conveys  to  Kearnes 
Iffacdonald's  share  of  the  fuctory,  and  of  the  debts  due  to  the  factory  to 

which  the  creditors  of  tbe  factory  had  a  right  to  look  for  satisfaction  of 
their  debts.  That  assignment  being  made  honestly,  and  upon  a  valuable 
oonsideratlon,  ris,,  the  contract  of  Kearnes  to  pay  the  creditors  of  the 
factory,  could  not  in  this  country  be  impeached  by  the  creditors.  In 
England,  an  assignment  of  all  the  stock-in-trade  and  effects  of  a  trade 
under  such  circumstances,  might  be  defeated  by  the  creditors  as  being  an 
act  of  bankruptcy  and  void  as  against  them.  Here,  however,  unless 
we  were  to  hold  that  tbe  creditors  could  sue  the  assignee,  the  whole  of 
the  assets  of  the  debtor  to  which  they  have  a  right  to  look  for  a  satisfaction 
of  their  debts  might  be  removed  beyond  their  reach  by  assignment,  and 
they  would  be  left  without  remedy.  By  the  law  of  this  country,  the 
right  of  action  to  reoover  a  debt  is  capable  of  being  legally  assigned,  so 
as  to  give  the  assignee  a  remedy  by  action  at  law,  and  there  would  seem 
to  be  no  sound  reason  why  the  liability  of  the  debtor  should  not  also  be 
assignable*  It  seems  that,  by  the  common  understanding  and  custom  of 
the  ODontryi  the  purchaser  of  an  indigo  factory  who  takes  it  with  the 
dmapo¥ma,  isliabe  to  be  sued  by  the  creditors  of  the  concern.    We 
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UMrefore,  think  thafc  ife  may  be  laid  dovrn  as  a  rule  tbati  if  a  trader  car, 
other  persou  in  this  country  asBigns  hii  stockin-trade  and  effects  to 
another,  and  snch  other  person  enters  into  a  contract  with  the  first  to  pay 
the  debts  of  the  concern,  or  a  certain  portion  of  such  debts,  the  contract 
and  assignment  create  a  iiablity  to  the  creditors  in  whose  fayor  such 
contract  is  made,  which  they  may  enforce  by  suit.  By  so  holding  we 
think  that  we  are  only  giving  effect  to  that  whieh,  we  find  from  seyeral 
of  the  cases  reported  amongst  the  decisions  of  the  late  Sudder  Court, 
Friih  and  Sonkdea  v.  0\wnder  Monee  Debea  (1)»  5yeel  Mahomed 
Bakwr  t«  Blanehard,  Spence^  and  oihera  {2)J£6aire8  y.  De  Brandy  (3) 
hat  e?idently  been  treated  as  the  law  and  usage  of  this  country  with 
respect  to  the  assignment  of  indigo  concerns,  though  the  principles  upon 
which  such  lisblity  ma'«t  rest  do  not  appear  to  have  been  very  clearly 
staisd  or  defined.  We  desire^  however,  to  add  that  nothing  which  takes 
place  between  the  assignor  and  assignee,  nnder  such  cironmstances,  can, 
in  any  way,  affect  the  right  of  the  creditors  as  against  the  original  debtor 
nDless  the  creditor  has  agreed  to  discharge  him. 

We  think  that  the  case  must  be  remanded  to  the  lower  Court  to  try 
what  was  the  real  agreement  between  Keames  and  Maodonald  with 
reference  to  the  debt  in  question.  The  recital  in  the  deed,  which  is  only 
evidence  of  the  agreement,  and  not  itself  the  agreement,  refers  to  the 
stste  of  things  on  the  30th  September  1856,  and  the  question  will  be 
whether  the  list  under  that  date,  and  signed  by  Maodonald,  was  a  mere 
estimate,  or  an  essential  part  of  the  contract  as  an  actual  schedule  of  the 
debts  which,  and  which  alone,  Kearnes,  as  between  himself  and  Mao- 
donald, undertook  to  pay. 

We  think  that  the  pliintiff  could  dot  compel  Kearnes  to  pay  any  debt 
which,  as  between  Keames  and  Maodonald,  he  was  not  bound  to  pay, 
for  although  it  is  urged  that  the  deed  was  registered,  and  the  exhibit 
was  not  registered,  the  registry  was  not  for  the  purpose  of  giving  notice 
to  the  creditors  of  the  factory  of  the  oontraots  which  Keames  and 
Maodonald  hod  not  entered  into,  but  to  prevent  a  subsequent  registered 
purchaser  of  the  factory  from  obtaining  a  priority  over  Keames,  if 
Maodonald  should  sell  it  to  another  person.  But  this  is  a  special  appeal 
and  we  think  that  the  finding  on  record  is  not  sufficient  to  show  that 
the  exhibit  in  question  contained  a  list  of  all  the  debts  which  Keames 
contracted  to  pay.  or  that  it  contained  any  firandalent  misrepresentation 
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<rti  tlie'pn-t  o!  Maodomid,  in  order  to  tndnoe  Keames  to  enter  into  tte 
coDtract  in  general  terms  to  take  over  the  dena  account  of  the  factory. 

In  the  aliove  Tieir  o£  the  Uw,  we  think  that  the  creditor  ii  not  bound 
to  elect  betweea  his  ociginal  debtor  and  the  assignee  of  the  factory  but 
that  he  may  look  to  the  assignee  for  payment,  and  also  have  recourse  to 
his  original  debtor  in  the  same  manner  as  the  grantor  ol  a  lease  may 
sue  an  assignee  of  the  lessee  for  rent,  and  may  idso  hold  the  original 
lessee  responsible  under  his  covenant.  And  as  we  are  not  fettered  by 
any  strict  techinical  rule  which  might  prevent  the  joinder  of  parties  as 
co-defendants,  whose  liability  is  not  strictly  joint,  we  think  that  tba 
assignee  may  be  sned  as  a  co-defendant  with  the  origiiMil  debtor. 

We  deein  to  add  eOme  obseTvatioDS  as  to  several  grounds  onr  whicb 
the  jttdgoMnt  of  the  Uoort  below  ie  vaated,  and  as  to  oertain  cases  on 
ihe  snbjeetofthe  liabilityoltlieMsigneeB  olnWigo  ooacems. 

The  Judge  says  that,  by  the  bill  of  sale,  Kearnes   eonvenanted   to  pay 

the  deyia  of  the  factoiy  in  full  and  without  reservation,  an.1,  therefore, 

that  be  was  liable,  notwithstanding  that  the  rent  in  question,  was  not 
mentioned  in  the  list    drawn   up   in   September  1856.    Now,  there  is 

no  express  covenant  by  Keames  to  p<fey  theso  debts.  The  indenture 
recites  the  existence  ci  sncfa  an  agreement,  but  under  ihe  circum- 
stances of  the  case,  there  is  no  sufficient  resAOo  for  treating  the  recital 
as  a  oovenant.  To  oooabrue  it  as  a  ooveoant,  we  nma^  alter  the  language, 
suid  though  in  order  to  carry  into  effect  the  evident  intention  of  tho 
parties  that  may  sometimes  be  done»  that  rule  of  construction  does  not 
apply,  where,  as  in  the  present  case,  the  application  of  it  would  alter 
the  position  of  the  parlies  to  the  prejjidice  of  one  of  them.  £vea  if  it 
were  expressed  in  the  language  of  a  covenant^  Kearnes  would  still  bo 
at  liberty  to  obtain  relief,  if  he  could  show  that  it  was  a  mistake,  and 
^atthe  actual  contract  was  that  he  was  to  be  liable  to  pay  only  the 
debts  in  the  sohedale  which  were  meant  to  be  described,  when  the 
parties  in  the  deed  spoke  of  the  liabiUties  as  they  stood  on.  tho  30th  of 
September  1856. 

Secondly,  he  says^— -'The  respondent  Keames  was  liable  by  the 
*'  general  custom  of  iodigo  planters.  Sums  due  on  aooount  ol  current 
''rents  are  not  to  be  considered  as  the'persoiMl  debts  of  the  pro  tempovs 
"  proprietors,  but  as  mniiing  with  the  land,  and,  therefore,  as  a  lien  on  the 
"factory  to  which  the  land  wajattached."  The  deed  of  transfer  does  not 
specially  charge  this  rent<  upon  the  factory,  or  declare  the  factory  liable 
for  the  debt,  so  as  to  bring  the  case  witbio  the  terms  of  tho  mie  stated 
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ia  JMih  and  Sandes  r.  Cktmder  M<me^  Bebem  <1).  Looking  to 
gexkeral  principle,  as  well  ai  to  tlie«uthorHiQ9  in  the  lato  Sadder  Ooart» 
&nd  particularly  E,  IX  De  Sonin  v^.  Woma  Chum  Sett  (2),  there  aeema 
no  groond  whatever  for  saying  that  the  back  rents  of  a  firm,  the  lease 

of  which  had  expired  before   the   sale  of  the  factory,  can  be  considered 

«bB  a   lien  on  the  factory  and  other  property   beloQG^ing  thereto  in  the 

luMids  of  a  parchaser.    In    Youn§  t.   Tiery   (d^.it  was   held  that  <Jt^« 

purchaser  of  a  lease  is  not  lidble  for  arrears  of  rent  dae  hj  the  iwevioua 

owner.    If  the   pmrohaser  of  the  land  oat   of  whioh  the  rent  issues  ia 

not,  without  express  contract,  liable  for   back  fe^ka,  siiii  less  it  HKoald 

seem,  can  a  parcfaaser  of  land,  ont  of  whieh  the  rent  did  not  issne,  be 

held  80   liable.    MeaireB  ▼,    DeBtWhdy  (i)  wes  a  tmit  ior  arrears   o£ 

salary  by  a  servaiit  d  a  factory.    The  Court  below  heid  that  the  em< 

ployer  Was  discharged  by  tbe  sale  of  the  faotory   <to  the  popchaaers*    The 

dedsioQ  was  reversed  by  the  Sadder  Court  Qiji,  the  grpand  that  th^  claim 

did  not  attach  as  a  Uoti  oft  tiie  factory,    fiat  whether  it  di4  so  attach  or 

aoft,  it  wonld  be  a  monjitnms  dootrine  to  )iold  that  (me  who  has  dealt 

with   a  person  whom  he  knows  or  believes  to  be  solvent  should  be 

deprived  of  his  remedy  against  the  person  >fith  whom  he  dealt  by  any 

act  of  the  debtor  withont  his  own  ooQSient.    In   Syed  2iahom^d  Bahur 

V.    Blanchard  Spence,   and  oiher$   {6\  Mr,.  Tncber,  iii    admitting  the 

appeal,  said :— **  The  mniversal  practice- 1   believe  to  be,  if  nothing  be 

saiid  to  the  contrary,  thai  a  person  por^asing  an.  indigo  factory  is  respon. 

sible  for  th^  debts  dne  by  the  fsetofy.**    In  ddlivemg  judgiQent,  the 

Conrt  says: — ^**It  is  the  general  practice  that^  if  moopy  be  borrowed  for 

a  factory  by  a  party  competent  to  borrow,   the  factory   is  responsible 

for  it,  notwithstanding  transfer  by  purchase,  as  the  transfer  carries  with 

it  all  the  liabilities  of  the  factory.** 

/ 

) 

We  have  already  seen  that  i^  as  in  the  pcesent  case,  the  purchaser  by 
the  contract  of  sale  takes  over  the  assets  of  the  iactory,  and  agrees  to  pay 
the  debto,  the  eredsters  mi^y  adopt  and  aivail  themselves  of  the  contract 
in  their  favor.  It  is  harJly  saggestod  that  there  is  any  local  or  epecial 
castom  whioh  carries  the  litbilty  of  the  pui>chaser  further  than  this. 
Indeed  any  such  ctistom  would  be  certainly  at  variance  with  the  general 
aw  applj^ug  to  the  case  of  in-coming  and  out-going  partners.  The  rule 
applying  to  each  cases  is  stated  in  Lindley  on  Patn^r8hip,Voiume  I,  page 
^14:  "  A  person,  who  isf^ositted  as  a  partner  into  an  existiog  firm,  does 
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not,  by  his  entry,  become  liable  to  the  oreditora  of  the  firm  for  anyliiing 
done  before  he  became  a  partner.**  The  same  rale  holds  as  to  a  pur- 
chaier. 

The  Conrt,  in  Syed  Mahomed  Bakwr  y.  Blanchard  (I),  farther  say : 
*  The  factory  nmiit  be  considered  as  chargeable  with  the  [debt."    Land 
may  be  charged  with  a  debt  in  the  htnds  of  a  purchaser  where  any  lien 
or  eqnitable  mortgage  on  the  land  is  erediied  at  the  time  of  the  creation 
of  the  debt,  or  in  eases  of  ryots  i*eceiTing   advances  under  Begulation 
VI  of  1823,  section  2|  bat  ordinary  debts  do  not  imply  liens  on  the 
property  of  the  debtor*    And  in  oases  where  a  lien  exists  upon  particular 
property,  it  most  be  enforoad  by  sai(  to  declare  saoh  property  liable, 
and  to  obtain  psymsnt  by  tlis  sale  or  oat  of  the  proceeds  of  it,  not  by 
sn  ordinary  sait  for  debt  asainst  the  person  who  hss  taken  the  laod 
subject  to  the  charge.    If  it  were  otherwise,  the  whole  property  of  such 
person,  and  not  merely  the  property  charged  with  the  debt,  would  be 
liabte.    In  Motm  LaU  Seal  r.  Mudden    Thakoor  (2),  the    substantial 
point  was  whether,  according  to  the  conditions  of  a  bill  of   sale  from 
the  Sheriff •  the  pisintiff  who  purchased  the  interest  of  one  Oman  in  a 
factory  at  the  Sheriff's  sale,  took  it  subject  t|0  the  liabilities  which 
attached   it  in    Omao's   hands-    The  qaestion    whether   the  plaintiff 
could  maintain  the  suit  was   not  raised.    The   case    is  very  shortly 
reported,  and  not  satisfaotorily ;  and,  so  far  as  it  states  the  debt  not  to 
be  merely  a  personal  one  against  Oman,  appears  not  consistent  with  the 
latter  case,  in  the  Sadder  Court,  of  E.  J),  J9«  8arvn  y.  TTosia  Ohwm 
Sdt  (3). 

Stkir,  J.— I  never  entertained  any  doubt  that,  according  to  the  well- 
understood  meaning  of  the  words  dena  pot<ma,  and  the  every-day 
practice  of  owners  of  indigo  concerns,  the  purchaser  of  a  factory  who 
takes  upon  himself  the  dena  pouma  of  it,  or  in  other  words,  the  assets 
and  liabilities,  and  pu\>li8he8  it  to  all  the  world  in  the  most  pablio  and 

effectual  way,  vis.,  by  registration  of  the  dred  of  porohase,  and  the 
terms  of  it,  in  the  office  of  the  registrar  of  Deeds,  was  liable  to  the 
creditors  for  debts  contracted  by  the  factory.  Bat  still  creditors  are  not 
restricted  in  their  action  against  the  purohaser  individually,  but  they 
may  sue  both  him  and  the  late  owner,  and  the  Judge,  who  so  held  in 
the  Court  below,  took,  therefore,  a  right  view  of  the  matter. 


(1)  S.  D.  A.  Bep.,  1848, 186. 
(2)S,D.  A.  Bep.,  1856,10. 
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The  Chief  Jusbice,  Mi*.  Jnstioe  Kormtn,  and  Mr.  Jastite  Edm^!), 
while  upholding  this  view  of  the  Judge,  »till  coosidered  that  the  ease 
should  be  remanded  that  the  Judge  may  inquire  for  what  particular 
debts  the  purchaser,  Mr.  Etearnes,  agreed  to  bold  himself  liable. 

I  caunot  assent  to  an    order  of  remand  on  these  terms.    In  the  deed 

of  sale^   ail  the  debts  of  the  factory  (that  is,  of  course,  all  debts  for 

which  the  factory  oould  be  legally  held  liable)  were,  without  any  specific 

cation,  all   taken  over,  the    whole  dma  pcwna^   whatever  they  were  at 

the  time.    That  deed  alone  was    registered,  but  some  &ys  afterwards 

as  it  is    alleged,   but  not  proved,   Macdonald,  the  old  proprietor,  and- 

Kearnes  the  purohaser,  privately  drew  up  a  schedule  purporting  to  show 

the  debts  due   by   the  factory,  in  which  schedule  the  rents  due  to  the 

t>latntiff  in  this  case  do  not  appear.    That  schedule  was  not  registered 

nor  was  anything  done  to  give  it  the  least  publicity,  or  to  apprize  the 

creditors  of  the  factory  that  by  this  private  arrangement,  whioh  was  so 

l^reatly    in   modification  of  the  published  deed  of  sale,  the  whole  Jena 

pown^  outstanding  at   the  date  of  sale  was  not  trctnsferred  to  the  por- 

chaser.  To  hold  tha^  there  should  be  an  inquiry  as  towhat  particular  debts 

Keames  agreed  to    take  over,  which  inquiry    may    possibly  end  in  its 

being  found  that  the  debt  due  to  the  plaintiff  was  not  one  of  the  debts 

* 

transferred  to  Keames,  may,  and  probably  will,  be  productive  of  the 
greatest  hardship  to  the  plaintiff  ;  for  Macdonald  having  sold  the  faotoiy 
with  its  liabilities  generally,  may  be  in  Europe,  or  ha  may  be  dead  le«v« 

ing  Bo  atsets,  and  there  may  be  no  way  of  recoveriDg  the  debts  from 
him.  Thus  EeAmes  may  possibly  evade  a  debt  wldch,  by  his  own 
public  aetk  he  acknowledged  himself  to  be  liable  for,  and  whioh  by  the 
terms  of  his  registered  contract  he  is  liable  for,  by  a  deviee  which  any 
one  may  hereafter  adopt.  He  and  Macdonald  say  tooths  poblie^  ire 
have  agreed  that  the  factory  changes  hands,  and  we  have  agreed  that 
Kearaes  recovers  all  the  debts  due  to  the  factory,  and  that  he  pays  the 
factory  ddbts ;  in  private  they  make  another  agreement,  the  effect  of 
which  may  be  that  Keames  is  liable  for  no  debt  whatever,  while  Macdo- 
nald,  by  hood-'Winking  the  creditors,  has  sacceeded  in  getting  out  of  the 
ooui;try,  and  out  of  reach  oC  any  legal  proceedings. 

By  the  terms  of  their  published  deed,  Keames  is  liable  for  aH  the  debts 
of  the  factory  generally,  and  as  from  him  aloue  there  is  any  hope  of 
recovering  anything,  I  cannot  agree  to  a  remand  which  may  possibly 
end  iu  Mr.  Kearoes  being  able  to  show  that,  whereas  he  in  the  most  public 
manner  held  oat  to  all  the  creditors  that  he  was  the  party  to  look  to,  he 
had,  by  another  and  a  private  arrangement  between  himself  and  Macdo* 
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nald,  of  which  the  creditors  had  no  koowKjdge,  settled  that  he  was  to  bo 
liable,  not  for  all,  bat  only  for  some  of  the  debts. 

I  woaM,  therefore,  with  every  deference  to  the  opinion  held  by  the 
Chief  Justice,  and  his  other  two  learned  coUeagnes,  uphold  the  Judgment 
of  the  lower  Court,  and  dismiss  the  appeal  with  costs. 

SsTON-KABm  J,  This  case  involves  a  very  important  principle  alfeot- 
ing  the  interest  of  all  persons  in  the  interior  of  the  country  who  have  to  do 
with  indigo  factories  and  their  lands,  whether  such  persons  be  Enropeans 
or  Natives ;  whether  they  be  managers,  soperintendents,  or  owners  of 
factories  on  the  one  hand,  or  Natives  who  have  dealings  with  the  fac- 
tories on  the  other,  on  account  of  lands,  rents,  &c.,  &c.  I  have  thought 
it  necessary  to  go  into  all  the  decisions  of  the  late  Sudder  Court  in  this 
important  matter,  and  they  are  as  follows:  8yed  Mahomed  BaJnir  v. 
IBlanchard,  B'pence,  and  othwe  (1) ;  Meareg  v*  Dehrandy  (2)  ; 
Mottea  LaU  Seal  v.  Mudden,  Thakoer  (3) ;  Young  v.  Tiery  (4)  ; 
Frith  and  Sondes  v.  Chunder  Itoonee  Debea  (5)  ;  E.  D.  DeSartuh 
V.  Woma  €hMTn  8eU  (6)  ;  Laiafut  Hostein  v,  R.  8avi  (7). 

In  l^e  first  ease,  l^ree  Jndges  of  great  experience  in  the  customs 
tmder  which  land  and  factories  are  held  and  transferred  In  the  interior, 
were  decidedly  of  opinion  that  "  it  is  the  general  practice  that,  if  money 
*•  be  borrowed  for  a  factory  by  a  party  competent  to  borrow,  the  factory 
"  ia  Tosponstble  for  it,  notwithstanding  transfer  by  purchase,  as  the  trans- 
''ferGarrieswith.it  all  the  liabilities  of  the  factory  ;  "and ''with  refer* 
V  eace  ^  the  .usual  practice  in  auch  cases,  «jid  to  what  the  jasttce  of  the 
'  '^^ased^oatided,!*  the  Court  jmiteeded  to  charge  the  factory  generally  for 
a  debt  -  co^trapted  by  a  partus  who'  had  an  6-amia  sihave  therein,  but 
oontraoted  for^tfae^general  good  of  the  whole  factory. 

In  tbe  next  case,  Meares  y.  DeJk*a7idy  (2),  the  Court  held  that  the 
Judge  below  had  wrongly  made  the  new  proprietors  liable  for  the  salary 
of  an  assistant  omplo J ed  in  the  factory,  on  the  supposition  of  a  general 
.practice  api)licable  to  such  case,  whereof  there  was  no  evidence  on  the 
record ;  and  the  Court  relieved  the  new  proprietors  from  the  claim,  as 
one  which  would  not  lie,  withoat  some  reference  to  any  contract  which 
might  have  been  made  between  the  vendor  ajid  vendee,  regarding  the 
payment  of  outstanding  claims  and   debts.    In  the  case  new  before  us, 


(1)  S.  D.  A.  Rep.,  1848,  186. 

(2)  S.  D.  A.  Rep.,  1852,  715. 
(8)  S.  D.  A.  Rep.,  1856, 10. 
(4)  Ibid,  199. 


(5)  S.  D.  A.  Bep.,  1857,  1720. 

(6)  S.  D.  A.  Hep.,  1868, 1814. 
<7)  8.  D.  A.  Rep.,  1860,  56. 
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I  mnst  remark  that  there  is  direct  evidence  o£  what  was  the  contract  as        1864 


to  dena  powna    between  the  old   and   the   new    purchasers.    One    of  Kearneb" 
the  Judges,  who  admitted  the  special  appeal  in  the   above  case  just  v* 

reviewed,  remarked  pertinently  on   the  hardship  to  which  petty  factory  omaran 
^servants  would  be  subjected,  if  they  were  not  considered  to  have  a  lien       Mrrrisa. 
for  wages  on  the  factory  for  and  in  which  they  worked. 

In  the  next  case^  Mudden  Thakoor  v.  Motee  Lall  Seal  (1),  two 
Judges,  Mr.  J.  Torrens  and  Mr.  0.  Trevor,  held  that,  as  the  bill  of  sale 
was  express  as  to  the  liability  of  the  purchaser  for  the  debts  or  dena, 
the  new  owner  was  liable  for  back  rents;  and  the  third  Judge, 
Mr.  Sconce,  concurring  in  opinion  with  his  colleagues,  further  stated  that 
whatever  private  arrangements  had  been  made  by  the  debtor  appealing 
against  liability  for  rents,  the  interest  of  the  plaintiff,  zemindar,  could 
not  be  sunk  thereby^  and  that  the  trajosfer  of  t  he  land  carried  with  it 
the  liability  for  rent. 

In  the  next  case.  Young  v.  Tient  (2),  the  Court  released  a  lessee 
from  the  liability  for  rents  accruing  previous  to  his  purchase  and  entry, 
but  did  so  expressly  oa  the  ground  that  it  was  not  said  '*  that  ho  was 
"  not  bound  by  the  terms  of  his  purchase  to  liquidate  past  balances,  or 
''that  the  assignment  of  the  lease  to  him  had,  in  any  way,  lessened  the 
^  plaintiff's  power  of  recovering  the  old  arrear  from  the  first  tenants.V 
In  this  last  oase,  it  seems  ta  me  pretty  clear  that  no  plea  of  a  purcliase 
with  express  liability  for  the  dena  powna  had  ever    been  raised.    The 

point  was  that  a  lessee  generally  could  not  be  made  liable,  unlioss  so. 
stipulated. 

The  next  case  is  a  well  known  one,  FrUh  and  Sandes  v.  Ohunder 
Monee  Dehea  (d).  The  case  tamed  on  a  bond  for  money  borrowed  for 
the  expenses  of  the  factory,  and  the  Court  ruled  that  the  deed  ia 
question  was  "  drawn  up  ii;  the  terms  of  an  ordinary  bond^  witboot 
**  any  reference  whatever  to  the  factory  for  which  allowedly  the  Bxua 
"  in  litigation  was  borrowed  ;**  and  with  regard  to  a  plea  of  general  prao- 
tioe,  whereby  the  liabilities  of  a  factory  attached,  as  it  was  urged,  to  the 
factory,  the  Oourt  was  "  not  satisfied  of  the  existence''  of  any  sucb 
general  custom,  but  added  that  such  a  general  cufltom,  it  established, 
might  govern  the  decisions  of  the  Courts  while  the  use  of  the  worde 
dena  powna  in  documents  drawn  up'  in  the  Bengali  language  *^  would 
render  argument  superfluous,"  as  under  these  terms  are  clearly  included 
both  the  liabilities  of  the  vendor  and  also  the  debts  due  to  him,  while  iiL 

(1)  S.  D.  A.  Hep..  1856, 10^  (3)  S.  D.  A.  Bep.,  1857, 1220. 

(2)  Ibid,  m* 
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SogUfih  conFoyanees,  the  Coort  woald  hmre  to  look  to  the  eipress  terms 
used.    On  the  whole,  the  Court »  referring  to  two  of  the  oasea  cited  above, 
viz.,  those  of  1818  and  1852,  rated  that  the  correct  principle  was  that  the 
liability  of  a  new  purchaser  for  tbe  personal  debts  of  a  vendor  (iepended, 
first,  on  the  express  contract  betw  een  them ;  and  if  there  were  no  written 

» 

contract/ then  on  the  general  or  particular  custom,  or  on  other  circnm- 
Btanoes  of  the  case.  The  oonolasion  drawn  bj  the  (Jourt  in  this  casei 
while  releasing  the  new  purchasers,  was  »thab  parties  lending  monej  to  a 
lactory  should  take  care  to  have  the  loan  made  a  lien  on  the  factory  by 
express  terms,  and  if  they  did  not,  that  tbey  could  only  hare  their 
remedy  against  the  original  borrowers. 

In  the  next  ease^  E,  D,  Be  Sarun  v.  Woma  Chum  Seii  (1),  tbe  Gbnii, 
in  oonfonnity  with  the  decision  just  'reriewed,  said  that  the  presumption 
was  not  that  the  new  purchaser  took  the  factory  with  its  liabilities,  bat 
that  the  parties  claiming  rents  were  bound  to  prove,  I  y  special  engage- 
ment or  otherwise^  that  tbe  debts  were  not  personal,  end  that  the  factory 
was  liable.  In  this  view  the  Court  held  plaintiffs  entitled  to  rents  from 
the  new  owners  only  from  the  date  of  the  purohase.  Bat,  in  ihia  oaM» 
the  bill  of  sale,  which  might  have  shown  tbe  real  state  of  the  oase»  was 
lepeatedly  called  for*  but  bad  never  been  produced  in  the  firkt  Court. 

The  last  case  quoted,  LtUaJut  Ho8sein  v.  B.  8av%  (2\,  merely  turns 
pu  a  question  of  QOstSj  and  throws  but  little  light  un  tbe  present  questr  n. 

From  the  above  review,  I  draw  the  foUowiog  conclanons.  The  ezist- 
enoe  of  a  well-understood  custom,  whereby  the  new  purchaser  on 
taking  the  dena  powM,  in  empowe  red  to  collect  all  outstanding  balances 
and  is  liable  for  all  bona  fide  debts  incurred  for  and  on  account  of  the 
factory,  has  been  openly  recognized  in  some  decisions  of  the  Sndder  Court 
by  Judges  of  great  experience.  The  existence  of  such  a  custom  ban, 
never  been  positively  denied  by  other  Judges,  even  when  in  a  partiouiar 
case,  from  the  facts  before  them,  tbey  have  refused  to  hold  the  new 
pnrohasers  liable.  The  utmost  tbat  these  Itater  Judges  have  done  is  to 
rule  it^t  there  was  no  evidence  of  such  a  Qustom  in  the  cose  before  them* 
In  the  oi^se  now  before  our  Full  Bench,  the  prinqiple  was  diractly  con* 
tended  for  by  the  plaintiff  himself  as  one  recognized  by  all  indigo  con- 
oems,  and  the  Judge  of  the  Court  below  has  acted  on  and  reoegnized  the 
same  prinople.  Its  existence  and  a  general  and  wide-spread  belief  in 
its  existence  were  admitted  by  Mr.  Allaa,  who,  however,  argued  the  oasp^ 
for  the  aon-liabiiity  of  the  new  purchaser  before  us  on  special  groppds. 


(1)  8.  D.  A.  Bep.,  1858,  1814. 


(2)  S.  D.  A.  Bep.,  I860, 55. 
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From  the  above  it  follows,  that  I  concur  ia  a  great  deal  t>f  what  has 
been  laid  down  by  the  Chief  Jastioe  and  my  other  ooUeagaeSi  Mr.  Jastice 
Norman  and  Mr.  Justice  Kemp,  in  their  Judgment.  The  ruling  that 
the  purchaser  of  a  &etory  in  this  country,  who  takes  it  with  the 
dsnapowna,  is  liable  to  be  sued  by  the  oreditors  of  the  eonoem,  seema 

to  me  a  sound  ruling)  and  one  in  aooMdanoe  with  several  earlier  decisions 

of  the  late  Sndder  Court,  as  well  as    in  conformity  with  the   common 

understanding  and  custom  of  the  oountr/|and  the  necessities  and  oontin. 

geneies  under  which  trade  must  be  carried  on,  and  concerns  must  change 

hands,  in  the  interior  of  this  country,  where  the  sodden  departuee    of 

owners  aod  managers  is,  for  obvious  reasons,  inevitable.    In  the  case 

BOfW  before  us,  the  terms  dena  powna  were  used,  and  I  have  no  doubt, 

used    advisedly  and   with  a  full  knowledge    of  their    meaning    and 

interpretation  by  the  English  firm  in  Calontta  which  drew  up  the  trans- 

fer  frem  Macdooald  to  Keames,  of  March   18S7,   in  the   phraseology 
common  to  English  legal  docnvients  of  that  kind. 

I  also  concur  in  that  part  of  the  judgment  which  rules  that  the 
creditor  is  not  bound  to  elect  between  its  original  debtor  (Maodonald) 
and  the  assignee  o(  the  faetory  (Keames),  but  that  he  nu^  look  to  the 
aaaignee  and  the  original  debtor,  either  or  both,  as  he  thinks  fit.  Tw 
though,  under  the  euslom  of  the  country  so  well  understood  by  European 
gentlemen  and  natives  of  all  dases*  I  believe  that  the  creditor  will 
ordinarily  consider  the  purchaser  to  stand  exaotly  in  the  shoes  of  the 
original  proprietor  or  assigaoiv  and  will  look  to  that  purchaser  to  sue 
and  be  sued,  and  though  hold  that  factories  do  change  hands  con* 
stantly  on  this  understanding  the  new  purchasers  discharging  the 
liabilities,  and  collecting  the  dues*  without  having  recourse  to  law  suits 
still  there  may  be  cases  where  he  ought  not  to  lose  his  remedy  against 
the  original  debtor,  but  should  be  allowed  to  proceed  against  him  for  the 
re  every  of  his  claim. 

Bat  I  sm  anable  to  concur  in  that  part  of  the  judgment  which  would 
remand  the  case  for  the  |«asons  giveu.  I  think  that  the  reasons  given 
by  the  Judge  for  holding  Keames  liable,  as  well  as  Maodonald,  iu  this 
instauce  are  fuQ  axid  sufficient. 

The  Judge  finds  as  a  faet/  and  oo  full  and  satisfaotory  evidenoe,  that 
the  sum  claimed  as  rent  was  dttefor  lauds  taken  fortheuae  ef>  and 
attached  to,  the  factory,  and  was  not  denied  by  Keames  to  be  due  on  the 
date  from  which  Keames  took  over  the  ooocem,  i.  e.^  on  the  30th  of 
September  1856,  or  the  last  day  of  the  indigo  year. 
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He  also  finds  that  the  alleged  separate  paper,  the  existence  of  which 
Was  only  known  to  Kearnes  and  Macdonald,  uras  not  proved,  as  it  ought 
to  and  might  have  been ;  and  it  seems  to  mo  a  hard  doctrine  when 
applied  to  tho  e  cases,  that  creditors  are  to  bs  admitted  to  sne  assignees 
or  parohasers  of  snch  ooncemawho  take  tbem  roiradly  with  their  dena 
fovma  or  assets  and  liabiiitiea,  and  yet  ave  liable  to  have  their  olaime 
defeated  by  separate  and  secret  agreemeiitB^  of  which  they  could  have 
DO-  possible  knowledge  whatever  from,  the  terms  of  the  conveyance 
between  the  principals.  It  appears  to  me  on  this,  that  the  only  notieo 
which  the  creditors  could  haver  of  the  transfer  was  the  registered  con- 
veyance and  that  this  deed  was  notice  to  aU  couoerned  of  the  person 
'to  whom  they  were  in  future  to  look  as  capable  of  suing  and  being  sued. 
Of  course,  in  being  desirous  of  upholding  the  decisioa  of  the  Judge  on 
this  point,  I  did  not  intend  to  ruie  that  all  debts  must,  in  all  cases,  be 
discharged  by  the  new  purchaser.  Each  debt  must  be  judged  of  by  the 
circumstances  under  which  it  was  incurred.    There  may  be  debts  which^ 

on  investigation,  may  not  be  found  to  attach  to  the  factory,  but  to  be 
personal  liahilties  of  the  late  proprietor.  In  this  ease,  however,  the 
Judge  finds,  on  good  evidence,  that  the  debt  runs  with  and  is  admitted  to 
run  with  the  land,  and  that  the  new  proprietor  accepted  the  transfer  by  a 
public  deed  without  any  reservation.  To  give  Macdoneld  and  Keames  au 
opportunity  of  now  proving  the  nature  of  any  separate  and  secret  agree- 
met)t  between  them,  would  be,  as  I  read  the  transactioo>  to  imperil  the 
Just  claims  of  the  creditors.  The  separate  schedule  oupfht  to  have 
been  filed  and  registered  with  the  bill  of  sale  of  March  1857.  If 
Keames  should  now  establish  the  hona  fides  of  his  separate  agreement 
with  Macdonald,  and  should  show  that  this  special  debt  was,  by  mutual 
agreement,  excluded  from  the  general  liability,  to  what  remedy  would 
the  creditor  be  left?  Macdonald,  as  Mr.  Justice  Campbell,  in  referring 
the  case,  particularly  observes  in  his  reasoning  on  this  part  of  the  sub- 
ject, with  which  I  wholly    ooocur,  '^may  be  at  the  other  end  of  th& 

earth." 


For  the  above  reasons,  while  entirely  concurring  in  the  general|opihioD> 
which  the  judgment  delivered  by  the  Chief  Justice  clearly  set  forth, 
I  am  compelled  to  dissent  from  the  order  of  rem/ind  for  further  evidence. 
I  would  uphold  the  decision  of  the  Judge»  iacluding  both  Maodooald 
SiDd  Eearnes  in  the  decree  and  would  dismiss  this  sppeal  with  costs. 
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Before  Sir  Barnes  PBoMch-Ki,  €Mrf  Ju9^^  Mf.'JtuitUeLfi,  JaeksonMr^ 
^fttaiice  Shumhoonath  PundU,  Mr.  Justice  Levinge  <md  Mu  Justice  S.  Jackson        |gQ4 


LALA  JOTI  LAL  (PiilOTifp)  ©.  MOSSAMtTT  DURANI  KOWAR     • 

(Dbibndakt).* 

MUSSAMAT  LAL  KOWER  {PtkiVTm)v.  BA£0O  JAIKARAN  LAL 

(Dbfshdant)* 

Mitdks)uurm'^Svc€es»iofir^Stefh-Moiher  ancL  Step-^^Qrandmaiher 
AccordiDK  to  tho  liituksiiar  a  in  a  divided  family,  a  step-mother  cannot  Racoeed 
to  the  estate  of  herBtep-son,  ^t  «  tftep-gfaadmotlier  to  the  estate   of  her  step- 

grandioB^. 

The  question  in  tmse  Ko.  3024  of  18^2  wa9  whether  under  tho 
Mitaksbara,  where  the  family  is  divided,  a  f^tep^mother  can  snoceed  td 
the  estate   o£   her   step-son.     The    case  came   on   before  Kbmp  and 

Cahpbkll,  JJ,.   by  whom,  as  the^y   differed,   the  above  qaestion  waa 
referred  fer  theppinion  of  a  Fiidl  Benoh> 

Tho  opinion  t)f  lAte  Fall  Btnch,  on  the  question  referred  to  them,  waa 
delivered  by 

Feacocx,  O  J. — This  case  was  referred.  Dor  tho  opinion  of  a  Fall 
Bench  by  Mr.  Jastice  Kemp  and  Mr.  Jastice  CampbelL  The  question 
to  be  considered  is,  whether  assuming  the  family  to  be  a  divided  one 
A  step-mother  can  succeed  to  the  estate  of  her  step -son.  according  to  tho 
law  prevalent  in  Mithila. 

It  is  clear  that,  according  to  the  law  as  current  in  Bengal  the  step^. 
mother  cannot  succeed  to  the  estate  of  her  step-son.  Bi;t  it  is  contended 
that*  acoording  ta  the  Mitakshara,  which  is  the  iaw  prevalent  in  Mithila*. 
a  different  rule  prevails.  We  have  considered  the  authorities  cited  in  tl^o 
coarse  of  the  argument,  and  arp  cleady.c^  opinion  that  the  fttep-mother 
cannot  succeed  (I).  It  was  admitted  that  the  decisions  in  ^urAanprtfa 
Munee  v.  Banee  Soogunda    (2)   and     Narainee    Dibeh   v-     Hirhishor 

^Special  appeals  No.  824  of  1882  and  No.  8  of  1861,  from  a  deeision  passed  by 
the  Jnd^e  of  Tirhoot,  dated  the  23rd  September  1862  affirming  a  deeision  of  the 
gecoad  Prinoip.il  Sadder  Ameen  of  that  district,  dated  the  9th  August  1862. 

(1>  See  the  remarks  of  their  Lordships  of  lector  of  Madura  v.  MtUu  "Bamlfnga 
the  Privy  Gcoacil,  in  tho   case  of  the  OoU     Ssthupatlty,  1  B.  L,  R.,  p.  C,  20. 

(2)  I  Sel  Rep,  87. 
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18G4        Bat   (1)  are   the    only   exprest     anthorities   in  her  faror.    In    those 

Lala  JotiLal  ^*'''*  ^®  '^'^^^  ^*  ^^®  Btep^mother  was   npheldt  but  doubts  are  thrown 
V.  upon  them  by  Mr.  Macnaghtea  in  his  Notes. 

MUSSAMAT 

^owKR*        '^^  qaeotion  depends  upon  tlie  sense  in  which    the   word  "mata*.  ia 

used  in  the  mitakafaara,  on  the  Chaptera  on  Inheritsnce.    It  was  urged 

Lal^owm   ^^^  when   a  distribution  is  made  after  the  life  of  the  father,  a  step- 
V.  mother  is  included  nnder  the  word  "mother."  In  the  Mitakshara,  the  rule 

KAN  LiL.  is  hiid  down  at  page  285,  paragraph  2,  where  it  is  said  "of  heirs  separat- 
**  tng  after  the  decease  of  the  father^the  mother  dhalf  take  a  share  equal  to 
"  a  son"  (2);  and  our  attention  was  called  to  the  fact  that  in  the  Mitak- 
shara there  ia  nothing  to  ahow  that  the  step-mother  was  not  inolnded, 
whereas  in  the  Dayabhsg^,  page  63,  paragraph  30  (3),  the  step-mether  is 
expressly  excladed.  We  think  that  the  ralei  whatever  it  may  be  in  tha 
case  of  partition,  is  not  nece«isarily  applicable  in  the  case  of  inheritance; 
and  that  although  the  word  "matta"  may,  (In  some  cases  include  a  step- 
mother) it  does  not  necessarily  do  go  in  all  cases.  The  cases  cited  from 
Macnaghten's  Hindu  law  page  50,  related  to  partition;  we  must  look 
to  the  oboumstanoes  of  each  particular  case  m  which  th6  wotd  is  used. 
It  woald  be  contrary  to  the  reason  for  which,  aooordmg  to  the  Mitak- 
shara, a  mother  sucoei-ds  to  her  natural  son  in  preference  to  his  Either  to 
hold  that  the  mother  includes  a  step  mother.  In  Chapter  II  pag  MS 
of  the  Mitakshara   (4),  it    is   said:    ''On    the  &ilure    of  those  heirs 

''(speakingofdaaghterq  and  daughters' sons)  the  two  parents,  (meaning 
**  the  mother  andthe father)  are  successors  to  the|property."— Paragraph  I 
Paragraph  2  assigns  a  reason  why4n  oonstming  the  above  text  the  mother 
takes  the  |9«tafe  in  the  first  instance  ,  and  on  failure  of  her,  the  &ther^ 
Paragraph  3  proceeds:  **  Besides,  the  father  is  a  oommon  parent  6o  other 
"  sons,  but  the  mother  is  not  so ;  and  since  her  propinquity  is  con- 
^  ^equently  greatest,  it  is  fit  that  she  should  take  the  estate  in  the  first 
^  instance,  conformably  with  the  text  — "Po  the  nearest  Sapinda,  the  in- 
i'heritaQoe  next  belongs.*  *' In  the  note  to  pAragtBEph  it  3,  is  i^ild;  **  The 

**  moth^  is  in  respect  of  son  s,  not  a  common  parent  to  several  sets  of 
^tbem,  sod  bier  propinquity  is.  therefcve  more  immediate,  compared 
<*  with  tite  lathers.  But  this  paternity  as  oommtm,  i»iace  he  may  have 
*'  sons  by  women  of  equal  rank  with  himself,  is,  well  as  children  by 
"  wives  of  the  Eshetria  and  other  tribes,  and  his  neat  ness  is  therefore^ 
*•  mediate  in  comparison  of  the  mother's.    The  mother  oosequently,  ia 

(1)  1  Sel.  Rep.,  39.  (3)  Stokes'  Hindu  Law  Books  p.  231, 

(2)  Stokes'  Hiudu  Law  Books,  p.  397,     Dayabhag  Chap,  III,  s.  2,  para 30. 
Mitakshara ,  Chap.  I,  a.  7,  para.  2.  (4)  Stokes*Einda  law  Books,  p  441 
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**  ncaroit  to  her  child,  9,nd  she  8U(x;eeds  ta  the  estate  in  the  first  instance,         1864 

**Bince  it  ia   ordained  by  a  passage     of  Menu,    that  the  person  who  is  "        Z     7"* 
1.1.        r,,,,.  .»  LalaJotiLal 

'  Beareat  of    km    shall  iiave  tn^  property. '  y^ 

MuasAMAT 

The  reason  given  in  the  above-cited  passage  from  paragraph  3,  shows       Dubani 
thai  a  step^mother  is  not  intended   to  beinchided  in  th  word  'laother;'        Kowsa* 

a»d  Strange,  in  his  book  on  Hindu  law,  page  144,   refers  to  the  paragraph  Mussamat 

as  an  authority    for  the  text ':    **  Ste|}-mothers,  where  they   exicA,   are  ^al  Kow£a 

excludjsd^   (D-    Theye^  fek^A.  other     passages    in    the   Mitakshara  with  Baboo  JaikA-* 
r^^rd   to  the    right    of  grandmothers,    to  sucoeed  to  the  property  of     ban  L4L. 

israadsona  in  preference  to  graudlath^fi,  which  show  that  (step-grand< 
mothers  could  not  be  included.  See  Chapter  II,  section  4,  paragraph  2, 
Midsection  5,  paragraph  2,  and  the  note « in  those  passages.  For  the 
fdiovo  reaaoDSiwe  ,are  of  op.imoa.that  »  atef^-mother cannot  take  by 
inheritanoci  from  her  step-eon. 

We  may  remark  that  our  opinion  is  in  conformity  with  the  table  of 
sttooession  prevalent  in  North-Western,  schools,  includmg  Mithila,  pre-> 
pared  by  Baboo  Prasanna  Kumar  Tagore,  according  to  the  Mitakshara, 
Vivida  Chintamani,  and  other  wprks,  in  which  it  will  be  found  that 
*' step-mother '*  aud  *'  step -grandmother'*  are  entered  as  nt2.  The  table 
immediately  8Uooe.ods  the  preface  to  Vivida  Chintaroaui  by  Prasanna 
Knmiar  Ingote. 

This  opinion  will  be  communicated  to  the  Division  Court  by  which 
the  question  was  referred  to  us  for  t^he^rinformatioa  and  guidance. 

In  the  second  case  (No.  8  of  1861  J,  the  question  was  .whether,  under 
the  Mitakshara  law>  assuming  a  iami-y  to  hjo  divided,  the  widow  of  the 
paternal  grandfather  of  the  deceased  can  succeed,  she  not  being  the 
mother  of  dec^ased^s  father.   - 

The  case  came  on  in  regular  appeal  before  Batlvt  and  Campbell,  JJ.,» 
whoweie  of  opinion  that  the  step-grandmother  was  entitled  to  succeed* 
bst  on  application  for  a  review. of  judgment,  they  referred  the  question 
for  th'e-opintoo  of  a  Full  Bench. 

The  opinion  of  the  Full  Bench  was  delivered  by 

« 

PeaooCK.  0  J.—  We  are  clea-ly  of  opinion,  fortho  reasons  given  in  our 
judgment  in  Special  Appeal,  No.  3024  of  1862,  that  a  step-grandmother 
cannot,  under  the  circamstancea  above  stated,  succeed  to  the  property  of 
the  stepgcandson. 

(1)  see  also  Macnaghtea's  NotoR,  1  Set.  Bep.,  39, 42. 
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B^fere  Mr.  JtMte  Norman,  Mr.    Juitke  iVevor,  Mr.   Jutiiee    Lo^^Mr. 
JtMce  Lmnge,  aud  Mr.  Justice  Skumhoonai^  PundiL 

VtASCNASATAN   BANfiRJRK    (FLAiNTirF)  and  othxeb,  i;.JATA* 

KBlSflNA  MOOKEBJEB  (DvznAjn).^ 

1864 
Dec.  lOi  JLhaitmmU  of  reni,  8M  far^Painidar^Aei  X  of  1850, «.  Sl^ 

A  i^Ktnidar,  or  tmy  o«hef  iMSe-hoIdm*,  vmy  Mtiir  atait  tgaSmi  iba  anniadtrfor 
-•Utemttit  of  r8Dt»  n&Aar  ft«|ti«A  83^  Act  X  of  18St. 

This  was  a  rait  brought  by  the  iikioiiffy  a  palhidar,  aftainst  the  aemSo^* 
dar,  in  the  Collector's  Conrtt  under  Act  X  of  lSi9,  to  obtain  a  vOHrfM'on 
of  rent,  on  the  allegation  that  a  certain  portion  of  the  land  held  bj  bun 
had  been  reeumed  as  chakeran  by  Govemmenr. 

A  special  appeal  was  prtferred  to  the  High  Co^rt ;  and  at  the  bearing 
•before  Trwor  and  Campbell.  JJ.,  it  being  pointed  out  that  there  were 
'Conflicting  dccisioa  on  the  point  as  to  whether  a  suit  for  abateoeot  ot 
rent  on  the  part  of  a  patnidar  against  a  semindar  is  cogntsabfe  nader 
section  23 1>!  Act  X  of  1859,  those  learned  Jttdgea  referred  the  point 
to  a  Fall  Bench. 

The  opinion  ef  the  Tnll  Ben  A  was  detirered  bf 

NORirAK,  J^.-^twho  after  statfog  the  facts  continued)  :^9hG  deci- 
Miioos  (1)  of  this  Court  aHnded  tobgr  the  learned  Judges  who  referred 
the  poiat,   bear  date   the  18th   If  arch    1864  and  4th    July   1864.    Is 

the  latter  oase,  Mr,  Justice  Levkige 'differed  from  tbe  ether  Judges  ti;fiog 
the  case  and  held  that  a  suit  of  this  kind,  though  not  admisaibla  wndev 
^eotaon  18,  was  iclearly  so  under  section  83  of  Aot  X  of  1888. 

Section  18  is  of  coarse  aipp^icaUe  only  to  the  case  of  ryots  having  a 
right  of  occapancy,  but  the  terms  -of  section  23  appear  large  enough  to 
•embrace  all  suits  between  all  panic*,  when  the  relation  ezi8t«»  and  when 
the  objeot  of  the  suit  is  to  >obtaHi  remissian,  in  some  one  or  Dtber  of 
the  ways  indicated  in  that  seotioB. 

The  Boits  mentioned  in  stotion  S8  cannot  be  restiictad  to  raits 
•between  proprietors  and  actual  onltifators,  for  weeee  in^cknue  the  6fcli  woi^ 

^Special  Appeal,  No.  2209  of  lS6d,  from  a  decision  passed  by  the  Officiating  Jadge 
•of  Hooghly,>date  80th  Jane  1863,  revessing  a  deoisionof  the  Deputy  Collector  of 
Jehanabad  •dated  27th  March  186t. 

(i)  XTnreported. 
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•  iarmer  or  tenant"  used  along  with   the  word  "  ryot,"  and  if  farmers        ^^^ 
whoy  in  many  instances,  hold  large  tracts  of  cduntry  under  their  leases,  Kamn arayan 
be  allowed  to  bring  suits  under  this  law  as   against  their  landlord,  why     Banicbjkb 

shoald  not  a  patnidar  who  holds  a  lease  in  perpetuity  P    The  period  of  the  Jataebishn a 
]0MeeiiiaetaiieotthequeBtioiu    Olanse^  aooiioii  S3,  embraote  ail  suits,.  lioouBJKs. 

otHodn^  under  aeottous  13,  14,   15,  16^  17,  and  18  of   the  Act.    Now^     . . . 
aecstions  15  and  16  relate  to  dependent  talookdar*,  a  class  in  existence  nt 
the  time  of  the  permanent  settlement,  but  differing  in  no  other  inspect' 

from  pataid«8«  If  thaee  may  bring  suits,  wby  nob  patnidars  P  And 
Iran  a  connderation  of  the  ▼arious  parts  of  the  Act  it  would  appear  to 
luKVobesAtiieobjeot  <if  the  L^ftlatBte  in  euaetiug  it  to  bring  all  qnes- 
iioiis  relating  to  the  rent  of  land  between  landlord  and  tenant,  of  what- 
ever degree,  under  the  cognizance  of  the  Court,  the  powers  of  which 
have  been  much  enlarged,  as  the  preamble  states,  to  enable  it  to  dispose  of  ' 
ihem.  It  speaks  of  lyots,  farmers,  or  tenants.  Harington,  in  his  Anidysis 
oa  the  Chapter  on  the  Bights  of  Landlords  and  TenantSr  Vol.  Ill,  page  419^' 
Hioe  describes  those  who  were  called  tenants  and  under-tenants  as  desig-^ 

-onted  by  Shore :  **  whether  aemuidars,  separated  talookdars,  maliks,  and 
"  other  declared  proprietors,  who,  with   reference  to  the  nature  of  their 

*  tenures,  or  holding  directly  from  Ooyemment,  may  be  denominated  supe* 
**  rior  landholders  and  tenants-in-chlef ;  or  the  dependent  talookdars  and 
*'  other  inferior  landholders,  as  wett  as  the  immediate-  occupants  of  the 
**  soil,  wlio  holding  their  tenures  nadBt  the  semindarB  alld' other  prop#ie- 
^  tore  of  land  alanding  between  them  and  Qcvremme&t,  may  be  elasaedi 
^  ttndsr  tlie  general  designation  of  under-tenants;**'  Now^  it  is  evideali 
lliatilie  patnidhrs  fall  under  the  se^xmd  of  these-  olaAsea ;  amd  if  so,  why. 
ahquld  they  be  exoluied  from  bringing   suits  for   abntemeqt  in  the  Col* 
lector's  Court,  wluch,  by  the  oonoludlag  rules  oi  seoyon  28#  is  declared 
tobetheonly  Court  in  whtoh  such  suits  can  be  brought  P    Ifitbesaid 
that  suits  uitder  that  sectioa  are  limited  to  those  betwden  the  proprietors 
and  cultivators,  it  may  very  fairly  be  asked,  where  are  the  restrictive 
iroTilB  P    For  the  section  speftks  of  suits  by  ryots  and  farmers  and  tenants, 
SMid  ae  apparently  embvacea  all  dasaes  of  tenanta.    Iiooking  therefore,, 
et  the  obfeot  of  the  Act,  whicb  waa  to  oomprehend  in  one  Code  all  quea« 
koe  lelatiqg  to  rentihat  might  arise-  between  'landlord  and.tenant,  we  see 
no  ground  for  exduding  a  suit  brought  by  a  patnidar  or  any  other  lease- 
holder for  abatement  (tf  rent,  as  being  beyond  the  purview  of  the  Act. 
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1864        Btfivt  Ur.  JutUce  NormcuK  Mr>  Justice  Tnvor^  Mr.  JuHicB  Loth,  Jlirv  Jmttk^ 
^'^'"'  8h%m;^QomUh  Pmt^t,  and  Mr.  Juttke  j[>vmi^. 


GUPINATH  SING  (Dbfbhdakt)  v.  SHEO  SAHAY  SING  (Plaistxw)* 
BzecvLH<m^Mdiigagt  —Suht^uent  jPurc AttJ«r— Ifoiwy- Dw5r«». 


Wh«ii  ft  penoA  t6  wK^w  ^MfMi-t^  ts  Ridged  for  k  dobt  obtainB  a  tiiifple 
decree  agAinit  Win  debtoi^  in  respect  of  .1<bedeVt,  be  cannot  execute  ihnt  decree 
against  the  property  pledged,  where  it  id  in  the  podfiesston  of  a  Babseqaont  hind 
fid9  pordiaaer. 

The  tacts  in  this  case  woro  as  loUows.  Oa  the  17th.  March  1850, 
one  Riswanath  Gir  borrowed  money .  fron) .  the  p  aintiff,  and  ezeqated  a 
bond,  and  at  the  some  time  pledja^  .  a  4-anna  share  qC  mokorrwi  aa 
•ecurity  for  the  debt.  The  plaintiff,  sued  to  recover  the  ^nm  lent,  and 
obtained  a  decree  for  the  amount  cUi<ood,  on  the  25 ih  May  1860«  '  In  his 
plaint  he  did  not  seek  .to  have  the  property  plcdp^ed  to  him  made  liable 
for  the  debt»  nor  did  the  decree,  point  to  that  property  as  specially  liable 
for  the  debt. 

On  attempiinx  to  get  his  decree  etecntod  by  sale  of  'tffant..  propertyi 
the  plaintiff  was. opposed  bj^ar  thivd  party,  «ne  Gopinath  who  aUegpd 
that  Biswanath  had  tio  authortt^  to  pled^d  the  property,  aefa^hfid  poe^ 
vionsly  sold  it  to  Bafcsk  Gir  in  1849,  who  had  sabseqnatttly  aold  it 
to  him,  Gapintfth»  ob  the  SOtfa  Dwembtr  -  IBSdi  Tlfee  plaihitirs  ^ppii. 
cation  was,  aocordinf^ly,  rejected  on  (flia  ^()th  ^Febroary  1861,  aiid  he 
bronght  the  present  sait  to  sot  aside  that  order,  and  (o  brings  the  property 
{hedged  to  him  to  sale  in  execoitioii  at  his  dooree,  aga&kist  Balak  Gir  as 
representative  of  Biswanath.  Gir. 

Both  the  lower  Courts  found  that  the  allofmd  sale  by  Bis^aitaih  to 
Balak  Gir  in  1840|  was  aftotion,  tliat  Biswanath  remainod  in  posBessioB 
of  his  property  till  his  deatk  in:  185  L;  and  that  lie  was  sneoeeded:  by 
Balak  €Kr  is  his  desoiple.  Th^  held  that  a^  the  property  waft  distiilOtly 
pledged  to  the  plaintiff  as  liable  for  the  debt  contracted  by  Biswanath, 
he  was  entitled  to  bring  the  prv>perty  to  sile,  notwithstanding  its  subse- 
quent sale  by  Gupinath,  tho  bouM  fides  of   which  was  not  questioned ; 

•  Special  Appeal,  No.  2309  of  18Q3»f torn  the  decision  of  the  Jadgeof  Shahabad, 
dated  the  lOth  July  I'iO;^  affirming  a  decision  of  the  Princi|>al  Judder  Ameen  of 
that  district,  dated  the  1^3rd  Janaary  li63. 
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a»d,   thcTefdrOi '  relying  .  upon     Durguatgeer     8utuuse»  v.    OouniMhiik 
Skah  (1),  tbey  gave  a  decreo  for  the  plamtifL 

Tbo  dofeodant  appealed  to  the  High  Court. 

The  OMO  oaBM  on  beCbra  Tbe^r.  mad  Locff,  JJ.,  who«-  considerinc; 
iho  later  case,  Mina  Ahid  So§9ein  v.  Brijo  BekarMLM  (2),  feo  be 
in  conflict  with  the  case  of ,  Dwrgnngear  SunnfMBee  t.  .Goufnioh%n 
Shah  (1),  referred  the  foUowuig  question  tor  the  opinion  of  a  Full  Bonc^. : 

"Inacaae^werQproper^..iia8  .been,  diatinctly  pledged  in  acooptyior 
**  a  loan,  aad  the«  lender  does  not  seek  in,  his  plaint  to  have:  his  claini 
'*  satisfied  irom  such  mo^rtgsiigQ^  prop^ttj^  but  iasaj^i^fiedwiuh  a  simple 
V  money-deoreot  whioh  doe^  not  d^are  the  s^  property  to  \fe  byppth**' 
**cated  and  liable  to  be  .aold  for ,  the  .  debt,  Y^e&^er  he  ean  proceed, 
**  against  that  proper^  as  mortg^iged  to  hun»^iii  it  be  found  iu  the  pos- 
*'  session  ofa  thipd.  panoocnot  aparfy/to  Ihe  suit,  who  haapurohated 
**  it  in  good  faith,  and  for  a  valuable  consideration. " 


1864 


CUPINATlt 
8  TNG 
V, 

Shkosahat 
Sl^G. 


Baboo  KaUyprasanna  iJutt  tor  fippellant. 

I  r 

*  • 

Btboos  Difioritmautht' .MAiUr^  aad .,  <^liua4ii  Pnsuuid  Bamrje^  .iof 
respondent. 

Th9  opinion  of  the  Full  Bench  was  deiiTered  bif 

NoRVAir,  J.-^This  esse  lifts  been  referred  to  a  Full'  BeHcft,  owin^  iA 
an  apparent  discrepsncy  in  two  dec'sions  of  the  late  Sudd«»r  Court,  dat<»d 
•respectively  the  22nd  June  1857  and  30th  April  1S61,  and  to  obtain  an 
authoritative  ruling  on  the  point. 

On  a- oonsider&tioa  of  the  ^two  deoinons  of  the'  SnMer  Oonri  refeired 
ti  above,  we  find  thad  they  ano  not  in  r^B^f  iaai  isotifltet.    In  Mie  ^aea.  cvf 
Mirza  Akid  S$B»$m  v.  SriiP  Jkha^^  Lmlli2\.  dadlde4  on  ihadOjbh  ^pril 
1861^  one  Ajeetnarain*  bysn  ikmoieniah  wrttUa  in  ]846v  m$9eed  that 
npon  a  certain  possible*  (uturei*and  eoiiiim(^t*  ^eiit<(  wbieh  inveffetf^  d^ 
not  happen  before  the  22nd  Jnne  1850,  he  would  execute  a  bill  of  sale  oC 
Koufla  Sa^oobpoor  to  the  plali^tiff  Bfi>o  Bfri^m^  LdHf  Oa.tbe  Qth  Nay 
1850,  he  sold  the  monsahin.  gneBtion^ .  by  mkonafidt^  oenvey^noer  for  % 
valuable  consideration,  to  the  defendant  Abid  JBLossein.    Oa  the  1 6th  June 
18559  the  plaintiff,   sing   on  the  ikrarnamah,  obtained  a  simple  money- 
decree  against   Ajeetnarain.    The  Court   having   refused   to    execute 
tbis  decree  against  the  property  iu  the  possession  of  the  defendant,  the 


(1)8.  D.  A.  Rep.,  1857, 1063. 


(2)  S.  D.  A.  Eep.,  1861,  185. 
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1861        phtnUff  breagUt  a  Mt  to  sM  Mide  the  Ml*  io  tlM  MetkimA,  tad  to 

GupxiTTir*  ""^^^"^  ^^®  proceedings  in  the  execution  departmettfe  staying   tbe  Mle  of 
SiKO        tbe  property.    It  was  held  that  haTing  elected  to  take  this  coarse,  he 
BuRMAHAT    ^^^^  ^^  ^  allowed  to  realise  tbe  amonnt  of  his  decree  from  the  pro- 
SiMo.        perty  mentioned  fothe  tkramamah  ;  in  fret  tbeagrMtneiit  oontained  in 
that  instrament  was  simply  that^  np^n  thehappemog  of  thee?4nt  pro- 
vided for,  Ajeetnarain  bound  bimsett  to  exeeote,  on   beibg  requested 
to  do  so,  a  mortgage  of  the  property.    No  sneh  request  was  niado  within 
a  rt asoaaUe  time.    Before  any  sndh  reqaett  was   made,  in  l^nonmoe  of 
A  jeetnarain^i  oontinotf  the  defendant  aoqnir^  bit  title.   Vie  Conrt, 

therefore,  held,  and  tishtly  held,  witboot  entering  into  the  difllcQlt  qnes- 
tion  as  to  ^Kat  might  have  been  theeqaitieaof  the  parties  had  ptaiotiif 
called  on  AjeetOMraia  to  execate  a  mortgage  to  *"  bite  on  or  imfmediately 
tti^f  22nd  June  1S50,  diat  the  ri^ht  was  Tost  or  watred  as  a«(aloat  the 
def^bdaht  by  Ih^oonrae  wfaieh  tbe  plaiutlff  hid  ehdsen  to  adopt. 

From  ttie  decition  of  the  22nd  June  1857,  Dur^wnffBer  AmuMtee  ▼. 
Ocwrmohum  Shah  (t),  it  appears  ttat  one  Bheoperabad,  the  owner  of 
the  property*  had  pledged  it  first  to  Qoormohan,  then  t»  Dnrgungeer. 
Tbe  former- got  A  teoaey^deere^,  wtifeb  he  songht  to  enforce  against  the 
property  then  in  the  possession  of  Dnrgungeer,  who  had  fordolosed  and 
taken  posseasioo  of  the  property  under  a  ^fecree.  It  waa  held  thatr 
where  property  is  speeifieally  astetioaed  in  a  bead  aa  aeearity  for  tho 
sum  borrowed,  such  debt  beooma  a  lien  on  that  propertyr  and  the 
abaeaaM^  .anf.assnti<m  ina dacree  olihe  mode  m  wfiiab  that  deorae  is 
to  be  executed  4oea  not  interfere  with  tbe  lien  existing  eo  the  property  s. 
but  that  poL  e:iecution,  the  plaintiff  id  the  satt  is  entitled  to  have  tbe  pro- 
perty on  which  tbe  lien  clearly  exists  sold,  and  oooseqfaently  that  any 
mortgage  effeeted  aubsequeotly  to  tbe  ddte-ef  the  creation  of  the  lien  oi» 
tha-pleyqirty  li  sobfaot  to  tie  onlatiiudiiig  lien  on  the  pruperty  f  and  in 
oaaatheMorigsga  obtained  pteaassioa  after  Ibrttlavtar^i  He  takes  itwiUi 
an  keiaibvadoaa  en  itprio^  ia  pobt  of  tfane  to  the  date  of  h^  mortgage. 
It  is  efidtnt»  thefvfoM,  from  a  ooaparisoa  of  tbe  two  cases,  tbat  tha 
facta  w«ra  diitaraiit>  and  thedtaiidoaa  are  not  Mifliotuig. 

On' the  qha^lloa  la  ffOgard  to  whtbh  the  d^oiiiou  Of  the  Pnll  Bench 
hai  been  aoa^t»  #e  Ae  of  epmiott  that,  when  a  person  to  whom  pro- 
per^  is  pledged  for  a  debt  obtains  a  simplo  Money-ddcree  against  his 
debtori  he  oannot  execute  that  decree  against  the  property  pledged,  to 
the  prejodioe  of  a  subsequent  6ona  fide  purchaser.    He  is  simply  in  the 

(1)  9.  D.  A.  Bop.,  I8S7^  lto3. 
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poiition  of  aa  ordmivy  jadgment  oreditor  in  respect  to'  liis  doovae^  and 
can  only  seize  the  rifffhts  and  intefesto  of  his  dcAitor.    Ha  may  enforce  ^^w^ITIT 
bis  lien  by  separate  aotioa  a^aihst  the  party  in  possesaion  <rf  the  profierty        Siwo 
pledged  to  him,  but  lie  is  not   entitled   td'  ezebnte  the  uoney-deere^    '      ^' 
against  the  property  in  the  haiidd  of  the  ssliscqoent  pnrehaser.  (a^m. 

With  these  obaerratioas  ^e  remit  the  c«se  to  the  Bench  by  which  it 
was  referred  to  ns,  that  inal  orders  may  he  passed  in  the  appeaL 


•*«^ 


Befere  Mr.  JtuHee  Normtm,  Cffidating  i}l^  fyMt^fft.  iv^tjtiU^  Trtvar^  ffff.         1985 
JuBHce  iioehf  Mr,  Ju94ice  Shtmkaonaih  FmidU,  «tid  Mr^  Ju$Hce  Lwinfe.  ^00^  9. 


PlZIItUDDlNtDMBiBA»T)  V.  MABUTTdUDAMPAL  OHO  Wl)HB7 


1  f 


fifl9.XUitf  l^da  ^  l%^Ee§.  XMVtf  119^^9 ^artmtafLknd  fty  iMtiu 

k  BMBiBdas  in  JBStt  gnitted  tant^tee  2S  Ugaa^f  toad  out  of  his  SaittitidaH  lo  A., 
WhewaBtomak9;i^tanh,fi^eQfla  of  which  ww  tp.hjB  dcFoM  tq  tfif  puhtic  I« 
J^hmary  l8o2  a  sncoessor  to  the  grantor  in  the  cemindari  aooght  to  resome  the 
htttf,  on  tfaa^nMui^  Aatthe  fN4^ind^c«nt-/ree'^  gratftwasnoll  asid  Md,  it 
hafteg  been  made  without  the  sanotion  of  OoTemment, 

JTetd^  .per  1^6bjuv,  Pauppr,  and  Laviiro*  JJ.(TBavoi|  and^R  JJL  dfefentinA 
each  a  grant  was  ralid.  it  waa  not  withia  <ihe  meaning  (if  lU^l^^tio^  XIX  <tf  1799^ 
section  JO. 

*  Reat  to  the  Zemindar^  aad  "  Bevf nae  of  GNwernmoatf'  diftingaldhad. 

Thia  snit  wasinatitntod,  on  the  I7tb  Fehraavy  1002,  before  tH 
Principal  SodAer  Amaen  cf  Knddea.  The  plaioirff  was  proprietor  et 
^  annaa,  and  patajd^fr  of  I?  annas,  of.  an  oatata  refcyrved  to  in  the  plaints 
He  braoght  this  aoiioii  far  the  parpose,  'hUet',  alia  of  i«snnutig  22  bigas 
of  land,  held  by  the  defendant  renr-freo  nnder  a  '*  s^nad**  or  "  grant/* 
ozecnted  in  favor  of  an  anoestor  bj  a  former  semindar.  of  tho  eat^to  k^ 
tha  year.  1830,  the  temna  of  which  wei^  at  Collowi  7-^ 

*•  This  sanad,  far  digging  a  tank,  to  Eazi  Endmtulla,  is  exeontM  in  the 
^' year  1237  (A.  D.  IdSG).  In  iCau^a  Jagabaudnpore  there  is  no  water  i* 
^  the  river  is  nvf  far,  and  there  is  a  difficulty  in  getting  watet-;  henca 
**  the  villager^  a  a  absconding ;  therefore,  for  the  purpose,  pf  digging  a 
^  taaki  certain  marshy  lands,  which  pay  no  rent^  amounting  to  22 
'^  bigas,  is  granted  to  yon  to  dig  a  tank;  yon  also  have  wiltmgly  taken 
"  it^  yon  shall  dig  a  tank  in  the  land,  and  procure  walisir,  YTo  havo 
«*  on  right  in  tho  land,  yon  shall   hold    possession  in  yonr  own  rigfat> 

e  Spsctdi  Appeal,  Ke.  3288  of  1868,  from  a  decision  of  the  OffieiatiDg  Jndge  ci 
Kaddea,  dated  ttie  lOth  Angnst  1668,  affivuiinga  decision  of  the  pnaoipal  Sadder 
Araeen  of  that  distiiot,  dated  the  18th  Aagast  a88i. 
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IBM        "  and  gm  tka  WAter  toothtrs  AS.a  gift.    Throwiwi  flpb  into  the  Unk, 

rAaxHuuuwi    **  ■^•l  F'»ntw8  ^^ees  on  tha  bwik  thereofi  you,  »h»U  hold  poMession  from 

V'  **  g«ttemtioa  io  fseneration.    Ho  rent  for  tlie  land  will  be  charged ;  if  I 

Madu^udam  „^  j^jjy  ^  ^y  ^^jj^  ^jjj^U  ^^^P  jgg;^  any  clwra  ia  this  matter,  it   ia 

^DahxT^    "  fal^e.    Tlierefoi^  thia  g>  f^ut  for  digging  a  tank  is  made,  14th  Magh. 

•*  Jagahoham  Siekar." 

The  defendant's  ancestor  dug  the  tank,  and  it  was  not  denied  that  tha 
water  bad  b«en  distributed  as  contemplated  by  the  6anad,  the  tank 
having  been  ahrttya  naed  tA  a  tank. 

The  plaintiff  contended,  with  reference  to  Begalation  XIX  of  1793, 
ae^Uva  IQ  (l)t  that  a  grfni.  a£  Uitd,  reai.>tree.  by  a  aemindar,  without  the 
i,i%ncti  n  of  Government^  was.  null  and  void.  For  the  defendants  it  was 
contended  thiii  the  land  was  gnrnted  for  the  purpose  of  oonsirocdng  a 
tank  Ittniha  beneftt  of  .the  public;  tVat  tbia  work  hiad  beenoatriad  aQt» 
and  the  pnblia  enjoyed,  irhabai^toiit;  and,  farther,  that  one  semindar 
had  not  power  to  set  vaide  grants  or  gifts  or  other  arrangement  made 
by  Ilia  predeoeaaor,  nnlesa  ke  cama  into  poeseasioa  aa  an  aiaotua 
imrchaaer  in  a  sale  for  arreara  of  Revenue.    In    support  of  this  vieW^ 

aectioi^  8  (2),  Kegulatioo  XhXV   of  1793,  waa   relied  upon,  aa  alao  Um 

(1)   Regulation  XJX  tf  179.%  w^f^wx  bucH  proprietory  farmer,  or  dependent 

ICl — ^'  JlII  -gmatfl   for    holding '  *Taad  t^lookdnr,  ha  liable  to  aa  increase  of 

exempt  from  the  payment  of  revenne,  amta^ment  on  accoant  of'  such  ffrants 

wli«ther  ezoeAdiog  pr  under  100  bi^as,  which  he  may  rosiime  and  aniiul»  auring 

that  have  bton  made  nnoe   tbe  *  1st  the  term  of  the  enjoymeiitt  that  he  may 

December  1790,  or  tliat  mav  hereafter  be  under  for  the  payment  of  tbe  revenue 

be  DHvle,  by  any'  otharatraAriiy'tlian  of  sneh  eatnte  or  talook  when  tbe  grant 

tliat  of  the  Qovernor-Qeneral  in  Coencil,  nay  be  ao  resnmed  and  aaanlled.    Tbe 

are  dedlared  null  and  void,  and  noleufrth  manngera  of  the  estates  of  diiqoalified 

.of  yOBSowfiOii  aheli  be  hereafter eontfde*  proprietore,    and  of  joint -undivided 

red  to  giv«  ralidit^.te  aay  snob  granti  aatates,  are  anthArised  and  xeqaix^ed  to 

either  with   regard  to  >be  property  in  ezeroiae,  on  behalf  of  the  proprietors, 

the  8otl  or  the  rents  of  it.    And  every  the  powers   vested  in  proprietors  by 

pcrasB  wlio  now  poastiauB  or  may  suo*  this  seeUon.'* ' 

ceed  to  the  proprieUcy.  rigi^  ia  any  01)  B^nlation  XiyoMTSB,  section 
estate,  or  dependent  talook,  or  who  now  6,  enncts : — "  Nothing  ctmtained  in  this 
holdii  or  may  hereafter  hold,  air^  estate  Kegulation  shall  be  OfniBtroed  to  prohibit 
or  dependent  talook  in  farm  of  Govern-  any  xemlndar,  independent  taiookdar^ 
tneni,  tur  eC  tha  proprietori  or  any  other  orother  actoal  ptopnetorol  land,  aelUag, 
peraoe,  and  any  other  person  appointed  giving,  or  otherwise  disposing  of  any 
to  make  the  oolleotioni  from  any  estate  part  uf  his  lands  as  a  dependent  talook" ; 
or  tnlook  held  ibAas,  is  authoriisd  'and  and  section  8  \—  Nor  to  prohibit  actual 
reqaired  te  coUeet  the  rente  from  suck  psopcietora  of  land  granting,  witbont 
lauds  at  the  rates  of  the  pergunim,  and  the  sanction  of  Government  or  its  ofli- 
to  dispossess  the  grantee  of  the  pro-  oers,  to  any  person,  not  being  a  British 
prielary  right  in  thA  land,  and  to  re-ancz  subject  or  European,  aleaso  or  potta 
it  to  ^he  esta^  or  talook  io  which  it  may  for  ground  for  any  term  of  years,  or  in 
bo  situated,  without  makinc;  previous  perpetuity,  for  the  erection  of  dwelling- 
application  to  a  Court  of  Judicature,  or  houses,  or  buildings,  for  carrying  on 
Bending  previoua  |or  aabseqoent  notice  manufaotores,  or  for  gardcM,  or  other 
of  the  dispossession  or  annesatioD  to  purposes,  and  for  offices  f ^r  such 
any  officer  of  Government :  nor  aball  any  .  hQasea  or  buildings. . 
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dectskm   of  the  late  Sndddr  Dewanny  Adawint  in  Hurre$  Mohv/n  Das         1465 
y.Pramkiehen  Raee  (I).    It   was   also  contended  that  a  grant    ^'free  o!    j^m^pin 
"  rent* *  to  the  eemindars,  so  far  from  imperilling  the  (Jovernment  reirenuiB,  v. 

woold,  by  improving  the  estate,  enable  the  semindars  to  pay  it  more  easily,    p^)^  Obow- 

Both   the  lower   Courts   gave   a    decree   in  favor  of  the   plaintiff.        dbsy. 
The  lower  Appellate  Uourt  said  in  its  judgment:— 

"  It  is  to  be  noticed  in  the  first  place  that  section  8  of  Begnlation 
"  ZLIY  of  1793  makes  no  allnsion  whatever  to  rent-free  grants,  but  to 
**  a  lease  or  patta,  either  temporary  or  in  peQ)otnity.  It  seems  to  me 
"  thtt  by  admitting  rent-free  grants  as  coming  within  the  spirit,  if  not 
*'  the  letter  of  this  section,  a  constractioa  is  plaoed  upon  the  Regulation 
^  which  is  entirely  subtersive  of  the  objects  for  which  it  was  passed, 
"viz.,  the  protection  of  the  interests  of  Government  by  prevcntiug 
*'  the  permanent  diminution  of  its  resources  from  the  land. 

"  It  further  appears  to  me  that  sush  a  view  is  directly  opposed,  both 
"  m  Utter  and  in  spirit,  to  another  equally  important  ]aw«  sootion  10 
"  Begnlation  SIX  of  1793,  by  which  it  waa  enacted  that  all  grants 
**  for  holding  knd  exempt  from  the  payment  of  rent  that  may  havp 
<'  been  made  after  1st  December  1790,  by  any  other  authority  than 
**  that  of  the  Governor.General,  ard  null  and  void;  and  that  no  length 
"  of  possession  can  give  validity  to  any  such  grant,  either  with  regard 
*'  to  the  property  of  the  soil  or  the  rents  of  it. 

**  ,  .  »  Admitting  that  for  his  own  life^time,  a  zemindar  is 
"«o«Bip6t6ot{o  refrain  from  takipg  rent  fr^m  any  one  in  possession  of 
"  Isind^  under  him.  It  cannot  hold  good  that  suoh  remission  should  be 
'*  binding  upon  his  aacoessor  who  refuses  to  acqoiesoe  in  the  loss  of  rent. 
"  Neither  his  re  presentative,  nor  successpo  can  equitably  be  controlled 
"  by  an  aot  which  seems  to  me  in  itself  opposed  to  the  policy  of  the  law 
**  and  which,  if  allowed  would  tend  t^  the  establishment  of  a  yq^J 
"dangerous  principle.  For  it  must  be  dear  that,  if  every  zemindar 
'*  could  permanently  grant  away  his  lands  as  free  from  rent,  it  would 
•  end  in  leaving  no  security  for  the  Qovemraent  revenno" 

The  defendants  appealed  to  the  High  Court,  when  the  points  already 
noticed  were  discussed  as  the  main  grounds  of  .appeal* 

The  Division  Bench  (Loca  and  QlovW*,  ^J.)  relerrecl  tlia  following 
qoestioA  for  the  opvntott  of  a  IPoii  B#nch:i^ 

"  Whether  a  zemindar  can  alienate  'as  rent-free  any  portion  of  bis  pcr- 
^'mauently   settled   estate,  without   the  sanction  of  Go verncseiit;  and  i£ 


(1)  S.  D.  A.,  1847,  447.  ^ 


i 
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136$         "  a  zemmdar^lo  ai&ka  rach  a  i^rant  for  works  of  pnbUe  utiBift  BOob  em 
FutwJDinir  ^*  ^'^^  ^^  garden,  or  pablic  bnlldingfl,   vfcrether  his  snocessor,  nbt  Mng 
V.  '*  an  aocbion  purchiiiBer,  can  roBiune  tho  grant  aocl  r  »attftoh  iho  proporty 


^DBjur. 


In   making  the    teff orooce»  ^1^  Ooort  obsemd:— *' A  decuion  of  this 
Coart,   datad    19tfl  Angost  1847»  in  Hu/rr$e    Molvun   Dqm     y.    Proii. 
Icishen   Baee  {l\  rales  tbat  suoh.  a  grant    can   be   made  and  that  the 
grantee's  saccessor   is  not  at  libeiiiy    to  resome      the  land.      '  But  a 
aubseqncnt  decision  of  July  18th,  1655,   in   the   oross-appeal  ot  Ahik^d 
Alee     Khan    r.     Bqja     Modhnarain  |Sm^    and     ^jah     Modhnarain 
Sing    ▼.    Ahmed    Alee  Khan  (2),   ruled  the  other   way,  holding  that 
•a  zemindar  had  no  authority  to  make  grants  of  land  exempt  from  the 
payment  6!  YeTeoue.  (rent)«bttt  the  power  of  ereotkig  dependent  talooka 
or  panting  leasei  at  auy  rent  is  tuUy  accorded  by  Regulation  XLTV 
ofl793,  anS  Regultttions 'T  and '  XTIH  of  1812.    The  earlier  decision 
rests  simply  on  the  ground  that,  by  section  8  Regulation  XLIVof  179^ 
snob  gratits  though   rent-freef,   t^nnot  t>6  dancelled  by  any  subsequent 
proprietor.    No  further  Reason  in  assigned  in  support  of  the  view  £hen 
taken  by  €he   Court.    Now  section  8  permits   zemindars  to  grant' leased 
lor   ground,  for  any   term  of    years,  or  in  perpetuity,  tor  the  erection 
of  buildings,  &c.,  but  it  docs  not  distinctly  state  that  a  lease  in  perpetuity 
shall  be  rent  free.  The  decision  of  the  18th  August  1847,  Surree  Mohiin 
Das  V.  Pranhiihen   tUxee  (1),  was  passed  by  a  Bench  efthme  Judges  (3) ; 
that  of  the  Idtfti  'Jul^   1885,   Ahwed   Alee-  ^uAi  v.  Baja  ^Moodhnmaih 
Sing  (2),  by  amajority  of  two  Judges  (4),  Mr.  Bicik,  who  Lad  ooncurred 
In  tlie  previous  decision,  being  dissentient:'  We  arc  inclMed  to  think  that 
the   view  tUcenTify  the  Todges  in  the  later  judgment  is  correct;  and  as 
there  is    a  conflict  of  decisions,  and  the  question'  is  of  great  importance, 
we  refer  the  case   for  an  suthoritaiive'.  ruling  to  a  Full   Bench   of  five 
Judges,^ 

The   following  were  tbet  opioions  of  the  learned  Judges  who  eraati* 
tuted  tb9  «iEUtt  'BQnph,*r* 

NoBMAN,  J.  (after  shortly  stat'ng  the  facts,  continued):— The  pre* 
amble  of  Bfigqla^ion.  X^  of  .1798  is  as.  follow8:-«*'By  the  ancient 
"  law   of  the  country,  the  -mlzng   power  as  eniiiiled  to  «  certaio  prf>- 

(1)  S.  n.  A.  1847. 447.  (4J  The  Judges  were  A,  Dick,  Sir  R. 

{3)  Ibid,  IQbb,  395,  Barlow,  B.  J.  Colvin, 

{i)  A.  Dick,  W.  B.  Jackson, and  J.  A.  F. 
Hawkins. 
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'-poiiion  of  tbtft  produoa  of  evety   biga  o(  land  dem&ndabld  in  mone^         )W6 

**  or  kind,   nnloas   it  tranfera  its  right  thereto,  te.,  or  limits  the  public    pnsiRunnm 

''demand  npon   the  whole  of  the  lands   belonging  to   an  indiridnal,  v. 

*MeaviDg  to  him  to  appropviafce  to  his  own  use  the  diflerenoe  between    -^^tCwm^ 

*tkke  Talaeof  sndh  '.profxirtion  of   the  produce  anft  the  stun"  payable        mby. 

"to  the  public,  whilst  he  cootioued  «to*  diseharge  the  latter/'    As  a 

neDessaryoonseqoeiloe'  of  this  law,  if  a  zenrindair  made  h  gnht  of  any 

part  of  his  lands  to   be  held   exempt   from  the-  •  payment  of  rei^nne, 

it  was   copsi^ered  Toi4.  from  being, m*  ^UfiD^tipfK  oi  ibe  dues,  of  the 

Qovemoseot    without    its    sanotien;  and    eeotMa  10  .  enacts  that  ''all 

''graats  for  heading,  land  exempt  from-'the^  /paymavt^  o£  'ri;venB6,thst 

**  have  been  made  sioce  the  IBtin -Ilkeomohar  1790»  tsr  that  may  be  hers- 

''after    made  by   aoj   other  authority  thsn  *^iat  M   thQ  Govemor- 

"  General  in  Council,  are  declared,  null  and  void^^  aodi^o  length  of  poss^- 

"  sion  shall  be  hereafter  considered    tp  give  validity  to  any  such  grantsi 

"either  with  regard  to  the  property  in  the  soillor  the  rentsx)f  it ;"  and 

"the  preamble,  oi  Beguiatioa  XLXV   of  1793  .states  that  it,  was  "to  be 

**  apprehended  that  many  proprietor?  f  rpm    ii9|vovideace,  Ac..,   might  be 

"  induced  to  dispose  of  depondeut  talooks  to  be  held  at  a  reduped  jumma, 

"  or  fix  the  jumma  pf  the.  dependent  talooks  now  existing,  &c.j.  at  an 

"  under  rate,  or  let  lands  in  farm,  or  grant  pattas  for  the  CQJtivation  of 

"  land,  at  a  reduced  rent  for  a  long  time,  or  in  perpetuity;"  that  "such 

"  engagements,  if  held  valid,  would  leave  it  in  the  poweif  6f  weak,  improvi* 

**  dent,  or  ill^iisposed  proprietors  to  render  t*heir  property  6f  little  or  no 

"*  value  to  their  heirs,  pronu)te  vice   and  injustice,  occasion  a  permanent 

"  diminution  of  the  resources  of  Govei^nmettt  ari^in^  fl^otn  the  lands,  in 

^  the'  event  of  the  r^nt  or  revenue  reserved  by  such  propridfcbrs  being  ill 

"  sufficient  for  the  discharge  of  the  public  demand  upon  their  estates,  be 

"  an  abuse  of  the  ipreat  and  lasting  benefit  which  hft6  beeii  conferred- upon 

*'  the  landholder  by  the  possession  of  their  latads  being  secured  to  them 

''  in  perpetuity  at  a  fixed  assessment ;  and  ipov^ver-  be  repugnant  to  the 

"  ancient  and  established  usages  of  the  oouAtr9i«  .aoooodiag  to.  which  the 

''  daea-oE  the  Government  from  the.laiid,a8defined.inBegulation  I  of  1793j 

"  are  inakenable  without  its  express  saaotbn;"  «od  by  section  3  (which 

was  afterwards  repealed  by  seoidon  2^Begulation  V  of  1812),  it  is  enacted 

that ''  no  leases  ar  other  eogagements  shall  be  made  for  a  term  s^ceedibg; 

ten  years/' 

Beading  these  Begulations  together,  it  seems  to  have  been  the  inten^ 
tion  of  the  Legislature  to  treat  the  zemindars  as  agents  or  trustees  for 
the  Govoromenti  and,  as  such,  bound  to  ooUoct  the  Government  share^ 
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lil5        of  tha  prodopQ  from  each  and  everj   bigaofUad   within  ilieir  aeiniii- 


^r  ^  '^  daries.    They  are  incapacitated  from  depriTing   tham^elfes  of  frbe  right 

v  and  obHgatioa  o(  collecting  the  revenae,  wbioh  by  fiegaUiion  XLIV  is 

*PaTc w*''  ^«**e^  iwaiwiaMe.  i  #••  by  the  semindar,    without   the  exppws  sane- 

PiULT.       tion  of  Oovemmeiit:  and  it  is  io  aooordanoe  with  that   principle  that 

ftHgraataby  aemindani,  whioh  exempt  the  gcanteea  from  liability  to  pay 

yeTenne  to  the  aemindarr  are   deolared  nnll  and  ?oid  by  aeotMni  10^ 

Segnlatioa  XIX  of  17d8. 

If,  therefor^,  1/he  gmnt  n^  befoi^  the  COiirt  is  to  be  ooftsidered 
Bimply  aa  a  Mflt^f rea  gvant  ereated  by  a  semiadar  itnee  1790,  I  afaoeld 
fed.  bonnd  ta  afltaa  with  the  Goort  bel^w,  and  say  that  it  is  null  and 
▼aid.  This  wonld  be  in  acoordanee  with  the  decisions  of  the  lata 
Bnddei'  Conrt,  Bab<fO  Moodhnarmin  Sing  V.  AMltrwhieia  Segi^n  {1), 
and  Ahmei  AUe  Kh(m  t.  MvodhnardMi  "Sing  (2). 

But  first,  wa  may  observe  that,  by  the  soodptaoce  of  the  fl:rant  ia 
questicJn,  the  grantee  and  his  hetrs  are  bonnd  to  allow  the  tenants  of  the 
semiadar  in  the  tillage  to  tftke  water;  and  that  liability  is  one  which 
might  be  enfoi*oed  by  the  feemindaf  or  his  sncoessors,  owners  of  the 
zemindari  'for  the  time  being,  if  the  grantee  fiuled  to  continae  to  distri. 
bnte  water;  or,  in  other  words,  to  allow  the  nse  of  the  water  in  the  tank 
to  the  ttnants  of  the  viUaga 

It  18  dear  that  the  re?enne  or  rent  reserved  to  the  zemindftr  need 

4 

not  be  a  money  rent ;  it  may  be  a  portion  of  the  crops,  in  specie,  or 
apparently  anything  else  having  a  money  valne.  The  word  ^  rent"  is, 
large  enough  for  that  purpose.  In  Coke  npon  Littleton,  142  a,  of  Bent 
Service,  it  is  said .—- "  The  rent  may  as  well  be  in  delivory  of  hensr 
"  oapons,  roses*  spnrresy  bowes,  shafts,  horses,  hawkes,  pepper,  comine, 
**  wheat,  or  other  profit  that  lyeth  in  render,  offioe,  attendance^  and  snob 
V  like^  as  in  payment  of  money.*' 

The  frteamble  of  BegnMkm  XI»IV  of  179S  goes  on  %cr  recite  that 
**  it  Is  essential  that  pi*opf{etora  of  lund  shonld  have  a  discretionary 
<'  power  to  fix  the  revenue  payable  by  their  dependent  talookdars,  sad  to 
**  giant  leases,  or  fix  the  rents  of  their  lands  f  r  a  term  saffioient  to  indnee 
*'  their  dependent  talookdars,  nsdei^^f armors,  and  ryote  to  extend  and  im» 
•*  prove  the  cultivation  o£  their  lands,  and  .that  swch  engagements  sbonkl 
"  be  held  inviolable  in  all  cases,  except  where  they  may  interdfane  with 
"  or  afEect  in  any  shape  the  primary  and  indefeasible  rights  of  the  Govern 
'  ment."    Section  8  enacts  t*'at  nothing  in  that  Regulation  shall  be  taken 

(1)  S.  D.  A.,  1852,  967.  (2)  S.  B.  A.,  1855,  395. 
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to  prohibit  propriotow   from  granting  a  leue  or  ftiba,  tor  Mf  term,  or        tm 
m   perpetuity,  fur    tbe  erection   of  dwelliug-hoiww  or  Uildings   tw  ~i;;ZZ"~ 
carrying  on  mana&otorB,  or  lor  gardens  or  for  other  pnrpoees  «««««>«>«r 

80  lac  from  prejudicing  the  int«.r«Bt8  of  th.  Oovemrt,e«t.  «h«  ^nj.  %To^^ 
by  wcnnng  water  for  the  m-e  o!  the  iahaWtante  of  tie  vaiigev  apb«ftr»       ""W- 
to  have  been  an  essential  ae«.m  of  placing  Oke  eemiad.-   in  a  positiM 
to  reahae  the Oovemment  revenue,   and   «ere«Mi.<.tfce  wwirit^oS  the- 
Govemmeat.    It  was.  therefore^  clearly  not  withinthe.iidhlef  iirtaiflBd' 
to  bo  guarded  against  by  the  JJc«uJfltiona  abo^  na»n^  no.  «iA  thwe- 

ir^r^^'fr  "^^  <^<^^'^  »«'W,oltfe«aet«ent.  (8e« 
L^^Cokes  nd  Institute,  page  m.V^^yn^.  Dig.*  Tib^el^Hia™^ 
■»*->  10,  K.   16). 

.i?ri  "*^'.'~'' •»  *«»»«^  •«  «»8  produce  or  tie  land,  a  portion  of 
whjd.  the  «nundar  and  those  attthoH..d  by  him  ^  enitloSt  tTke 

:r7r  iT  s"*-^  ^  -''"-'  -^  -^  --  «^»  -- 

It  is  aotisfaotorr  to  me  te  And  thfcf- sirtHar  grants  »er<JheId  valii  bv 
the  late  Sudder  Co«t  in  E.^rt^riioKan  1>«  V,  pY^nUsh^  Raee  (h 
inrne  P,Mian  of  SKeikk  KoAir  (2).  a-M  in  i.a«  ^«,..  s^t^, 
«Wka  V.  S*4ifc  B«*Ws«r  (3).  These  decisions  appear  to  be  Zl 
<»^.tentwiti.  good  rea««  and  a  sound  cdnst.iL„  o^  tt  B^X' 

J^'tt^J*"  f "'  ^"^ '*"f.' *"«*  would  reverse  the  decisions  of 
the  Court  bdow  with  costs  and  interest.  . 

T»BV0E,  J.-The  qnestion  referred  to  us  for  solution  is,  whether  a 
rent-free  grant  of  land,  by  a  zemindar  to  an  nnder-tenant,  for  the  purpose 
ot  digging  a  tank,is  Iqgal  or  not.  If  It  be  find  and  Wd  as  sgatnst  the 
policy  of  law,  the  snaoessor  of  thegrsntor  wiH*  of  ooaiM,  ^  m  \\\m^ 
to  resume  the  grant    If  it  be  l«ga^  n»  ««*  power  WH  belong  fie  hhn 

The  instrument  io  the  case  bafon,  n»  i,,  «,  t»  Its  lierms.  a  grant 
mle^simpfe.  of  22  big«i  of  the  gmato^s  ^vennelpa/in^  estate' 
to  the  grantee,  to  be  held  by  htat  f,^.**  r^rxAi>  fbr  ew j-  ahi 
>t  can  in  ne  way  be  coDstraed  as  a  lease,  f*r'  there  is  no  Innnal 
wtani  or  rent  made  by  the  grabitee  as  tenattt  e»;b«t<  iii  ht&oi-  nion* 
or  kind.  The  condition  in  the  granV  if .  condition  it  oan  b«  taUed,' 
of  giving  water  to  otfaen,  is  only  a  eoaditiew  enfesetitteht,  and  thtt^' 
»8  no  contention  on    the  pait  of    the  grantor  that  «hegt«n«:i9    n«M« 

'  9 

>  1  •  ,  • 

(1)  S.D.  A.,  1817, 4  i7.       .    ,   ;  (3,  g.  ^.A..  1858,968. 

(2)  U.,  1856,  74; 
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I6<I5        to  be    defeated  in  eottsequenee  of  a  breach  of   thim   condition.    It  is 

FteiBnoDtN   simply  eontendod    tbafc    the  |i^nb    itself  is  of    a   natnre    contrary  to 

V.  public  policy,  and  ono  that  by  Statnte  has  been  declared  ouU    and  void* 

^f^Q^oi^r  Ha/i  it  been  a  lease,   hoTrever  small  the  rent  reserved,  it  would  have 

nasv.        been  legal  nitder  the  terms  of  section  8  of  Regulation  XLI7  of  1793  ; 

but  as  it  is    a'srant  involving  that  which  the   zemindar  had  not   the 

power  to*  ftrant,  ir»f  the  Govemment  portion  of  the   prodnee  of   the 

■ 

land  gMnttd  in  pei'petikity,  it  is  altogether,  it  seems  to  me,  illegal  and 
cotttittry  e»  th-*  ptolicy  ef  the  law,  as  laid  dawn  in    Kegulation  XIX  of 
17d^  «w.»  the  conMBOn  law  of  the  ooontry.      It   is  laid  down  in  the 
preambleof  thiS' law  »^  The  rslin^  power  is  eotitled   to  certain  propor- 
''tionof  the  produce  of  every  biga  of  land,  untill  it  transfers  its  right 
''  thereto  for  a  term,  or  in  perpetuity,  or  limits  the  pnblio  demand  upon 
'*  the  whole  of    the  lands   beloQging  to   an  iodividuai,  leaving   him  to 
**  appropriate  to  his  own  use  the  differenoa  between    the  value    of  buch 
**  proportion  of  the  produce  and  the  sum    payable     t)  the  pnblio,  whilst 
**  he  oontinoes  to  discharge  the   latter  (    as  a  necessary  consequence  of 
*'  this    law,  if  a  semiadar   made  a  grai^t  of  any  part  of  his  land  to  bo 
**  held  exempt  from  the  payment    of  revenue,    it  was  considered  void, 
*^  being  an  alienation  of  the  dues  of  Qovernn^nt  whliout  its  sanctioo."^ 
Section  10  of  that  law,  in  futl^rancoj  of  this   view,  of  the  common  lew 
of  the  coon  try  .declares  that*^  ell    grants  for  .holding  lands  exempt  from 
'<  the  payment  of  revenue  made  by  zemindars  since   let   December  1790 
**  are  null  and  void,  and  no  length  of  possession   shall    be    aopsidered  to 
**  give  validity  to  any  such  grant,  either  with  regard  to  the  property  in 
•*  the  soU  or  the  rents  of  i|i." 

The  mere  fiict  of  the  land  granted  being  nnculturablo  at  the  time  the 
grant  wasmade  does  not  render  that  legal  which,  under  other  circum- 
stances,  wonld  not  be  so*  The  fact  of  its  nnenlturableness  was  an  accident 
of^tbe  moment  ^  and  a^  theland  was  a.  portion  of  the  deoennially  settled 
estate,  the  whole  area  of  which  forms  the  security  for  the  Govemment 
revenue,  it  conlfl  potb^  alienated,  revenue  free,  without  the  consent  of 
Government,  v  Neither  can  the  fact  of  the  grant,  being  for  ^he  alleged 
benefijt,  of  the*  vm&gars,. render  that  l^gaL  which  is  Illegal  in  consequenco 
of  its  beiog  to  thS'detrioMnt  o|  the4nterest  of  the  State. 

But  it  may  be  said  that  the  grant  in  this  case,  though  against  the 
lettfTi  is  not  against  the  spirit  of  section  10  of  Regulation  XIX  of 
1793,  which  prohibits  only  improvident  grants,  but  not  those  made  with 
a  view  to  the  benefit  of  the  estate  in  which  the  land  granted  is  situated ; 
and  that  as  the  grant  in  this  case  is  of  ihe  latter  sort,  it  does  not  fall 
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nitbin  ihe  prohildtion  of  the  law.    This  posiitcm  appears  to  me  noti  to         1966 
be  tenable.    l*be  prohibition  in  the  law  ie  aibtolate,  and  under  all  cironm*    fBigvDwIT* 
stanceB,  though  doubtless    the  benefit  of  the  State  would  be  a  strong '         «. 
ground  for  iodacing  QoTernment  to  consent  to  the   alienation  of  its  por-    f>^ J* J^J^" 
tion  of  the  produce  o!  the  land»  and  to  legalize  the  grant.  asuv. 

t)oming  down  to  autliotities,  ib  appears  that  the  lAte  Bddder  Gonrt 
ruled,  in  1?47,  in  the  case  of  flttrree  itohun  Das  v.  Pranktshm  Baee  (1), 
which  ruting  was  followed  in  the  subsequent  case,  decided  in  Uay  1868, 
LoJUa  Sur^ewmker  Skahav.  Sfteft^  Bujbfctar..(2),that  a  gra^t  similar 
to  that  in  the  present  case,  was  legal  wider  section  8^  BegntatiQU  XLIY 
diV93.  B«t,  not^witbstsndiag  the  nurginsjlnatf  to  wl^icl^  ihe  wort's 
*' grants'  or  '*  leaap"  oocup^and  looking  to  the  tenor  ^jffhe  law.itaelf,  it  ia 
(taite  clear  that  thct  iaw  onlj  refeirod  to  leases  on  whidi  a  •  renti  hoV" 
ever  sinaU» .was  reeerpedf  s^  in  ae  way  applies  i9  granta  hj  vhicb  the 
land  granted  i>eoon;ts  seveved  bom  the  fevepine-payingestMieit. of  which 
it  forms  a  part.  With  great  deference,  therefore,  to  the.  Judg^  who 
passed  that  decision,  it  seems  to  nse  to  be  altogether  erroneous. 

« 

The  yiew  adopted  above  is  in  accordance  with  the  judgment  passed 
by  thembjonty  of  the.Judses  in  the  case  of  fajfa^  Moodhnarain  Sing 
T.  Ahmed  Alee  Khan  (3) ;  but  the  reasoiung  dt  the  dissentient  Judge  in 
this  case  is  so  striking  at  first  alfl^ht  that  It  i^nires  a  short  consideration* 
After  oiher  renuurks,  Mr.  Piok  preoeede  'thus  i-^^.  Grants  of  the  natuie  in 
"qeestienr  qw^ad  the  gramtora  and  thmr  heirs,  affect  not. the  public 
''revenaee.  They^  a&ot  oyerely  their  own  rental.  The  grantor  con- 
''  tinnee  IkimaeU  to,  pay  the  reveqwes  :  and  if  be  do  not,  the  estate  is  sold* 
"and  then  the  grant  becomes  nail  and  void. "  This  is,  no  doubt,  in  the 
main,  true;  and,  at  the  Decennial  Settlement,  the  Legislature  might,  had 
it  chosen^  have  relied  on  the  Sale  Law,  to  remedy  any  improvident  act 

done  by  zemindars,  and  to  restore  estates  to  their  ^nlginal  state.    Bnt  it 

•  '    ■'     '  •  •        • 

considered  pre^ntjon   better   than  ours; and  with  the  former  object, 

•       *  .  ♦«  '        '         '  , 

keeping  in  view  the  common  law  of  the  country,  and  the  probable  impro- 
vidence and  weakness  of  tlie  zemindars  it*had  then  created,  it  enacted 
Begnlation  XIX  of  1793,  and  has  thereby  declared  that  all  grants  bf 

the  nature  of  thBt  before  ^is  are  null  and  void,  and  that  no  lapse  of  time 
shall  giie  thfsm  validity.  It  foUows  (ihi^t,  ajs  they,  are  null  and  void  in 
their  inception,  tbej  can  be  resumed  even  by  the  grantor  or. his  heirs, 
at  pleasure. 

* 

(1)  S.  D.  A.  1847,  447.  (3)  S.  D.  A.  1856,  395. 

(2)1(^,1858,968. 
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1866  I  am  of  epinioo,  lor  tiie  ntaow  above  given,  that  the  rent-free  f^rant 

F»ti(DDOiii    ^^  ^«8bJ»  and  u  liable  to  reeiUpption*    The  question  of  assessment  is  not 
V.        '  now  before  Oottrt. 

n«lT*^'  Loch,  J.— The  qnestioa  in  this  case  is,  whether  a  semindar  can  alienate 
any  part  of  his  permanently  settled  estate  as  rent-free,  t.  e.,  can  he 
4»fe(».te  aJaUomj.tttle  in  favor  of  any  person  to  lands  which  form  part 
of  3uch  an  estate  ?  If  a  proprietor  make  ench  a  grant,  is  it  invalid,  and 
oaa  4he  Und  b^  re ai^med  by  hie  encoepsor-P 

iSection  10,  Fegnlation  XTX  of  1798,  dtetinctly  declares  that  "  all 
'*  grantfl  for  hddlnfi;  land  exempt  from  the  payment  of  revenne,  whether 
**  exceedinji^  or  under  100  bigas,  made  since  1st  December  1790,  or  that 

**  may  be  hereafter  made,  by  any  other  authority  than  the  Gk>vernor.General 
**  in  Council,  are  nnll  and  void.*'  And  the  proprietor  of  the  estate,  within 
Wfairh  soch  lands  were  sitttated,  was  reqtttre<1  to  oolleet  tbe  rent  and 
dispossess  the  grantee  of  tihe  proprietaty  right  in  the  land,  and  re*annex 
it  to  the  estate. 

It  is  clear  from  these  words  that  the  power  of  re-annezing  inch  lands 
without  appUcatiou  to  any  Court,  was  granted  to  proprietors,  on  the 
suppohitiou  that,  all  la,nd8  so  separated  actually  formed  part  of  the 
permanently  settled  estate^  and  were  liable  with  every  other  biga  of 
i^nd  io  the  estate  for  their  quota  of  the  public  reven9e. 

'  By  section  8,  Regulation  XLTV  of  1793,  proprietors  of  estates  were 
permitted  to  grant  leases  or -patis  iPor  any  term  of  years,  or  in  perpe- 
tuity, for  the  election  of  dWelling-houses,  BMmufiaotories,  gardeos,  aed 
other  purposes.  The  above  section,  however,  is  not  applicable  to  the 
document  propounded  in  this  case.  It  cannot,  under  any  ciroamstances, 
be  termed  a  lease  in  perpetuity,  for  it  wants  the  element  of  a  lease,  viz., 
payn^nt  of  reijt  in  some  shape  Or  other.    The  deed  is  a  distinct  grant 

* 

tp  hold  22  bigas  of  land,  rent-free,  i.  e.,  lakhiraj ;  and  the  land  is 
bestowed  oppn  thQ  grantee  to  enable  him  to  dig  a  tank  for  the  use  of 
tiie  public  Section  8,  Begulation  XLW  of  1793,  has,  therefore,  nothing 
IQ  do  wit)i  this  oa^e. 

Another  element  of  confusion  must  be  got  rid  of,  9C2.,  the  interpreta* 
tion  put  upon  the  word  "  revenue  **  in  Begulation  XIX  of  1793.  It  has 
been  said  that  the  word  is  used  indiscriminately  to  mean  either  revenue 
or  rent  according  to  the  context.  This  appears  to  be  a  mistake.  The 
word  '*  revenue  "is  used  in  its  proper  meaning  throughout  the  Begula- 
tion,  and  is  not  convertible  with  rent,  though  it  comprises  \rent.  A 
consideration  of  the'  purport  of  the  law    will  at  onto  show  that  the 
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L^iBlA&are  was  dealing  with  a  qaestion  of  revenue  only.    The  law  first         1666 
lays  down  the  principle  that   the  GK>vernment    is   entitled  to  a  certain    pki^^odih  ^ 
pcoportioa  of  ihe  produce  of    each  biga  of  land,  uoleaa  it  transfers  its  v, 

righti  either  for    a  term  of   years  or    in  perpetuity.    In  regard  to  all    p^^^cHoiit^ 
grants  made   prefioas    to  1765«  the   Gk>?emment  gavp  up  this  right ;       Duar* 
bat  in  ragard  to  all   lands  held   under  grants  made  intermediately,  it 
declared  them  liable  to  assessmeDt,  and  that  GrOTermnent  was  entitled  to 
eojoy  the  revenue  so  assessed.    The  Qovemment    then  appropriated  the 
revenue  on  Uods  exceeding  one  hundred  bigas  alienated  under  any  one 

grant  msde  previous  to  December  1790,  and  made  over  its  right  to  the 
revenue  assessed  upon  lands  under  one  hundred  bigas  to  the  somin- 
dars  within  the  local  limits  of  whose  permanently  settled  estates  such 
lands  were  situated.  And  the  law  further  said  that  if  any  one  claim 
to  hold  lands  exempt  from  the  payment  of  revenue  under  a  grant  made 
aince  1790,  his  claim  was  not  to  be  listened  to  for  a  moment,  for  the 
lands  oonld  be  no  other  than  a  portion  of  the  permaneotly  settled  estate 

within  which  sunh  lands  were  situated.  And  this  mnst  be  kept  in  mind 
that,  in  the  limits  of  an  estate,  there  could  be  only  two  classes  of  land, 
revenue-free  created  before  Ist  December  1790,  and  revenue-paying 
comprised  in  the  estate  at  the  Permanent  Settlement.  The  word 
^  revenue,'^  therefore,  as  used  in  section  11  of  Regulation  XIX,  is  used 
in  its  proper  sense.    It  was  revanue  claimable  by  the    Government  on 

lands  held  on  invalid  title,  which  revenue,  and  the  right  to  claim  whioh* 
Government  had  transferred  to  the  zemindars.  When  so  transfered,  the 
revenue  became  rent. 

It  has  been  asked  why,  if  a  zemindar  is  able,  as  unquestionably  he  is 
by  law,  to  alienate  any  part  of  bis  estaibe  by  sale  or  gift,  he  should  bo 
noable  to  create  a  rent-free  tenure;  that  has  he  can  give  a  perpetual 
lease  at  a  quit-rent,  there  can  be  no  good  reason  why  he  should  not  be 
able  to  foreffo  his  rent  altogether;  for  if  a  rent-free  grant  be  said  to  be 
injurious  to  the  estate,  a  perpetual  lease  on  a  quit-rent,  which  the  law 
allows  bim  to  make,  might  be  equally  injurious. 

The  reason  wh?  such  rent-free  grants  cannot  be  made  is  that  they 
Are  entirely  opposed  to  the  theory  of  the  Permanent  Settlement,  and  it 
ia  very  remarkable  how  guarded  the  law  has  been  on  the  subject,  for 
while  it  allows  the  zemindar  to  give  a  lease  in  perpetuity,  it  never 
asnctions  such  an  alienation  as  a  lakhiraj  or  rent-free  gijmt;  and 
the  reason  is  obvious  when  the  principle  of  the  Permanent  Settlement 
is  conaidfired,  which  is  clearly  laid  down  in  the  preamble  of  Regala^ 
ttonXIX  of  1783f«— that "  the  ruling  power  is  entitled  to  a  certain  pro- 

15 
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1866  I  am  of  opinioo,  lor  tiie  ntaom  abpfre  given,  that  the  rent-free  f^rant 

F»iiiDDj»ii    ^^  ^«8bJ«  and  u  liable  to  re»a«i|>ti0a«    The  qaestion  of  assessment  is  not 
«•        '  now  before  Court. 

^^^^^^'       Loch,  J.— The  qnestioa  in  this  case  is,  whether  a  seraindar  can  alienate 
any  part   of  bis   permanently    settled  estate  as  rent-free,  t.  e.,  can  he 


cro^tf  aiJaUomj  title  in  laTor  of  any  person  to  lands  whiofa  form  part 
ot  ^uch  aq  estate  F  If  a  proprietor  malca  snch  a  grant,  is  it  inyalid,  and 
oan  4he  land  ^  resi^uned  l>y  his  sQCoe^sor-P 

Section  10,  Fegnlation  XIX  of  1798,  dtetinetly  declares  that  '^  all 
"  grants  for  hdldinfi;  land  exempt  from  the  payment  of  revenne,  whether 
^  exceedinji^  or  under  100  bigss,  made  since  1st  Beeember  1790,  or  that 

**  may  be  hereafter  made,  by  any  other  authority  than  the  Gktyernor.General 
**  Sn  Conncil,  are  nail  and  void.*'  And  the  proprietor  of  the  estate,  within 
wfairh  snch  lands  were  sfttuted,  was  reqinred  to  oolleet  the  rent  and 
ftspossess  the  grantee  of  the  profmetaty  right  in  the  land,  and  re*annex 
it  to  the  estate. 

It  is  clear  from  these  words  that  the  power  of  re-annezing  snch  lands 
without  appUcatiou  to  any  Court,  was  granted  to  proprietors,  on  the 
suppobitiou  that,  all  Isiods  so  separated  actually  formed  part  of  the 
permanently  settled  estate^  and  were  liable  with  every  other  biga  of 
i^nd  in  the  estate  for  their  quota  of  the  public  revenue. 

''  By  section  8,  Regulation  XLTV  of  1793,  proprietors  of  estates  were 
permitted  to  grant  leases  or  patis  for  any  term  of  years,  or  in  perpe- 
tuity, for  the  election  of  dWelling^houses,  mannfeetories,  gardens,  and 
other  purposes.  The  aboi^e  section,  however,  is  not  applicable  to  the 
document  propounded  in  this  case.  It  cannot,  under  any  circumstances, 
be  termed  a  lease  In  perpetuity,  for  it  wants  the  element  of  a  lease,  via., 
payn^ent  of  rent  in  some  shape  or  other.  The  deed  is  a  distinct  grant 
to  hold  22  bigas  of  land,  rent-free,  i.  e.,  lakhiraj ;  and  the  land  is 
bestowed  upon  thQ  grantee  to  enable  him  to  dig  a  tank  for  the  use  of 
^ie  publio.  Section  iy  Regulation  XLtV  of  1793«  has,  therefore,  nothing 
la  do  YTiUfi  this  qa^e. 

Another  element  of  confusion'  must  be  got  rid  of,  vu.,  the  interpreta* 
tion  put  upon  the  word  "  revenue  "  in  Begnlation  XIX  of  1793.  It  has 
been  said  that  the  word  is  used  indiscriminately  to  mean  either  revenue 
or  rent  according  to  the  context.  This  appears  to  be  a  mistake.  The 
word  "  revenne  "  is  used  in  its  proper  meaning  throughout  the  Begula- 
tion,  and  is  not  convertiole  with  rent,  though  it  comprises  ^rent.  A 
consideration  of  the'  purport  of  the  law    will  at  once  shoir  that  the 
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LegUlatara  w«a  dealing  with  a  qnostioa  of  w  venue  only.    The  law  first         1668 

lays  down  the  prinoiple  tb»t   the  Government    is   entitled  to  a  certain '■ 

proportwn  of  the  produce  of    each  biga  of  land,  aaless  it  transfers  its    ^TJ!'*""' 
right,  either  few    a  term  of  years  or   in  perpetuity.    In  regard  to  all  ''*«>»«»«'bah 
grants  made  proTious    to  1765.  the  Goromment  gav^  up  this  right;  ^"a^T* 
I         but  in  regard  to  aU   lands  held   under  girants  made  intermediately,  it 
declared  them  liable  to  assessmeot,  and  that  Government  was  entitled  to 
enjoy  the  revenue  so  assessed.    The  Government   then  appropriated  the 
revenue  on  luids  exceeding  one  hundred  bigas  aUenated  under  any  one 
grant  made  previous  to  December  1790,  and  made  over  its  right  to  the 
revenue  assessed  upon   knds  under   one   hundred  bigas  to  the  aemin- 
dsi»  within  the  local  limits  of  whose    permanently  settled  estates  such 
lands  were  situated.    And  the  law  further  said  that  if   any  one  claim 
tohold  lands  exempt  from  the  payment  of  revenue  under  a  grant  made 
smoe  1790,  his   daim  was  not  to  be  listened  to  for  a  moment,  for  the 
lands  could  be  no  other  than  a  portion  of  the  permanently  settled  estate 
wthin  whiob  such  lands  wera  situated.    And  this  most  be  kept  in  mind 
that,  m  the  hmits  of  an  estate,   there  oonld  be  only  two  dasses  of  hind 
rcveone-free   created    before  Ist  December    1790,   and  revenue-paying 
comprised    in    the  estate    at    the   Permanent    Settlement.    The  word 
I*  revenue,"  therefore,  as  used  in  section  U  of  Eegnlation  XIX,  is  used 
m  its  proper  sense.    It  was  revenue  claimable  by  the    Government  on 
lauds  held  on  invalid  title,  which  revenue,  and  the  right  to  claim  which. 
Ooveramont  had  transferred  to  the  zemindars.    When   so  tranefered.  the 
WTOttue  became  rent. 

bvlt"^  "';'^ '''' '^  *   "mindarisablcaa  unquestionably  he  i.  " 
«^1.  to  create  a  rent.f«e  tenure;  that  has  he  can  give  a  perpetual 

-Jetofo„«oh«  rent  altogether;  for  if  a  renUfree  ^ant  be  sidtlSe 
injurious  to  the  estate,  a  perpetual  lease  on  a  quit-rent.  which  the  law 
•HOWS  him  to  make,  might  be  equally  injurious. 

The  reason  whv  such  rent-free  grants  cannot  be  made  is  that  they 
M»  enbrely  opposed  to  the  theory  of  the  Permanent  Settlement,  and  it 
« TOry  remarkable  how  guarded  the  law  has  been  on  the  subject,  for 
whdeit  allows  the  semindar  to  give  a  lease  in  perpetuity,  it  never 
"notoons  «»dian  aKem^tien  as  a  lakhiraj  or  rentfree  wjint;  and 
the  resMB  is  obvious  when  the  principle  of  the  Permanent  Settlement 
UcoB«,d«d.  which  is  dearly  laid  down  in  the  presmble  of  Regala- 
turn  XIX  of  17»3,-.th«t "  the  ruling  power  is  entitled  to  a  certain  pro- 
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1865        **  portion  ol  the  produce  of  every  biga  of   land,  demandabla  in  mcoiey 
**  or  kind,  aooording  to  local  cnBtom,  unlees  it  transfers  its  right  thereto 


PiBTKUDDiH    ^^^^  a  term,  or  in  perpetuity,  or  HmitB   the  public  demand    upon   the 

M&nuvsuDANK  ^lioleof  the  lands  belonging  to  an  individual,  leiwring  him  to  appro* 

^^wiffr.^^     *'  p™t«    *o  ^^^  ^^^  °«®  *^®  difference  between  the  value  of  9och  proper. 

^  tion  of  the  produoe,  and  the  sum  payable  to  the  pnbfie;  tfhflat  he  coo- 

^'  tinues  to  diseharge  the   latter ;  as  a  necessary  consequence   of  this 

'♦law,  if  a  zemindar  made  a  grant  of  any  part  of  his  lands  to  be  held 

•*  exempt  from  the  payment  of  Government  revenue,  it  was  ooosidered 

•*  void,  from  being  an    alienation  of  the  dues  of  Government  without  its 

'*  sanction.    Had   the    validity  of  such   grants   been  adnitiiedi  it  is  ob- 

^<  vions  that  the  revenue    of  Government  would  have   been    liable  to 

*'  gradual  diminution."    The  preamble  then  goes  on  to  estate  thati  pre* 

viouB  to  the   accession  of  the  Goveroment  to  the   Dewany^  manf  such 

grants  had  been  made,  and  proceeds  to  declare  what  oomse  the  Governor  - 

<]toneral  intended  4io  pursue  with  regard  to  these  lands. 

The  passage  •quoted  from  the  preamble  clearly  lays  down  the  principle 
•upon  which  the  revenue  was  assessed ;  what  part  of  that  revenoe  was  te 
be  considered  as  rent  (viz,,  the  difference  between  the  assets  of  an  estate 
and  such  portion  of  them  as  Goveroment  might  think  to  •appropriate), 
and  it  distinctly  repudiates  the  zemindar's  right  to  make  a  grant  exempt 
from  the  payment  of  revenue,   such  revenue  necessarily  comprising  rezktr 

Now  it  is  obvious  th  at,  if  a  semindar  grant  lands  to  any  one  tree  of 

.rent,  he  violates  the  above  principle  of  the  Permanent   Settlement,  for  he 

not  only  alienates  that  portion  of  the  assessment  on   each  biga  on  land 

whtth  the  law  permits   him  to  appropriatOi  bnt  he  also  ^ves  up  that 

.  .portion  which  is  the  Grovemment  revenue,    and  thereby  does  «  serious 

^njnry  to  the  assets  of  the  estate.    He    relinquishes  the  fiuol^  of  the 

revenue  with    which  each  biga   of  a  permanently    settled  estate   was 

•charged  at  the  time  of  the  settlement ;  and  it  is   no  answer  to  s&y  that 

the  whole  estate  is  liable  for  the  rcvenae,  tor  it  is  not  only  that  the  in. 

tegral  estate  is  liable  for  the  whole  revenue  assessed  upoorit*  but  each 

biga  of  land  is   re  sponsible  for  its  quota  of   thi^  rev^rae.    Suppose  a 

zemindar  were,  by   successive  rent-free  grantSr  toslienale  the  better  part 

of  his  estate,  so  that,  when  it   came  into   the  hsAds  of  suocessors,  the 

88sets«were  insufficient  to  sfford    the  Govenment  revenue,  «iirelj  it  is  not 

sufficient  to  say  that  at  any  rate  the  Government  reveliQe  is  eeeured 

from  the  integral  estate,  and  that  a  sale  for  arrears  of  revenve  wili  put 

everything  right,  the  auction  purchaser  having  the  power  to  set  aside 

all   previous  engagements.    The  GoYemment^  however^  has  no   wish 
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that  an  wtate  ahonld,  by  the  act  of  any  propriety,  be   bo  impoverished  as  IBIiS' 

to  deecend  aa  a  burden  to  his  aocceasaor,  or  that  the  assets  of  an  estate  Piziruddin 

be  ao  reduced  by  the  folly  of  one  zemindar  as  to  render  it  impossible  for  ^'- 

hia  sacoesaor  to   realize  the  GoTernment  dnee  from  the  lands,  whoae  only  Pal  Cnow- 

Gonrae  under  such  circumstances  is  to  allow  it  to  go  to  the  hammer ;  %^^^^' 

consequently,  the  Government   have  prohibited   such  rent-free   gsants 

altogether. 

It  is  a  mistake  to  suppose  that  lands  alienated  by  gift  or  sale  are- 
held  exempt  from  their  share  of  the  Government  revenue.  The- proprie- 
tor, vrho  has  made  the   alienation,  may  pay  the  revenue  out  of  his  own 

pocket;  but  the  nntenableness  of  this  supposition  would  be  apparent 
oa  the  application  of  any  party,  entitled  to  claim  a  partition,  to  the 
Collector  to  make  a  partition  of  the  estate.    He  would  proceed  to  assess 

every  biga  of  land,    and    proportion   the   Government  revenue  thereon , 

inaspective  of  any  private  arrangements^  And  so  with  regard  to 
perpetual  leases.  On  the  principle  of  the  Permanent  Settlement,  it  is 
assumed  that  the  rent  reoeived  fsom  auch  lands  covera  the  revenue  as 
wall  as  the  zemindar's  rent.  The  zemindar  may  remit  his  share  'of  the 
rent,  but  he  has  im>  authority  tp  remit  any  portion,  of  the  revenue;  and 
therefore  a  perpetual  lease  on  a<  quit^rent,  which  does  not  provide  for 
the  fall  quota  of  rey.enne  front  each  biga.  of  land,  is  as^invalid  as  a- 
root-free  grants 

Looking  at  ihe  terms  of  aeetibn  10,  Begolation  XIX  of  1793,  and 
at  the  principles  of  the  Permanent  Settlement,  it  appears  to  me  that  a 
seadndar  has  no  power  to  make  a  lakhiraj  or  rent-free  grant,  even  for 
pobiio  pnsposas,  withonA  the  sancttoa  of  the  Oovemor^General.  If  a^ 
sesuadar*  wish  to»  make  a  grant  of  the  kind,  his  proper  course  is  to 
a^y  to  the  Govemiiient,  who  alone  have  it  in  th^r  power  to  remit  any 
foition  of  it  to  be  lakhirai,.  revenue-free,  as  well  as  rent-free.  And 
it  further  appears  to  me  that,.if  a  proprietor  make  auch  a  grant,  it  being 
declared  by  the  law  Aull.  and  void,  his  successor  may  resume  and  assess 
it.  Under-  this  view  of  the  case,  I  would  confirm  the  decision  of  the. 
Judge,  and  reject  the  appeal  with  costs.. 

Prann*,  J.-*-In  Indian  that  portion  of  the  produce  of  landa  whooh 
gees  to  the  rttling  power  as  its  share  is  called  revenue ;  and  tho 
produce  (in  money  or  kind)  received  from*  the  oul6i?niitora  by  .the 
persons  entitled  to  collect,  as  well  as  the  eolieotion  madein  (kind 
or  money)  by  ether  intermediate  holders  of  different  grade  from  those 
who  are  above  those  persons  that  collect;  from  the  tenants.of  the  lowest 
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IMS        grade  ap  to  ihoit  who  pay  the  rerenne  direetly  to  OoTernmeot,  is  called 

FaiBUDDiH    ''^'^^*    That  which  persons,  collecting  from  the   lowest  tenants  or  otbera 

V***         of  a  higher  grade,  retain  as  their  profits  from  collections  ma^e  by  them 

i*AL  Ciiow*  ^^^^^^  intermediate  persons,  is  also  called  rent.    The   word  "  rereniie/* 

,  i^BBT.       however,  is  used  indisoriiainately   for  rent   as  well  as  for  xevenoe,  in 

many  of  the  old  laws  precedingi  as  well  as  many  of  those  passed  in,  1798 ; 

and  so  in  section  10  of  Regulation  XIX  of  1793,  the  vame  confusion 

in  expression  is  to  be  fonod ;  also  in  some  other  laws  passed  snbseqoently 

to  1793  (see  Begalation  III  of  1821). 

'  It  is  OTident  from  the  preambles  of  Regnlations  XIX  and  XLIY 
of  1798,  that,  before  and  in  that  year,  it  was  believed  to  be  the  custom 
and  the  common  law  of  the  country  that  each  biga  of  land  was  liable 
to  pay  its  own  quota  of  revenue  to  the  ruling  power. 

Proceeding  upon  the  principles  of  this  common  law  with  a  view  to 
protect  the  (Government  reveoue  due  from  estates  that  were  as  well  as  of 
those  that  were  not  permanently  settled  ;  and  in  order  to  preveut  the 
aemindars  from  injuring  tl>eir  solvency  to  pay  the  asressment  fixed  upon 
their  estates  by  the  Decennial  Settlement  in  1790,  it  was  thought  at  that 
time  advisable  to  enact  certain  rules  which  were  afterwards  embodied  in 
the  laws  of  1793.  Uy  these  rules,  all  the  British  cflScers,  except  the 
Governor-General,  were  prohibited  from  maicing  any  rent  free-grants 
and  in  estates  permanently  settled,  the  zemindars  were  restrieted  from 
settling  their  lands  with     any  person    under    pattas  written   according^ 

to  any  form  not  approved  of  by  the  Corector,  or  for  a  term  exceeding 
ten  years  except  for  tanks,  houses,  gardens,  dec.  (see  section  8.  Begola* 
tion  XLIY  of  1793).  The  Kemindars  and  all  other  persons  were 
further  prohibited  from  giving  away*  without  the  permission  of  the 
Oovemment,  any  portions  of  the  lands  of  their  estatr,  without  reserving 
some  rent,  which  rent  was  supposed  likely  to  represent  in  part  or  in 
whole,  according  to  the  quantity  of  the  lands  settled  by  the  lease,  the 
revenue  due  to  the  Government. 

The  British  Government,  on  taking  the  administration  6f  the  country 
found  that,  under  the  system  prevailing  before,  emperors,  subadars* 
rajas  holding  large  landed  property,  zemindars  and  talookdnrs  under 
them,  had  granted  away  lands  by  rent-free  sanad*,  the  effeot  of  which 
transfers  was  to  convey  such  proprietary  rights  as  the  party  conveying 
conld  grant,  without  reservation  of  any  rent,  and  wbioh  transfers, 
according  to  the  common  law  of  the  country,  were  considered  to  be 
alienations  of  the  revenue  due  to  the  Government  from  these  lands. 
Certain  officers  under    the  British  Government  were    also,   from  time 
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to  time,   anthorized  to  make  soch  alieaaliioiiB,  and  numy,  not  ftnthorisedf        IMS 
also  made  anch  grants.    Daring  the  progress  o£  the  Decennial   Settle-   piMKyi>uMf  ' 
meat  and  in  1793,  when   the   laws  of   that  year  were  enacted,  it  was  v. 

thought  to  be  a  saffideut  check  against  acts  supposed  to  be  injorions  p^CHc^r 
to  the  public  rights,  to  declare  that  no  grant  or  alienation  should  bo  dbjit. 
made  rent-free;  and  it  was  not  considered  at  all  expedient  to  rule 
farther  that  the  rent  resenred  in  a  lease  should  be  equal  to  the  proper- 
ticmate  revenue  due  to  the  Government  from  the  lands  leased  out* 
It  was  not  an  easy  matter  to  6z  this  proportion;  and  it  was  not  thought 
proper  to  impose  such  a  troablesome  joondition,  because  it  had  already 
been  ruled  that  the  aemindftrs  generally  could  not  settle  for  more  than 
ten  years,  and  that  fraudolent  or  wrongful  settlements  made  by  them 
were  not  binding  upon  auction  puxchasers. 

In  about  twenty  years,  the  Government  discovered  that  the  imposi- 
tion of  restrictions  upon  settlement  of  land  by  zemindars,  as  made  by 
the  laws  of  1793,  was  not  at  all  necessary  for  protecting  its  rights,  and 
were  at  thejsame  time  highly  injurious  to  the  improvement  of  the 
ooantry  at  large.  Accordingly  by.  Begulation  Y  of  1818,  power  was 
given  to  the  zemindars  to  make  settlement  for  any  term  of  years,  ov 
even  in  perpetuity,  so  far  as  they  could  do  so.  People  had  already^  in 
ooe  form  or  another,  adopted  long  and  perpetual  leases  with  or  without 
consideration,  revived  old,  and  created  new  •  tenures  of  the  perpetual 
kind  under  different  names;  and  so  it  was  thought  advisable  in  1819, 
when  Begnlation  VIII  of  that  year  was  passed,  to  legalize  all  settle- 
ments  made  in  direct  opposition  to  former  laws*  It  was  not,  however, 
even  at  that  time,  thought  advisable  to  limit  the  power  granted  by  Begu- 
lationV  of  1812,  by  any  restriction  requiring  that,  when  any  Mata 
or  parts  of  an  estate  is  let  out  an  lease,  ih^  rent  reserved  should  not  be 
less  than  the  total  or  the  proportionate  share  of  the  GkivemmentVevenue 
due  from  the  lands  let  out. 

The  former  strictness  and  jealousy  by  degrees  slackened.  Kew  ideas 
came  into  operation,  untill  in  1859,  the  present  Revenue  Sale  Law  was 
passed,  which  materially  differs  in  spirit  and  principles  from  the  rules 
adopted  in  the  old  laws  for  protecting  tlie  (lovernment  rights.  In  1859, 
limitation  was  made  applicable  to  suits  for  resumption  of  tends  alienated 
after  1790,  whereby  virtually,  except  as  against  auction  purchasers, 
such  grants  were  legalized.  If  the  words  of  section  10,  Regulation  XIX 
of  1793,  are  strictly  .construed,  rent-free  grants  subsequent  to  let  De- 
cember 1790  might  be  considered  resumable  even  by  the  persons  making 
iinch  grants;  and,  aceordiogly,  it  might  alsobo  thought  to  be  within  the 
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l«rt       pwwr  of  thiir  heiM  and  ttioceawrt  ud  priries  to  le-attoch   tba  hnds 
to  the  estttfcei  from  which  they   were  so  ftUenftted.    It  may  appear  tc  be 
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V.  unjast  and  ineqaitable  that  any  person   ahould    hare  a  rii^ht  to  take 

Fa^  Chow^  advantage  of  hii  own  wrong,  that  grants  made  for  consideration  shonld 
MiET.  ]yQ  resumable  by  the  party  making  the  same,  and  that  his  heirs  shonld 
be  empowered  to  question  the  legality  of  the  act  of  their  predecessor?. 
But  ()erhaps  the  policy  wnich  dictated  the  laws  peferred  to  protect  the 
rights  of  the  QoveronsAtit  without  any  regavd  to  the  hardship  or 
injastioe  ootioed  abo^e.  The  earlier  ideat  regarding  the  mode  of 
protectiog  the  rights  of  the  Gk)Tanunent»  began,  however,  to  change  by 
degreest  till  l^ey  were-  nutenaSy  altered  into  quite  new  principles  now 
adopted  by  the  Qovemment  upon  this  sobjeot.  While  the  law  regarding 
the  restricted  power  of  thesemindars  to  make  settlements  of  their  landa 
was  dy  degrees  completely  modified,  the  prohibitions  regarding  rent-free 
grants  was  not  altered  by  any  express  enactment.  The  present  Sale 
Law  requires  auction  purofaasers  to  respect  certain  settlements  by  the 
defeulter,  if  tbs  amount  of  rent  and  other  conditions  of  the  lease  were 
approved  by  the  Collector  before  the  sale.  It  has  also  made  provision 
to  the  effect  that,  in  some  cases;  it  may^  through^the  Ck)llector  by  notifi- 
cation at  the  time  of  the  sale»  require  the  purchaser  to  respect  all  incum- 
trancee  crested  before  the  sale,  jnst  aa  they  are'  bonnd'  1x>  respect  leases 
given  by  them  selves.  At  present,  the  Qovernment  is  willing  to  sell  its 
rigts  cf  raosiving  the  revenue  in  consideration  of  money  payment  in 
alumpanm. 

If  it  be  now  held  by  my  coKeagtses  that  by  these  modifications  up- 
ta  1819,  and  in  sobsequent  years,  the  prohibitory  provision  of  sec- 
ticBl(X  Ecgvlstion  XIX  of  1793,  so  far  as  it  authorises  the  grantor 
kia  heira  and  privies  to  resume  a  rait-free  grant  made  subsequent; 
to  179^,  is  virtually  modified  without  any 'express  enactment  to  that 
purpose,  I  would  at  once  agree  in  that  opinion.  I  would  also  agree  with 
my  coUeaguea  if  they  hold  l^t,  as.  regar^a  such>  grants  against  those 
who  haye  in  ''equity"  no  rights  to  fesume,  by  %■  fiction  of  law  it  is  to 
be  assumed    that  .the  formal  sanction  of  the  Government  has  already 

been  obtained  by  the  grantees. 

The  observations  of  their  Ijordships  of  the  Privy  council  in  the  assess- 
ment Case  of  Uanee  SwTtomoyee  v.  MoharoQah  Butiee$  Chunder 
Moy  Bakadoor  (1),  to  a  great  extent  s^ipport  this  view.  It  is  evident 
that  with  regard  to  alienatioo   since  1790^  there  was  vejy  little  pressing 

(1)  10  Mooreli  1.  A.,  ISS.See  therepert,  ^wgumenV"  down  to  the  worda 
p.  1*3,  line  16.  from  the  words  "opoa  the      limitation,'*  p.  147,  line  2. 
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neceisity  to  make  any  liMr   tor  limift  the  reMLimng  pcfiv^fa  of  penoiis        AM 
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H^ranting  such  aivaiid  grants  or  of  their  heirs.    Theae  rent-free  gtttnUi   pi«|»imMx 

were  very  rarely   given  by   the  proprietors  in  consideration  of  money,  «• 

These  were  always  pious  and  teliglons  gifti.    It  was  well  kno^m'  that  H.*^"ohS-'' 

fiindus  and  Mahomedans   inyariably   respect    sack  gifts  of  thera  owm        ^nay. 

'Creatioii  or  of  their  predecessors,  and  think  it  a  disgnibte  and  sm  to 

take  away  lands  given  to  Brahmins,  Saints^  and  Fakeere,  as  gifts  dnring 

religions  ceremonies  fer  trise  send  «ahiVatlofs  xft  private  houses,  tanks* 

orchards,  puMio  temples,  given  for  other  religions  and  charitable  purposes, 

Even  purohashrs  by  private  sales  or  at  andioD  for  revenne,  Hinduii  ee 

wte)l  as  Mahometans,  generally  respected  snoh  grants,  imtil  aboat  thirty 

years  ago  some  Bengl^lees  having  became  semindars  by  private  panduwe 

or  by  pnbh'c  sailes,   turned  a  new  leaf,  and,  braving  tira  publie  opinion 

of  their  xsountrymen,  began  tovts retra  reeumpiiep.  ngfafte,  and  so  tempted 

Home  to  follow  th^r  examine.    With  i<egard  to  rent>iree  gfsnts  after 

1765  op  to  1790,  out  nf  legard  to  tbe«e  time-honored  leelinga   of  the 

people,  the  Government,  by  esction   3,  Begulation  XIX  of  1788,  pro.^ 

Tided  that  grarnts  wiihin  ten   b^gas  given   for  -charitiAAe  and  reIigion« 

purposes,  under  certaso  circmnstances  and  conditions,  were  not   to  %»e 

resumed.    .Actsons  for  ¥esam|>tion  l|y  laniards  were  very  rare  before, 

and  even  now  all  SKsmindars,   te.,  do  not  ^sercise  tkese  riglits>    The 

•veaumption  suits  are  eomparativQly  «oonfi&ed  to  the  distracts  of  Hoogkly, 

Bnrdwan^  and  the  24*PergunoaflL    Hie  respect  ^nerally  shown  before, 

aod  the  *d^vespeot  ezlubited  'by  some   persens  aiooe  the  new  idea   has 

prevailed,  related,  and  a^ffects,  not  only  the  grants  sobsequent  to  1799» 
%tit  also  invalid  grants  eliding  l^efore  llhat  year.  It  was  within  the 
powers  ef  the  z  emindsTS  to  give  'or  withhold  tliis  authority  to  re^me, 
"vfhen  they  made  settlement  of  fheir  lands  with  dtberB  •on  a  long  lease 
or  in  perpetuity  ;  and  it  has  l)een  ob^er^ed  thfct  in  former  limes  such  a 
power  was  often  withheld,  -even  when  patnls  were  granted  for  a 
^consideration.    This    state  t>f   fhe  feelings   of  the   people   shows   why 

there  was  no  pressing  necessity  to  make  any  law  about  this  mafter  of 
Tesnmption.  The  eeniindars  and  others  hdlding  inferior  rights,  having 
'before  1765,  and  sifterwards,  according  to  the  universal  custom  of  the 
^country,  granted  rent-free  tenures,  and  tihese  grants  having  been  con* 
eidered  to  be  alienations  to  be  prejudice  of  the  revenue  duo  to  tho 
^ruling  power,  the  Govemn  ent  thooght  pr  per  to  uphold  sw>h  grants 
created  previoas  to  176$.  It  kept  the  lands  covered  by  grants  from 
vthat  time  up  to  1790,  apart  frcon  tbeestate^  of  which,  the  Decennial 
^Settlemoot  was  made,  and  from  Ume  to  time  made  rules^  before  and 


92  f  ULL  BENCH  BUUNGS. 

IMS        iQ  1793,  and  after  that  time,  lor  atseuiiig  rach  rent-free  lands.    Mean* 

^r while,    in  estates  permanentlj  settled,   psroels  less  than   100  bigas 

V,  were  (by  section  6,  Begnlation  XIX  of  1793)  made   over  to  semiudars, 

M4Dair80i>As  without  any  additional  revenae  being  imposed  upon  them  ItMr  the  same. 
DBsv.  *  Iiookiut  to  whftt  had  been  done  before,  the  GoYernment  was  namrally 
alrstd  that  the  proprietors  of  permanently  settled  estates  might  again  do 
what  others,  with  less  power,  had  done  before ;  and  so,  after  a  long 
period,  the  Qovemment  might  be  required  upon  some  groonds  of  expo- 
diency  or  hardship  to  uphold  these  new  grants,  just  ss  it  waa  compelled 
to  boM  good  the  grants  made  before  1705,  nnd  to  make  rules  for  assess- 
ing aome  of  the  gmnts  from  that  year  to  1790,  with  only  the  half 
jannna,]vstasitwasafterwirdfi  in  180O  oompeHed  to  Uf^ld  indirectly, 
iwd  partially,  in  estates  no  longer  in  its  possession,  agaiost  the  present 
Mden  ol  theae  estates,  grants  created  after  1790,  by  applying  rules  of 
limitdtion  to  suits  lor  possession  and  assessment  «»f  these  grants.  AH 
Isnda  not  haTing  been  settled  permanently  in  1790  into  estates,  several 
reraiodsrs  remained  in  the  khas  possession  of  the  Govemment  for 
»  long  time,  and  even  now  scnne  lands  are  lying  in  the  lands  of  the 
isk)vernnient,  which  art  not  settled  at  all  with  any  person  as  estates. 

It  was  apprehended  that  ths  Bevenne  officers  may  create  rent-free 
^ants  in  properties  thus  held  khas  by  the  Govemment.  In  order  to 
avoid  thii  contingenoy,  of  which  the  Government  was  so  much  afraid, 
it  thought  proper  to  rule  that  all  rent-free  grants,  without  its  permis- 
aioii,  given  after  1790,  were  null  and  void  ;  and  no  lei^h  of  possession 
was  at  any  time  likely  to  give  any  validity  to  these  alienations.  The 
object  was  much  less  to  assist  the  zemindars  in  1790  or  1793,  or 
immediately  afterwards,  than  to  provide  against  the  possibility  of  any 
citam  of  preacription  being .  raised  by  any  person,  with  reference  to 
possea^ion  under  any  such  rent-free  grants  of  the  1st  of  December 
1790,  as  regards  the  roTenue  due  to  the  Govemment  from  these  lands. 

It  was  on  these  grounds  that  I,  sitting  with  the  Chief  Juatice  in 
another  caae,  tried  before  another  Full  Bench  of  five  Judges  (but  in 
which,  after  all,  no  decision  was  pronounced)  was  inclined  to  hold  that 
a  zemindar  creating  or  those  holding  under  one  who  has  created  any 
such  grant,  were  not  authorized  to  re!>ume,  on  the  ground  that  what 
he  or  his  predecessors  had  done  was  illegal  under  section  10  of  Begu* 
lation  XIX  of  17!93.  If  the  original  prohibition  was  based  on  a 
common  law  of  the  country^  it  was  equally  a  well-known  common 
custom  that  any  such  grant  is  not  ordinarily  considered  resumable  by 
those  who  may  have  made  it,  as  well  as  by  those  who  hold  under  him* 
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The  laws  in  1793  represented  not   only  the  idens  then  entertained  by        1866 
the  QoTemqient,  but  these  laws,   as  well  as  those  subsequently  passed,  p^  """"^ 
also  took  cognisance  of  the   welUknown  religions  and  social  opinions  v. 

aod  general  conduct  of  the  people  of  the  ooontiy.  ^L^im^ 

In  this  yiew  ol  the  case,  it  may  perhaps  be  proper  to  uphold  snoh  nusT. 
grants,  with  a  declaration  that  they  are  not  binding  against  the  Qovem^ 
'  moot  or  those  entitled  to  hold  under  it,  by  right  of  an  aaction  purohase. 
1?7hen,  in  1869,  thQ  QoYernment  distinctly  declared  that  an  action  for 
assessment  and  also  for  posseasion  could  be  brought  regarding  rent-free 
grants  made  after  1790,  I  cannot  decide  that,  in  snch  cases,  the  right  of 
these  who  are  not  auction  purchasers  is  only  to  see  the  tenure  assessed 
with  a  rent  to  the  extent  representing  its  portion  of  the  Qovernment 
revenue,  and  oot  to  dispossess.  For  the  purposes  of  this  case,  it  is 
safBcient  to  notice  that,  when  rules  were  made   by  the  Government  to 

protect  revenue  f  ^om  all  lands  settled  in  an  estate,  it  never  proceeded 
to  the  extreme  length  of  prohibiting  the  zemindars  from  digging  tanks 
and  wells,  building  houses  for  religious  worship  or  for  dwelling  pur- 
poses, or  planting  orchards  upon  certain  parts  of  their  estates  for 
private  or  for  public  use,  and  thus  deprive  themselves  of  all  chance  of 
getting  any  rent  or  produce  in  kiod  from  these  lands.  In  all  laws 
regarding  sales  for  revenue,  provision  however  was  made  for  certain 
reasonable  rents  being  payable  to  the  anction  purchaser  for  lands  so 
used  by  the  defaulter.  It  docs  not,  however,  appear  that  any  assess- 
ment could  be  made  regarding  lands  upon  which  something  was  built  or 
done,  which  was  not  likely  to  yield  directly  any  return  to  the  auction 
purchaser,  but  at  the  same  time  was  enjoyed  by  the  public,  and  was 
not  in  the  exclusive  possession  of  any  particular  person. 

As  regards  others  than  the  auction  purchaser,  the  use  thus  made  of 
these  hnds,  at  least  when  made  for  public  purposes,  was  in  one  sense 
no  better  than  a  rent-free  alienation,  and  yet  the  heirs  or  representatives 
of  those  who  ii  ay  have  made  sneh  transfers  have  not  been  considered 
to  possess  any  power  to  assess  the  lands  so  alienated  from  the  assets 
of  the  estate. 

The  power  to  grant  a  roaaaeli  (1)  lease  for  the  reohkmation  and  culti- 
vation of  waste  lands,  beginning  with  a  rent-free  term  for  certain  years 
and  progresBive  rent  afterwards,  was,  of  course,  never  questioned,  and 
is  not  within  the  prohibitions  of  section  10  of  Begolation  XIX  of 
1793.   It  does  not  also  appear  that  the  object  of  this    section   was  to 

(1)  Progressively  increasing  or  decreasmg  as  the  annual  amount  of  revenue* 

16 
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nflS       stttant  aaj  bofUi  being  gima  Mr»y  nni^rae  for  pvblie  pni|XiK8  ci 
i&  tki&  O0se  lof  digging  a  task  u»  a  village  lor  proonring  w«tor«  foe 
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V,  faama%  or  projecting  the  oropa  tipon  the  lands  of  that  Tillage^  to  a 

^^"?^^tf  person  who  may  be  wiUing  to  hioar  1^  ezpeaaes  of  the   diggingp  bni 

vKU.       who  neTerkheless  aaighli  not  find  it  oonTealent  to  pay  any  rents  for  laads 

which  be  never  intended  to  use  as  priralie  property^    It  dees  not  foUow 

that  sooli  a  grant  was  contemplated  to  %e  ioelndod  within  the  aliena* 

tions  whioh  the  law  had  declared  to  be  null   and  Toid.    The  letter 

of  the  law  may  oorer  such  a  case,  bat  the  object   of  the    law  wa8» 

and  the  sabseqnent   modificfttioBff  are,     qaite  opposed   to  any   such 

<xmstmotiaD. 

I  do  not  think  th^t  it  is  stretching  the  words  of  the  law  beyond 
the  legal  limk^  aUowad,  or  thi^t  it.  is  oppossd  to  the  present  state 
•of  the  law,  to  4ec)de  thai  the  grant  of  a  portion  of  lands  for  any 
public  purposes  likely  to  improTe  the  value  of  the  estate  is  not  null 
^nd  Toid>  though  made  rent-free,  and  without  the  formal  sanction  of 
the  Government.  I  am  not,  however,  prepared  to  state  that  a  rent- 
free  grant  for  tanks  comes  TVithin  the  powers  given^  to  tbe  zemindars 
by  section  8,  Regulation  XLTV  of  1793,  as  was  held  repestcdly  by 
-several  Judges  of  the  late  8ud(ler  Court.  This  section  refers  to  leases 
for  rents,  and  not  to  grants  without  any  reservation  of  rents. 

On  these  grounds  I  hold  that  the  grant  in  this  particular  case  is  not 
resumable  by  the  plaintitt.  I  would,  therefore,  decree  the  appeal  and 
reverse  the  decision  of  the  lov^er  Appellate  Ciourt. 

LBVDW3B,  J.  (after  shortly  stating  the  facts,  continued) ;— Tbe 
appellant's,  ptaader  Ijas  contended  that  the  g^rantor  had  a  legal  power 
to  makp.  this  grant,  and  drew  a  distinction  between  a  grant  of  land 
rent-free  and  revenne-froe;  and  contended  that  a  grant,  worJed  as  tho 
•one  before  the  Court,  was  not  null  and  Toid,  under  the  provisions  of 
Begulatioi^  XI2^<^  179,3,  section  la 

It  was  not  pressed  in  argument  that  this  grant  came  expressly  within 
the  terms  of  section  8,  lEegnlation  XLIV  of  1798,  which  recognises  the 
.powerofihe  semindar  to  granta  lease  or  patta  fer  years  or  in  perpe- 
tuity, forthe  purposes  of  a  tank,  slfebeugh  the  decision  of  18th  August 
1847,  in  Suree  Itohun  Daa  v.  Franhishen  Baee  (1),  was  quoted 
te  show  that  a  gwant  of  land,  rent-free,  for  such  purpose,  was  held 
by  the  Court  to  be  within  the  class  of   grants  stated  in  that  section. 

* 

<1)S.D.  A.  1847,447. 
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Btft-it  Mvpetri  to  nid  thit  'thi»  praotr  dow  hoteoon  wiOnik  tte  cUieei^       ^^' 
of  ^wats  ezpress^  deolsred  to  be  irithin  the  'power  of  «  {iroiMetorto  PiuftUMMX 
neke  hy  aeotioa  8  of   B^guletion   XLIV  of   1793,   inabiimoli  m  this  |£^j^g^'a^|,AZft 
great  is   net   e  leeee  or  ptfbt  ifc-^a  diatinction  which  does  not  appear  to   Pf  i^  Cbo\y< 
have  stmek  the  Goorfc  in  the  ceee  abo^  cited,  when  they  mied  that  the       ^^^^^ 
grmty  rent-lree^  pvoved  in  tii&  case,   came  Within  the  teimn  of  thiat  sec- 
tioa-    On  the  e&aer  hand,  I  do  net  oenstder    thet  the  grant  now  before 
the  Goart  faUe  with'n  the  o'ats  of  graota    prohibited  by  eection  10  ol 
B^gnlation  Xl&  o£  1793.    The  grants  the^  oootemplated  do  net  aippear 
to  me  to  indade  or  embrace  gift6  of  land  for  the  pnriXMe  of  mining  ^ 
tank,  even  supposing  tha<i  t&e    term   "rent»free"   in   a  grant  may  W 
properlj  conatroed     by. this  Oonrt    as  meiAing  **  levenneufree."    Bnp- 
posing  that  the  provisions  of  that  seqtioQ  esmed  at  pjroteotix]^  the  inoeme 
of  the  zemindar,  by  preventing  its  dimiaulion   by  grants  of  portnensof 
the  estate,  rent-free,  as  well  as  declaring  that  all  graats  made  in  deroga- 
tion of  the  public  revaaue  are  null  and  Toid,  still  X  think  tbe^  objects 
aod  language  of  this  deed  eleaily  shows   that  there  was  no  other  inteo-: 
tion  than  to  benefit  the  publio  and  the  parent  estate  aAr  the  expense  astd 
labor  ot  the  grantee,  and  that  the  grant  oaa  bate  nd  other  effdet ;  and 
I  should  require  to  be  ediownr  the  olearest  deefiunUiioa  of  the  hvw  bef  ore^ 
I  would  hold  this  grant  to  be  auU  and  void. 

Besides,  I  would  remark  that  the  language  of  that  seotioi^  doee  rtOt 
seem  strictly  applicalile  totbe  grant  before  the  CourtF  masitraoh'as  iib» 
section  declares  ''that  the  proprietor  is  aothorised  abd  required  tO" 
**  collect  the  rents  from  such  land  granted  at  the  rates  o(  the  pergukuia» 
"  and  to  dispossess  the  grantee  of  theproprietoi7ri£^ts  in  thekad^*  wo^ir 
hardly  leferable  to  a  bona  fide  gift  of  laodlorthe  pvrpese  of  exuarat^ 
ing  a  tank  for  the  sui^ly  of  water,  ta  preyent'  the  villages  of  thef 
aemindari  being  deserted,  and  which  was  to  be  made  And  maintaiaed  ttff 
the  expense  of  the  grantee^ 

For  the  above  reasons  I  would  uphold  this  grant  aitdabetaiiifrdiK^ 
expressing  any  opinion  on  the  abstract  question,  whethei' e  grant  by  a' 
lemindar  of  a  poz:tion  of  his  proprietary  sights  iu  his  estate^rent-free,  is 
a  grant  wholly  void  as  against  the  grantor,  his  heirs^aad  these  daimihg 
under  him. 

Bui  as  the  Codrt  at  larg|»  are  for  foing  into  that  oiatter,  and  express-' 
ing  am  opinion,  I  db  not  shtitxk  from  statkigmy  views. 

I  shall  first  oonstder  the  soope- of  Regulation  XIX  of  17^,  and  then 
allude  to  the  10th  section,  on  which  so  much  stress  is  laid^  and  under 
which,  it  is  said,  this  grant  is  null  and  vdd* 
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1861^  Btgfilatkm  XIX  Mdedftred  by  the  printed  titleto  be  **  a  BegnUtign  for 

PBimuoDiit   *  w-^n^cting,  with  modificafcions,  the  rules  for  trying  the  Tatidity  of  titieti 

V.  <(  of  persons  holding  lands  exempted  from  the  payments  of  revenne  to 

Pal  Cbow-  ''  Government."    The  conolnding  part  of  the  let  section,— "npon  the  aboro 

^DBBT.       «*  grounds,  and  with  a  view  to  facilitate  the  recovery  of  the  pnbtio  duos 

« from  land  held  exempted,"  ^i--shows  ftiat    the    whole  aim  of  the 

Bsgolationistoseonre  the  reoovery  of  the  does    of  Govemmentv  and 

that  it  is  not  a  Reguktien  passed  to  prevent  a  semindar,  as  kmg  as  the 

land  is  not  Ulegally  granted  free  of  those  daes,  from  granting  a  portion 

of  his  semiodari  free  of  rent  payable  to  himself  or  his  heirs  or  assign*. 

The   15th  section  provides  for  snits^  and  declares  that '*tbeOoIIeetors  of 

'*  the  revenue  are*  to  defend  all  suits  that  m«y  be  institnted  against 
*'  Government  by  any  person  cki«lng  a  right  to  hold  lands  exempt  from' 
''  the  payment  of  the  public  revenue." 

The  24th  section  provides  for  the  registry.  It  declares  that  *'all 
**  persons,  actually  holding  land  exempt  from  the  payment  of  public  revenue 
*'  in  virtue  of  grants  made  previous  to  18th  Deoember  1790/'  are  allowed 
a  fixed  time  to  register  in  the  office  of  the  Odlector  of  revenne ;  show* 
ing  plainlyi  I  think,  all  through  the  Bcgolation  that  it  was  introduced 
in  1798  to  protect  the  public  revenue,  facilitate  its  colleoiion,  and 
effectually  pot  an  end  to  any  pretence  that  lends  could  be  held  under 
grants  made  after  1790  free  from  the  payment  of  revenue  to  the  GoYero. 
meat;  in  other  words,  it  is  publicly  notified  that  lakhiraj  holdings  could 
not  be  orestod  for  derogation  of  the  fiscal  prerogatives  of  the  Govern- 
ment. I  take  it  that  the  grant  now  before  the  Court,  or  any  grant 
using  simply  the  terms  "free  of  rent  payable  to  the  zemindar,  bis  heirs 
er  as^gns,'*  wduld  not  be  termed  a  lakhiraj  according  to  Wilson's 
Glossary,  t.  e.,  a  term  applied  to  land  exempted  for  some  particular 
reason  from  paying  any  part  of  the  produce  ;  and  Mr.  Tucker  in  Ourtu- 
ehum  Paramanih  and  Sadwhum  Paramanih  v.  Odeymarain  lf«n. 
dal  (1)  thus  defines  it :  'The  tank  has  been  improperly  termed  lakhiraj. 
''It  is  not  lakhiraj,  for  it  has  not  been  exempted  as  such  from  the 
'general  estate  for  which  the  zemindar  pays  revenue  to  Government." 

The  27th  section  of  Regulation  XIX  enacts  that  "  all  grants  not  re. 
"  gistered  within  the  prescribed  time,  are  declared  invalid  as  far  as  regards 
*'  the  exemption  from  the  payment  of  revenne,  and  the  Umd  be  assessed 
••  with  revenue,  as  directed  by  section  26  ;*'  and  that  section  leaves 
that  duty  to  the  Collector,  who  I  am  not  aware,  had  any  power  to  assess 
the  amouDt  of  root  payable  to  the  zemindar. 

(1)  C  Sel.  Sep.,  281, 282. 
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The  28lh  Meftton  iiifonmi  tb»  iMblfo  of  the   eff#ei  of  rd^^trj*  and       1861 
steles  that  it  k  no£  to  prevent  the  pvoprieior  suing  to  reooTer  possession  pmBTjixwif 
of  the  soily  and  the  Collector  sa  i  ns  to  recover  the  revenue.  .,     v- 

MlDHUSUDAlf 

I,  therefore,  think  that  the  langnege  of  the  10th  aeclion— **  ell  grants  Pal  Chow« 
**  for  holding  land  esempt  from  the  pajment  of  revenae,  whether  exoeed-  nji&x. 
''  iug  or  nnder  100  bigae  of  land,  that  liavo  been  made  since  ITfiO, 
"  or  that  may  be  hereaf  bar  made  bj  any  other  authority  than  that  of  tho 
''  GoTenior-Qeneral  in  Counoil,  ara  deolared  nail  and  void,"— does  not 
apply  to  a  grant  of  land  ''  free  of  rent  ;^  and  to  read  or  constrne  the 
deed  by  the  langoage  of  the  lOtb  aection  is  to  interpolate  another  ex- 
pression, extend  its  operation,  make  it  exproas  what  it  never  intended, 
sad  nullify  and  avoid  the  deed  made  fur  good  eonsideration. 

And  here  I  oannpt  avoid  quoting.*  fami)iar  paaaaga  from  Broom's 
Legal  Maxims,  wl^ere  the  cpnstmction  of  dee<)s  is  discufised  and  sup* 
ported  by  ao  m«ny  aubhoritiea  (see  pages  462, 485^  .*"— 

"  The  construction,  iike^ae  ,  mnft  b^  socb  as  will  preserve  rathef 
"  than  destroy  ;  it  must  also  be  favorable  and  as  near  the  minds  and 
"  apparent  intents  of  the  parties  as  the  rules  of  law  will  admit ;  and, 
"  as  observed  by  Lord  Halo,  Judges  ought  to  be  subtle  to  invent  reasons 
"  and  means  to  make  acts  effectual  according  to  the  intent  of  the  parties. 
"They  will  not,  therefore,  cavil  about  the  propeiety  of  words  when  the 
"  intent  of  the  pai'ties  ap  pear ;  but  will  rather  apply  the  words  to 
"  fulfil  the  intent  than  destroy  the  intent,  by  reason  Of  tlie  insnffioiency 
"  of  the  words."  Again  :—*'  If  words  have  a  double  intendmenti  and  the 
"  one  standeth  with  law,  and  th  e  other  is  against  law,  they  are  to  be 
*'  taken  in  the  sends  agreeabi  e  to  law  ;**  a  passage  peculiarly  applicable 
to  the  term  *'  rent-free"  in  the  deed,  as  those  who  hold  this  deed  void, 
do  so  on  the  ground  that  it  must  mean ''  revenue-free"  likewise* 

A  grant  exemipt  from  the  payment  of  revaime  is  not  only  deelarad 
by  she  10th  seotion  to  be  null '  and  void,  hot  tho  seotion  exprssaiy 
requires  the  proprietor  and  the  Collector  to  dispossess  the  grantee*  Vow, 
can  it  be  said  that,  if  the  land  is  simply  granted  free  of  rent  playable  to 
the  zemindar,  and  he  or  the  grantee  is  willing  to  pay  the  rsvsnoe,  tho 
zemindar  and  the  Collector  are  bound  to  avoid  the  deed  and  dispossesa 
the  grantee  P  They  certainly  are,  if  **  free  of  rent  payable  to  the  zemin« 
dar"  means  also  "  free  of  revenue  payable  to  the  Government." 

*A  grant  of  land,  rent-free,  by  a  propr  ietor,  does  not  more  interfere  with 
the  revenue  of  the  Government,  or  the  position  of  the  proprietor,  than  a 
lease  in  perpetuity,  at  a  nominal  rent  of  one  rupee  annually.  This  lease 
in  perpetuity  has  just  as  mock  effect  on  the  revenue  (which  is  nothing  I) 
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16<tt       And  •tf  lli9>lacoiiie  Mi8  re«ofeVci$ft  of  (lh»  smfiidK^  ttfftgnBejroeof  rent 
FmEuiMK  p^^flible  to  the  senrindsr.    Yet  It  la  not  dispatod  that  the  leMa  is  biading' 


V*  on  the  zemindar  and  bit  faeinr .    But,  it  ii  said*  the  grtnt  ie  not  legaU 

Pal  Ghsw-    heosaae  it  ib  cootnvy  to  the  BegoMtont  and  against  the  policy  of  the 
^^^*       lew,  which  wiH    pnoleot   the  aemindar  from  improTideat  alienations 
thoughmaiie  ongooi  eansideiAtiift* 

BuppostBg  the  deed,  expresafy  gnntiog  the  land,  i«nt-free,  contained' 
a  tfotrenent  betwieeB  the  etmteidar  and  the  grantee  that  tiie  former  and 
his  heirs  iroold  paty  the  dot erument  t^venoe,  w6ald  the-  deed  be  nnll 
and  Toid,  because  the  land  had  been  granted  *'  rent-free,**  and  would  the 
aemindar  and  the  Odleotor  be  boand  to  dispossess  the  grantee  P  I  should 
think  not.  Again,  tf  the  grantee  covenanted  with  the  zemindar  lor 
the  consideration  espnessed  in  tSe  deed,  and  for  whioh  the  laud  had 
been  granted  rent-free,  that  he  would  pay  to  the  zemindar  the  quota  of 
GoyerumentrsTenuetezpresslydeclaring  that  it  was  a  peyment  for  the 
€k)Vemment  retenne,  tttid  not  fbf  of  Ih  lieu  of  rent,  would  the  deed,  be 
null  and  void  P    I'shouM  doubt  it. 

I  shall  now  refer  to  the  recognized  powers  and  rights  of  the  zemin« 
dars  by  i:e£erring  to  one  or  two  of   the  earlier  Begulatiens,  with  the 

objeet  of  showing  t^at  a  grant  of  land  within  their  estate,  rent-free«  is 
one  they  have  power  to  make. 

r 

In  Bw*^^^  I  ^^  V^^  SQQtio^  %  Avtiole  8,  is  to  be  found  the 
{oUosriog  swoepiog  declaration  ;-<*'  That  no  doabt  may  be  entertaioed 
**  whether  proprietors  of  U^nd  «^  entitled^  under  the  existing  Begu- 
« latiousy  to  dispose  of  their  estates,  without  the  previous  eanotiou  of 
•*  Qovernment,  the  QoverDOr-Qeneral  in  Council  notifies  to  the  zemin* 
^*  dars,  independent  talookdars,  and  other  actual  proprietors  of  land,  that 
**  they  are  privileged  to  transfer,  to  whomsoever  they  may  think  proper^ 
^  by  :aal^  fiftv  oat  othtrwiee^  .their  propvieiary  righta  in  the  whole  or  any 
^  pevtiiKb  of  tiboip  reffpeptinr^  natat^s*  withaut  applying  to  the  Qovemneat 
'^Ur  its  sunstieBu  AaJ^ 

Hers  is'an  e^plio?t  lledfllratSte,  thit  the  proprietor  may  transfer  a  per- 
tion  x/i  his  estate  without  thb  sanction  of  ^q  Government ;  end  I  am  at 
a  loss  to  see  W^y  they  should  no^  ezeretse  this  power,  when  they  cannot 
by  sny  alienatSbn  fiit^^he  land'  f^om  the  tax  er  rovenoe  payable  to  the 
Government. 

I  next  refer  to  Begulat ion  I  of  1801,  section  14,  under  which  I  think 
it  is  clear  that  the  right  of  the  zemindar  to  create  a  rent-  (not  revenue-) 
free  tenure  is  recognized.  This  section  declares  thsA  **  by  section  9» 
^  Bcgulation  I  of  179^,  the  zemindars  and  all  other  proprietors  of  land 


» 

")uure  Veen  doolftred  %t  Ubotiff  to^lraasfot,  bf.wH  tf^t»  or  oihermise;        )8e^ 

^  their  propri«ilaq^  rtg^lv  m  ih&yfhdh  ot  nttf  p^r^cn  of  their  ME^ectivo  puiRtJt^Diii 
^'estates;  but  by  sectioa  10  of  the  aifne  Rfeffiitetieil  it  is  recraired  that  -.  ^,^'^  ^ 
^  all  saeh  ira&sfens  be  notified  to  the  Cdlleeter  of  the  Zilla,   te.^  but   Pil  Cnow- 
*'  until  ^Qch  AoelfioatiDii»nd  0epara4ioli  sball  liatre  been  made>  the  wbold       ^^ 
*'  ef  the  catatei  is  daclaved  vespoitsibfo  %0  Gbvi^viMmit'  -f«r  ibe^iboMr^ 
**  oCtfae  fixed  jumma  Mseased  upon  lit,  ia   tM  8mi«^  meauaet  as  'tt  no* 
"iraasfer  hadtahenrplaee'^  -       m  .■       <•         i  . 

I  think,  after  that  declaration,  it  could  not  be  contended'  that,  nnless 
the  notification  to  the  Colieotor  mentioned  abore  were  given,  the  grant 
of  a  portion. of  the  estate  io  perpetuity  wonld  be  nnll  and  vov^  as  againpt 
the  grantors  and  hi^  heirs,  for  Rome  meaning  must  fee  given  to  Uie  sen- 
tence, "  but  until  such  notification  and  separation  shall  have  been  made,  the 

"  whole  estate  is  declared  responsible."  I  read  that  sentence  to  meaa. 
t^iat  the  Govemtnent  will  not  recojjpnize  the  apportionment  or  grant  ot 
any  part  of  the  zemindari  nntil  notification ;  bnt  t  al^o  treat  it  stf 
recognizing  the  power  of  the  zemindar  to  make  a  comnlete  disposition  of 
a  portaoxt  of  his  estates  with  the  option  of  having  the  whole  zemindari 

heW  respon*>ibYe  for  the  revenue  of 'the  portion  so  '  disposed  of.  The 
above-quoted  passage  wiH  dispose  of  any  argument  raised  as  to  the  inter- 
ference with  the  revenue  payable  to  the  Government,  as  every  fraction  of 
the  estatje,  including  the  part  alienated,  remains  liable  for  its  payment.^ 
The  section  1  am  quoting  from  goes  on  to  declare :— -^*  tf,  therefore,  anjT^ 
"*  zemindar  shall  have  disi>oded  of  his  proprietary  rights  in  any  portion 
"  of  his  zemindari,  whether  under  the  denomination  of  an  independent 
^^talook  or  otherwise,  and  the  talookdar  or  other  persoa  to  whom  the 
"  p:)rtion  of  an  estate  may  have  b^en  so  transferred  shall  have  omitted  to 
^'  obtain  a  separ«te  aitotntent  of  the  public  assessment  thereon  in  the 
"mode  prescribed  by  the  Regulation,  such  transfer,  as  far  as  respects 
"  the  rights  of  Government,  must  be  considered  invaUd  ;  and  if  the  lands 
^'  so  privately  transferred,  but  not  separately  assessed,  should  havn  been 
*  since,  or  shall  be  hereafter,  incladed  in  any  public  sale  for  arrears  of 

» 

"  revenue,  the  illicit  and  imperfect  transfer  must  be  deemed  to  have  been 
"  aliogeiher  done  away.    In  sach  CHsea   the  landsr  transferred,    until 

*•  publicly  registered  and  separately  assessed,  form  part  of  an  undivided 
'*Hitate  ;,  and,  a»Baoh,  are  liable  to  be  fold  for  any  arrear  of  revenue  ' 
''  which  may  be  due  from  any  purt  o£  the  e»tate/'>  L  think  ihait  in  tbe' 
above  is  to  be  found  a  rBCognifcioit.ol  the  gp^nft  being  binding  on  tbor 
proprietor  and  his  heirs,  and  invalid  as  against  an  auction  purchaser  at 
a  sale  for  arrean  of  revenue^    It  interprets  ^be  word  "  revenue"  in  the 


IW  FULL  BINCH  BOUNGS. 

1M5        loth  section  of  BogttUlioii     XIX  of   179a»  aa  b^ing  confined  to  ibo 


FiztMuomif  revanae  p»ja>b1e  to  febe  Govamment,  and  aa  not  iocindiiig  rani  fNijable  to 
«,      ^*  tba  propriator  of  the  antira  aemindftii. 

JiADIICJaUDAII 

Pal  Chow-  If  tlM  zemia<lar  oannot  mftke  the  diapoaition  I  Contend  he  haa  tba 
^^^^*  power  to  Qiake»  wh«t  beoomaa  of  kia  propmtaT^  righteP  They  are 
fril^wad  away  aad  oaniraUad  kf  a  abadowy  diatiaotkm.  Tboae  who 
conMnd  that  a  aaminW  oannot  grant  a  portion  of  his  eatata  to  a 
member  of  hia  family  free  of  rent  payable  to  him  or  hia  hcira,  admit  he 
may  leaae  in  perpatnity  ao  ai  to  bind  htmaeU  and  hia  heirs  at  a  pepper- 
com  rent,  an  alienation  jaat  aa  tnjuriona  to  the  semindari  at  a  grant  of  a 
portion  o^  a  rent-free  estate.  Sir  B.  Barlow  and  Mr.  B.  ColTin,  in  their  judg- 
ment! f  the  18th  July  1855,  in  Ahmed  Alee  Khan  v.  Baja  Modhnarain 
Singh  (1),  use  the  following  langaage  :— **  In  fact  the  law  nowhere  recog- 
*'  nizea  grants  of  land  exempt  from  revenue,  but  the  power  of  creating 
*'  dependent  talooka  or  granting  leases  at  any  rent  is  fully  accorded  (cee 
'*  section  6,  Regulation  XLIV  of  1793,  and  Regulations  Y  and  XVIII 
<*  of  1818).'*  In  that  case  those  learned  Judges  drew  no  distinction  be. 
twcen  rent  and  revenue,  but  they  have  clearly  announced  what  the  law  is 
as  regards  the  power  of  the  semindar  to  lease  away  in  perpetuity  at  any 
rent.  In  opposition  to  the  ruling  of  those  Judges  (who  did  not  see 
the  distinction  between  rent  and  revenue)  ou  the  power  of  the  semindar 
to  grant  rent-free,  Mr.  Dick  held  as  follows :  "  I  concur  with  the  Frin- 
**  cipal  Sudder  Ameea  that  the  grant  is  not  resurnable  by  the  heirs  of 
*'  the  grantor,  and  tbat  section  10,  Regulation  XIX  of  1793,  does  not  apply* 
"  to  the  rase.  The  law  could  not  intend  to  declare  that  the  party  who 
**  had  made  the  grant  oould  at  pleasure  resume  it  whether  given  for  a 
"  valuable  oonsideratio'i  or  not,  or  intend  to  entitle  the  heirs  of  such 
**  grantor  to  resume.  This  would  be  authorizing  such  persons  to  repu- 
"  diate'  their  own  acts  and  the  acts  of  their  ancestors.  Grants  of  the 
"  nature  in  question,  qwad  the  grantors  and  their  heirs,  affect  not  the 
••  public  revenue.  They  affect  merely  their  own  rental.  The  grantor 
''  oontinuea  himself  to  pay  the  revenae,  and  if  he  do  not,  the  estate  is 
sold  and  then  the  grants  become  null  and  void.  The  law  (Section 
10,  Reguhition  XIX  of  1793)  was  enacted  to  prevent  alienations 
'' prejudicial  to  the  security  (tf  the  public  revenae,  not  to    enable   pro- 

"  prietora  and  their  heirs  (whose  ancestors'  acts  are  theirs)  to  profit  by 
**  their  own  wrong.  The  proprietors  and  tbeir  *  sucsessors,'  who  are 
**  authorized  to  resume  atpleaanre,  are  not  those  who  made  the  grants,  or 

(1)  S.  a  A.,  18^5,  395. 
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'^  their  heredilAiy  soccciaora.    An  a«€iion  piirohaB«ar  oan  aam]]  grnsikn        IB86 
*«»d    aiioDtttions.    This  the  kw  declares.    All  dona  jide  alienations  «re  "^p^Jjj^^^J^ 
**  bindii^  on  those  wi>o  made  them  and  on   their    heirs.    This  justice  v. 

•* requirw, and  our  precedents  have  decided"  ^^^{^"'w^ 

Considering  that  there  is  no  expre  s  law  declaring  a  i^ant  of  hind  ««»»• 
free  of  rent  payable  to  the  zemindar  null  and  void,  I  hold  the  grant 
valid*  I  support  the  proprrietary  rigUt  in  the  soil.  I  pnyvient  the  gran^ 
tor  and  liie  heira  snnlling  a  luma^deed  ittode  for  valaable  conai- 
derabkms,  and  I  in  no  way  interfere  with  the  xevenne  payable  to 
Ooverniaent,  or  the  right  of  an  auctioa  paccbaser  to  acquire  a  title  free 
of  all  encumbrances  on  the  land. 

On  these  grounds,  I  also  hold  the  grant  in  the  present  case  .binding  on 
the  plaintiff. 


BffH^M^.  ivM6€  N&rman  Officiating  'Okie/ Iu$tiee,  "Mr,  Juniice  Tnvor,  Mr^ 
/iuiiee  Lwht  Mr,  Juetiee  Shumhwmtiti^  PtindUf  ami  Hr.  Juries  Levinge. 

JOHNPOUiiSON  (Dw K»i>AiiT).r.  M  ADHU8UDAN  FALL  OHO WDHRY 

Jeokf/,  18. 
LimitaUtmr-^Acl  X  of  1859,  «.  dH-^Aci  XIV i^  1869,  s.  1,  d.  8,  i.  14  tf>u2  $.  18. 

The  provitiono  of  the  Limitation  A(^,  XlV  of  1869,  do  not  apply  to  suits  ]Por  ai> 
n>an  of  rent  undnr  A<c<>  X  «f  1869,  nor  are  the  pr«vhlons  of  A*et  X  ol  1869  inl&ny 
way  affected  by  the  provisions  pf  Act  XIV  of  1869. 

This  suit  was  instituted  on  tlie  16th  April  1863  (29th  Ghaitra  1269)| 
for  arrears  of  renc  daring  the  years  1265  to  1269  ^1858  to  1862),  under 
Act  X  of  1859.  For  the  defence  it  was  contended  that  the  suit  Wiis 
barred  under  section  32  (1)  of  Act  X  of  1859   as  to  any  rent  prior  to 

<1)  Act  X  «!f  I86d,«.  !92.^*^iii4s  for  the  that,  it  the  salt  be  f  fir  Om  recovery  ^ 

recovery  of  arrears  of  rent  shall  be  insti-  rent  at  a  higher  rate  than  was  payablo 

toted  within  three  yef-rs  f rcitn  the  last  in  the  previous  year,  such  rent  having 

dv  <^  the  BeaglU  year,  or  from  tbe  last  been  enmBced  after  issue  t4  notiee  nn- 

day  of  the  mouth  of  Jetb  of  the  Fnsly  der  section  13,   and  the  enhancement 

Or  Willay-nttee  year  in  which  the  arrear  not  havin*;  been  confirmed  by  any  com- 

elahned  shall  have  become  dne  .For  or-  peteat  Court,  the  sttit  shall  be  nstita- 

rearsof  rent  due  at  the  passing  of  this  Act,  ted  within  three  months  from  the  end 

suits  shall  be  brought  within  three  years  of  the  Bengnl  year  or  of  the  month  of 

after  the  paRsieg  of  this  Act,  or  within  Jeth'of  the  Fnsly  and  WiHaynttee  year 

the   period  now  allowed  fer  the  institu-  oo  aeoousi^of  whioh  saoh  eohaaoed  rentr 

tiiin  i>f  such  ituits  in   the  Civil  Court,  is  claimed." 
whichever  may    first  expire.    Provided 

*  Regular  Appcal.lNo.  294  of  1863,  from  a  decision  passed  by  the  Deputy  Col« 
lector  dtOhowkce  Mohespore.  Zilla  Nuddea,  dated  the  6th  May  1863. 
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1888        1260  (18fi9).    The  pkiuitiff  replied  tb«6  he  wm   entitlecU   under  8cc« 

JohmPocukat  *'^  14  (1)  of  Act  XIV  o!  1850,  to   except  from   the  period   of   limito* 

-»  tion  tke  time   daring    trbich   he   was  hone  fide  prosecuting  i  the  same 

Pal  Crow-.  ^^o,\m  in  a  wr<yig  Court,    The  Deputy   Cotlector    gave  a  decree  for  the 

OBBV*       plsinUfE  as  piayed. 

The  '^efeodani  appealed,  aod  the  qoestton  whether  the  proviaione  of 
Act  Jny  of  i859  applied  to  »ni*e  brought  under  Act  X  of  1859  was 
referred  by  the  DiWsion  Bench  (Cah^bsll  and  Kmip  JJ.),  who  differed 
from  the  ruling  in  8yud  'HoBmn  Urknrree  ▼.  Oohind  Karain  (S),  fat 
the  opinion  of  a  Foil  Bench. 

The  opinioii  of  the  Full  Bench  appears  in   the  following  judgment  :-• 

Korma V,  J.  (after  shortly  stating  thn  f «ct8,  oontinned) :— The  preamble 
ofActXlYof  1869,  "  An  Ac6  topreTide  forUie  KmHiatMm  <^8Wis,'* 
states  thdt "  it  ift  expedient  te  amend  and  tsansolidste  the  laws  relathig 
''•to<ibf  limitation  of.  saitSt"  and  for  that  pnrpose  it  enaola  that.  '^  no 
*'  suit  shall  be  maintuned  in  any  Omrt  of  Judicature  within  any 
*"  part  of  the  British  Territories  in  India  in  which  this  Aet  shall 
*  "be  in  forooi  «nleas  the    saate  is    instituted  within  the   peiiod    of 

limitation  hereinafter  made  applicable  to  a  suit  of  that  nature*  afiy 
law  of  rqgi^^ion,  lo  the  oontrary  notwithstairddng,  and  the  period  of 
*'  limitation  and  the  suits  to  which  the  -stfme  respe(ftive1y  shall  be  appli> 
**  cable  shall  be  the  following."  Then  comes  the  emuneration,  amongst 
whicht  in  daaae  9,  sectioil  1«  is  "  suits  for  the  rents  of  any  buildings 
"or  lands  (other  than  summary  suits  before  the  Bevenue  authorities 
"under  Begulation  Y  of  18^  of  the  Madras  Code),  the  period  of  three 
**  years  from  the  time  the  cause  of  action  arose.^'  The  qoestiori  is  whether, 
nnd«>r  the  desortptioa  of  mits  for  ''rents  of  bnildinga  or  laud,"  suits 
for  airears  of  rent  under  Axst  X  ^re  meant  to  be  included.  The  argu- 
ment, on  behalf  of  the  respondents  is  that  Act  XIY  is  the  general  law 
of  limitation^  and  that  the  intent  of  the  Legislature  was  that  the  period 
of  limitation  in  all  suits  to  be  instituted  after  that  Aotcama  into  opera- 

(1)  Act  XiV  0/1859,  s,  14.-^**  (En  com-  feot  of  ^ritdfctlon  or  other  raase,  shatl 

pnting  asy  petaod   •(  limitatioa  prea-  hare  been  unable  to  decide  upon  it,  or 

cribed  by  this  Act,   the  time  daring  shall  have  passed  a  decision  which,  on 

which  the  claimant,  or  any  person  un-  appeal,  shall    have  been  annulled  for 

der  whom  he  olalma,  shall  have  been  any  such  caus^",  inolading  the  time  dur* 

engaged  in  progacating  a   suit  upon  the  ing  which  Bach  appeal,  if  any,  has  been 

same  oanae  tff  action  against  the  same  pondiifg,  shall    be  exdoded  from  such 

def  endantjor^ome  person  whom  ho  repre-  compntation." 
Bent8,bona  fide,tLndvrit\i  due  diligence,in 

«Dy  Courkof  Judtoatare,  which  from  de-  (2)  S.  D.  (N>  W>P.)  1863,  218. 
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tion  ahotild  be  regtdated  by  it.    Chittdds  1  to  15  of  section  1    enumerate        1866 

a  groat  number  of  different  f-uits  u>  which  different  periods  of  limitation  Z T ' 

are  respectively   to  be   applicable,    and    olanse    16  provides  a  period  of   ^'^^  ^^"^'''^ 
limitation  for  all  aoits  to  which  other  limitation  ia  thereby   expressly  MAUMfmrrt^x 
provided.    At  first    sight,   therefore^  ib   might   appear  that   tho  Act  is   ^^^  C-how- 
meant  to  be  applied  to  all  suits   of  whatever   nature    or  ikind.    But  in       ^'*"*- 
section  18,  itia  enacted  that  "  all  suits  to   which  the    provisions  of  this 
**  Act  are  applicable,  that  shall  be  instituted  aftor  the  expiration  of  two 
**  years  from  the  date  of  the  passing  of  this   Act  shall   be  governed  by 
'*  this  Act,  and  no  other  Law  of  Limitatioui  any    Statute^  Act,  or  Eegu- 
*  lation  now  in  force  notwithstanding*'' 

The  Act,  then,  is  not  universal  in  its  application.  It  is  clear  that  the 
Legislature  contemplated  that  there  were  some  suits  to  which  tho  provi- 
sions of  the  Act  would  not  be  applicable.  It  can  hardly  be  said  that 
tha  Act  is  not  applicable  lo  cases  when  shorter  periods  of  limitation 
than  those  prescribed  la  section  1  are  kept  alive  by  section  3,  because 
first,  the  Act  does  apply  to  them  in  keeping  alive  such  shorter  limitation  ; 
and,  secondly,  in  every  other  respect  ezcepli,  tho  period  of  limitation,  they 
are  probably  meant  to  b&  regulated  by  Act  XIV. 

Act  X  of  1850  received  theaanotion  of  the  OoTarn<nr«Qeneral  o&ly 
six  days  previooaly  to  the  passiiig  of  Act  of  XIV. 

Kow,  it  is  a  sound  rule  of  conatrrtetion  that  **  the  law  does  not  favbir 
'*  a  repeal  by  implication,  unless  the  repugnatt^e  be  qmte  plain ;  and» 
'^  such  repeal  carrying  with  it  a  reflection*  oa  the^wiadbmiOf  ionner 
^  Porliamenia  it  lus  been  ever^ confined  to  ropealiag  aa  little  aa  possible 
"of  the  preceding  statute.  Although  then  two  Acta  of  Parliament 
"  are  seemingly  repugnant,  yet,  if  there  be  no  olatise- of  now  o&atoi^? 
^  in  the  latttr,  they  shall,  if  possible,  have  such  con8tMiction''that.the 
"  latter  m&y  not  be  a  '  repeal  of'  the  former  by  implioattoa''  (1^ 
If  the  words  "suits  for  the  rents  of  any  buildings  oif  lands"  had 
been  intended  to  include  suits  dealt  with  by  section  32  of  Act  X^ 
we  should  have  been  obliged  to  say  that  the  Legislature,  by  sec- 
timi  92,  creabed  a  limitation*  of  three  years  from  tho  end  of  the 
month  of  Chaitra  to  remain  in  force  for  two  years ;  bust  after  <  a  period 
when  the  limitation>  in  Act  Xhad-  beooma  thoroughly  well  known 
and  understood  by  the  agricultural  community  without  any"parti^ 
eolar  reason  for  tho  change,  they  would  find  that  salts  imist"be 
brought  within  three  years  of  the  cause  of  action    li  for   arveors  on 


(I)  Dwaixis  on  Statutes^  fiAS. 
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1860        aoooiinfc  of  landi  or   six  years-  if  oo  aooonnt  of  pMtnm^  forest  rights, 

JbHwPocLMH  ^^^"^  ^'*  ^'^  privileges  as  to  the  extension  of  the  period  in  the 
V.  latter  ease  which  it  was  not  thought  necessary  to  provide  in  the  former. 

Maobcsudah  j^  y/f^^g^i^  be  difficult  to  aissgn  any  just  reason  why,  in  Acts  of  the  Legisla- 
ssBY«  ^^  which  were  under  consideration  at  the  same  time  applicable  to  the 
same  matter  one  sot  of  Regulations  as  to  limitation  should  be  established 
at  onoe^  and  another  and  totally  different  set  of  rules  should  be  enacted  to 
take  efitsotata  date  artiitiurily  fixed  at  two  year*  after  the  passing  of 
the  second  Act.  I  cannot  doubt  that  if  the  period  of  limitation  and  the 
qualifications  contained  in  Act  XXY  had  been  intended  to  apply  to  rents 
under  Aot  X»  the  Legisbture  would  have  declared  that  those  provisions 
should  have  come  into  operation  at  once.  It  is  equally  difficult  to 
understand  why  there  should  be  a  now  okssi&cation  of  suits  for  rent 
to  take  efitect  at  such  future  time. 

Aot  X  of  1859  is  a  special  statute  applicable  only  to  the  Preaidoncy 
of  Fort  William  in  Bengal,  and  containing  a  complete  code  regulatin  g 
the  rights  and  duties  of  the  agriooltnral  population,  with  respect  to  tho 
ocoupation,  managementi  and  rent  of  laod^  and  the  recovery  of  such  rent 
in  Collectors  Courts  within  the  Presidency.  Now  it  is  a  well-known 
pnncipteof  legail  oonstrnotion  thai'  general  statutes  sre  noc  to  be  taken  as 
repealing  special  statutes  unless  there  IS  a  clear  eipression  of  the  inten- 
tion  of  the  Legislature  to  that  effect.  Mere  general  words  are  not  enough* 
The  rale  which  was  stated  by  Ja4ge  Jenkyns  in  his  **  Eight  CentnrieB 
ol  Reports,"  oase  41,  page  120,  was  recogniaed  by  the  liovds  Justices  of 
Appeal  in  Ohanoeory  in  lasa-^The-  Tnu^e»  nf  iU  Birketihead  Docks 
▼.  Tk$  BWk$n\9aA  Boek  Ci>mpamf  (1)  and  in  18QI  by  Vice* 
GfaaaoflUop  Wood  in  FUz§»M  v«  Oha^t^pn^ft  (8).  The  reason  given 
by  the  Yh^OksMMov  it  as  follows .—» ^'  Th«  Legislatnre  having  had  its 
**  attention  drawn  to  a  special  subject*  and  observed  all  the  oircum* 
/  staneeff  of  the  case  and  provided  for  thenu  does  not  intend,  by  a  general 
^  enaotmeni  afterwavds.  to  derogate  from  ita  own  act  when  it  makes  no 
**  speeialxaQntiouof  ita  inteniton  so  to  do," 

Secondfyvthe  wonii<<  lands"  in  olaase  8  may  have  a  suffieient  meae^ 
ing  (pvento  it  by.  treating,  it  as  a  term  subordinate  to  honsesy^tbat  is,  aa 
spplfingti^^' houses  and  lands  appurtenant  thereto^**  as  distiDgoished 
f fom  **  landsi  forest  rights,  fisheries,*'  and  the  like,  iu  the  sense  in  which 
the  merdisused  in  section  23  of  Act  X  of  L859.  It  is  a.  well-settled 
r«lethat  an.  enameratioa  of  different  subjects  in  aa  Act  of  ParUaiaenb 


(I )  23  L.  J.  (N.  S.).  Ob,,  457.  .       (2)  30  L;  J.  fN.  8.),  Ch.»  77^ 
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Kcneml  words  foUbwing  speciAo  ittndn,  may  be  oonaimad  wivh  referoDoe        ^860 

to  the  ani«ceclent  mattors,    and   the  oonsbmotion   may    be  narrowed  by  jgu^  Foulsqm 

treatiag  thera  as  appljinps    to  thiii|pi  of  the  same   kind  as  thees  provi*  v. 

ooflly  mentioned.    Oempare    Oemyn's   Dw*    Parliament   B*,  30;    Th»    palChow 

Kiwf  ▼.    2%0   IfiSHid^aier  and   SdtfMt     Wat^imfrh$  (1)   ;    9*%e    Bfast         duhy. 

X(md(m  ITaiiruTorl^t  t.  Mile  S$id  Old   T&fon  (2).    Agtin  loekin^   at  the 

histoiyof  the  enaotnent  of  danse  St  ■eetlOB  l,  we  find  tha^»  as  origin* 

ally  proposed,  clanse  7,  apeoialty  exeepced  **  snniaiarf   sails  before  tb^ 

"  Revenue  antfaoritiea  te^c*^ii>g^inpearN«fKl  eBSofl'ias  of  rent  ;^  bnt  after 

the  passing  of  Aet  X,  •ommary  saH»y  exeept  under  Regnlation  Y  of  IdSSi 

of  the  Madras  Code  were  at  an  end,  and  the  ofanse  was  then  amended,  s6 

as  to  except  Boob  last-mentioned  summary  suits  only.    This  shows  that 

even  before  the  passing  o(  Aot  X  of  1859  there  had  been  an  express  in- 

tentloH  toexclnde  suits  for  rents  of  land  from  the  operation  of  clanse  8. 

sod  to  deal  with  them  by  other  fegistation.    W^  ate  tbOMfore  of  opinion 

that  suits  for  arrears  of  rent  under  Aot  X  of  1859  are   not   aifsoted  by 

Act  XIV  of  1859,  beoause  no  ^  period   of    limitiitiNi*'  is  1^   the  tasu 

mentioned  Aot  **  made  appKoable  to    snits  of  th»t  natnre,''  so  that?  the 

case  iff  not  brought  within  section  1^  vh^  ench  iuits   are  tberefbre  not 

''  snits  to  which  the  provisions  of  that  Aet  Srve  nppiiesA^I^'  Witbin  sectnsi 

18  of  Aot  XI7  of    18«K    We   haiver    gone  inie  the  case    at  lengtis 

because  our  decision   is  at  tarianee  with  the   oaaa  of    Syaii  JE&isseiit 

ITrKpurrse  t.  CMdnd  iTbram  (3)« 

LBVweib,  J.--I  coaenr  in  llr«  Jostaoe  Norman's  judgment,  having  nq 
doubt  that  the  speoiai  protiaiotts  ol  Aot  X  of  1859,  r^nlating  the 
recovery  of  rent  in  the  Bengal  Prasidenoj,  are  not  repealed  or  iiktorfsro4 
wi(h  by  the  provisions  of  the  general  law^Aot  XIV  of  1859— passed 
for  the  three  Presidencies,  and  that  this'  is  the  true  legal  eotiettnction 
to  be  given  to  these  two  Acts. 

1 

PuNTOT,  J.->-I  agree  w(th  this  opinien*  though  I  sea  thaSf  iomany 
oases,  tltis  construotkMii  whiohr  I  am  oaaspelM*  10  adopts  is  Hhaly.  to 
operate  as  injurious  to  the  extent  of  depriving  redness  altogether.  I 
Idol  no  besitatloxk  in'holdI^g  that  cases,  nildsv  Aot  X  of  1859  aie  nst 
scffeotad  by  Aoi  XIV  of  the'same  year. 

Tasvob,  J,  f'LoOH,  J^  oonourring).— The  question  which  we  have  to 
determine  in  this  case  is  whether,  in  a  suit  brought  nnd^r  Act  X  of  1B59 
for  arrears  of  rent,  the  special  limitation  of  section  32  of  that  Aei  applies, 

(1)  1  B.  &  C.  680,  (a>  S.  a  (V,  W.  P,),  I4tb  Macch  1863» 
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IS^'t       or  iHie&her  ihosefliiilA'^MttlgdVanidd  by;lhe  prorsiioimolclfMite  8,  aoctknr  I 

JoHNPbULsoK  ^®^  '^^^  ^^  ^^^'  ^^  th»^0P«cr  law  is  AppIiQiibJa.  ii  landlord  will  be 
V.  able  to  iiis4iliUtta«ait  Cor  arrears  of  rent  at  anytivi^  within  tkroe  yea-s 

MADHusirnAN  from  the  last  day  of  tbo  Bentcal  yoar,  or  £roni.U)»  iMt  day  of  the  month 
DHBY.  '  •f  Jethof  ih^Futlee  or  WiUayali  your  ia  wl|i€)i.  theurtmn  claimed 
shall  be  dat,  aa  the  land  U  sijtiiaM  aitber  in  Bengal  or  olsewbere* 
whereas  if  .tho  laiter  appliSM*  the  landlord  macl  l»ring  hia  snib  within 
ihneejaarsltom  th*  tm^  thaowM  of,j90ftioa  aroae^  hut  ha  .will*  under 
aooti9iLUo|Uiai«t».l>a  «iiUiMiii-jfcha'OeillfiWUk^i»».o^iJio.  three  yeara 
totheayolaaiQciolaivy  paniod  during  whlo^  f^.J^ana  fide'  ai^'lt  upon  the 
fame  eaujia  n£  ac^iqaaKaiuitt  tho^faf^jie.  defendant,  or  Bom  e  person  whom 
he  represeotB,  was  papding  either  originally  or  m  appeali  ^or  both,  and 
WAN  diaroia^od  for  defect  of  juriadiotioiv 

It  appears  to  ma  to  ba  dear  that  the  ierma  of  aefjtion  32  of  Act  X  of 
1859  are  nnsStetad  by  the  ptoyiaiOKS  of  Act  XJV  of  18^3.:,  first,  ia^ 
aamuoh  as  a  general  law.  doea  na^  override- or  .ropa«l.  by  ivpljoBtioa  a 
apacial  laWf  tha  mora  oapacially  wheivthe  two-.lawa  are  enacted  contem. 
poraaaoualy  »Bao«ndlyiioaa)¥iac1ias  .in. the  preyani  iuatance  the  general 
law  ooDtemiplatea  -ctaaaa  fatlaUtag  'Kifbiiiv,  ita  proi^lsions.  and  its  terms 
«ra  aaiiaAad  hy  th»  eadaaioM'  of  tbaaa  cWMb  qnte*  Act  X ;  of  1859  ;  and 
tbivdij^^ inamflBnoli  aa  tha  diffaraiiefi  in. the  Law  .of  Litoiitatiou  under 
ActXandAobXIV  of  1859*  is  such  aa  to  ahoK  that  thoae.  .laars  were 
severally  enaeted  for  different  classea  of  cases,  the  law  in  the  latter 
oaaa  not  being  applicable  to  the  formen  In-  one  Wdfd,  the  banses  which 
exist  for  the  enactments  in  the  general 'Uw  do  tM  esiat.in'  tfaeanbjeot- 
matter  of  tba  special  law— heii6erthadiffar6n<ia  between  tbevb 


Tki^  principle  that  a  general  law  does  not  derogate  f  rqm  a  special  one 
admits  of  no  question.  It  only  reoLuns  to  shjow  that  the  sabjoct-matter 
of  Act  X  of  1859  is  of  a  special,  whilst  tbac  of  Act  XITis  of  a  gene- 
la^natiir^  .  The  title  of.  Aot  10-  of  ^859;)^  f  ^ji  ^  .to  azpend  the  law 
nlatiagtatha:raooyary.al  vanta  IA  the  ?raaidoQpyof  Port  Williapi  in 
I^epgal*"  and  the  proHnble  of  the  law^deolares  th^t  *',  it  is  expedient  to 

**■  re^eaaet  with  oertain  laodlflcalieoa  the  ptoiUioni  of  the  euating  law 
*'  relatmg  to  the  rights  of  ryots'*-  with  teapeoA  'to  tariona  mattiar,  "  to 
**  extend  the  jarisdiotion  of  the  Collect  ir,  and  to  prescribe  rules  for  the 
**  trisl  of  Buoh  questions,  aa  well  as  et  suits  for  the  reoovei^y  of  arrears 
"  of  rent,  and  of  Ruita  arising  out  of  the  distraint  of  property  for  such 
"arr^ar^." 

With  a  Tiew    of  carrying    out  these     ohjiects,   vsriofia  roles  .  were 
made;  and  by  Section  32,  it  is  eaioted  that '^ suits  iot  the  raco^etpy  of 
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^^rreftnr  xf  rent^shAB/be  inatifnMI  wttfaifi'  ttirtft  joaf»  hom  th»  bftft        ^96(i' 
"  dtj  of  the  BeagfA  yaar»  or  from  -the-  las^.  dl^  of  fbo'  moAth   6f  •  Jeth  JofimFoouoN 
"of  the    Fiwly  or  WtlUyiUtea  ]re$r  in  whioh  the  arrean ' ckiified  sbatl  ^* 

"  have  becQine  doe.    For  arvQarsot  reut  dfie  at  the  f^k^fung  of  this-  Act^   p^i,  Gaow» 
^snita   ahAll    bo   breagbt  wrthia  thive' ywihi    aftep  tbo' pafiging  of  this' 
«'  Aot»  or  wttkin  the  period  now  alkiired  far  the'  mdt  lti(iCo<i  'of  Mbfa  ttnita 
"laiheGiTU  Coitit,  whiahBftov  iMf  fiErst^exfpire.    Froriaed  tht.t^  if  the 
*'«ai(  be  {or  ib«  recovery  off  rept  ab*  a  biglMr  rite  than- was  peyabla  ia 

« 

*' the  lyreri^aayoan  toehro^  li^ivftiK'beaii  «ikaRioed  after  fBrnie-  of  od^iot 

"K'nnder  BedtiOfi  IS,  atd^  tbo  iBfiibanMtaient' not  havlii^  been  ctoAmied' 
"by  any  'oompeterit  GoKfri,  tHe  flitik'dlliU  b^  iifitittitert  withiff  tbree' 
"  monthe  from  the  cid  of  the  Bengal  year  or^  ol  *h4  fnonih'  of  loth  df ' 
'  tho  Fttsli'  or  Win^filtt^  yeftr'fM  aocotirft 'of  whitlh '  snoh  onhdnced 
'*Teiife  ia  claWned/*'  ifow,  th^ef  ai^  f>t)e^7at  mTe^  for  lipeoiiP  polhts' 
arising  oab  of  the  <«ptfraal  anbjeofe  k>  wliieh  ibe  Aibt'  ref<dra,-N^0.,  tb^* 
truiaaotionB  ariitii};  oiii  of  the.  rabUtOR  vbtob  exitts  heiwasn  landlord 
ftfld  tenant  in, the  Prtt'tdetioyiorBbrI  WiUiaviia  Bengak 

Tarmng  to  Act  XIT  of  1^59;'  wl.ioh  was  ^Msaed  bn  tbd'9bb  May  1859/ 
fldTeo  days  eabd&qQetitfjr 'to  that  dn'^bieh  Aeft  X  wbs  imssod,  ite  litto 
is  ''An  Act  to  provide  for  the  linaitatioti   of  suits,"  and  its  first  srctfon 
etiacti  (ikati  *'  no  stiiti  shall  be   mainlined   in   any  Ooart  dt  Judicataro 
**  within  any  part  ot  the  British  Territories  in  India,  in  Which  this  Act' 
"shall  be  in  force>  uulesd  the  same  is  institttied  witbiil  the  period  of  Hmi^ 
"  tation  bei'eititifter  made  applicable  to  a  suit'  of  thtit  nature,  any  law  or 
<'  regnlatioir  to  the  contrary    notwithstanding.'^  -  The  general  natare  of 
the  sabjo6t-matlnBr  of  th6  Adt  cannot  be  qnestroned.    It  foltows,  there- 
fore, tho  one  Act  being  special,'   and  'the  other  general,  and  both  passed 
with  only  an  tftterVal  of  se«*Gri  days,  that  they  do  ndt  in  the  least  inter- 
fere with  eaoh  other' ^  but'H  ha<9  hifen   eontenddd  that>  unless  the  latter 
override  the  fbtmtff  faw,  its  goneral  find  large  terms  are  tdt    satisfied/ 
and  tha  coasideRitioa  must '  0Tdrtid<9  any  teehnicill  Mle  of  constniotion 
regarding  a  general  law  net  derogating  fhim  a  speoial  one.  but  the  oon>- ' 
tcntion  will  not,  it*  seems  to  me^  admit  t>f  argameat    The  speoial  km  is 
only  concerned   wiih  a   speoial   nelationsbip  wlthiti    Mia    Presidenoy  o£ 
Bengal ;  the  general  law  embraeea  «U  suits  arising  out  of  M  relation^ 
ships,  except  that  speoial  one,  between  roan  and  man,  within  Ihe  British 
Territories  in  I(idia)  including  the   Presidencies  o'  ICwdras  and  Bombay. 
This  area  and  Uiose  i  elattonships  are  la>-ge  enough  to  warrant  the  use 
of  the   most  >  general  terms  wif^out  intevCsring  with  the  special  contern* 
poraneous  1a«^  made  rsgurding  a  patt'cular  relationship  ia  a  particular 
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IMS        pitft  of  Um  oonntiy.    Bfl»i  by  thn  priooiiil^  tha  v^  general  tamra  of 

JofltfFriuwoir  fi^^'^ion  1  of  Aol  XIT  embiaoas  the  vaiioas   soili  brongfat  with  a  Tiew 

^       *•         oE  enferoing  the  obligatienfl  contraoted   hj,  tnd  of  repahing  the  injtiries 

Pal  Onow-    done  bj,  individaala  not  standiog  to  ea<sh  other  in  the  reUtiomhip  of 

'^*^'       landlord  and  tenaat  in  Bengali  and  einplf  impoit  that,  wheui  concerning 

BA7  ooil  lalling  wHIiin  the  ganeral  LiOMiation  Law,  theie  ate  or  ibail  here- 

after  be  made  lawa  preaeribhig  a  shorter  limliai^m  fo^tfae  inatitation 

*of  thaaii  the   shorter  Umilaiian   ahall  prevail.    lloreover«  aection    18 

ahowa  dearly  Uiajflhere  are  anita  to  vhish  the  prafisMMn  of  tha  law  are 

nofeapplfaablet  it  najr  tberelere  he  aaaertei  that  the  ^ry  general, 
thooi^  not  ahaohiiely  naiTertttl,  appttcattta  of  the  law  qnlte  satisfies  the 
Urge  terms  uwtd  in  the  hMr  ittell. 

The  aspamie  rsading  of  tiio  two  laws  whioh  the  mle  of  legal  coc- 
atrootion  pomts  to^  not  only  satisfies  the  terns  of  both  laws,  bat  tzplaioB 
the  oanara  of  *tha  diS^rsnoe  in  theai  on  the  point  to  which  the  preient 
diflonssien  tefers.  la  the  special  laWt--4n  oases,  that  is,  between  landlord 
and  tenantt— the  deamnd  ia  (er  rent ;  rent  Is  a  daasand  arising  yeorty  from 
tlie  land,  an4  eiaH  be  saiiaftad  yearlyi  in  order  to  enable  the  aamindar  to 
p^y  hia  reveuoe.  U  the  aemtndtor  in  a  minor,  whether  onder  the  Court 
of  Wards  or  otherwise,  he  must,  under  the  laws  in  force,  have  a  manager 
to  whom  thef  are  to  be  paid,  and  who  is  legally  empowered  to  grant 
reofipte  and  ^  snetitiite  units  for  their  rente  on  his  behalf,  and 
spteial  tribooa's  have  been  entablishsd  in  which  alona  fails  for  rent 
can  be  aijttdicated:  no.  pthcr  Court  haTing  jarisdiction  oyer  snob 
f99fiXpt»  in  Peti^U  He«ioe  in  these  cases,  having  onc<;  fixed  the  diite  from 
whicli  ime  tthull  ran,  there  ia  no  necessity  for  any  sUowance  on  acocunt 
of  mitiurity^  or  for  tine  expended  in  suiLa  bronght  6oad  fide  npon  the 
same  cause  of  action  and  agiiinst  the  same  defendant  in  any  Court  of 
Judicature  not  ham4  joiHsdiotion  ;  wherea»in  oMior  oa*ei,  from  their 
ysiiey, from  the  uncertainty  as  to  the  ability*  power,  or  will  of  any 
patty  to  take  M^em  up,  and  aometiniea  from  the  doubt*  a»  to  the  parti- 
ooJar  forum  in  .which  (he  suit  should  be  brooghti  there  is  a  necessity 
for  Bot  all  wing  time  to  ran  in  caasa  of  partiea  aiid«r  legal  disability 
when  the  right  of  acti'm  first  accrues,  and  a  tieoea«ity  also  for  excluding 
fmm  the  ia>mputation  of  Ume  ranning  against  a  suitor,  that  period 
during  whioh  a  suit  brought  hmiM  fide  on  the  same  cause  of  action 
against  the  same  defendant  may  have  been  pending  in  a  Court  without 
jurisdiction.  This  dirersify  of  position  arising  from  the  different  nttore 
of  the  transaotiont,  and  the  parties  to  them,  sufficiently  explains  the 
difference  belwoon  the  two  laws,  and  the  reason  for  the  same,   and  fur- 
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nishes  a  oonclusiFe  proof  thafe  the  iatoninon  of  Uie  Iiegislatore  waa  that        ^S65 
ihese  laws  should  be  oonsidered  AeparaJto  and  distinct.  JohnPodliom 

For  tlie  above  reasons,  I  have  no  hesitation  in  ruling  that  the  terms  of  v, 

section  32  of  Act  X  of  1859  are  altogether  unaffected  by  the  provisions  Madbdsudan 
of  Act  XIV  of  18i>9.  ^©mt?r^' 


Before  Mr,  JuUice  Norman ,  Officiating  Chief  JueHcef  Mr.  Juetice  Trevor,  Mr. 

Ju^ice  Setoji-Karr,  Mr*  iuetice  Pundit,  Mr.  Juettee  Pkear,  Mr,  Justice 

E,  Jctckson,  and  Mr,  Justice  Qlover, 

1965 
SONATAK  aaOSE  ai^d  oiubrs  (DKrisvoANTs)  v.  MOULYI  ABDUL         ^any,  25. 

FARAR  (PLAiNtijfF.)* 

Lakhifaj  --Beeumptio^S^Hlation  II  of  1819,  $.  ^O^Act  X  of  1859,  # .  28 

Jurisdiction  of  Oivil  and  Eeoenue  Courts. 

The  plaintiff ,  the  parcbaser  of  %  patni  lease,  Bood^ht  to  obtain  a  declaralion  of  bis 
mid  rifcht,  by  tettiag  aside  aa  iiUeged  jent-fttee  tenore,  in  oertain  lands  vhiob  th» 
defendant  claimed  to  bold  under  a  lakhiraj  title  prior  to  1705,  or  Ist  Deoember 
nm  The  flaint  was  filodi  in  tbaO^Umit^s  CVmit  oaS^ft  1>ecemb^  IHU,  bat  was 

rvferred  to  the  Oivil  Court  nnder  the   Bengal  A^^  VII  of  1862,  and  the  plaintiff 
obtained  a  decree  in  the  lower  Conrts. 

J7e2^,  bj  a  nisjoHty  of  the  Oonrt  (Tb«vob,  8lTO!r4CAaa,  nadGwiVca,  IJ^dls* 
Mating),  that  tluo  Civil  Ooart  had  Ju? isdietsoa  ^  Iry  <ibe  snil, .  aotwitbstandiag 
lection  28  of  Act  X  of  IS59. 

Per  Trevor,  Srton-Karr,  Pukdit,  and  Qlovrr,'JJ.,  Seotibn'Sto,  He^laiion  tl  of 
1819,  did  tint  apply  io  eases  wfthiii  seotlon  10,  Eegnlathm  iZIXbf  l7AS.-^£laBHMi» 
Phbas,  and  JACSjSoXy  J^..  tfoa^rtf. 

This  was  a  suit  by  tbo  plaintiff,  who  was  the  purchaser  of  a  patni, 
institated  under  section  80,  Regnlation  II  of  1819,  for  the  resumption 
of,  and  declaration  of,  the  mal  right  (right  to  assess)  of  the  plaintiff  in 
certain  land  alleged  by  the  plaintiff  to  be  held  by  the  defendant  under 
the  false  allegation  of  its  being  rent-free. 

The  plaint  was  filed  in  the  Oollector*s  Court  on  the  31st  December 
1861  ithe  last  day  of  the  old  Law  of  Limitation  which  was  superseded 
by  Act  XIV  of  1859),  and  sabsequently  transferred  td  the  Civil  Court 
in  pursuance  of  the  provisions  of  the  Bengal  Act  YIl  of  1862.  Tho 
defendant  set  up  a  lakhiraj  title  prior  to  August  1765,  and  1st  December 
1790,  which  he  failed  to  prove.  The  plaintiff  obtained  a  decreo  in  the 
lower  Courts*  and  the  point  raised  in  appeal  was  that  tho  present  suit 
hsviiig  been  instituted  after  the  passing  of  section  28,  Act  X  of  1859^ 
the  Court  had  no  Jurisdiction. 

*Special  Appeal,  No.  869  of  1864,  from  a  decision  passed  by  the  Additional 
Jnd|i^  of  HoOKhty,  dated  the  SOfh  Jiinuary  1804',  affirming  a  deoision  of  the  second 
JPrinoipal  budOer  Ameen  of  that  district,  dated  the  14tb  April  1863. 
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186S  The  ease  came  on  in  special  appeal  on  26feh   Angaat  1864  before 

SoNATiN  ""  Steir  and  K.  Jackson,  JJ.,  and,  ife  appearing  that  there  iraa  a  conflict 
GucMff       of  decisioii  upon  the  point,  the  qaeetion  was  referred  to  a  Fall  Bench. 

Itouc^         Whether  or  sot  the  C  ivil  Court  bad  jnrisdiction  F 
XbdolFabab.     That  qoeetion  was  treated  aa    d^ending  upon  the   two  following, 
naoMly : — 

M,— Whether  anoh  a  sak  ia  oogoiaable  under  aeetion  30  of  Regula- 
tion 11  of  181^  or  not  P 

2«fl.— If  net  oogniaable  under  aeotton  30  of  Begulation  II  of  1819, 
then  is  the  joriadiction  af  the  Colleotor'a  Court,  under  aoction  28  of 
Act  X  of  1859,  «n  excluaiTe  one  in  each  caaea  or  haa  it  only  a  con- 
current jurisdiction  with  the  ordinaiy  Ci? il  Gourta  f 

The  provisions  of  the  Statute  Law  upon  which  the  <}ue8tiona  in  thia 
and  the  loUowing  caae  (1)  prinoipallj  turn  are  hero  added. 

BegttUaUm  XIX  tf  1793  Section  10.— Ail  gmata  lor  holcbng  land 
•exempt  from  the  payment  of  rereoue,  whether  exceeding  or  under  one 
hundred  Wgaa  that  h»fe  been  laada  since  the  lat  December  1790,  or  that 
may  be  iMveafter  made  by  any  other  antbority  than  that  of  tbe  Govern- 
or*GeQ6r«l  in  Cooncili  are  declared  null  and  Toid,  and  no  leugth  of 
poaaaaaion  ahall  be  herealter  eonaiderad  to  give  validity  to  any  auch 
grant,  either  with  regard  to<tibe  property  in  the  aeil,  or  the  rents  of  it. 
And  every  pevaou  who  now  poaaeaees,  or  may  auooeed  to  the  proprietary 
right  in  any  oatate  of  dependent  talook,  or  who  now  holds  or  may  here- 
after hold  any  ostate  or  dependent  talook  in  farm  of  Government  or  of 
the  proprietOTi  or  any  other  person^  and  every  officer   of  Government 

appointed  to  make  the  eolations  from  any  estate  or  talook  held  kbas 
is  authorized  and  required  to  collect  the  rents  from  such  lands  at  the 
rate  of  the  fiergunna,  and  to  disposseaa  the  grantee  of  the  proprietary 
right  in  tbe  land,  and  to  re-annez  it  to  tbe  eatate  or  talook  in  which  it 
may  he  aituated,  without  making  previoua  application  to  a  Court  cf 
Jodicatuio,  or  sending  previous  or  subaequeut  notice  of  the  dispossea- 
aion  or  annexation  to  i^ny  ol&c^r  of  Government;  nor  ahall  any  auch 
proprietor,  farmer,  or  dependent  talookdar  be  liable  to  an  increaao  of 
assessment  on  account  of  such  grants  which  he  may  reanme  and  annu  1 
during  the  time  of  the  engagements  that  he  may  be  under  for  the  pay- 
ment of  tbe  revenue  of  auch  estate  or  talook  when  the  grant  may  be  to 
resumed  and  annulled,    Tbe  manager  of   the  estates  of    diaquallfied 

(I)  p.  162,  infra. 


FULL  BBNCH  RULRIGS.  IH 

proprietors,  sad  of  joint  mndifided  estatei,  mq   atKbhorized  snd  reqoired ^^^ 

to  «eroi«6,  on  behalf  of  the  propriobors^  iho  powora  vested  itt  psoprie-     goNATAw 
tors  by  this  seetion.  '     ^«*'« 

BeguUaion  11  of  1819,  Seetien  9(y.— Firsts— All  suits  preferred  in  a  Moulvi 
Goort  of  Jadioature  by  proprietors,  farmers,  or  talookdars  to  the  reve- 
nue of  any  land  held  free  of  assessment,  as  well  as  all  suits  so  preferred 
by  individnals  olaiming  to  hold  kands  exempt  from  revenue,  sball,  imme< 
diately  on  U^ir  institatioo,  be  referred  for  investif^ation  to  the  Colleetor 
or  other  ofltor  exeroisioK  the  powers  of  Collector :  provided  also  tbat 
proprietors,  farmers,  or  talookdars,  who  may  deem  themselves   entitled 

to  the  reveone  of  any  land  held  free  of  assessment  in  their  respeotive 
estates,  talooks,  or  farms,  or  individnals  olaiming  as  aforesaid  to  bold 
lands  free  of  assessment,  shall  be  at  liberty  to  prefer  their  claims  in 
the  first  instance  to  tbe  Oollector :  provided,  farther,  that  tho  party  so 
preferring  bis  claim  directly  to  the  Ck>11eot6r  sha]!,  in  bis  petition^  to  the- 
Golleotor,  state  the  partioalars  of  his  claim,  and  the  gronnd*  on  which- 
it  is  founded,  in  like  manner  as  if  the  suit  were  institnted  in  a  Court  of 
Jadioatare :  and  the  petition  shall  be  written  en  stamped  paper  of  the 
valae  prescribed  for  petitions  of  plaint  in  suita  institnted  in  those  Courts. 

Ad  X  of  1859,  Section  28.— So  much  of  section  10.  Regulation 
XIX  of  1793,  section  10,  Begulation  XLI  o!  1795,  section  6,  Regu- 
lation  XXXI  of  1803,  section  21,  Regulaiioa  YIII  o!  1806,  and  sec- 
lion  24,  Regulation  XII  of  1805,  as  authorises  and  requires  proprietors 
and  farmers  of  estates  and  dependent  talooks  in  cases  in  which  grants 
for  holding  land  exempt  from  the  payment  of  revenue  have  been  made- 
Bubsequent  to  the  dates  specified  in  the  said  sections,  of  their  own  au« 
thority  to  collect  the  rents  of  such  land,  and  to  dispossess  the-  grantees 
of  the  proprietary  right  in  tbe  land,  and  to  re^nnex  it  to  tbe  estate  or 
talook  in  which  it  may  be  situate  is  repealed ;  and  any  proprietor  or 
farmer  who  may  desire  to  assess  any  such  land,  or  to  diapossesttany  such 
grantee  shall  make  application  to  the  Oollector,  and  auoh  application 
shall  be  dealt  with  as  a  suit  under  the  provisions  of  bbia  Aot.  Every 
such  suit  shall  be  instituted  within  the  period  of  twelve  years  from  the 
time  when  the  title  of  the  person  claiming  the  right  to  assess  the  hod 
or  dispossess  the  grantee,  or  of  somo  person  claiming  under  him,  first 
accrued.  If  such  period  has  already  elapsed,  or  will  elapso  within  two 
years  from  tbe  date  of  the  passing  of  this  Act,  such  suit  may  be  brought 
at  any  time  within  two  years  from  such  date. 

Act  XtV  of  1869,  8ed^  I,  Clause  U.— To  suits  by  the   proprie- 
tor of  any  land,  or  by  any  perbon  claiming  nndw  him^  for  the  resomptioii 
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1866        or  asMBBineiit  of  aay  lakfaimj   or  rentiiree  land,  the  pmaoi  of  twdva 

^  SoNATAV  ***  70VB  from  ibe  time  w Ken  the  title  of  the  person  ehdming  the  right  to 

GuoBtf       resamo  and  assess  sneh  lands,  or  some  person  nndor  whom  be  claims, 

MoiTLn      ^^^  eooroed  :  pronded  that,  in  estates  permanently  settled,  no  such  sait, 

AboulFabmi.  althoagh  brought  within  twelve  years  from  the  ttroe  when  the  title  of 

such  person  fir«t  accraed,   shall  be  maintained  if  it  is  shown  that  the 

land  has  been  held  lakhiraj  or  rent-free  from  the  period  of  tUe  perma- 

sent  settlement. 

Act  VII  of  1862)  B.  C— Whereas  by  section  30  of  Begalation  II 
of  1819,  it  is  ensBCted  thst  certain  Bnit<  preferred  I  in  a  Conrt  of  Judica- 
ture regarding  lands  fadd,  or  claimed  to  be  held*  free  of  assessment  shall 
be  rofolred  for  investigation  to  the  Collector,  uni  that  similar  suils  may 
be  preferred  in  the  first  instanoe  to  the  Collector ;  and  whereas  suck 
reference  of  suite  is  nnnecesssry  and  causes  inconvenience  and  delay  in 
their  deeisiout  and  it  is  advisable  that  snoh  suits  shonld  be  prefezred  and 
disposed  of  exclusively  ib  tbe  ordinary  Courts  of  Civil  Judkature ;  It 
is  enacted  as  follows  :— 

I.  Within  the  Provinces  subject  to  the  Govemmeut  of  Bengal,  sec- 
iion  30  of  Regulation  II  of  1819  is  hereby  repealed,  except  as  rogarde 
such  suits  decided  by  Collectors  under  the  provisions  of  that  section  as 
xnsy  bo  open  to  appeal  at  the  date  of  the  passing  of  this  Aec. 

ir.  All  suits  preferred  by  proprietors,  fanners,  or  talookdars,  to 
resume  the  revenue  of  any  land  hold  free  of  assessment,  as  well  as  all 
suits  preferred  by  individuals  claiming  to  hold  lond  exempt  from  the 
payment  of  revenue,  shall  be  instituted,  heart,  and  determined  in  and 
by  the  Courts  of  Civil  Judicature,  like  ordinary  civil  suits,  and  under 
the  rules  and  subje.-t  to  all  the  provisions  contained  in  Act  VIII  of  1859 
(for  simplifying  the  Procedure  of  ilie  Courts  of  OivU  Jvdicatxwc  not 
established  by  Boyal  Chaiier),  and  not  otherwise. 

The  opinions  of  the  learned  Judges  upan  the  question  referred  to 
them  were  deliverei  as  follows;^ 

Sjeton-Karr,  J.  (after  stating  the  facts  and  tlie  qnestion  referred, 
proceeded).--The  Regulation  and  laws  most  quoted  iu  this  discussion, 
the  tenor  and  scope  of  which  it  .becomes  necessary  to  discuss  and 
examine  very  closely,  are  Kegulation  XtX  of  1793,  fiegutation  II  of 
1819,  Regulation  IX  of  1825,  and  i^ct  Xof  1859. 

The  first  law.  Regulation  XIX  of  1798,  is  a  law  .passed  for  trying  the 
validity  of  the  titles  of  persons  holding,  ot*  claiming  to  Hold,  lands 
exempted  from  the  payment  of  revenue  to  Government ;  and  the  firet 
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mtiMKk    laft  4o^n-oltei1]r'  wllftAMi  thf  Ano^n^iuid  eomnufa  Itw  trf  the       ^>WS 
coaairy  on  tbh  imporlaiK  mitiv.    It  then  diwkv  *fa«  fimnte  aliefutiiig     go„^^^„'^ 
poblio  roveoQt  ioto  thrM  dftMen  t  (1)  gmnia  pnvfiotii  to  Ihe  Dewaoy,      .^umb 
or  to  tlM   12<h  of  Aogoit  1765;  (2^  Kr«nto  between  €liie  date  mod  tbe      HouLti 
l8t  of  Dteenbef'  1700;  (3)  gmnts  mide  efter  1790.  A»i»uUPMi*y. 

With  tlie>  fint  qIm«  9f  tbe^  gimtp»  tiie  iMPcbeat  iiraiqanmi  beve 
notliing  whatever  to  do.  end  9n]y  inetdrat^Uy  deee  t^e  dieeoviien  Umoh 
ontbe  seooDd  vlast.  Betweea  the  two  first  clasies  end  the  third  eleM> 
the  law   draws  a    marked   dietiuction.    ^y  sectioa  6  of   the   law>  the 

ft  ' 

rofenae  assessable  on  grants  of  the  second  period, « when  not  more^an 
100  bigAB  in  extent,  is  declared  to  belong  not  to  -Goyernment,  bnt  to 
the  per:ion  responsible  for  the  discharge  of  the  revenue  of  the  talook 
or  estate  within  which  the  grant  ii  situated  ;  and' the.  proprietor  is 
declared  on  this  account  not  to  be  subject  to  anj  extra  poyment  of 
rerenue.  It  ha<i  been  shown  to  us  incidentally  that,  .in  the  old  rules  of 
1789,  tha  word  **rupees*'was  used  instead  otthe  word  ^'bigas  ;'*lind  it  is 
natural  to  infer  that  the  bUbsequent  designation  of  bigas,  as  marking 
the  eztont  of  the  land,  was  ti8<*d,  beoause  eaifcfh  biga  might  l>o  held» 
runndly,  to  bd  liable  to  one  rupee  o{  revenue.  .  •  * 

By  the  next  section,  it  is  etearly  laid  down  that  the  revenue  on 
graatt  of  more  than  100  bigas  in  extent,  alienated  before  1790,  should 
belong  not  to  the  zemindar  or  talookdar,  but  to  Government :  and  that 
these  lands  should   constitute  Independent  talook  after  resumption. 

Section  10  of  this  law  ^Regulation  XIX  of  1793)  is. the  remarkable 
section  out  of  which  the  present  contention  has  mainly  -sprung.  Ii  rules 
that  all  grants  made  after  1790,  l>ejember  Tst,  whether  under  or  above 
loo  btgaa  in  extent;  made  by  any  oihht  authority  than  that  of  the 
6ovenier*Geoetal,  ^^  absohitely  nail  and  void;  iliat  all  piraprietorB  bC 
whatever  sorts,  ate*^  anthoriaed  and  required"  t>  colleot  the  renlsfrotad 
such  lands  at  the  pefgnmia  ratia,  and  to  'd^Mseess  ihe  gratteeftrottthe 
same,  without  making  any  applieatloa  to  a  Court  of  Jndkwtnreor  to 
Go^emoient.;  «td  it  dbelarea  that,  no  saoh  proprietor  ahailibe  liabfie  to 
any  increata  of  assessment  oo  aoecnint  oi  aay  each  gvauit  which  >he  may 
resameand  ann«d. 

The  distinction  whiok  the  LegUlatnre  idtdmlod  id  '^drawhi'this  6eeti6n 
18,1  thinki  siiffieiently  oftKious.  'Aie  p^i^maneM  .^ettlAnenA^  had  b^n 
made  with  «he  Bemiudar^,  and  tttetr  sMt«A,  atproprwtors,  hadbeen  reoois- 
nised.  Any  grante  made  by  ntay  other  atitherlty  than  the  Governor. 
Qeeeral  were,  in  soek  etftales,  tpte  faeto,  auU  and  void.  In  tha  teitn 
**  grants,*'  mast,  also,  I  thinki  in  ell  f  airaess,  be  inohukd  any  usurpatioa 
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10«S       or  MioroadioMiita  mdi  ^  any  BapoivfiflKtelioiaer  of  land,  and«r  tbe 

pretext  tiuifc   they  were  giMts  ;  end  it  ww  by  eonstderisg  the  8latu$  of 

OboU       Bemindars  end  proiirieton*  which  had   been  eo  recognized  by  law,  that 

*•  each  pertons  wene  net  only  permitted  bat  reqohed  to  bok  after  their 

AboulFabab.  estates;  that  they  were  eansidered  bound  to  see  that  the  area  en  which 

rent  was  dne^  and  from  whioh  reveone  waa   eventoally   payable,   shoald 

net  be  impaired  ev  dtmintabed ;  and  thait  they  were  permitted,  without 

any  formality  or  any  applicatte  to  the  authorities  of  any  sort  then  and 

there,  even  by  force  if  necessary,  to  disposaess  all  fraudulent  or  illegal 

grantees,   and  to    re-annex   the  usurped  property  to  its  parent  estate. 

The  aemiodars,  in  tbis  view,  were  only  eojoying  their  own  agam.     They 

had    as  mnch  right  to  re-annex  a  tenure,  impadeutly  or  f  randulently[8et 

np  ts  rent-free,  but  ia  reality  created  or  usurped  after  IT90,  as  they 
would  have  had  a  recapture  a  stray  horse  or  cow.  After  1790,  there 
could  it  is  clear,  be  no  such  grants  whether  by  nawabs,  amils,  farmers 
or  proprietors  of  any  kind.  None  but  the  Govemor«General  in  Com>cil 
could,  from  that  date,  alienate  the  revenue,  er  what  was  practically  tbe 
source  and  foundation  of  rerenncb  namely,  rent. 

It  is  probable,  however,  that  such   attempts  at  asnrpatiour  by  sub- 
tenants, were  few   in   number.    Perhaps,  on  the  other  hand  il   any 
such  encroachments  were   made,  the   semindars  feared  that  disposses- 
sion  by  the  strong  head  would  fail  in  the  result,  or  might  lead  to  resist- 
ance or  violence ;   or  it  might  be  that  a  semindar  could  not  dUtniguisU 
between   grants    created   before    and  greats    created  after   1790;  and 
that,  when  they  did   endeavor  to  resume,  they  preferred  cbaUengiug 
all   grants,  as  held  by   invalid  tennre,ia  uniform  general,  but  positive 
terms  without  specification  ol  the  date  of  origin.    Again,   it  may  be 
that  very  little  waa     do^  cemparatively  in  the  way  of  rssumption  by 
Governmeot,  until    the  passing  of  the  Rrsnmption  Lawa  of  1819  and 
18it8,  and  that  the  xemindars  following  in  the  wake  of  Govemmeat, 
themselves  did  little  or  nothiag,  until  hiktter  years,    fieligioas  prejudiees 
may  also  have  had  their  falls  way,  and  respect  for  Brakmiaa  may  have 
prevented  aemiadars  from  eloseiy  acmtiniaing  the  titles  by  which  brah. 
matra  and  dewuter,  and  even  other   tenures,  were  held*   Oertain  it  is 
that  from  whatever  caase,  for  a  long  time,  we  heard  little  of  section  10 
except  in  theory.    Quarrels  and  affrays  have  noti  as  I  hold  been  due 
to  this  portion  of  the  law  in  any  marked  4ogre^,  or  in  a  greater  pro- 
portion    than  they  are  due  to  other  well  known  causes  of  agrarian  dis- 
turbance.   And  it   is  also  tolerably  certain  that  institntion  of  suits  for 
resumption    by  semindars    have  been    numerous   enough   to   attract 
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fittenion,   and  to  create  a  di^tioet  branch  of  law  and  oC  litig«tioii,  only        liM 

Binofthe  year  1848.     Af(er  that  data,  and    again  after  the  year  1856,  ""g^^^^^ 

ih^vProprielora  of  oatatea  io  thn  lower  pr<'v|ooe«>  following  tbeexam^de      Gnosa 
of  two  or  three  well  known  and  <^erg«tio  aemiodarF,    have   geierally      i/[l^i;^t 
betakon  themselres  to  eiqnire  iutothe  origin  of  their  grants  and  with  ABau&PABaB» 
a  growing  disregard  of  religioyA  prejudices  and  of  ancient  coatom,  have 
resolutely  set  themieKes  to  increase  the  rent-paying  area  of  their  estates* 
as  they    bad   a  perfect  ri^t  to  do,  by  eveiy  means  which  the  law  had 
place  1  within  their  reach.      All  ibis  it  is  neoeasaty  to  premise  for  a  fnll 
understanding  of  this  part  of  the  subject. 

We  now  oome  to  tie  next  law  oC  importance  the  well-known  Bego- 
Ution  II  of  1819. 

Till  that  time,  it  is  clear,  from  the  prrtmble  of  the  I  aw,  that  the  exist- 
inglaws  had  been  inadequate  to  secure  the  jnst  rights  of  Oovemmeot 
and  similarly,  we  may  add,  of  those  to  whom  Government  had  dele||at«*d 
a  portion  of  its  rights.  The  preamble  recites  the  objects  of  the  law  to 
be  the  declaration  of  the  right  bf  Ooven.ment  to  assess  all  landt,  which, 
at  the  decennial  settlement,  were  not  irclnded  wttMn  the  limits  of  a 
settled  estate,  and  at  tite  rame  time  to  renounce  sU  ckdtt  en  the  part  of 
Government  to  additional  io\enne  from  lands  incladed  within  the  limits 
of  a  permanently  settled  estntr.  In  this  view,  one  uniform  course  if  law 
and  procedure  was  laid  down.  The  first  twenty-nine  sections  of  tViis  law 
are  wholy  taken  up  with  the  pnoeduro  and  forms  to  be  adopted  by 
GoYemmont  in  the  resumption  of  its  own  righis.  But  the  SOth  section 
embraces  the  cases  of  proprietors  in  regard  to  lands  which  they  could 
resume.  It  would  seem  as  if  the  Legislatnrei  after  minutely  laying 
down  rules  for  the  action  of  the  Bevenue  Authorities  charged  with  the 
preservatiooor  the  resumption  of  the  rights  of  Govemmeot,  had  also 
thoaght  that  time  and  ^x>uble  would  be  saved  by  prescribing,  in  one  and 
the  same  Uw,  the  lules  whereby  private,  as  well  as  public  claims  should 
be  instituted,  tried,  and  adjudicated.  Section  30  declares  that  all  suits 
institotied  by  proprietorsi  Ac^  to  the  revenue  of  any  land  held  free  of  assess^ 
ment,  shall,  immediately  on  their  institution,  be  referred  to  the  Oollector 
for  report;  and  that  proprietors  who  deem  themselves  entitled  to  the 
revenue  of  any  land  held  free  of  assessment  en  their  respective  estates, 
shall  be  at  liberty  to  prefer  their  claim,  in  the  first  instance,  to  the 
Collector.  The  lemainder  of  the  section  is  wholy  taken  up  with  the 
procedure  ia,  s^cih  (^es,  and  need  not  be  now  adverted  to. 

Kow,  wha*!  is  to  be  understood  by   the  term  **  revenue  ot    any  land 
held  free  of  a'^seisment,"  whkh  occurs  twice  in  this  section  P  Did  th& 
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^^^        finite,  oontonptflled  ^  the  |tert  d    ptvprieieon  Intolttde  h^b  8«it»    for 

gdiTATAN      lands  faeld  under  itfiMitu  ftaterior  to  1790»  And  saita  for  kndt  QBorped  or 

^^^*       granted  away  since  that  date  P    Is  the  word  "  veTaatie"  (1)  in  tfats  aeotion 

MovttTt      to  be  understood  ns  meaning  the  reveftne  dne  to  Go^ermiient»  which  had 

been  assigned  to  the  zeminditr,  or  is  it  a  bareleSR  term,  meaning  the  rent 

which  propnetors  ooald  }evy  on  the  gnmnd   of   thefr  eiistinflt  9iaiUt  and 

r)ght9  P  And,  finallft  onght  suits  for  the    as<«ssment   of.  lands    for  tho 

5f8^  timOk  held,    granted,   or  usurped  after .  1700  to  hare  ever  been  held 

under  the  section  or  not ;  and  if  puits  hare  emr  been  so  tried  then  is  tho 

jurisdiction  of  this  section  curtailed  or   taken  away  by  the  prorisions  of 

section  28  of  Act  X  of  1859  P 

.  Thi^  rtfL^J  is  |^e  gist  of  the  whole  eontro^ersy.  X  am  of  opinion,  after 
^He  very  fnlfest  conaiderationi  tbat  .the  agnnients  in  fafor  of  a  concur- 
rent.itu^qdiqtion  lor  thi^  CiTJl  and  the  reveune  Courts  in  regard  to  this 
sef ti0Q|  aof  ffK  the  rf ^e^tion  of  such  eoncarrency •  even  Mter  the  passing 
of  Aet^X,aieii|i^riar  in  nnn^ber,  weighti  and  fulness  to  the  arguments, 
that  to  resume  g^wnteofa  later  dat^  than  1790i  one  Gourta  and  one  only, 
t^at  of  th0  Qolkipt(|c  is  intended  as  the  oorr^et  and  1e«a1  tribunal. 
Section  30.,  to  my  mind,  oontemplates  the  semindar  or  talookdar  in  tho 
pon*ion  of  the  assignee  qf  therevenn^  due  to  Gk>Ternment  on  lands  of 
lfif>»  than  J50  bigas  in  extent.  It  does  not  contemplate  bim  as*  resum* 
i|ig  the  rent  of  liis  .  own  lands,  which  had  been  illegally  or  fraudulently 
usurped,  jor  deujed  ^  him  by  his  own  tenants  residing  on  the  estate, 
which  was  settled  with  him  at  the  perpetoal,  and  consequently  at  the 
decennial,  settlement  of  1789.  The  word  *  revenue  **  was  used,  knowingly 
and  advisedly.  This,  I  think,  is  to  be  inferred  from  the  who'e  Isngnsge  and 
scope  of  the  Act.  Us  first  tweiity-nine  sectioni  prescribed  the  rules  where- 
by Oovorudient  shall  recover  its'  alienated  revenue.  The  30th  section 
similarly  prescribes  rules  whereby  zemindars  shall  recover  that  portion  ol 
the  revenue  which  Government,  iu  its  generosity,  had  conceded  to  them, 
and  to  which  they  could  have  had  no  title,  were  it  not  for  such  liberality 
on  the  part  of  Government.  Section  10  of  Regulation  ^X  of  1793, 
already  quoted  and  jexplainecl,  is  not  mentioned,  and  was  neVer  contem- 
plated by  the  framera  of  Regolation  II  of  IBIO,  although  oth^r  sections 
of  that  law  are  thereby  rescinded  in  express  terms.  The  section  (10 
of  tlegulation  XIX  of  1^93)  remained  in  force  and  unaltered  until  sec- 
tion 28  of  Act  X  displaced  it,  and  substituted  for  the  possible  violence 
of  the  semindar,  a  mure  sober,  formal,  snd  regular  mode  of  ejectment* 

(1)  In  Pizi'itddin  v.  MadAumdan  Pal    the  semindar"  and  "  rerenae  of  tlovern- 
Chotodhry,  ante,?.  75,the  term  "Kent  to    moot*'  were  iistinguished. 
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Stc^ion  ^  o|  RQgiili«ti;n  II  q^  1819  does  not  oontempla^e  ejaciment  at  alL        18lll> 
kak  asse^suiciM';  whreas  sectiou  lO,  Regulation   XIX  of  1793,  directly      «  ^ 

&)ntefsplate3  an  a:t  of   ojection  and  dispossession.    Section  30  and  the       G-hosb 
whole  Eegnlation ^  oi  1819  oon template  liabilitj  to  assessment, and  not       ^^\^ 
(he  ejectment  and  dispossession  of  illegal   or  unorping  grantees.    This  ABovLFiaagb 
mach,  I  think*  ever^  one  must  c)r^oede« 

•  Hts«*ld,'OM  thfis  Mh^f  hand,  that  zemindars  have  been  allowed 
labriag  muli  oiiiler  aeotioil  80  for-  both  kinds  of  land,-— t.  e.,  those 
tsk»  bofora,  and  tlH)ae  ta]f:epi  '  afi^,  1790;  snd  that,  farther, 
snj  semiu'iar  who  (Tudently  fiid  .  not  wish  to  resort  to  force  to  onst 
the  latter  kind  .of  te;)4inte»  ha(L  at.  anj  rate,  his  remedy  for  his 
wrong  ander  an  ordinary  civil  acMon,.iu dependent  of  the  Besumption  Law 
of  1819 ;  each  aa  wan  permitted  to  all  persons  injured,  under  Aegulatioos 
111  and  .IV  of  1793,  or  ot^r  earliest  Civil  Code.  I  conoode  taht  it  is 
qaite possible. tliat  suits  t »  resume  lands  taken  after  1790,  may  have  beeix 
Ouelessly  admitted  under  section  30  of  B^ulatiou  II  of  1619.  Bvfi 
the  tmth,  as  I  take  it  to  be,  is  that^  until. a  ?fr^  recent  period*  semindars 
saiog  to  resumtt  and  assess  used  a  general  and  vagUB  language  m  to 
time.  Tfa  y  stated  in  their  plaints  broadly  that  such  and  such  lands 
were  held  "  under  invalid  (najaiz)  lakhiraj  tenures,"  and  invoked  the 
iid  of  the  Courts.  The  marked  distinction  in  dates  bas  been,  I  firmly 
believe,  of  reeent  intro  luciion,  and  perhaps  subsequent  to  Act  X  of 
1859;  and:  ff  we  find  that  some  suits  have  been  carelessly  admitted, 
that  th6  pdidt  has  nefer  been  fairly  an  1  fully  argued  until  very  lately, 
and  yet  tbat  the  Legislature  has  prescribed  certain  remedies  which  are 
to  be  the  sole  remedies  for  a  pirticular  class  of  wrongs,  what|I  would 
ask,  is  there  to  hinder  us  from  considenng  the  subject,  and  from  laying 
down  a  precise  rule  for  all  future  and  for  all  pending  cases  P 

I  cannot  adti^.the  ooD^lusiveness  of  the  arguments  6n  the  other  side 
of  the  qnestion,  admitting  that  much  may  be  s>iid  against  my  view  of  the 
oase^  to  the  effect  that  it  has  lately  been  the  practice  to  admit  both  dasses 
of  saits  to*  trial  .nnder  section  30. 

Then,  what  is  the  meaning  of  the  reference  to  the  Collector  and  to  the 
Board  throughout  the  wholb  of  the  law  of  1819|  and  specially  in  section 
30? 

The  GoOe-^r  was  the  sole  registrar  and  depository  of  papers  and 
titles  by  whksh  there^rienUe  of  Government  was  afiPectod.  He  was  naturally 
sappuSod  tb  be  the  most  competent  authority  to  determine  in  What  oases 
Qovemmeni,  or  those  to  whom  Qoyemment  delegated  its  powers,  might 
ohum  rerenne  Ualawf  oily  withheld  or   appropriated.    He  was  by  some 

19 
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1866        supposed  to  possess  a  perfect  monopolj   of   knowiedge    in  re|{«id  to 
SoNATAR     revenue  and  land  tenures.    But  I  do  not  see  why  the  Collector  should 
GuottB       be  supposed  to  kaoir  at  what  period,  or  by  what  process,  rents*  and  not 
^'  revenue,  due  on  lands  situated  within  the  limits  of  a  decennially  settled 

AbdulFabab.  estate,  with  whioh  the  Collector  had  no  practical  interference,  had  been 
illegally  appropriated  by  some  fraudulent   tenant.    Die    semindar    was 
the  person  who  could  see  after   his  own  affairs ;   who  oonld   besi  know 
the  limits  of  his  own  estates,   and   the  extent  of   the    miadoinga  ar 
usurpations  of  his  ryots;  and  if  be  bad  no  means  of  asceitalning  tliese 
points,  tbo  Collector  was  not  the  person  to  give  him  any  material  assSM- 
aace.    The    seroindar    would  t>ertainly    find    in    the    CoIlectarAte  the 
quinquennial  registry  papers,  and  the  papers   showing  of  what  mauzas 
an  estate  consisted  at  the   perpetual  settlement ;   but  all    this  he.  was 
supposed  to  have  in  his  possession  already.    On  the  other  hand,  to  call 
}n  the  afd  of  the  Collector  to  point  ont  wliat  lands  were  liable  to  revenue, 
and  by  what  titles  or  grants  they  were  held,   was,    accoording  to  the 
ideas  of  the  Legislature  of  1819,  perfectly  reasonable    and  proper.    To 
send  zemindars  to  the  Collector,  m  order  that  he  might  help  them  to 
ascertain  all  about  tbeir  defaulting  tenants,  and  the  deficiencies  in  their 
rnnt-roll,  was  wliolly  unnecessary,    bnch  alienations,  by  the  section  of  a. 
law  never  clianged    until  the   passing  of   Act  X  of  1859,  wer^  pn  the 
face  of  them  null  and   void.    What   was  then  left  for  a    Collector  to 
enquire  into,  ascertain,  or  reqportP    And  to  what  portion  of  an  enquiry 

about  nothing,  could  the  long  and  elaborate  processes  of  the  swelling 
clauses  of  that  same  section,  whioh  naake  up  two  pages  of  CIark*B 
Edition,  by  any  process  of  reason  or  analogy  of  law,  be  thought  to 
apply  P  1  cannot  accept  the  -argaments  that  the  word  "  revenue"  io^ 
section  30  is  used  indiscriminately  as  expressing  *'  hhazana"  which  means 
both  revenue  and  rent.  The  framers  of  the  law  of  181^  according  to 
my  idea  of  their  caipacities  and  intention,  knew  perfectly  well  tlie  j^rce 
and  signifioanco  of  the  terms  whioh  they  wore  using,  and  made  use  'of 
revenue  in  its  ordinary  significance, — viz,,  that  which  is  due  to  Govern* 
ment  from  the  land.  The  word  *'  rents,"  on  the  other  hacd,  is  pointedly 
nsedin  section  10  of  Regulation  XIX  of  1793,  as  being  what  zemindar* 
are  required  to  collect  as  their  own  already. 

That  no  interference  with  4sectien    10  of   Begnlation  -XIX  of  1793 
was  contemplated  by  the  framers   of   Regulation  II   of  1819,  seems  to 
me,  farther,  to  be  cooolusively  established  by  a  refereooe  to   Begnlatioa 
IV  of  1825,  sections.    This  section  specially  provides  that  nothing  in 
Regulation  II,  or  in  Bny  other  Regulation  in  foroe,  afaaU  affect,  or  bo 
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considered  to  aSeot»  jBection  10  of   BegQlation  XIX  of  1793»  which         1^6 
declares  the  right  of  zemindars  to  make  use  of  no  Conrt  art  all,  but     Sonatan  "* 
only  of  the  serrioes  of  their  own  natbs,  gomastas,  and  retainers.    And       0"t>sK 
the  section  goes  on  to  reserve  to  the  Revenue  Authorities  the  right  to       Moulvi 
TesQfiie  lands  now  held  free  of   assessment,  but  Bubject  to  payment  of  •^■^^"ui'*'**^^^- 
rerende  at  the  date  of  the  perpetnal  settlement,  as  well  as  to  except 
the  ease  in  which  revenue  might   belong  to  the   proprietors .  or  others 
wilih  whom  a  permanent  settlement  had  been  conclnded,«^.  e.,  cases  of 
lands  ott  which  xeotiree  grants  ha*!  been  set  up  after  1790.    The  seotion 
concludes  by  saying  that  the  provisions  of  section  22  of  Regulation  H 
of  1919- (allowing  rent-freeholders  to  remain  in  poeseasion  on  tendering 

security,  pending  the  suit  which  they  were  to  institute  to  retain  their 
tenures)  shall  not  apply  to  such  oases. 

Having  thus  shown,  as  I  hold,  that  the  intermediate  and  welUknown 
law  of  1919  had  no  reference  whatever  to  grants  made  after  1790,  and 
consequently  that  any  such  eases  intstituted  under  its  provisions  must 
have  been  admitted  through  inadvertence,  or  from  mere  want  of  distinctr 
ness  or  perapacuity  in  the  claims*  I  come  now  |to  seotiour  28  of  Act  X  of 
1859: 

la  my  view  of  the  case*  there  is,  then,  nothing  in^  our  legislation  which 
toacfaes  these  cases  in  the  whole  period  between  1793  and  1859.  We 
go  per  MiUum  from  the  vigorous  and  offJiand  dispossessing  zemindar 
of  1793  to  the  sane  individual  applying  ta  the  Bevenue  Aatborities  in 
1859. 

In  that  year  a  law  was  parsed,  whioh,  from  its.  preamble  and  its  whole 
scope,  was  intended  to  provide  for  all  rights  of  zemindars  and.  ryots,  and 
all  questions  -ariatng  out  of  rent,  and  to  form,,  as  far- as- possible,  a  com»> 
plete  and  definite  Code  in  itself. 

No#  what  is  the'  language  of  section  28  of  this  Act  ?  It  simply 
repeals  section  10  of  Begutaion  XIX  of  1798,  end  nries  that "  any 
**  propr^tor  or  farmer  who  may  desire  to  assess  such  land,  or  dispossess 
^any  stich  grantee  («.e.,  a  grantee  after  1790),  shall  make  application  to 
"  the  Colleotor,  and  such  application  shall  be  dealt  with  as  a  suit  under 
**  the  provisions  of  this  Act*"'  The  section  then  goes  on  to  say  that 
amch  suit  shall  be  instituted  within  twelve  years  from  the  time  when  the 

title  of  .^leplaintiS  aoorued,  Jso. 

•  In  the 'above  language  ther»  is  nothing  permissive.  •  Nothing  which 
suggeate  the  notton  of  a  douUe  form,  or  of  a  subsequent  remedy  in>  tbe 
shape  'of  a  cfvil  suit,  such  as  is,  by  other  flections  of  Act  X,  roflerved  for 
parties  whoso  titles  or  rights  cannot  be  decided  by  the  Collector.    The 
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1165         period  ol  Umitaticm  tft  no  sliort  period,  bat  the  lon^^est  irhtch  any  oC  oor" 

SoNATAN      ^^^  permit.    The  terms  used  are  an  positive  and  peremptory  hs  Ian- 

Ouosi       gtiage  can  afiord.    The  law  sajs  as  I  read  it  :*•''  You  shall  no  longar  oasi 

^'  *'  alleged  grantees  who  have  asarped  your  lands^  or  who  deny  ymi  that  rent 

(IbdulFahab.  "  which  they  or  tbeir  predecessor  p«id  to  your  estate,  or  to  yottr  arepre* 

"  sentatives  after  17^0.    Suoh  proceedings  are  f^  too  arbitrary  £er  our 

*^  improved  civilizatiof),  and  oar  BMHe  frequent  and  more  aooeseible  trihn- 

**  Dale.    You  ehall  now  go  to  t)he  Beyenue  Aatheritiee,  and  your  appljioar 

^  iion  to  them  shall,  in  all  reepeote,  be  tiettbed  ae  %-  soii  {  and  a  s«U  i$ 

<<  not  to  be  tried  twice  over.*' 

A  Fitll  Benoh  of  thie  Court  has  airfudy  ruled  ihat  appeahi  iton  ordeH 
paaaed  under  this  aeotton  lie  to  the  Judge,  and  no^  to  the  Commissioiier  (1), 

It  is  argued,  on  the  other  hand,  thnt  Act  X  newer  eakee  away  the 
jniiadictiofn  conferred  by  Regulation  II  of  \Bid,  and  tha^  juriadiction 
cannot  be  taken  away  by  impliootion,  nor  a  Gourt  be  thus  tn£oreatiiiUjf 
deprived  of  its  legal  powers.  But  wliat  if  oiTil  juriBdictiou  hid  iie?ec 
been  contemplated  at  all  for  such  cases  by  BegulaAion  II F  And  1  hare 
endeavoured  to  show  that  the  jnrlsdictien  ot  Courts  under  that  Inw  ceold 
not,  and  did  not,  extend  to  such  oases. 

The  jurisdiction  of  Begnlaftion  11  of  ISm  wss  finally  abolished 'by 
Act  yil  of  1862  of  the  Bengal  (*ounoil,— dn  Act  intended  to  put  an 
end  to  all  those  vexatious  inquires  regarding  Iknds  held  free  of  re%eou«v 
which  were  productive  of  no  good  finan  ial  or  poltfioal  reftults; 

If  the  arguments  agaiost  this  view  be  correct,  then,  have  plainttiEi 
seeking  to  resume  these  gmiits,  no  less  than  three  tribunals  orfoTfASof 
action,  now  that  their  own  freedom  of  action  Itas  terminated :  (1)  Hhef 
ean  go  to  the  Colteetor  to  dispossess  the  iilleged  grantee;  (2)  thefycan 
sue  for  resumption  and  assessment,  under  Regulation  II  of  1819^  in  all 
suits  iuitituted  before  the  *  Aftib  of  1862 ;  (3)  they  caa  rejiort  to  the 
Civil  Court  under  the  general  law,  Kke  any  ether  pia^ntiff  who  hai 
Bueleined  a  wnmg,  and  who  desifee  a  remedy.  I  eannot  ihisk  that  thie 
diversified  oourse  of  procedures  and  this  unfettered  freedorn  <^  aetien 
in  the  choice  of  tribunals,  were  ever  contemplated  by  the  Legislature; 
or  are  to  be  extnieted  out  of  the  words  of  any  law.  I  eaanot  think  thnt 
this  course  would  tend  to  uniformity'  of  procedure  and  of  dceisiene,  to 
the  satisfaction  of  a  large  class  of  the  community,  to  a  general  conS- 
denes  in  our  tribunals  ae  a  eute.  means  of  redress,  to  the  enda  ol  jsstk»> 
or  to  that  clnrscter  for  fairnesa*  equity,  and  consUeratiiOn  for  the  people 
which  it  was  the  object  of  the  Government  that  pataed  these  Aots  t0 

(1)  Biswambhur  Misser  v.  Ganimt  Misser,  «»/«,  p*  5. 
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obtain.    It  may  be  said,  certainly,  tbat  the  last  rrsontce  of  tboae  abore         IMS 
enumerafced,   the  ordinary  civil  action,  cocists   for  etery  man;  and  thU*     So^atak 
whether  the   fieeumption  h&w  of  1819    be  applicuble  or  not,  the  or^i-       Ghou 
nfjcy  form  of  redreae  by  civil  aetioii  wa-i  never  barred,  and  it  is  not  e^n       ^^* 
BOW  taken  away.    This  argumeal  I  take  to  be  purely  theoretical.    Flaiii-  AmnnA^yttf^, 
tiSi  did  not  «ae   to   assess  or  to  lesome  lands  nnder  the  ordinary  civil 
law.    I   questiAu  if  more   tbaa   one  or  two  such  cases  can  be  oited« 
Fiaititiffa  came  to   the  GourUi  nnder   ihe  well-known  Besumptit»n  Iaw, 
and,  in  any   oose^   I  hold  U^t  it»  was  the  luteation  of  Act  X  ut  1859  to 
give  sole  aud  exulu^ive  jurisdiction  to  CoUecbQi*8|^  and  to  make  a  suit 
before  liim,  the  one  single  remedy  for  aggrieved  or  injured  zemindars. 

This  view  of  the  case  has  already  been  entertained  by  several  Judges 
in  late  cases,  though  Che  contrary  opinion  has  also  been  expressed.  It 
is  now  most  requisite  ,that  parties  resorting  to  our  Courts  should  knovr 
what  courses  they  may  or  may  not  pursue. 

On  the  whole^  1  would  now  sum  up  the  question  by  sa;  ing  that,  in 
my  opinioc,  Begulatiou  II  of  1819  was  never  intended  to  apply  to  these 
oases  «t  9M  i  that  the  distinction  between  grants  made  before  and  grants 
inade  i^r  1790,  waa  rarely  if  ever  raised,  until  late  yearp,  by  plaintiffs 
seeking  to  resume,  inasmuch  as  they  brought  these  suits  on  broad  and 
general  terms,  allegiug  mere  illegality  ai.d  invulidity  of  reot-free  tenure » 
that  the  permission  given  by  the  law  of  1793  to  zemindars  to  re-anne2 
lands  to  their  estates  off  hand,  was,  by  comparison  rarely  resorted  ta  in 
practice,  but  was  left  quite  untouched  in  theory  until  the  eiiaolnieot  ^ 
18&9 ;  that  Act  X  of  that  year  at  length  substitutes  for  the  peremptory 

dispossess-on  permitted  to  the  zemindar,  or  for  any  possible  civil  suit 
under  the  general  Begulation,  the  more  regular  and  formal  course  of  uii 
ag^ion  before  the  Collector,  and  this  law  leaves  plaintiffs'  no  optloii 
bat  to  g»  before  the  Collector,  and  before  no  one  else.;  that  thet«  ia  n6 
iubsequeht   trial  or  further  remedy  by  civil  suit  left  open  ;  and  tbat  this 

is  the  only  remedy  to  which  parties  have  a  right  to  look. 

> 

In  this  vioiw  I  would  decree  this  appml,  and  wouldf  moreo^vrt  rulf 
that  this  deeiaion  should  apply  to  all  pending  and  future  eases  of  the 
kind,  shotting  the  aotion  of  the  Civil  Court  altogether;  bnt  I  wmild  n«^ 
on  this  ground,  review  any  decAsion  already  pasted  tinder  a  different 
interpretation  of  the  law.  > 

Nojjciv,  J.  (»ftdr  briefly  stating  the  facte  proceeded).— By  the 
aneient  usage  or  common  law  of  the  counrry.  which  was  reo(>gnia6d 
and  continue  1  by  the   Begulaftibo    of  1793»   the  does  of  Goiremment 


122  FULL  BBNOH  fifULINGS. 

1865        from  eftch  biga  of  land  wore  inalienable  ky  the  person  ftppcnnted  to 


noMATAN      collect  them,  namely,  the  Ksmindars,    except  bj    its  express  sanction. 
Ohosr  Section  10  of  Begulation  XIX  of  1793  U  as  follows  :— (reads). 

MouLTX  Therefore  in  the  respect  of  lands  held  within  a  decennially'Settled  estate 

AsdulFaeab.  i-ent;.! re©  under  a  grant  snbseqaent  to  1790,  the  zemindars  had  a  right 
to  the  revenue  nnder  an  ancient  common  law  of  the  land,  and  to  the 
pof^session  of  the  land  itself,  nnder  section  10  of  Begulation  XIX  of  1793 . 
The  Regulation  respecting  lakhiraj  lands,    passed  by  the  Goremor- 
General  in  Conncil  on  the  1st  December  1790  (see  CoTebrooVs   Digest 
of  tbe  Begniations,  Vol.   Ill,  pp,  292— 294,) ''after  making  provisions 
with  respect  to  rent-free  Unda  alienated  prior  to  the  date  of  thoise  Regula- 
tionst  provided  as   follows  :—"  Any  person  who,  may  purchase  a  vllhge 
**  or  villages,  ^.|  subsecjuent  to  ibe  date  of  those  Regalabions ,  shall  bo 
**  entitled  to  tbe  property  in  the  soil,  and  the  Grorcrnment  share  of  the 
*'  piodoce  of  all  portions  of  such  village  or  villages  that  may  have  been 
■^  alienated  since  the   date  of  these  regulations,"  &c. ;  and  by  seotion  2, 
he  was   authorized    '*  to  prosecute  for  the  same  in  the  Court  of  the  Col- 
**  lector  of  the  district,**  and  any  landholder  resuming  lands  without  hav* 
ing  obtained  a  dccrte  for  that  purpose  from  the  Collector  of  the  district, 
was  made  liable  to  a  prosecution  for  damages  in  ttue  Court  of  the  Dewany 
Adawlut. 

.  auction  10»  Begnlaiion  XIX  ot  1793,  with  a  view  of  carrying  out 
ihe  objects  oE  the  Government  in  securing  to,  and  retaining  in  the  hands 
ofy  the  aeroindarfl  the  revenue  which  they  were  to  receive,  authorized 
and  required  them,  to  "  resume ;"  or,  in  other  words,  to  rc-take  posses- 
aioii  of  such  lands  without  a  suit.  But,  as  the  Regulation  contains  no 
qlause  depriving  the  (Jivil  Court  of  jurisdiction,  it  appears  clear  that 
ft  did  not   take  from  the  zemindars  the   rit^hti  to  enforce  their  clainn  , 

4 

whether  to  the  revenue  uuder  the  common  law  of  the  country,  or  to  the 
land  under  the  above  cited  Regulation,  if  ihey  found  it  necessary  or 
convenient  to  proceed  in  that  manner.  It  would,  therefore,  appear  that 
prior  to  the  enaotttent  of  Regulation  II  of  1319,  a  aemindar  mri^ht 
eiiber  hsmself  eolleet  the  rents  and  dispoeaess  the  grantee  of  any  lands, 
pavoel  of  his  4ecennially.settled  estate^  held  rent-frae  under  a  title 
which  had  its  origin  subsequent  to  1790,  or  be  might  sue  i«  the  Civil 
Court  to  enforce  his  rights. 

By  section  30,  Regulation  II  of  1819.  all  suits  preferred  in  a  Court 
of  judicature  by  proprietors  to  the  revenue  of  any  land  held  free  of 
assessment,  were  to  be  pflferr«d  to  the  Collector  ;  and  special  rules  are 
provided  lor  the  tnalsof  sock  suits,-  .This  section  fixes   no  new  right 
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of  action ;  ib  siaply  provides  m  tpeeial  mode  of  trial  for  oettain  niiti        IMS 


which  might  have  been  izutitated  and  tried  before  its  passing  by  the     Sokaiak 
ordinary  Coarts.  O"^*" 

As  stated  by  Mr.  Loch,  in  ToUfi  Chitnder  Oosaain  r.  Womes  Chun*  HouLtt 
der  Boy  (1)  "  zemindars  fonnl  it  more  convenient  to  proceed  under  these  ^•*^^^^*^*' 
roles  thaa  to  tdke  advantage  of  the  powers  with  which  they  were 
iuve;»ted  bj  section  10  of  Kegulation  XiX  of  1793  ;'*  an^  according  to 
the  e8tal>lished  and  recognised  coarse  and  praotice  of  the  Court  for  many 
years  ^nor  to  the  paatiing  of  Act  X,  of  18d9»  suite  under  that  seotiou 
were  bftMUght  aad  maintained  for  the  resamptioii  of  all  lakhitaj  land* 
witiumt  diaftinotioui  whether  the  gianta  were  prior  or  Bohve^ae&t  to 
1790. 

It  was  a  wellMeeogiiifled  rule*  established  after  maok  diseasaioOy  that 

finitation  could  not  be  successfully  pleaded  in  such  saitSf  unless  it  were 

shown  that  thtj  lakhiraj  was  held  under  a  grant  prior  to  1790. 

^ow  it  is  evident  that  if  no  suits  under  that  section  6ould  havp 
been  maintained,  except  in  respect  of  grauts  prior  to  1790,  the  plea  of 
lunitatiQu  would  have  been  an  answer  to  the  suit  in  eveiy  case,  excepts 
in  suits  by  purcbitsers  at  sales  for  arrears  of  Government  revenue^ 
beoauoe  the  plaiuti£E  would  have  been  in  this  dilemma»  either  his  suiti 

was  fortbe  resnmptkMi  of  a  grant  prior  to  1790^  in  which  case  limita* 

tm  would  be  an  avvswer,  or  it  was  in  respect  of  »  grant  eubseqneot  to 

1790  in  which  case  the  Collectors  Cottrt  would  have  had  no  jurisdiotion. 

We  have  not  now  to  consider  whether,  upon  a  careful    and  critical 

consideration   of    the   preamble   and  general  scope  of  Regulation  11  of 

1819,  this  ooQstruction  was  correct,  lliere  is  much  to  be  said  on 
either  side  of   tl)e   question.    It  is   hufficient  to   ^ay    tliat  the   teroia 

'*SBi(8    to  the   revenue  o£  any    land,   held   fne  of    assessment"   are 

sufficiently  large  to  include  such  suits.  Indeed,  if  the  words  '*  held 
free  of  a^isessment  **  were  to  be  treated  as  if  they  related  only  to  h&nds 
which  had  never  been  assessed,  instead  of  as  including  all  lands  defndo 
held  free  of  as:sessnient,  or,  in  other  wordd,  without  aotual  payment  of 
any  assessed  reveune,  the  inoonveaience  would  have  followed  that  a  suit 
against  a  person  uUoging  himself  to  hold  a  lakhiraj  title  would  be  liable 
to  be  dismissed  on  the  ground  of  want  of  jurisdiotion,  if,  on  enquiry,  it 
turned  out  that  the  party  allegiatf  a  lakhiraj  title  had  no  ground  what- 
ever  for  resisting  the  suit,  the  sanads  having  been  forged,  and  the  land 
first  be!d  rent-free  since  1790.  It  may  well  be  that,  if  neither  party 
allege  a  lakhiraj  title  as  existing  prior  to  1790,  there  would  be  nothing 

(0  S.D.  A.  Eep.,  15th  April  1861,  p.  151. 


186S        4itf  ftfor  ti(i4iie€b*tiiHor  undar  4#eii  a  iO  4l   IkgiAitMli  U  ot  ISIO^ ; 
— 7~     ~  ,l>ut  ihAt  is  not.  the  pre^otcase.         .    . 

UhusS'  The  interpretation  which  has  been  pat  upon  the    sectioalin  qtiesiiofi  is 

_  ^'  not^fily  perfectlj  reasonable/  but  har-ag  been  for  so  long  a  period  recpg- 

ABDVLFhttAtu  ^^^^  ^^^  acted  upon  bv  the  Courts,  in  my  opinion  we.  are  boi^nd  by  it,  and 
it  has  now  the  force  of  Ihw.  8ee  on  this  n abject  the  obnenrations  of  S>r 
Benry  Set  n,  in  fftb-Ohunder  0ko9e  v.  itngnek  OhunSer  Ifeoghy  (I)« 
S  r  Lawrence  i^eel,  C,J.,  in  ^.Chwnder  Da8$r,  6ih  'iUsen  ^onnerjee  (2), 
^i]uuting  the  language  of  that  L  arned  Jndge,  sayi  :— **  The  laws  of  li 
^'p^pleari^  nbitdWfbutidibei^ly  iti  its  written:  text,  but  itrtlie  jiidMat 
*^  eipo^itSbh  df  tMt  ie«t  wMek  hB^et>f<^alM  f  «lf  a  lo(t|t  seKM^ofyeaini, 
«*-aiMI  tm  whMi  tine  linrs  lofntepeftr  wn  hmt^dm  IJ*  Be  goea  cm  to  aar  ia 
the  cane  of  the  Regulations  he  wns  discnssing:*"  The  constmotioii 
^%Aidlilis«{R4imilsddatiha  taofuMiU  aaiaisly,  thai  a4ret«e  possftsaion 
ififar  Ihe  pntfa^nbf d  p^ripd  i^  only  burs  the  remedy^ but  gives  title,  is  in 
"  harmony  witib  the  prtsumable  will  ot  their  farmers,  with  the  opinion  of 
"  the  ippst  able  jurists  on'  laws  as  to  real  esta'es  similarly  worded,  and 
'^  with  the  Whole  course  ot  decisions  of  analogous  branches  of  English 
^liiW.  Had  it  beeii  otherwi!*e,  a  long  course  of  decisions  settling  rules 
^  of  property  on  which  titles!  afe  taken,  ought  not  to  be  dlstari>ed  by' 
**  Judicial  decisions.*" 

'  Byse(ttion28,' ActXof  lsd9t  '*do  mudh  of  section  10,  Regulation 
**XIX  of  VJ9^,  as  aathoriaes  proprietors  and  Itroiars  of  estates. aod 
f  dapandont  talaoks^  in  taaen  in  wbioh  graio^  for  hoLdii^  la^d  eaemptr 
t^.f^aa  the  pf^ymanik  of.  rovanue  have  beau  made  subsequent  to  1790|  of 
Y  thai^,  own,  authorti^  to  co^eot  tha  rents  of  such  lands,  and  to  dispossess 
^  tb^  grantee  of  ^oe  proprietary  right  in  the  laud,  and  to  re-annex  to  the 
*'  esvate  or  taluok  in  which  it  may  be  situate,  is  repealed." 

^  "Stcyppiag  here  fcra  moment,  we  obserte  that  the  first  dause  of  seotbn  IQ 
ol  It^jfulattoti  XIX  of  17d3  is  left  whoUy  untouohedi.and  tha^thenew 
fad  special  venoedy  given  by  thatseetioif  to  the  a^^mindar,  is  the  only  thing 
wiii9h  is,  in  th^  express  t«-rm89  tsken  ftway.  It  proceeds :— <-"  And  any 
proprietor  or  farmer  who  may  desire  to  assess  any  such  laud  or  dispossess 
any  suoh  grantee,  shall  make  application  to  the  Collector,  and  such  appli- 
*'  Ctttioo  shall  be  de^lt  with  as  a  suit  under  the  proYisions  of  this  Act/' 

The  coastruciiou  which  has  been  put  by  many  decisions  of  this  Court 
upou  this  part  of  the  section^  is  that  it  merely  substitutes  an  appLioatiou 

-  (ly  ¥^llton'«  Bep.,  99.  *'  flra  iett  of  its  Code/which  can  neVer 

'   (2^    1    bodlnois,    TV.     The   aetttal    '*  be  more  than  the  fonndation  of  It,  but 

werdfl  need  by  Sir    Henry    Qoum,  m  ''in  the  prfietice  which  has  proyailed 

reported  ^aee  p.  38),  were — "  I  have  "  ander  it,    whioh  may  often  be  ooneis-* 

always     onderstood   that   the    "  law  "  tent  with  it,  and  even  in  Bome  case^ 

of  a  conntry  waste  be  lound,  not  in  opposed  to  it." 
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to  the  Collector  in  the  nature  of  a  sanimaty  proceeding  for  the  right       W<^ 
which  a  semindar  had,  of  his    own  authority,   to  assess   and  collect 


rent,  or  disposses  the  holder  of  such   land,  and  that  it  did  not  affect  the      Ghms 

right  of  the  zemindar  to  proceed  in  a   regular  suit  for  resumption.  ^' 

Moulin 

Act  Xiy  of  1859  waa  before  the  Legialalure  at  the  same  tame  ae  ^^^^^^^^^ 
Act  X  ol  1850,  and  received  the  assent  of  the  Govemor-Qeneral  only 
Are  day  a  after  the  passing  of  Act  X,  Clause  14  of  section  1  ia  in  pari* 
maUriiL  with  section  28  of  Act  X  of  1850,  and  must  be  read  with  it 
It  givea  a^period  of  twelve  years  for  suits  for  the  resumption  of  any 
kkbiraj  or  rent-free  land,  and  provides  that,  in  estates  permanently 
settled,  no  such  suit,  though  brpught  within  twelve  years,  shall  be  main* 
taaned,  if  it  bo  shown  that  the  land  was  held  rent-free  from  the  period 
of  the  permanent  settlement. 

It  is  clear  that  the  Legialature  contemplated  the  existence  of,  and  se- 
paiately  dealt  with,  two  classes  of  regular  suits  for  resumption,— namely, 

jM|  Baits  for  resumption  of  lakhiraj  created  subsequent  to  1790 ;  and 
teooncUy,  suits  in  respect  of  grants  prior  to  that  date. 

Again,  the  Bengal  Act  VII  of  1862»  which  received  the  assent  of 
the  Governor-General  on  the  1st  day  of  May  1862,  dealing  with  suits 
regarding  lands  held  or  claimed  to  be  held  free  of  assessment,  repeals 
section  30  of  Begolation  II  of  1819,  and  after  reciting  that  "  it  is  ad- 
visable tbat  such  suits  should  be  preferred  and  disposed  of  excluaively  in 
the  ordinary  course  of  civil  jadicaturo  makes  provision  for  that  purpose. 

Now,  if  the  construction  eontended  for  by  the  appellant  is  correct,  no 
Bttcb    smt  coald    be  preferred  after  the    Ist    of  January  1862.    The 

Legislatoro  Itself  has,  therefore  adopted  and  acted  upon  the  dootrioe  so 
loni;  established  in  the  late  Sudder  Court,  that  regular  suits  are  main- 
tunable  for  the  resumption  of  lands  held  at  reut-free  under  titles  which 
had  their  inception  subsequent  to  1790. 

I  am,  therefore,  of  opinion  that  section  28  of  Act  X  of  1859  does  nob 
touch  the  right  of  a  plaintiff  to  institute  a  regular  suit  for  the  resump- 
tion of  grants  falling  within  section  10,  Begulation  XIX  of  1793,  and 
therefore  that  the  Civil  Court  had  jurisdiction  in  the  present  caEc. 

Tbevob,  J.  (after  shortly  stating  the  facts  and  the  question  referred, 
proceeded) :— In  determining  the  point  before  us,  it  will  be  ne6essary  to 
enter  into  a  short  statement  of  the  law  as  it  existed  before  the  enact- 
ment of  Beguliition  II  of  1819. 

It  wonld  undoubtedly,  suffice  to  commence  this  statement  with  the 
laws  enacted  in  1793»  but,  as  reference  has   been  mode  by  the  pleader 

20 
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IM^         {or  the  plaintiff  to  the  law«  which  exi6tod  before  that  time,  it  wlA'  be 
SoiTAtiK     "^^^  ^o  take  some  notiee  of  tbeoi. 

®°^  In  the  year  1772,  or  1179  B.  S.— i.  «.,  »even.ye*ra  after  the  Eact  India. 

U€ftnm  ;t)ompaDy  ecquired  the  Dewanny  of  Bengal,  Behar,  and  OrisBa,  the 
AMXJLf  AHAE.  ^^^^„^^  ,^  fttftters  of  tevetme  were  botind,  by  an  expire  l*w 
inserted  in  their  leases,  not  to  confer  any  grants  of  land,  without  the 
knowledge  and  consent  of  Govemraent.  They,  however,  violated  this 
stipulation  with  impunity,  and,  as  by  the  practice  the  revenne  of  the' 
OoTemment  was  affected,  an  office  fer  the  registration  of  all  lands  held 
free  of  revenue,  whether  under  ha^sJidhi  or  hukarm  jtrants  in  Bengal. 
Styled    the    hazi  aamin  daftar  was    proposed  by   the  Committee   of 

Bevenue  on  the  28th  May  1762,  and  instituted  under  the  orders  of  the 
Governor-General  in  Council,  in  the  Revenue  Department,  passed  on  the 
31st  May  of  the  same  year.  The  main  mlea  passed  for  deciding  on  the 
Validity  of  the  title  of  parties  to  hold  lands  free  from  revenue  wdre— 

Is^.'^Thab  all  grants  anterior  to  1765,  and  of  which  possession  for 
one  year  had  been  held  before  that  time,  should  be  conaidered  valid ; 

2n^.— That  possession  of  that  nature,  eten  without  a  grant,  was 
valid ;  and 

Sri.^That  all  grants  subsequent  to  that  date,  under  the  general  de" 
nomieation  of  lakhiraj  or  ffair  jumma,  should  be  declared  invalid,  ex- 
cepting such  as  had  been  confirmed,  or  might  be  hereaitef  confirmed,  by 
Crovemment. 

The  decision  as  to  the  validity  of  the  titlesi  and  also  the  propeirty  in 
the  land,  if  disputed^  was  to  be  reported  by  the  superintendent  of  th^ 
hazi  zatnin  daftar  to  the  Committee  of  Bevenue  with  whom  thie  oltimatci 
decision  rested. 

The  office  of  bazi  zamin  daftar  was  abolished   in  its  original  form 
on    31st  ^1  ay  1786,  and  it   continued    to  exist  only  as  a  presidency  office 
of  record  until  February    1793,  when    it    was  entirely    abolished.    But 
on  the  19th  July  1786,  it  was    resolved  to  invest   Collectors  with    the 
duty  of  investigating  and  repoHing  on  ]akhir»j  tenures. 

On  the  18th  September  1789,  the   original  rules  for  forming  a  decen- 
nial settlement  for  Bengal  were  passed  ;  the  settlement  itself  commencing 
from  thfi  1st  Baisakh  1197,  Bengal  era  (section   2,   Regulation    Vlll  of 
1793),  or  1st  April  1790.    On  1st  December  1790,    certain   Regulations  • 
were  passed  respecting  lakhiraj  lands.    They  confirmed   and   laid  down 

with  greater  precision  the  rules  of  1782,  and  adduced  certain  new  ones, 
some  of  which  it  is  necessary   to  mention.    The  fifth   and  sixtltfrules  are 
to  the  foUowiog  effect  :^Tbe  reTOtiue,  which  m^y  be  assessed  on  all- 
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rdiit4#ee  lands,  oonnsting  of  one  or  more  Tilkges,  and  on  portions  of         l^ 
YSlMff9B  '(provided  tbe  sam  assessed  on  sneh  portion  shall  exceed  one  "  Sonataw 
bnndered  sicca  rapees  per  annum)   alienated  prior  to  the  date  of  these       Guose 
Baga^tions,  and  which  piay  be  resumed  in  conformity  thereto,  i^  hereby       ifovLyi 
ileclAred  to  belong  to  Government,  and  the  reyenue  assessed  on  portions.  AbpulFab4B- 
t>f  Tillages  alienated  prior  to  the  date  of  these  rules,  and  resumed  ii^ 
oooformitj  F^th  them  (provided  the  amoant  does  nob  ejcceed  one  huudered 
woa.rupe^)  is  declared  to  belong  to  the  person  responsible  to  Goyem- 
auit  for  the  veyeAue  of  the  yiiiage,  whether  zemindar  or  fanner.    Rule 
eighth  laya  down  that  any  purchaser  of  the  villages  snbieqQent  tothedat^ 
^'  ike  Bsgulations,  at  public  or  private  sales,  shall  be  entitled  tOt  all 
property  in  the  soil,  and  the  Government  share  oi  the  produce  (whether 
it  be  more  or  less  than  100  sicca  rupees  per  annum)  of  all  portions  of 
such  village  or  villages  that  may   have  been  alienated  since  the  date  of 
this  Kegalation  and  prior  to  his  purchase,  and  he  shall  not  be  liable  to 
any  increase  of  assessment  on  account  of  such  lands   dnring  the  term 
of  his  lease*    By  rule  11,  landholders  and  farmers  entitled  to  the  pro- 
perty m  thd  soil,  or  tb  the  whole  or  part  of  the  'produce   of  alienated 
villages  resumable  by  this  Begulation,  are  authorized  to  pvoseente  foo  the 
same  in  the  Court  of  the  Golleetor  el  the  district ;  and  any  person 
resuming  alienated  lands,  without  having  first  obtained  a  dtcree,  is  liabie 
to  %  prosecntton  for  damages  in  the  Coort  of  the  Sndder  Dewannj 
l.dftwkrt. 

These  rules  remained  in  force  until  the  enactment,  of  Regulation  XIX 
^f  1793,  on  the  1st  May  of  that  year,  when,  in  modificatiou  o£  the 
previous  ttiles  by  sections  6  and  7  re'^pectively  of  that  law,  it  was 
enacted  that  the  revenue  of  land  not  exceeding  100  bigas  of  the 
ordinary  measurement  of  the  perguuna,  alienated  by  one  grant 
prior  to  first  December  1790i  on  resumption  should  belong  to  the 
person  responsible  to  the  diseharge  of  the  rdtenue}  whereas  that 
a>ifeips)^t  on  laod  exceeding  100  bigas  shall  belong;  to  (Government, 
and  tbe  holders  of  the  fopnor  tenures  were  to  be  considered 
dependent    talookdars,    lea8eholders,-*that     is,    under   the    proprietors 

of  the  estate  in  which,  the  lands  are  si tuatcd,7- whilst  the  holders 
of  the  latter  were  to  be  considered  independent  talookdars,  entitled 
to  enter  into  a  settlement  with  Goverument  for  the  land  of  which 
they  are  to  be  considered  owners.  i5y  section  10,  all  grants  made  since 
1st  December  1790,  whether  above  or  under  100  bigas,  are  declared 
iDuil  and  void,  and  no  length  of  possession  can  give  validity  to  such 
grants,  either  with  regard  to  property  io  the  ^oil,  or  the  rent  of  it,  and 
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1865        zemindan  are  authorised  and  reqaired  t<i  oolloot  the  rents  for  auch  knds 
80NATA11      ^  ^^  ^^  ^^  ^^  perganna,  aod  to  diapoweat  the  granteef  and  to  yeasaex 
Oaosi       it  to   the  estate   to   which   it  belongs,    wUhoat   atiy  applioation  to  a 
MouLvi      Court  of  jadicatare.    And  by  sections   11  and  12,   semindftni  and  Go- 
^^''''^^*^"*  vemment  conld  severally  sue  in  the  ('ivil  Court  to  resume  the  land,  to- 
the  revenue  of  which  they  had  been  declared  entitled  by  sections  6  and  7  ; 
and  zemindars  were  declared  liable  to  an  action   for  damages'  if  tbef 
subjected  lands  to  the  payment  of  rent  without  Kaving  obtained  a  decree. 
It  may  be  observed,  too,  that  no  lapse  of  time  barred  the  Govammea^ 
claim  then.    This   law  (section  2)  was,  however,  rescinded  by  Regula- 
tion II  of  1805,  which  prescribed   a  limit  of  sizty  years  to  anoh  olaima 
OD  the  part  of  the  Gbverament. 

Now  the  foregoing  statement  shows   clearly  that,  in  the  rules  of  tho 
1st  Deoember  1790,  the  principle  of  lightening  tho  general  assessment 
of  an  estate  by  assigning  to  its  owner  or  occnpant  the  revenue  of  small 
roaamed   tenures,  and  thereby  rendering  more  secure  the  revenue  of 
Government  on  the  whx>le  estate,  is  fully  recognized.    In  ReguJa*.ion  X[X 

of  1793,  the  same  principle  is  asserted ;  but  the  mode  by  which  it  ts 
worked  out  is  altered.    The  former  rule^  looked  to  the  amount  assessed 
on  land  resumed,  as  determining  whether  it  should  be  made  over  to  the 
settling  party,  be  be  zemindar  or  farmer.    The  latter  looked  to  the  area 
covered  by  the  grant,  which  had  been  declared  invalid.    The  reason  for 

the  change  is,  perhaps,  to  be  found  in  the  altered  circumstances  of  the 
sBomiodat.  Under  thp  decennial  settlement,  as  originally  made,  though  he 
had  been  declared  the  owner,  yet  the  settlement,  was  not  in  perpetuity  ; 
bat  wheo  the  decennial  became  a  perpetual  settlement,  the  area  of  tha 
estate  became  fixed  for  ever,  and  any  rule  for  making  additions  to  that 
area  'conld  bo  made  with  greater  propriety  by  looking  to  the  extent  of 
land  resumed  than  to  the  amount  a^^sessed  on  Und;  in  other  words,  by 
a  direct,  rather  than  by  an  indirect  course. 

Again,  by  the  original  rule  of  1st  December  1 790,  alt  parties  wishing 
to  resume  lands  alienated,  whether  before  or  after  1st  December  1790« 
must  goto  the  Collector's  Court,  and  get  a  decree  there,  wh*>rea9,  by  the 
Begulations  of  1793,  alienations  after  1st  December  1790  were,  ip$o 
facto,  ^null  and  void.  As,  moreorer,  the  Government  demand  on 
estates  bad  become  fixed  in  perpetuity,  it  became  of  the  greatest  moment 
to  prevent,  as  far  as  possible,  the  decrease  of  the  security  of  tho  re- 
venue ;  and  hence  the  power  which  was  given  to  the  zemindars  enabling 

I 

them  at  once,  without  recourse  to  the  Courts,  to  dispossess  the  grantee 
aud  assess  the  rents  after  any  lapse  of  time.    The  grantee,  in  |short. 
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fonsiddi^  at  a  trespasser,  who  had,  and  eoald   havp,  no  Hgfits  in  tba         1865 
eye    of  the  law.    It   follows  that  R^gafation  XIX  of  1793  placed  bhe       sokatan  ' 
poiisessors  of  grants  sabsequent  to  December  1790  in  a   very   different       Ghosk 

positioo  from  that  which  they  held  before  the  passing  of  that  Act.  Moulvi 

_       ,  AsdulFabab. 

It  is  very  tme)  as  stated  by  Baboo  OwarkaoAth   Mltte^i  that   the  de* 

connu^  saltleBumt  did  pot  oommeaee  on  the  Ist  December  1790,  and 
that»  therefore,  there  most  have  been  a  tinier  subseqae' it  to  the  settlement 
wbfsre  Sfiotioa  10»  Regolation  .  XIX  of  1793,  did  not  apply,  bat  the 
eaiiierrale^  Doubtless,  from  tl^e  Hth  April  1790,  or  Baisakh  1197,  up 
to  the  1st  December  1790,  about  eight  months,  the  pH  rules  of  1790  were 
ia  force ;  and  if  anjj  alienation  of  land   within  the    decennial  Settlement 

estates  then  took  place,  they  mast  be  dealt  with  under  the  old  rules ;  but 
this  point  need  not  detain  us  now,— it  is  one  that  has  never  arisen,  and  is 
never  tikely  to  arise.    It  lis  not  alleged  that  the  alienation  of  the  present 

lands  was  anterior  to  the  1st  Decetttber  1790;  though  sabsequent  to 
Ist  April  of  that  year }  and  the  objectipn,  therefore,  has  no  real  b^arpng 
on  what  we  are  now   abou^    to  consider— (;tz.>  (he  law.  which  has  existed 

since  December  1790  up  to  the  present  tin^e^  regt^rdiiig.lsAds.fiUonatod 

sobsQcpaent  .to  |Bt  Dfacemb^  1790;    .  v 

Between  the  passing  of  B^gulation   XIX  of    1793  and    Regulation  11 

of  VMf  ^erMin  Begttlatioos  had  beto  passed  Tegarding  the  prooedure 

to  beadii^pted  in  siscnrlng*  the*  just'  rfghts^of  government    over  the  lands 

which,  Qbder  fiegulation  XtX  of  1793,   Government  was   entitled  to 

rename  and  aMsa;  bat  they  were  foondtobain   several   respects  de* 

fectivl3.  Tb^  weKie^  therelors#  repealed,  and  BeguMion  II  SBaoted,  with 
a  view  (to  use  the  wocds  ottbe  pieamhle  of  that  low)  of  esteblishiiig  no 

proper  pHnciylsaonQnaiform  coavse  of  prooeeding   in   renunhig  'tfae 

levMiae  «i  the  bods  Uableto  assesament;  ao  that  the  doea  ofCtovern'- 

ment  tti|^  be  secured   wtthoat  UiMcigement  of  the   jitst  rights  of 

indlvidttals. 

,  ,     >  .  .  .       ■       . 

N^,  fi;MA  these  WQfd%  it  asfms  olsar  tha4  the  main  pbjeot  of  tin 
law  WfMi  the  eaaatiaent  g(  mles  for  theresaiaptien  of  the  lands  KiMa 
to  assesfineiiiby  GoaeniJiHsnt  ooder  the  Qegnlation  of  1793,-«i.  s.,  lands 
of  greater  extant  than  100  bigfis  under  one  grant,  held,  under  invalid 
rent-free  grant  prior  to  1790^  bat  .wl^ich  had  not  yet  been  assesasA. 
The  first  twenty-nine  sections  are  mainly  devoted  to  this  object ;  and  then 
comes  the  SOth  section,  which  enacts  that  all .  suits  preferred  in  a  Couiib 
of    Judicature  by   proprietors,  farmers,  or  talookdars  to   the  revenue  of 

4 

any  land  held  free  of  assessment,  as  well  as  all  suits  »o  preferred  by.  in- 
dividuals  ckiiming  to  hold  lands  exempt  from  revenue,  shall,  immediately 
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16S»        oa  th^  iof iUiptiQD, .  ho  referred  to  inT^aligfrf^  ta  tbe  QoUqptar  or  otiu^ 

'  SoKATAtt     ofiScer  ezerciBuig  the  p9vor9  oC  Collector  t  provided  a^o  (^at  prapnetore, 

Qbqsa       farmcra,  or  talookdar9»  who.maf  doein  them3olvo9  entitled  (p  the  revenue 

11^^  of  any  land  held  free  of  assessment  in  their  respective  estates,  or  i  ndivi- 

.AB0VSf«'4Jaa*  duals  claiming  as  aforesaid  to  bold  land     free  of   assessment,  shall  be  at 

h^rty  to  prefer  their  elaittiB,  Ita  the  firilt  instenoe  to  the  €aUeelor. 

Now  the  question  is  to  what  lands  do  these  words  refcir  t  Do  they* 
refer  solely  to  lands  held  under  lakhiraj  grailts,  wMsh  hii^been  efpreaeljr 
eiciaded  from  assessment  at  the  thne  of  the  decenniad  seCtlemisnt,  the 
revenue  of  which  had  been  assigaed  by.Oo^mmenttozetniutAmiuiider 

I 

seotion  69  Begulation  XIX  of  l?dS;  or  do  they  refer  not  only  to-  them, 
but  also  to  lands  included  within  the  ssseesmeni  of  (Gfovemment  at  the 
decennial  settlement,  but  which  subsequently  had  become  exempt  from 
paying  the  revenue  due  upon  them  in  consequence  of  grants  from  the 

It  appears  to  me  not  to  admit   of  reasonable    donbt  that  'this  section 
refers  only  to  tbe  former  class  of  lands,  and  I  arrive  '  at  this  conclusion, 
ttnt,  fh>m  the  wording  of  the  section  when  compared  and  contrasted 
with  oiher  sections  of  other  laws ;  and^*  seedttdfy,  lifem  g  eooikbnitioii 
of  the  subject-nubtter  of  Regulation  If  of  1819. 


'I 


,  jNoigr  thf^a^MMi,  eo  ^ aas^its  of  tfip  ^^^^9^  apeoqafeya^rbplqi 
tq  la^^a  he),4  free  of  as8ess«iei|tfr^lhat  iif  lands  on  wi^qh,  t)^e  ;Ckv4^q^i4. 
revenne  bad  not  been   aaeeased.    This    fras.  the  jpo^fition^;  /j^pefikiog 

ilfpeiraUy»a»difitliitbep<Meihlf  exoeptioA  aoM  abQ^M^^ni^C.fil  Jbysdi 
AUenated  li^nBeft  April  ilndfiecMiawr  ITM^^oi  Jaate  cUanaled  before 
let  I>eteiMi«r  1790 )  but -fit  wat'  by  no  tteMis  the  •  poeilioft  of  lands 
■ttftneM  by  (thia  utmindani'  MbeM|neat»  lo  that  di^a.  Vhey  had, 
Wd^pfalt^dlji^  bten-ee^eaaed  at  tte  tine-oit  the  '4teanBiaLa€«ilfeitoe«toand 
49^era  ^nly  held  a^efi^pt.  Ir<»n  ^I>f9:r^^xx9e^  whf<;b  ^' .bfm  ffPSMifd 
upon  them  by  the  illegal  act  of  the  semindars ;  an  act  whirA  tha^ 
Legislature  considered  so  illegal  as  to  render  the  grant  itself  resum^ 
aUe  at  the  pleaaore  bf  the  ^nmte^iferiit^  itJtIfthif  arMl^aeato'tho 
oediiteir  OouiiB  of  ^joMiee.   O^oabtieasithiitftaM  U*  Mngr  f»  vpptiifeA 

"to^^rdutary  legal  n^tibns ;  for  its  an  estate 'iS'lMble'  fbf  ilt  aim  m^r%  of 
MftSMO,  imd  ab,  on  •  a  -sale,  grants  of  this  fidrt  filf  ie,  a  ^^iJAtodftr  might 
Hith  saifely  Wleft  interinediafteiy  to  work,  if  he  so  pleased,  fait  own  ruin  * 
without  any  detriment  to  the  estate.  But  such  was  not  the  opinipn  of 
the  Legislature  in  1793^  whicb,  in  addition  to  requiring  the  security  of 
the  reveoue,.  considered  it  necessaiy,  by  law^  to  p^tect  t)ie  aemindar^- 
and  their  heirs  agaixist  their  own  improvidenoe  ai^d  w^lpijBsa  (preaokble 
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to  SegtdaftiOti^  XhlV'  ol  ITtO)  wi&  Mch  TOtaaios  tbe  SMote  lai»        1165^ 

A  reference  to  the  whole  of    Begnlation  IX   1825  and  III  of  1828  v. 

will,  wiiii  the  exception  of  one  or  two  places,  confirm  the  view  here  taken  a-?'?2'T?  ,  . 
M  to  the  meaning  of  the  wbrcls  "  lands  free  of  assessment," — t.  e,,   lands 
which  hft¥*  never  been  «89e09e4  by  GovcomiBent ;  frhcfireafi  a  relerieDQe  to 
eedtMi  aOt  Segiai«tioii  XIX  e{  17.98,,  «nd9Qctioii  8|  BfRidatipn  XX  of  ■. 
1805^  tull  fihfw  Qm^  IW  tvmae  *'  exempt  f lom  tbe  ^3nDeni  ol  rev«ii«e»"—  • 
it «.,  exQiapt  {rom  tljud  pejnnesit  of  public  revpofie  that  had  been  ac^sessed 
oil  ii»-4l  Hied:  l-e^irduHE  ^wie  illegatly  al,ifl|Qated  moe  I790j   whiob 
beienslv  ttei  ^enindapwililh  vhom  tfie  ptfrnnment  eettteiieirt  had  hem  • 

iMfde  te  Mm»  .fijaet  ineteiiisor  ^MQgh  he  -to  liabie  t<^  pVjF  ^^  ^a*!*^  ^ 
GovettiiMttt/.'lii»iigfe*hi^AieflK«edfrhQMr«rer^ibai  j^^^  mump^i 

from  the  public  revenne"  are  not  used  regarding  lands  legally   ezsnipted^ 
by  Government  frotn  such  payments,  as  well  as  regarding  lands  illegally 
exempted  by  ss^smin^ai^s  frotti  the  reveme  assessed  on   them,  i^o  doubt 

they  ire  both  in  ftegutaMon  XIX  of  1^93  dnd  elsewhere  ;  but  only 
t*iat  the  term'^'  fri^e  of  adsedsment  **  is  hardly  erhf'  used  tegBrditig  lands 
alienated  by  '  zemindars  8tft)sequently  '  to  1790,  and  consec^uently  that 
HeftuUtiOQ  It  o^  1819  does  not  apply  to  them.  It  is  impossible,  io  inter- 
pretitag  the  lECdgulations  and  Acts  of  Government,  to  predicate  that  same 
terms  untversflifly  bear  tfie  s&m'e  meaning.  The  laws  were  not  drawn  up ' 
wfth  tebhi^icat  iu;c(ihi6y.  It  follows  thaf  t^e  same  terms  or  junction  ol 
terms  frequently  import  one  thing  in  one  place  and  another  in  another ; 
and  a  proposition  establishing  tbe  general»  not  universal,  use  of  a  term 
IS  atl  that  can  be  laid  dowh. 

■ 

Turning  ,  ffoin  ^  wonda  iiae4  to^  tiie  eubieotrquriiter  of  Begu*. 
lation  II  of^^l9»  ibbe  point  $e^m9  to  taj»  (o  be  equally  free.fiom: 
doubft.  The  ficst  tveAtyutuue  aeofcions  oflheBegnlatieii  refer  to  the 
pfootsdlngB  of:  OdvitniMBt  «ffieer8  on  landd  to  which  the  right  of 
i^tuMptioa  m  Iritii  4K»vehiment;  The  SOth  i^tion  enacts  tbat  lakhiraj 
lands  4ihV&  Go^mtn^nt  otiginAlly  had  the  right  to  resume,  but 
which  had  been  asstgaed  by  it  to  the  Kemirador  xmder  section  6  of  Regular 
tion  XES  of  1798,  should,  to  a  certain  extent,  come  under  the  cogni- 
■aaoe  of  the  Collector.  The  reason  of  the  law  was,  that  the  Legislature 
coBssdared  the  Cdllediors  more  likely  to  be  oonversaRit  with  the  docu- 
niientfl  upon  wliMi.the  validity-  orinTalidity  of  grants  of  revenue 
depended^  And  with  Iheir  proper  ■  interpretation,  than  Oivil  officers. 
Bno^  d^  ikiidit«i*b^«refie«satei^ciL«U]te  institotad  in  the  CHvil  Oourta 
to  liM  :6oUe«[|gfii  aeOBse^m  of  iii  ^oahbd  pacties  to  bring  a  sai^  W^em 
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IBM:       ttttCoHocUyr  in  the  Mb  instance  j  knt  thw  gftwid  *«  tO^m^r  *• 

g^;^^^^^   ■  alienations  after  1790,    The  iaaae  in  such  a  case  WM  •  »•»  qneetion 

oitir      of  fac  t   which  the  Civil  Ooarta   bad   to  determine,  end  there  were  no 

M<^i^Ti     n^^*><>"«  regardiiiK  the    validity  or  invalidity   of  granti  on  which  the 

ABi»vLFAR4a.  supposed  knowledge   of  the  Collector  could  be  brought  to  bear. 

On  lAiese  united  grounds,  therefore,  1  wn  tlearly  of  epteion  that 
section  80  of  MegulaUon  llof  1819  dees  not  refer  totalis  ease  ef  lands 
aienated  after  I  90.  But  it  is  urged  that  tfce  ptaelloe  of  the  Ckmrt, 
atid  that  fcir  a  long  series  of  years  the  Court,  has  recognised  «ijss  eC 
this  nature  as  coming  under  section  80  lyf  Begutaikm  U  ot  181P.  an4 
ccneequently  that,  even  H  there  were  any  doobU  tifen  tkepdiat;the 
Guurt  should  mther  stund  by  the  old  praotioe  than  adopt  a  new  vole,  the 
adofitioa  of  which,  moreover,  wltt  be  attended  with  iatdshipaoitoeon. 
venienee. 

If  a  long  continued  custom  of  the  Court  had  distinctly  reoogmsed  ihe 
doctrine  contended  for  by  the  pkinUff.  I  should  hesitate  before  1  dis- 
turhed  it,    whatever  my   own  opinion  might  be  ;  the  prictice  of  the 
Court  would,  in  such  a  case,   be  the  law  of  the  Court.    No  such  oonti- 
nuous  custom,   however,  seems  to  have  existed.    Up  to  18»^  semiDdars 
and  others  suing  to  res.ime  lakhiraj  lands,  ftimply  brought  their  actioo, 
mentioiiing  their  object,  but  indulging  in  no  positive  statement,  save  that 
tbe  alleged  lakhiraj  was  invalid.    The  Court, under  such  dreumstsnoes, 
pi«snmed  that  the  suit  was  for  the  resumption   of  rentfrtre  lend,  prior 
to  1790,  and  laid  the  burden  of  pwof  on  the  party  claiming  exemption 
from   the   public  burden  which  had  been  assigned  by  Government  to  a 
private  party ;  and   in  case  the  lakhirajdar  pleaded  limitation  against 
the   aemindar,  frdto    abundant  eantion  the  Court  requh^  him  first  to 
show  tliat  lie  held  under  a  title  which  prima  fmeis  the  law  ackliowledged 
as  a  legal  one,  giving  him  the  right  to  plead  the  Statute ;  but  the  qves* 
tion  of  the  applicability  of  sectiou30of  RegniaAioo  II  of  1819  tolwids 
alienated  Bttbfseqnent  to  1790  waa  neter  raised  dtveetllr  en  the  pleadinga, 
or  decided  after  argument.    After,    however,  the  drafib  of  Act  XIT  of 
1859  appeared,  with  the  following  words  in    section  1,  clause  14, "  Pro- 
Tided  that,  in  estates  permanently  setiled,  no  such  suits,  though  brought 
within  twelve   years   from  the  time  when  the  title  of  the  person  first 
Bocrued,  shall  be  maintained,  if  it  is  shown  that  the  land  has  been  hM 
lakhiraj,    or   rent-free,  from    the  period  of  the  permanent  settlement," 
the  aemindars   inserted  in  their  plaints   positive  statements  Kke  that  in 
the  present  suit,  to  the  effect  that  thehwdsirore  mal,  or  that  «ie  defend- 
ant  had  paid  i-ents  up  toacertain  period,  when  they  or  their  sDceetors 
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had  f rMldalently,  a^IiBging  it  to  be  lakhiraj,  witliheld  the  further  payment  >    1665 

of  them.    In  the  face  of  each  positive  allegations,  it  became  the  duty  T"       """^ 

of  the  Oottrts  to  determine  whether  suits  of  this  nature  were  cognizable  Gbosb 

tinder  section  90  of  Begnlation  II  of    1819,  or  under  the   ordinary  law.  ^^  ^* 

There  has  b^^en  a  conflict  of  decisions  on  the  point,  and  the  matter  has  ABDULFAaAB, 

been  now  argiied- before  \is  for  the  firfib  time  ;  and  notwithstanding  the 

application'  of  that  law  to  CAses  like  the    present  has  sometimes  been 

taken  for  gr^anted,  I  have  no  hesitation,  for  the  reason  given  above,  after 

paying  every  Attention  to  the  arguments  pressed  on  the  Court  by  the 

learned  pleaders  for   the   plantiff,   in   determining,   on  a  oonsiddration 

both  of  the  wording  of  the  law  referred  to  (Hegulation   II    of  1819) 

aad  iU  Bubiect-mat'.'et,  that  the  law   is    inpplicabie   to    cases  like  the 

present  iri  which  'zemindars  sue  to  reclaim  land  not  paying  rent,  on  the 

allegation  that  it  had  been  fr&udulenty  alienated  siDCt  1790. 

Bat  then  another  question  remains  behind  :•— Has  the  Collector,- nnder 
section  28'  of   Act  X  of  ld59|   exclusive   jarisdiction  in  such  cases,  or 
h^frtheOivil  Court  a' oonour rent  jurisdiction   with  it   in  rent  caaea  P 
Section  19  Begulation  XIX  of  ltr93,  declares  that  all  grants,  of  what- 
ever extent,' made  after  Ist  December  1 790,  are  null  and  void ;  and  that 
no  length  of  possession  shall  be  hereafter  considered  to  give  validity  to 
any  sadi  grant  ieither  with  regard  to  the  property  in  the  soil  or  the  rents 
of  it;    It,  moreover,  authotrizes  and  requires  every  person  then  possess- 
ing, 6r  who  might  hereafter  succeed  to,  the   proprietary  rights  in  any 
Estate,  to'CoHect  the  rents  from  such  lauds  ab  the  rate  (of  the  pergunna 
and  to  dispossess  the  grantee  of  the  proprietary  right  in  the  land,  and  to 
re-annex  xt  to  the '  estate  in  whieh  it  might  have  been  situated,  without 
making-  pi-evious  «pplieation  to  a    Court   of  judcature  or  sending  pre* 
'  vions  or  subsequent  notice   of   the   dispossession  or  annexation  to  any 
officer  bi  Government.    By  section    S8  of  Act  X  of  1859,  the  power 
given  to  zemindars  and  others  of  acting  without  recourse  to  the  Courts 

is  taken  away  ;  and  pri>prietors  and  farmers  who  may  desire  to  assess 
or  dispossess  any  such  grantee  are  required  to  make  application  to  the 
Collector,  and  su6h  application  shall  be  dealt  With  as  asait  undet  the 
provisions  of  that   Act;  and  every  suit   is   to  be   instituted  within 

the  period  of  twelve  years  from  the  time  when  the  title  of  the  person 
Claiming  the  right  to  assess  the  laud  or  dis posses  the  grantee  first 
accrued ;  and  if  such  period  has  already  elapsed,  or  will  elapse  within 
two  yoars  from  the  date  of  the  passing  of  that  Act,  the  suit  may  he 
brought  at  any  time  within  two  years  from  such  date. 

]Now  it  is  clear  that  there  is,   in    direct  terius,  no  esclueion  of  the 
j  urisdictioii  of  the  ordinary   Qivil   Courts    l^  which   a  persoDi    if   so 

21 
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1665        minded,  might  hare  resorted  to,  iboagb  he  wm  aathorised  ftod  reqaired 

Sovkvji      *®  ^^  withoEt  the  interrenticm  of  the    CouiB  f  and  Conrts  are  not  to 

Gbosb        be  ousted  of  their'  juiisdiotion    by  implication.    Btat  it  appears  to  me 

MouLYi      ^^*^  there  is,  in  facfc,  by  the  force  oC  the  terms  osed,   an  exolnsion  of  the 

AbdulFabab.  jortsdiotien  of  the  ordinary  Courts. 

This  seotioO)  after  repealing  a  portion  of  section  10,  then  enacts  that 
any  proprietor  who  may  desire  to  assess  any  snch  hind,  or  to  dispossess 
the  grantee*  shall  make  applioatien  to  the  CoUeckns  aod  snch  application 
shall  be  dealt  with  as  a  snit  nnder  the  pxoTisiona  of  this  Act,— 
that  is,  as  any  suit,  either  of  asseismoDt  for  ejeotmenti  noder  section  23^ 
Now  all  sach  salts  are  cognizable,  in  the  first  instaaoe,  by  the  Keveane 
Courts  alone ;  it  follows  that  these  suits>  which  are  to  be  dealt  with  aa 
such  nnder  section  23,  fall  equally  within  the  same  mlesi  and  are  oogtii*> 
2able  only  by  the  Courts  of  the  Collectora^ 

Bnt  admitting,  for  argument's  sake,  that  the  terms  of  the  law  are 
iasnffictent  to  bar  the  jurisdiction  of  the  Ci^l  Coarts^aod  aho  that  a 
subsequent  law  does  not  abrogate  a  prefions  law  on  the  samesabject» 
in  the  absence  of  ezpret*8  terms,  unless  the  proTisions  of  the  one  are 
manifestly  repngnant  to  those  of  the  other»  it  appears  to  me  that  snch  a 
repagnaocy  exists  in  the  present  instanoe. 

The  express  remedy  under  the  old  law  Was  either  by  the  taking 
possession  of  the  land  illegally  granted  on* the  part  of  the  remiodar 
without  recourse  to  the  Courta,  and  by  the  collection  by  him  of  the 
rents  forthwith  at  any  time>  or  by  a  suit  for  posaeasioa  at  any  time ;  for 
it  it  declared  that  no  length  of  poaeession  ga?a  validity  to  such  granti,— 
i.  s.,  BO  as  either  to  establish  a  right  of  the  grantee,  or  to  bar  the  remedy 
of  the  grantor ;  and  this  declaration  is  unaffected  fay  Act  XIY  of  1859» 
whidi,  in  clause  14  of  section  1,  refers  not  to  lands  of  this  nature, 
which  are  never  in  the  laws  styled  *'  lakhiraj  lands/*  but  to  those  which 
are  really  such  thoughoat  the  British  territories  in  India  to  which  the 
Act  applies.  Bj  the  new  law,  within  twelve  years  from  the  time  when 
the  title  of  the  teroindar  first  accnied,or  if  that  had  elapsedi  within  two 
years  from  the  date  of  the  passing  of  Act  X  of  1859,  a  suit  either  for 
assessment, — t.  e.,  after  notice  8erved»  or  if  notice  has  not  been  servedi 
for  declaratiou  of  his  right  to  assess  or  for  dispossession,  must  be  insti- 
tuted  by  the  semindar.  In  short,  by  the  old  law  of  1793,  the  graotee 
was  regarded  as  a  trespasser  ;  by  the  late  laW|  he  is  regarded  as  a  tenant » 
liable  to  ejectment  or  assessment.  By  the  former^  he  could  be  ousted 
at  any  time  ;  by  the  latter,  he  is  protected  by  a  strict  law  of  limitation 
applied,  it  may  be,  by  reason  of  a  supposed  analogy  between  these  cases 
and  those  referred  to  in  olanso  14  of  section  1»  Act  XIY  of  1859* 
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IiookiBg  then  to  ihe   sabstontial  differeooe  of  the  remedy,  and  the*        1886.  ~ 

period  wkhin  wlueh  it  might  be  soaght,  the  two  laws  seem  to  me  incom-  sonatan 

pfttible  -with  each  other,  an     incapable  of  standing'  together ;  aad    the  Gnoaa 

eoociosioQ,  therefore,  is,  that  the   former  law  is  repealed,  and  that  the  ,.  '^* 

HOULTI 

Legislatare,  in  withdrawing  from  semindars  the  large  powers  which  the  AbdulFauas^ 
law  (tf  1793  gave  them,  and    enacting  a  new  and   specific    remedy   in 
special  Courts,  ioteoded  that  those  Oonrts.  should  have  exclusive  jaris-^ 
dietion  in  soeh  matters. 

On  the  above  grounds,,  therefore*,  it  seems  to  me  that  the  Bevenue 
Courts  have  alone  jursdiction  in  such  cases  at  the  present  day,  and  the 
jurisdiction  of.  the  Civil  Courts  Jiaa  been  taken  away  by  the  enaotmenti 
of  section  S8  of  Act  X  of  1859. 

For  the  reasons  gi?eu  shove,  I  am  of  opinion,  on  the  points  submitted 

for  our  ooDsideration,   first,   that  section    30  of   Regulation   II  of  1819^ 

does  not  apply  to  a  case  like  the   present  ;.and«  secondly,  by  the  enact- 

ment  of  Boetion  28  of  Act  X  of  1859  all  other  remedies  in  such  cases 
were  taken  away,  and  exclasive  jurisdiction  in  suoh  cases,  vested  in  tbe^ 

Bevenae  Courts. 

Glovsb,  J.— I  entirely  oonour  in  the  opiaion  expressed  by  Mr; 
Justice  Trevor* 

PvimR,  J.  (after  stating  tbe  point  referred^  aod  oommenting  on  tha 
provisions  of  sections  7, 8,  9^  10  of  Begulation  XIX  of  1793,  continued)  :— 
Bj  section  10,  Begulation  XIX  of  1793,  all  rent-free  grants  made^subse* 
qoent  to  1790,without  the  sanctioo  of  theGovemor-GeQeral,  were  declared 
ooll  and  void ;  and  the  zemindlEirs  from  whose  estates  such  alienations' 
may  have  been 'made  were  authorised  to- take  possession  of  such  a  alienated 

lands  at  any  time,  and  without  reoourse-to  any  Court  of  jastice. 

By  section  7  of  Begulation  XIX  of  1793,  out  of  lakhiraj  granta 
Bubseciuent  to  1765,  bat  before  the-  lat  of  December  1790,  the  landa 
comprising  which  grants  were-  not  included  in  the  decennial  settlement 
of  the  estates  within  whioh  they  were  situated,  the  revenues  of  all 
grants  m  each  case,  whether  in  one-  or  UMMre  villages,  for  less  than  lOO* 
bigas>  are  liable  to  raumption,  were  made  over  to  the  eemindars  of  tbo- 
estates  within  which  the  lands  were^ situated;  and  by  section  9 of  the- 
saidlaWiprovision  was  made  for  assessing  thesellands  through  the  Collector. 

Befbre,  however,  assessing  these  lande»  the  zenundarsi  or  Government 
itself  in  eases  of  invalid  rent-free  grants  above  100  bigas  (from 
1765  to  1790X  were  required  to  a^e  in  the  Civil  Coorts  (see  sections. 
11  and  12  of  Begulation  XlXof  1793)  in  order  |to  render  these  landa 
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196S        liaUe  to  asseMaeot.     Thta  wa*  cftllad   resQinption  of  ihQ  kndf*    Th« 
SowATAN*"  PO'''«r  of  the  Civil  Goart9»    bowerer,  ended    wifeh  that  JMijodicattiqii  (eee 
GH08S        Constrootion  No.  576,  dated  let  October  1830)  (1)« 

■^Q^i^yi         As  Govemmout  liad  disposeessed  many  lakhiraj dare,  before  the.mleB  . 
AboulFakab.  containod   in   section    8,  BeguUtioti    XIX   of    1793  veie   paeeed*  and 
zemindars  were  also,  with  regard  to  rent-free  grants  aaeigned .to  tbem^, . 
likely  now  and   then   to   take   the  -  law  inbo  their  .  owa  handa^    parties 

dispossessed  or  likely,  to  be  dispossessed,  from  lakhiraj  .  iaiida,  .but  ^i 
claiming  to  hold  them  rent-free,  were  empowered  to  sue  in  the  Civil 
Courts  against  Government  and  others  far  recovery  of  possMsion,  or 
for  establishing  their  right  to  exemption  from  reeamptkm.^  For  landa 
which  had  been  settled  at  the  decennial  settlement  with-  ihe-flemiBdafe^ 
and  which  might  afterwards  be  found  to  be  held  rent-free  snbseqnentlf 
to  1st  Deqember  1790,  the  aeminda's  hnd,  by  sectitn  10  of  Begula- 
tion  XIX  of  1793,  full  powers  to  disposs^ess. 

As  to  grants  subscqueut  te  1790,  in  estates  decenniully  settled,  sane* 
tiond  by  the  Govemmeut,  the  lakhirajdar,  if  he  thought  himself 
aggrieved  by  being  unlawfully  ousted  by  any  person'  claiming  the  rents 
of  these  lands,  had  also  a  right  to  go  to  the  Civil  Court  for  redress 
under  the  general  powers  of  the  Civil  Courts,  but  not  under  the  sp*  cia 
provisions  made  hy  Regulation  XIX  of   1793   in    favor  of  lakhtrajdars 

claiming  to  hold  ran tiree  from  a  time  previous   to  1st   Peo^mber  179Q. 
Any  lakhirajdar    claiming  to  hold    under  a  title,  .i^cquirod  previous   to  . 
1790r  though  dispossessed  by  any  person  cla>miog  the  rents  of  the  lands 
under  an  allegation  of  the  same  being  parts  of  the  est  *te  settled  ,  with 
himi  could  go  to  the  Civil  Court  under  the  said  special  provisions. 

By  sections  22,  23,  24,  and  S5,of  Regulation  XlXof  a:9S.  theliold*rs 
of  all  rent-free  lands,  previous  to  Ist  December  1790,.  wer«    required  to 
register  their    grants  in  the  Coilectoratt^ ;  but    no  provision     whatever 
was    made    for  registering  any  grant  subsequent  .to  1790|  ev«A    w^^^n 
they   were  sanctioned  by  the  (xoveriior-Getieral.     Fram  tiwe  io  lime  , 
modifictions    were   made  of  the  existing  rules  for    tli^   reausiptioii.on.. 
behalf  of  Government,  of  rent-free   lands  existing  prevums.  ito  }79Qi:|rf  . 
more  than  hundred  bigas,  until  in  1819  Begaiation  11  ^of  ihat  ye^r  was 
passed  by  way  of  a  modified  procedure  for   the  asaessme^jb  of  th^se  rent 
free  grants  (previous  to  1790),  as  well  as  for  assessisgi  £ov  tjbe,  benefib  o£  . 
Government,  other  lands  not  included  within  the  settlement «{  any  estate 
,    By  section  30  of  the  same  law,  new  rules  were  passed  for  the  assess- 
ment,  by  private    parties,  of   rent-free  grants,  before  1790,  At  less  than 

(1)  Constmctionaof  the  Regulations  and  Acts  from  1798--1847,  p.  210 
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oneijlian^rod  bigas,  assigned  over  to  them ;  and  lor  the  rt^nmptioQ  suits  on  .      186S  . 

beH^U  ot  Gorverumerit  as  zemindars  ;  and  also  for  saits  against  Govern-     Sonatan 

meot  by  parties  dispossessed    by    Government  of    their    lakhiraj  landss'    *  Ghosb 

Bj  Kegulation    II   of    1819,    in    cases    of    Government    suing    as    the       Koulvi 

sovereign,  the  Collectors  became  aubhorizeed  to  try,  under  the  sanction  AbuulFakab. 

of  the  Board  of   Revenue,   resumption   suits ;  and  the  parties    ac^ainst 

whom  a  decisiQU  for  resumption  may  be  pronounced,  were  allowed  (sec* 

tioa  24)  to  9fLQ  within  a  year  from  the  sanction  of  the  Boardr,  in  ord^r 

to  .contest  tho  -propriety  :  of  the    award   of    resumption.    By   section  30  . 

of  the  same  law,  parties  diaposseseed    by  Government    (except  in  cases 

provided  for.  in  section  22,  in  which  suits  qomplninants  had  not  to  pay 

the  usual  institution  stamp  duty  for   plaints),   and  t^ie  Government  as 

zemi'idars,  and  the  private  zemindars  wishing  to  resume  rent-free  grants 

previous  to  .XTdQ,  of  less  than  a  hundred  bigan,  as  well  as  parties  wi^h* 

ing  to  contest  such  demands  of   the   Government    or  of  thczemindar-i, 

were  all  required  to  sue  either  in  the  CoUectorato   or  in  the  Civil  Court : 

bat»  if  in  the  latter,  the  suit  was  immediately  to  be  made  over  jFor  report  ■ 

to  the  Collector. 

Now  the  Collector  bad  with  him  the  register  of  the   rent-free    lands, 
previous  to  1790,  and  other  means  of  knowing  wh«t    was  the  state  and 
condition,  as  well  as  the  proper  history,  of  oil  rent-free  grants  previous 
to  1790 ;  but  there  were  no  data  in  bin  office  to  report  upon,  or  investigate 
anything  regarding  any  lands  held  rent-free   since  l^t  December  1T90, 
and  which  had  been  already  settled  as  a  part  of  an  estate. 

The  title,  the  preface,  the  whole  subject,  and  the  wording  of  the  con- 
tents  of  Regulation  II  of  1819,  as  well  as  the  laws  it  modified,  tho 
reqnirements  and  scope  of  its  section  (30)  show  that  the  section  was  not 
at  all  intended  to  include  any  case  under  section  10  of*  Regulation  XIX 
of  1793. 

By  this  latter  section,  the  law  had  given  power  to  zemindars  to  take 
possession  of  lands  held  rent-free  from  a  time  subsequent  to  1st  Decern- 
hep  1790,  tknd  the  law-maker  had  no  legal  necessity  or  occasion  what- 
soever .to  notice  that,  if  these  landlords  may  deem  it  proper  and  expedi- 
ent to  have  recourse  to  Civil  Courts  to  obtain  possession,  they  might  do 
iOv  Much  less  was  it  necessary  for  the  Legislature  to  provide  or  make 
rules  of  procedure  for  eases  of  assessment  of  these  lands  to  be  broaght 
by  the.  landlords  when  they  may  think  it  convenient  to  sue  for  the  lesser 
right  of  merely  receiving  rents  from  the  lakhinijdar  in  possession* 

For  both  these  objects  the  landlord  could  go  to  the  Civil  Courta 
under  the  general  powers  of  these   tribunals ;  and,  until  section   28  of 
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1865        Act  X  of  1859  was  posied,  it  was  never  thought  proper  by  the 

"*  Uture  to  allude  to  thia  uadispated  power  of  a  landlord  to*  abandon  a  part 

QHOflR       of  bis  elaim,  and  to  be  satisfied  with  askings  for  only  a  portion  of  what. 

MouLTi      ^^*  allowed  to  him  by  sectton  10  of    Eegnlation  XIX  of    1793:    The- 

AsDULFAaiUu  law  oonld  only  make  rales  for  cases  of  trespassers,  bat  not  for  »  case  of 

a  trespasser  whom  the  landlord  may  choose  to  treat  as  a  tenant 

The  law  cottld  not  provide  rales  for  anything  less  than  the  power  it 
had  given,— vt2.,  that  of  easting  the  lakhirajcbEn* ;  and  so  no  provisioit 
was  made  for  any  other  limited  mode  of  exercising  that  power  which 
the  landlord  may  find  it  expedient  to  adopt. 

Wben»  with  reference  to  lakhiraj  grants  created  sahseqnent  to-  ITOOv 
in  estates  not  yet  settled,  it  was  thoaght  proper,  m  modification  of  section 
30  of  Begnlation  11  of  1819,  by  Regalation  IX  of  1825,  to  aathoriae> 
the  settlement  officers  to  decide  the  qnestions  of  the  validity  or  invaEdity 
of  the  lakhira]  tenares  witboot  any  reference  tO'  the  Bbard;  as  welt 
as  of  fixing  the  amoant  of  assessment  in  all  casesv  whether  jfciie  same 
belonged  to  the  Government  as  re  venae,  or  as  rents  to  private  parties,  pre- 
caation  was  taken  by  section  8  of  the  law  to  declare  distinctly  that  na 
portion  of  Regnlatioa  11  of  1819  affects  the  powers  given  to  the  land^ 
lords  by  sectiea  10  of  Begnlation  XIX  of  1793.  The  words  of  sec* 
t'on  30,  however  geneml,  cannot  be  extended  to  snits  inconsistent  witb 
the  general  scope  of  the  law  and  of  the  procedare  of  the  section  itself . 

It  appears  that,  immediately  after  the  passing  of  section  30  of  Begala* 
tion  1 1  of  1819,  the  parpovt  of  the  section  waa  now  and  then  misondec* 
stood,  and  sccordingly  steps  were  adopted  by  the  Legislatare  and  th» 
Goarts  to  remove  these  doubts. 

It  is,  however,  qwte  clear  that,  with  regard  to  rent*free- lands  which 
the  aeciitidar  kneif  were  ereations  subsequfint  ta  1st  December  1790^ 
and  for  which  rents  had  been  withheld  after  that  period)  bat  regsvding: 
which  the  lakhirajdar  falsely  asserted  that  he  was  holding  nnder  some 
grants  previoas  to  1790^  if  the  zemindar  chese  ta  sue  under  section  30,. 
withoat  disclosing  his  own  case  and  his  knowledge  regarding  the  origin 

of  the  tenure,  the  defendant  could  not  dispoite  the  adoption  of  the  pnK 
cedure  of  this  section,  or  the  form  of  the  action,  as  it  was  one  consistent 

with,  and  adapted  to,  his  defence.  Such  cases  of  lakhiraj  created  after 
1793,  might,  at  first,  withoat  Any  opposition,  have  gone  nnder  section  30* 
of  Regulstion  II  of  1819  to  the  Collector  from  the  Civil  Coorts  for 
report,  and  then  similar  cases  may  have  been  instituted  in  the  Collec« 
treate,  and  then  by  degrees  cases  for  resumption  may  have  been 
allowed  to  bo  instituted  first  in  the  Civil  Courts,  then  treated  as  under 
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section  30»  ftnd  tfaon  at  onod  primarily  (ABtitiited  in   the  Collectorate,        1865 
even -when  the  plahitiff  may  hate  dratinctly  disotoeed  in  theplaiot  that  "^s^JJ^T^ 
rents   have  been  withheld  from  &  period   aabseqnent  to   1790.    It  is,      ObosM 
liowever,  clear  that  many  decisions  of  the  Ci^i  Com^a  sometimes  con-       MouLvt 
firmed  and  increased  the  then  existing   misconsttHctitAx  of  the  pntport  dt  A^^ov^Varir* 
this  section  X^O)  of  .RegnlBtion  II  of  1819. 

It  appears  that,  by  OoDstroction  Ne.  527^  dated  doth  October  1829, 
the  llite  Sadder  Coait  mled  that  "  in  tonformity  with  section  30 
**  Reflation  11  of  1819,  softs  of  every  description  in  whioh  "kkhiraj 
**'  lands  are  in  dispute,  are  properly  cognizable  liy  the  Collectois  and  not 
••  those  only  in  which  Government  is  a  party  fl)."  The  wording  Iras 
^general  enough  to  inclade  'eten  cases  (or  lakhtraj  lands  in  which  the 
tinestion  of  validity  or  invalidity  of  the  tenure  Was  not  in  any  way  dis- 
puted. That  this  was  the  extent  to  which  >he  wording,  as  likely  to  be 
\inderstoodi  IS  apparent  from  the  next  ConstiUctlon,  Na  981,  passed  on 
this  sabjetit,  on  the  16th  of  September  1835,  by  Which  the  late  Sadder 

m 

(*ourt  ruled  "  that  in  all  cases  in  which  the  right  of  ownership  is  alone 
*<'  tlie  point  at  issue  (as,  for  instance,  When  hfeirs  of    a  holder  of   rent-free 

"^  lands  sue  their  co-parceners  for  their  respeotive  shares),  the  case  apper. 
**  tains  solely  to  the  Civil  Courts  ;  on  the  other  hand,  if  the  nature  of  the 

**  tenure,  as  Well  as  the  proprietary  right  is  disputed,— i^.,  if  a  zemind%r 
**  claims  possession  of  any  land  a<9  attached  to  his  estate,  and  the  defendant 
***  pleads  that  he  holds  possession  thereof  as  rent-free,  or  vies  vena^  the 
"*  case  must,  In  the  judgment  of  tbe  Civil  Oonrt,  be  referred  to  thB  CoU 
^'  lector  for  report  (2)."  Now  the  'wording  of  this  ConstructioQ,  as  Well  as 
t)f  the  former,  distinctly  shows  that  both  'of  these  included  even  cases 
lor  possession.    It  is,  however,  a  matter  of  doubt  whether  the    posses- 

rioD  mentioned  in  the  litter  Construction  wa^  poS'iesBfon  nndrr  Rection 
10  of  Regulation  XIX  of  1793.  If  it  be  allowed  that  teases  for  posses- 
sion of  lands  created  lakhiraj  sinoe  1st  December  1790  were— but 
wrongly  by  both  the  Constructions,  or  at  least  by  the  1st  one— required 
to  be  referred  to  the  Collector,  it  might  be  equally  urged  that,  if  oapea 
for  assessment  of  rentt-free  grants  after  Ist  December  1790  were  under 
these   mKugs  adjudicated  upon    under  soction  30»  the  jurisdiction  was 

wwngly  assmned.  That  this  mistake  regarding  cases  for  possession 
was  not  redressed  until  later  years,  will  appear  from  the  following  deci- 
eions  of  the    late   Sudder  Courts— Th^  first  one,  Jn  ihe  nuUtet  of  the 

<1)  Constractioa  of  the  Regulations  and        (2)  CoBstractiou'of  the  lUgaUtioni 
A«is,  from  1798  to  1847, 106«  aad  Acts,  from  1796  to  1847>  395. 


140  FULL  UBNCH  RULraGS. 

1M5        ^iition  of  PtLfhtitUt  Bey  (1),  is  dated  2Ut  Jarmary   1851,    page   S5, 

^Apparently,  thia  oas^  was  for    poMsessioii  of  lands  held  root^fxee  fince 

^Ghos^      1790,  and  was  ultiuately  dsecided  on  the  i5tb   July  1862,  by  a   i^ench 
V'  oi  five  Judged,  bbe  majority  of  whom  held  that  tbe  procedure  of  Begu« 

ABDCLPiTKAH.  ^^^^  ^^  ^^  ^^^^  applied  lo  the  case— Pardottde  Dey  v.  IfirjfMhw^ 
Mytee  (2).  Another— Hur^Mmot^  6ein  ▼.  KalikUlMre  E(ky  ChoW' 
dree  (3)  is  dated  the  above  date.  A  third— .Ba5oo  Eooldeepnwrain 
Singh  v.  MokwfU  QetardJuiree  Daee  ^4),  dated  26th  August  1852.  And 
h^iiy ^Jiughoohur  DyaL  Y.  QhiAudee  DtUt  Fatuk  (5),  the  case  decided 
oA  the  28th  Apri4,185d,  and  originally  remanded  on  tbe  20th  Mny  1847 
see  Lh  the  matter  qf  Umbika  DuU  Fatuk  (6).  It  is  admitted  ihat 
it  cani^ot  be  infeired  from  these  decisions  that  oases  for  the  assessment 
o£  rent-free  teuurea  subsequent  to  Ist  December  1790  are  unconnected 
with  section  30  of  Regulation  II  of  1819.  It  is  equally  dear  that 
Dei  I  her,  Judges,  nor  the  paa*tiep,  laised  any  question  on  tbe  p<  int ; 
and  it  was  assumed  by  several  of  the  Judges  trying  these  cases  that 
ca-^es  for  assessment  of  all  lukliiraj  lauds  were  iutended  to  be  guided  by 
this  section. 

The  Court  had,  however,  by  a  previous  Construction,  No.  1067,  dated 
30th  December  1836,  decided  that  *'  a  suio  brought  by  a  zemindar  for  the 
.  **  rents  of  lands  in  which  the  defendant  claims! the  right  of  property  in 
^  **  virtue  of  a  rent-free  grant,  is  not  ref erHl))^  to  the  Collector  under  the 
"provisions  of  section  30  of  Regulation  II  of  1819,  but  must  be 
**  oonsidered  in  the  lii?ht  of  a  boundary  dispute,  and  disp'^sed  of  in  the 
••  ordinary  mode  by  the  Civil  Court  (7)."  There  are  several  decisions 
to  be  found  in  the  printed  reports  of  the  late  Sudder  Court  from  1850 
to  185-1,  ill  which  several  J  ndges  have  decided  in  conformity  ',with  this 
ConNtruction ;  but  from  many  |of  the  decifiions  it  U  also  understood 
that,  according  to  the  Judges,  the  lakhirajdar  might  still  go  under 
section  30  for  contesting  the  liability  cf  his  laids  to  pay  sny  assrssment. 
Thia  shows  that  the  law  on  the  subject  was  at  least  uniformly,  if  not 
correctly,  construed  by  the  several  presiding  Judges. 

The*  usual  mode,  bowever,  of  the  landlord  setting  at  issue  the  question 
of  the  invaiidty  of  lakhiraj  tenures  subsequent  t<^  1790  was  to  serve 
a  notice  upon  the  tenattt ;  and  on  the  landlord  suing  for  the  rents  so 
demanded  to  be  assessed,  the  deiendant  pleaded  a  lakhiraj  title  previous 

(1 )  Petition  678  of  1860 .  S.  D.  A.,  1861,      (5)  S.  D.  A.,  1853,  p. 400. 

p.  35.  (6)  Petition4l2-4l3:a.D.A,1847,p.l63. 

(2)  S.  D.  A.,  iS5i,  p.  666.  (7)  Gonstroction  of  the  Regulations 

(3)  /Hd,  p.  690.  and  Adts  from  1798  to  1847,  p.  44S. 

(4)  Jbid,  p.  868. 
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to  1790 ;  the   landlord  denied  this  fact,  and  the  Ciiil  Conrt  tried  the         isdS 
BQi^  withootany  reference  to  the  Collector.    The  Conrts  did  not  oon-  — — — — 

SoNATAK 

found  theae  cases  with  cases  for  rennrnption   of  lakhiraj   laads  assigned       Gnoes 
to  xemiadars   under  section    6  of    Regulation  XIX  of  1793,  for  which  v- 

section  30  of  Begolation  II  of  1819  was  passed,  and  decided  upon  the  abdol^ajub. 
plea  of  lakhiraj  ;  and  if  it  was  not  made  good,  fixed  the  proper  rents. 
For  grants  declared  to  be  null,  there  was  no  legal  necessity  to  sue  to 
have  tbem  pronounced  null.  The  rents  which  could  not  be  fixed  under 
8eetion30of  Begulation  II  of  1819,  even  in  cases  of  grants  previous 
to  1790,  were  asked  to  be  fixed ;  and  il  the  defendant  pleaded  a  title  to 
fzemption,  his  defence  was  heard  and  tried  ;  and  if  the  lands  were  foand 
to  be  held  under  grants  of  a  date  preTious  to  1790,  the  claim  of  the  plaintiff 
mw  tton-suited,  and  he  was  referred  to  proceed  under  section  30  of  Be- 
gttiation  II  of  1819.  The  notioe  senred  was  under  sectkm  9  and  10 
o!  Regulation  Y  of  1812,  which  related  to  cases  of  enhancement.  In 
this  caite«  sometimes  the  landlord  distinctly  admitted  that  he  or  his  pre- 
decessor had  not  isCeived  rente  before  or  for  M>me  time»  or  pleaded  1^ 
way  of  fiction  of  law  that  the  defendant. 'paid  inadequate  rents.  Where 
it  so  happened  that  the  defendant  admitted  himself  to  be  a  tenant  ol 
some  lands,  and  pleaded  a  lakhiraj  title  for  the  resti  the  assertion  of  the 
landlord  was  not  altogether  false.  JSven  in  these  cases,  from  the  fact 
of  the  claim  being  one  yirtually  to  try  the  validity  of  the  lakhiraj  title 
set  up  by  the  defendant,  it  is  not  improbable  that  the  Courts  never  took 
iny  notice  of  the  false  plea  of  indequate  rents  being  paid  before,  and 
St  once  threw  the  onus  npon  the  lakhirajdar  to  prove  his  title  to 
exemption.  There  are,  however,  several  decisions  showing  that,  in 
these  cases,  the  onu$  of  proving  was  rightly  thrown  upon  the  plaintiff 
(see  29th  March  1863,  page  365.) 

Somettmee,  however,  in  soch  cases,  when  it  was  fonnd  that,  regarding 
the  land  ^sked  to  be  assessed,  the  defendants  pleaded  that  they  were 
wholly^  or  partly  lakhiraj,  alleged  to  be  prior  to  1st  Deoember  1790, 
the  Courts  refused  to  adjudicate  upon  the  right  to  as809,  though  the 
allegation  of  the  plaintiff  was  that  they  were  rent-free  creations  subse. 
qnent  to  1st  December  1790.  This,  I  fear,  was  a  mistake  of  law,  as 
the  allegation  of  the  plaintiff,  and  not  the  defence,  is  to  settle  the  juris- 
diction of  a  Coart. 

In  cases  where  the  plaintiff  asserted  that  the  rent-free  lands  were 
lands  afficted  by  section  10  of  Regulation  XIX  of  1793,  he  was  as 
much  entiiled  to  an  adjudication  upon  his  right,  as  when  he  is  opposed 
by  the  defendant  on   the  plea  that   he   holds  under  a  lease  fixing  the 

22 
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1861        rents   in  perpetnity,   and  the  plaintiff   deoies  the  Talidity,  and  also  the 

g^j^^^jj      genninenoss  of  the  plea  set  np.    In  cases    however,  wheM  the  fatkhiraj 

Quoaa       title  plesded  by  the  defendant  for  the  lands  in  his  pestession,  whiohwthe 

MouLTi       landlord  wants   to  assess,  are  lands  the  rents  of  which  have  been  with- 

AvouiJPAJua.  held  sinco  Ist  December  1790,   or.  in  other  words,   are  the   mal  lands 

'settled  with  the  plaintifEs,  the  Oonrts  coald   not   bnt  refuse   to  try  the 

questiou  of  the  validity   of  the  tenure  pleaded    in  the  assessment  case , 

merely  because  a  particular  form  and  procedure,  quite  distinct  from 
those  adopted  for  assessment  cases  of  "resumption."  With  regard  to 
lands  claimed  to  be  aases«ed,  on  the  grounds  of  rights  given  by  section  10 
of  Regulation  XIX  of  1793,  there  could  not  be  any  Such  plea. 

I  canuot  difltinrtly  state  what  was  the  allegation  of  the  plaintiff  in 
the  case— F^{  v.  KhowaJ  Shaikh  MundU  {H  decided  by  the  Chief 
Jnstica  and  myself  on  the  14th  Jane  186S.  If  the  assertion 
of  the  plaintiff  regarding  the  lakhiraj  pleaded  by  the  dafendant, 
was,  that  it  was  a  creation  of  a  date  subseqoent  to  1st  Decsmber  1?90» 
tiie  order  ^f  the  ease  waa  opposed  to  my  present  ^ew  of  the  matter. 
Tha^  the.  Chief  Justice  is  not  of  opinion  that  no  anit  could  be  brought 
at  once  to  assess  lands  governed  by  section  10  of  Regulation  XIX  of 
1798,  will  appear  clearly  from  the  subjoined  extract  from  another  deoi- 
sion  passed  by  him  in  the  conjunction  with  foar  other  Judges,  on  the 
l^t  June  1895— OwTrnJin  Kazi  v.  Surikcer  Mooherjee  {%). 

"  In  this  case  the  Court  had  no  power  to  try  the  validity  of  the 
lakhiraj  tenure.  To  entitle  the  plaintiff  to  recover  enhanced  rent 
for  that  portion  of  the  land,  he  ought  to  have  shown  that  it  was  his 
xnal  land,  and  that  the  defendant  had  paid  rent  for  it ;  but  no  evidence  of 
the  kind  appears  to  have  been  given." 

In  some  cases,  the  form  adopted  for  possession  of  what  was  really 
intended  to  be  understood  as  invalid  lakhiraj.  created  after  1790,  was 
simply  to  claim  possession  on  the  assertion  that  the  landlord  bad  been 
dispossessed  by  the  defendant,  who  in  defence  pleaded  that  he  hai  all 
along  held  the  lands  in  dispute  as  lakhiraj — Anundmoyee  Deibea  v.  8re9 
mutty  Dasiee  (3).  Such  cases  were  not  referred  to  the  Collector  under 
section  30  of  Regolatron  II  of  1819. 

In  all  these  cases  for  assessment,  as  well  as  for  possession,  under 

section  10,  no  limitation  was  applied.    On  the  10th  September  1855,  the 

late  S udder    Court,  in   the    case  of   Chtngadhur  Banerjee   v.    Satao^oree 

Sircar  (4),  decided  that,  to  resume,  a  landlord  must  sae  within  twelve 

(1)  Marshall's  Rep.,  554.  (3)  S.  D.  A.,  1857,  p.  1602. 

(2)  (xiUt,  p.  15.  (4)  Ibid,  1855,  p.  501. 


FULL  BENCH  BULINOS,  i<« 

yeara  of  his  Actiairing  the  right  to  do  «o.    Grants  iabs^usnt  to  ItSO,        M^- 
by    the    ddoision   in  the  case   of    Degumher   Mitter    v.     Itamsoonder     Sokatan 
MiUer  (1),  dated  24th  July  18  56,  and  many  others   of  subsequent  date,        vr»08*' 
were  expressly    excluded   from    the    operation  of  this  ruling  regardiog       Moulvi 
limitatian.  AbduU'abaiu 

As  there  was  before  no  such  competition  for  lands  as  there  is  now-^ 
a-days,  in  all  cases  of  ioTalid  lakhiraj  falling  under  section  10,  Rcgula- 
tion  XIX  of  1793,  the  xemindara  found  it  more  convenient  to  sue  for 
ftssessment  than  for  dispossession. 

When  the  precedent  mentioned  above  applied  limitation  to  suits  for 
reeninptiun  ol  lakhiraj  grants  before  17dO,  in  carder  1m  avoid  limitatioo, 

it  became  a  rule  to  soe  under  the  allegation  that  the  lakbiraj  asked  to 
be  assessed  was  subsequent  to  1790,  and  formed  a  portion  of  th^ 
mal  lands.  This  was  meant  to  describe  rent-paying  lands  as  distin- 
guished from  those  which  had  not  been  included  in  the  settlement,  on 
account  of  their|beiDg  held  exempt  from  revenue  ;  and  so  of  rent,  under 
either  valid  or  invalid  grants  existing  on  the  let  December  1790^  The 
landlords  adhered  to  section  30,  because  they  knew  that,  in  oases  under 
it,  the  onut  is  thrown  entirely  upou  the  defendants  ;  and  thus,  after 
1855,  section  30  was  stuck  to  for  more  than  one  parpose  in  all  cases  of 
assessment  of  lakhiraj  lands. 

A  case  reported  in  Volume  IV  of  the  Select  Reports,  iu  page  155,  insti- 
tuted shortly  after  the  passing  of  Begulation  II  of  1819^  and  decried 
on  the  6th  February  1827,  migUt  lead  to  the  inference  that  the  Sudder 
Judges  deciding  the  case  intended  to  rule  that  cases  for  possession  Of 
lands,  converted  into  lakhiraj  subsequently  to  1790,  irere  not  at  all 
anywise  to  come  under  the  laws*  passed  for  iresnmpt ion  suits. 

By  section  14  of  JRegulatipn  I  of  ^1814*  the  valoatioa  for  property 
exempt  from  the  public  revenue  due  to  Government,  as  distinguished 
from  mat  lands,  was  required  to  be  eighteen  times  of  the  yearly  rents  ; 
and  when  section  30  of  Begalatiou  II  of  1819  provided  that  the  valua- 
tion stamp  fees  of  .the  cases  under  that  section  were  to  be  as  those  of 
case^  instituted  in  Civil  Courts,  the  parties  suing  uader  section  30 
adopted  this  mode  of  valnatioa.  In  Schedule  B  of  Regulation  X  of 
1829,  under  the  note  to  article  No.  8^  the  same  provision  is  described  in 
these  words  :  "  In  suits  for  lakhiraj  lauds  not  pacing  revenue  to  Qof- 
emment,  the  value  shall  be  assumed  at  eighteen  timea  the  amoQUt  of 
annual  rent  by  computation." 

(l)8.D.A.,  18&5,  p.  617: 
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1865  The  lakhirajdar  suing  for  potiessioo  ooold  not  but  adopt  this  (Bes  29th 

gjj^^y^j^      Deoember  1853,  page  982) ;  bat  the  landlord  suin^  to  Msess  the  lands 

Ghosb        held  rent-free,  having  no  other  valuation  to  adopt,  could  not  bat  adopt 

MoDLTi      ^^  ^  eighteen  times  the  yearly  rents  of  the  property. 

AboulFaras.     When,  however,   landlords  sued  for  assessment  by  scrvtDg  a  notice, 

^ithoat  firsfc  bringing  any  oase  to  prove  the  liability  to  ai^sessment,  they, 

•8  ruled  by  Oonstruction  1272,    dated   3l8t  January  1840,  paid  stamp 

fees   on   the  valuation   of   ooly  one  year**  assessed  ront.    In  ca«es  of 

enhancement,  landlords  had  to  pay  the  stamp  fee i  on  the  valuation  of 

one  year's  enhanced  rent^ 

The  eighteen  times  the  annual  produce  was  the  representation  of  the 
value  at  those  times,  and  is  in  fact  rather  below  the  market  price  of  tho»e 
rent»free  lands. 

It  is  argued  that  when,  by  Act  XIY  of  1859,  which  came  into  opera- 
tion in  the  beginning  of  1862,  the  right  to  sue  for  assessment  of  lakhiraj 
tenures  before  1790  was  declared  barred  even  to  auction-purchasers,  if 
section  30  of  Begulation  II  of  1619  was  not  applicable  to  the  assessment 
of  lakhiraj  tenures  subsequent  to  1790,  how  was  it  provided  in  sec- 
tion 10,  Act  Vir  of  the  Bengal  Legislative  Council,  for  the  year  1862, 
passed  in  modification  of  that  section  in  May  1862,  that  all  cases  in 
future  under  the  said  section  (30)  were  to  be  instituted  in  Civil  Courts 
like  other  ordinary  suits  P  It  is,  however,  apparent  that  the  laws  passed 
of  late  are  open  to  the  remarks  against  the  taws  of  1793,  made  by  the 
learned  Counsel,  Hr.  Montriou,  while  advooatinic  the  cause  of  the  land- 
holders in  the  famous  oa^e  of  Oungckdhur  Banerjee  v.  Sataowree 
Bvrear  (1).  He  said  that  they  were  written  as  if,  at  the  time  of  writing, 
the  attention  was  only  confined  to  that  law  without  any  reference  to  its 
effect  upon  other  laws,  or  of  others  upon  the  said  laW; 

Owing  to  the  right  of  suit,  with  regard  to  the  exeroine  of  the  powers 
of  resumption  or  assessment  to  those  who  were  not  auotion-purohasers 
within  twelve  years  of  1B62.  having  been  confined  at  the  best  to  the 
end  of  1861,  in  the  latter  portion  of  th»  year  a  vast  quantity  of  suits 
were  instituted  throughout  several  of  the  Bengal  District^,  chiefly  in 
Hoohgly  and  Burdwan.  These  casei  Wbre  all  instituted  under  section  30 
of  Regulation  II  of  1819,  either  in  the  Collectomte,  or,  after  being 
instituted  in  the  Civil  Courts,  had  been,  or  were  tu  be,  made  over  to  the 
Collectors.  The  Revenue  Courts  throughout  Bengal  ha  i  already  been 
made  exclusive   Courts   for  all   cases  mentioned  in  sections  23  and  24, 

0)  S.  D.  A.,  1855,  p.  501  ;  Bee  p.  510. 
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Acl  X  of  I859;*nd  provinoiiA  were  a^eo  lOttde   by  tHe  aamo  Aet  Coy  re-        IW 
f  erencft*tO  the  GoUeotor  of  many  other  eomplaiutf  upon  different  questionn     Sosatah 
arising  between  landlords  and    tenants.    The  Collectors  had  thus    their      ^tio«> 

files  already  overwhelmed  with  these   cases.    The   fact  of  the  last  few      Ifouuri 
months  of  1863  being  too  late  for  cases  of  arrears  of  rent  due  more  than  AbuulTak^s, 

three  years  before  the  paRsins;  of  the  Art,  it  was  apparent  that  towards 

the  end  of  the  year  many  more  cases  were  likely  to  be  instituted  in  these 
Courts  which  could  not  be  instituted  aoywhere  else. 

Besides,  in  some  districts  the  indigo  disputes  bad  brooght  in  the 
Baveaue  Ceurts  an  enormous  quantiqr  of  snits  Ipr  ,eB%Ristaent  and  en- 
hancement and  "  the  right  of  oooupaiu^*'  had  given  'ise  lo  many  soits. 
In  order  to  decide  these  cases*  in  several  distrieM  m^ny  extoa  hands 
hadbctn engaged.  The  jresunption SMee  already  iiie^uted.cQahl  iioi be 
diepotfed  oC  to  aey'diMtrisfi  for  seveial  FWtfi  i(  they  had  to  pase  tbroogli 
'ihe  Golleeteiate  so  budened  with  diflecent  eorte  uf  cases. 

To  relieve  the  Kevenue  Courts  from  these  arrears,  and  lo  have  these 
cases  under  section  30  speedily  decided,  was  the  real  object  of  passing  this 
law  of  1882,  by  which  the  peuding  cases  were  to  be  tiansfened  to  the 

Civil  Courts,  as  was  done  by  section  2  of  the  Act.  Besides,  it  was 
ooiuidered  that  lakhirajdars  dispossessed  by  landholders  before  Act  X 
of  1869  was  pasned,  or  even  afterwards,  might  have  occasion  to  sue  for 
recovery  of  possession ;  end  for  ^thpse  persons  the  original  remedy 
provided  for  by  section  30,  Begulatioi^  II  of  1819,  was  atill  considered 
as  the  law  under  which  they  might  be  allowed  to  sme.  The  latter  por- 
tion of  clause  14  of  section  1  of  Act  XIV  of  1859  being  applicable 
only  to  estates  permanently  assessed  in  Bengal,  there  might  still  be 
Unds  held  kbas,  but  not  at  all  settled^  ia  which  there  may  be  lands 
held  rent-free  under  grants  alleged  to  be  before  let  December  179  0» 
and. to  the  revenue  of  which  lands  Govemioent  still  haye  a  right,  The 
law  of  1859  was  also  merely  a  rule  of  limitation ;  it  ooold  not  prevent 
cues  being  .brought  by  parties.  Under  this  stat|9  of  things,  probably 
the  Legislative  Council  of  Bengal  thought  it  proper  to  word  section  1 
of  Act*YI[  of  1862,  as  it  is  now  worded»  meaning  that  the  provisiens 
of  that  section  will  be,  in  the  case  of  private  claims  by  landloids, 
applicable,  with  referenoe  to  the  laws  enacted  before  by  the  Legislature, 
only  to  ^ases  to  which  it  will  actually  applyrr-t.  «.,  to  suits  by  those  who 
may  still  have  a  right  to  sue  for  assessment  ol  rent-^ree  grants  before 
1790.  Section  1  of  Act  YII  of  1862  of  the  Bengjal  Cooocil  ia  not,  there- 
fore, any  conclusive  proof  of  the  law   makers  having   understood  that 


AbdclFaiub. 
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1M*        d^lion  S6dr  BegHfiitidii  If  <f  1819  triMi  tetaaiy  a(>pHeaS^  to  svit^for 
g^^^^^^      assMsmdnt  of  rent-firee  hoMing*  tnbsequdiit  lo  Ist  Dammber  ITiO, 

GuosK 

V.  Even  if,  misled  by  loose  practice  qf  the  Coarts,   the  framers  of  that 

.H°p*il\.  Act  of  1862  bad  thought  so,  that  would  not  extend  the  operation  of 
the  law  of  1819.  It  is  therefore,  clear  that,  either  in,  csse^  for  possession, 
or  in  cases  for  assessment  of  rent-free  grants  subsequent  to  1790,  before 
section  28  Act  X  of   1859,  passed,  the  ordinary    Oivil  Courts  were  thd 

tribanals  where  the  suits  could  have  been  instituted. 

•  •  • 

It appearatbit,  w'hen  fleeUoti  28  was  originalljr  proposed,  it  simptj 
was  iatiMided  to  b#  «ppli«aMe  td  Maes  of  poasmtion  and  not  of  asMss* 
mem  ;and  the  aon-liaiitatMn  oiiiMifs^oC  seoticm  10  ef  Regulation  XIX  of 
naS  WM  laft  wnallffrtad  Yihtm  h  was  found  that  pnviaicii  of 
tittitatloii  had  been*  tntrodwaied  in  Aol  XIY  of  le5»  (passed  onfy  fire 
days  after  Act  X,  and  ooasiderod  Bimultanooosly  with  the  latter)  oa  this 
subject  of  aasessment  inferentially  for  lakbiraj  landa  subsequent  to 
1790^  aclass  of  ca^es  which  the  Legislature  found  were  often  in8titnted» 
though  not  provided  for  in  ex^presa  words  by  any  law  passed  before 
the  case  of  assessment  were  included  in  section  28  ;  and  the  same  rule  of 
limitation  that  was  made  applicable  to  assessment  suits  under  clause  14  of 
section  1  of  Act  XIV  of  1859,  and  which  had  been  provided  for  all  cases 
of  poasesKion  under  clause  12  of  the  same  section,  was  made  applicable  t(y 
those  of  possession  and  assessment-  mem ioned  in  the  said  section  28.  If 
clauseli  of  section  1,' A  (>t  Xiy  c/t  1859,  had  been  held  to  be  intended  to 

be  the  general  code  of  limitation  for  all  cases  in  all  Courts,  there  might 
be  Bomd  grounds  to  arga6  that,  by  section  28,  exclusive  jturisdiction  was 
inten<led  to  be  given  to  the  Coilectoi^  in  cases  mentioned  in  that  section: 
It  has  already  been  held  that  Act  XIY  does  not  ovdf-ride  the  lithitations 
m^xtioned  in  Act  X  of  1889.  It  is  also  olear  that  the  original  framers  of 
Act  X  may  httv^  faitended  t»  givt^  that  meaning  te  aection  28  ;  but  the 
rule  pidissed  in  other  lanrs  may  be  tlie  reason  for  the  ondssion  of  thos^ 
words  lb  ihls  section*  whioh  ire  flad  are  given  in  section  23i  and  24,  to 
the  effect  that  the  eases  provided  for  in  these  sections  were  not  to  be 
heard  in  any  other  Courts.  The  intention  at  the  time  of  framing  of 
any  section  of  a  law,  whether  changed  or  not  changed  by  those  who 
tiltimatily  pass  the  law,  will  not  by  Itself  be  a  good  ground  for  a  Court 
of  Justice  tft  construe  the  mea&ifig  ef  the  law  in  confontiity  with  thra 
inteotieii,  whettth^  wording'  of  the  few  as  passed,  compared  with  othera 
passed  before  or  at  the  same  time,  distinctly  leads  to  a  eonatruction 
opposed  to  that  intention.    If  the  new  refoedy  provided  by  the  new 
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law  is  not  afc  all  iooonmaieiife  with  tftie  old  ttmedj ;  and  wbdn  the  old         IMS 
Ti»medf ,  as  now  modified,  is   found    lo    agvee  oXaotly  wikh   the  new       ^^^^^^ 
remedy  now  nndor  eonsidcrattoQ,   (iierei4  no  reasonable  ground  to  infer       Gmosk 
that  the  jurisdiotion  of  the  Oollector  is  eotirely  exclusive.    Tbe  power      Moulti 
to  assess  i^   not   anywise  inoonsistent  with  ihe    power   to  onst ;  the  AaoujiFAMAB. 
latter  ioolndei  the   former;   and  the   imposition  of  a  rnle  of  limitation 
in  the  Gollectorat^  even  though  no  siichrale  wss  made  for  suits  to  be 
brought  in  Civil  (;onrts,  would  not  h«ve  made  the   new   remedy  any 
way  inconsistent  with   the   old    m«»de  of  redress.    In  this  view  of  the 
esA^  I  think  that  a  rase  forasssessmentor  pnHsesRion  of  lakhiraj  lands 
subsequent   to    1st  December    1790  can    be    bi-onght  either  bef«»rethe 
OoUeotoi',  under  seotion  28  of  Act  X  of   Wb/9^  or  in  theOivilOonit^, 
wider  the  ordionry   powers   poeseesed'  by  Ikfve  Comrtsi  irrrespite  ive   ef 
«ectioQ  80»  Begulatioa  XI  of  1819. 

All  the  arguments  used  by  Mr.  Justice  Raikes  aijid  Mr.  Justice  Trevor 
in  Jnuudmoye^  Ddbee  Choiodrain  v.  Murriah  Chmider  Chotodhnj  (1), 
derided  on  the  7th  I^oyember  1861,  to  prove  that  suits  «under  section  28 
were  only  petitions  in  matters  appealable  to  the  Revenue  rpmiuissionfirs 
und  n'rt  to  the  Judge,  apply  to  the  point  now  undgr  discussion,  and  ahow 
thnt  the  jorisdiotion  of  the  Collector,  under  section  28,  is  not  exclusive. 
Trh*)  fact  that  this  decision  on  tbe  point  it  ruled  has  since  been  set  asido 
hy  another  Full  Bench  Decision  of  five  Judges,  passe  I  on  the  18th  March 
IQQZ-^Biswamhhar  Misser  v.  Ganput  Misser  (2)  does  not  at  all  affect 
ibo  argument.  The  subsequent  ruling  simply  decided  that,  as  the  matter 
l/roagbt  before  the  Collector  nnder  (leoticA  28  is  required  to  be  tried  and 
dealt  with  as  a  suit,  the  appeal  should  be  to  the  JudAei  Vr  heither  after 
«ttch  decision,  another  case  on  the  same  grounds  which  formed  (be  snbjeot- 
tnatter  of  dispute  before  the  Collector,  can,  by  the  party  dissatisfied, 
be  ^gain  brought^  or  cannot  be  brought  at  all,  before  the  Civil  Court,  is 
quite*  d^erent  question.  The  word  '*  shall"  in  section  28  only  points  to 
Uie  seceseity  of  suing,  which  landlords  were  not  required  to  do  before, 
fvevious  to  the  ousting  of  persons  holding;  rent-free  grantii  subsequent 
to  1st  December  1790,  and  cannot,  in  any  way,  enablo  us  to  get  rid  of  a 
separate  proviMion  for  limitutiun  of  such  cases,  expressly  provided  for 
cases  of  assessment  in  claaso  14  of  section  1  of  Act  XIV  of  1859.  The 
argument  of  there  being  a  limitation  fixed  in  section  28,  particularly 
two  years'  time  being  given  for  cases  in  which  this  limitation  h6d  already 
expired,  is  of  no  consequence,  as  it  ie  dear  that  there  might  be  some 
limitatioa  for  these  cases  even  when  the  Court  of  the  GoUector  is  the 

^   <1)  S.  D.  A.,  1861,pJL63.  (aft  A*<flp»  5.    . 
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1M5         exdasive  Cwurt.    Only  witbin  some  fixed  lime  a  suit  for  ourrent  years 

80NATAK      oanld  be  broogtit  ia  the  CoUsctorate*  and  the  jnriadictioii  of  the  Civil 

Qh<i»b        CoartB,  or  the  limitaticMi  applicable  to  these  eases  in  Ci?i!  Courts,  was 

MotTLvi  ^^  ^^  ^'^^  affected  by  this  additioDal  new  remody  of  a  summary  onse. 
AbdulFabab.  There  beins:'temptation  to  go  to  the  Colloctor,  as  oiiiy  a  quarter  of  the  ntatnp 
dnty  iras  required,  nobody  chose  t'l  v^o  to  tho  Oivit  Ooiii-d.  but  t.h »  law 
did  net  prohibit  Iandhoif!ers  from  going  to  the  Civil  Coarts  for  tbeir 
oorrent  arrears.  Hence,  there  b^ng  a  dread  of  onue  in  these  cases 
of  resumption  of  tent-free  grants  after  1790,  thong^h  no  stamp 
fees  are  required  ander  -seetieti  28,  the  semindars  do  not  like 
to  ga  to  the  CoUectomte  as  long  as  they  have  a  hope  that  they  may 
f^till  NHS  in  the  Ciiril  Courts  nnder  seetioi  30  of  Be^nhition  II  of  1819, 
which  tknws  the  otias  upon  the  defendant.  If  I  hey  knew  that  the 
Civil  Courts  have  jurisdiction,  bnt  not  under  section  30  of  Regnla- 
tion  II  of   1819,  tbe  semindars    will  necessarily  prefer  to  come  under 

section  28  c^  Act  X  of  1859 

As  to  the  snggef«tion  m^ide  that  the  original  section  10  of  Regnl-i- 
iion  XIX  of  1793,  at  well  as  the  present  section  28  of  Act  X  of  1859, 
now  noder  Conn ideration,  refer  to  grants,  and  not  at  nil  to  cases  of  lands 
for  which  rents  mny  have  been  only  withheld  subseqaent  to  1790 
without  the  ryots  having  any  grant,  it  is  dear  that,  in  all  cases  ordi- 
narily instituted  for  a^sensment  of  renf-^ree  lands  alleged  to  be  created 
after  1700,  no  person  has  fooud  it  convenient  to  plead  any  invalid 
grant  snbf«qnent  to  that  year,  ezcepn  any  grant  given  by  the  complainant 
himself  or  his  ^redro«»fi8or ;  while  generally  these  cases  have  been 
defend«*d  by  the  lakhirajdars  under  an  allegation  of  rent-free  grants 
previous  to  1790. 

Tiie  holding  of  a  rent-f res  grant  previous  to  1790,  or  even  after,  is  an 
adverse  title  wioh  the  landlord  is  obliged  to  set  aside  befiire  he  can 
succeed  in  sssessing  or  obtaining  possession  of  the  lauds.    When  the 

landlord  sues  in  the  Civil  Courts  for  possession  or  assessment,  the 
defonfUnt  pleads  t^  rent-f  1  ee  graut  and  puts  in  a  copy  of  a  taidai  relat- 
iug  to  the  village  ia  qnestioo.  In  such  ^  case  the  plaintiff  must 
prove  that  the  lands  of  which  he  asks  possession  or  assessment  are  parts 
of  his  estate  which  he  held,  or  from  which  he  received  rents  wibhin 
twelve  years  preceding  the  suit,  wiihout  the  defendant  being  put 
to  the  pniof  of  his  alleged  grant.  Accordingly  in  cases  of  lands  held 
rent-free  without  atiy  grant  from  a  period  subsequent  to  1790,  the 
claim  of  tbe  plaintiff  will  be  liable  to  limitation  under  the  ordinary 
law,  without  any  rsference   to  the  provision  of  tbe  Act  of   1859.    As 
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most  of  the  cases  to  which  tbe  preeeot  discasBion  applies  are  cases        1865 
without  any  grant    Bubseqnent  to  1790,  and  the  right  of   the   landlord 
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to  sue  for    tbe  assessment  of   these   lands   in  Civil   Courts  is  not  at  all       Guosa 
denied,  and  all  these  cases   have    now*  if  institated  in  tbe  CoUectorate,       ^  ^' 
been  iransf  erred   to   the    Civil   Courts,  it  is  immaterial,  with  regard  to  AwvLVAiuBa 
the  cases,    whether  there   is    any  grant   at  all  of    a  date  subsequent  to 
1790.    The  fact    of  a   grant   or   no   graot,ifooosideredmaterial,  will  be 
BO  cwly  in  oases  instituted   under    seotioa   28    ot  Act  X  of   1859,    la 
thia  view  of  the  matter,  even  if   the  jurisdiction  of  the  Collector  Is  ex. 
cliiaive  in  all  cases  mentioned  in  tbe  said  section  28,  it  must  be  to  only 
in  cases  where  there  is   any  question  of  a^grant  of   a  date  subsequent  tb 
1790;  the    Collectors   cannot  have  any  jurisdiction  in  cases   where  no 
Buch   question  does  arise.    1  have  only   seen  one   case  of  a  grant  sub- 
sequent  to   1790  affirmed    by  a   Governer-Greneral.    It  is  reported  in 
page  240,  Vol.  II,  S.  D.  A.  reports. 

The  wording  of  clause  14  of  section  1  of  Act  XIV  of  1859  does  not 
confine  tbe  cases  mentioned  in  that  section  to  grants,  but  provides  for 
assessment  of  rent-free  lands>  of  course  subsequent  to  1790.  *  I  may 
therefore,  have  no  hesitation  in  agreeing  with  my  ooljleagfies,  who  hold 
that  the  remedy  in  section  28  of  Act  X  pf  1859  is  confined  to  cases  of 
grants  subsequent  to  1790.  But  I  am  not  prepared  to  hold  that 
that  jarifldiction  is  exclusive  or  that  the  CoUectorate  is  tbe  only  Court 
where  all  actions  for  possession  or  assessment  of  lands,  the  rents  of 
vrhich  are  alleged  by  landlords  to  have  been  withheld  since  1st  Decem- 
ber 1790,  under  any  rent-free  grant,  or  without  any  such  grant  at  all 
can  now  be  instituted. 

The  case  now  before  us  is,  in  my  opuiion,  cognueable   in  the  ordinary 
Civil  Courts  without  any   reference  to    section   30   of    Regulatipn  II  of         • 
1819,  under     the   general     powers   which    the     Civil   Courts   possess 
irrespeetiveofthat  section,  which  ^oes  not  apply  to  casea  mentioned  in 
section  98  of  Act  X  of  1859.  ' 

I  would,  therefore,  allow  the  case  to  proceed. 

Fhiax,  J. — ^This  case,  which  has  been  argued  before  as  at  great 
length  and  with  elaborate  qare,  relates  solely  to  pure  matter  of  proce- 
dure. The  suit  is  brought  substantially  to  obtai^  a  declaration  that  the 
plaintifE  is  entitled  to  the  reut  of  certain  lands,  which  he  allegee  that  the 
defendant  holds  within  his  zemindary  on  an  invalid  rent-free  title.  It 
was,  in  the  first  instance,  preferred  before  the  Principal  Si^dder    Am^^* 

28 
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-  -    1861^    '•  «nd  UQW  Qomea,iio  this  Coori  by   special  appeal   oa  several  groands ;  bat 

SoNATAK  '    **  ^®  agreed  by  both  sides  that  the  only  question  to  be  detormiDed  by  ns 

Ghosb      ^i  whether  or  not  the  Civil  Courts,  as  distinguisbed   from  tbe  Collectors' 

MouLTt '    ^^^^^^'  ^^^^  jurisdiction  to   receive  and  deal   with   the  suit ;  and  this 
ABDCLFiBiJuqufiBtion  turns  upon  the  construction  to  be  given,    first,  to  a  section  of 
Ik  Bei;ulation  made  in  1819 ;  ■econdly,  to  a  section  of  an  enactment  made 
Ji^  1859.    Uofortuoately,  our  forensic  proce4ure  is  based  so  little  upon 
aoy  general  a  priori  considerations,  that  it  is  nearly  impossible  to  infer 
.the  motives  aotaating  the  Legislature  from   the  forms  which  it  is  found 
ulticqfitely  to  prescribe.    Still,  in  the  absence  of  any  specific    declarations 
,on  the  point,   1  conceive  that  the  Legislature  must  be  always   presumed 
.to  have  intended  to    facilitate    the  recourse  of   suitors  to  tbe    legal  tri- 
bunals rather  than   the  contrary.    This  presmnption  affords  us  but  little 
assistance  here,  but,  such  as  it  is,  it  is  the  only  guide  we  have  extrane- 
ous to  actual  words  of  the  enactments  where  these  leave  us  in  any  doubt 
•or  obsmirity. 

The  two  enactments  to  be  construed  are  the  30th  section  of  Begu- 
lation  n  of  1819,  and  the  38th  section  of  Act  X  of  1859.  But  before 
^oonsidering  them,  ft  is  necessary  to  call  to  mind  the  state  of  things 
relative  to  proprietary  rights  in  the  soil  or  its  produce,  which  was 
brought  about  by  the  permanent  settlement  of    1793.    This   settlement 

was  founded  on  the  principle  that,  ^by  the  anceint  law  of  tbe 
*'  country,  the  Buling  Power  is  entitled  to  a  certain  proportion  of  the 
"  produo  e  of  every  biga  of  land  (demandable  in  money  or  kind 
"  according  to  local  custom),  unless  it  transfers  its  rights  thereto 
''for  a  term  or  in  pepetuity,  orlimts  the  public  demand  upon  the  whole 
<'  of  the  lands  belonging  to  an  individual,  leaving  him  to  appropriate  to  his 
'*  own  use  the  difference  between  the  value  of  such  portion  of  the  pro- 
**  duce  and  the  sum  payable  xx>  the  public,  whilst  he  continues  to  discharge 
**  the  latter.**  Practically,  the  Buling  Power  nearly  always  transferred 
its  rights,  or  limited  its  demand  in  the  way  thus  mentioned  and  the  lands 
from  which  the  dues  would  have  accrued,  had  they  been  laid  in  kind, 
were  termed  in  English  the  estates  of  the  transferrees  or  other  owners 
respectively.  Clearly,  the  properietors  ef  so-called  estates  had  no  power 
to  grant  away  any  portion  of  their  land  free  of  liablity  to  pay  the 
public  dues,  and  so  to  diminish  the  amount  receivable  by  Cbvemment 
from  themselves  or  their  successors  ;  still  snch  pretended  grants  had  been 
and  continued  to  be  made,  add  <3ovemment  itself  sometimes  made  valid 
'  grants  of  the  Hke  kind.  Bo  that,  when  the  permanent  settlement  oon. 
£rmed  &e  propnetorsSin  their  estates  upon  condition  of  their  paying,  by 
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way  of  reveau6|  a  certain  fixed  jamma,  or  rent,  in  perpotoity,.  this  jamma        1965 
was  assessed  on  each  estate,  exclasiFely  and  independeotly  [gf  those  par-     Sonatan      " 
tions   of  it  as  were  at  the  time  of  the   assesiment  olaimed  to  be  held .     Ghob4  , 

mm 

lakbiraj,  or  free  of  revenue,  by  virtue  ol  any  such  grants.  Moulvj 

By  Regalatton  XIX  of  1793,   section  3,    mada  after  the   permanent^AfiDt^i-^AKAR^ 

settlement,  "all  grants, for  holding   land  exempt  from  the  payment  qf* 
revenne  which  may  have  been  made  since  12(h  Aagnst  1766,  and  ptre-^ 
vioofl  to  the  Ist  December  1790,  by  any  oi^er  anthority  tbaa  that  of 
*'  Gh>vemment,  and  which  may  not  have  been  confirmed   by  Governmentr 
"  or  by  any  officer  empowered  to  confirm  them,  are* declared  invalid,"  and 
the  revenue  withheld  under  pretence  of   any  '  iilvaflid '  grant   made  pre- ' 
viona  to  the   Ist  December  1790  is  |allotted  between  the  pt'of^rietor 
of    the  estate   and   the    Qovemment  in  the   following    manner.  -  Sec- 
Uon  6  says  that,  if  the  land   which   is  the   subject   of  any  one  sach 
grant  does   not   exceed   100   bigas,    the    revenue   assessable   theseoA' 
shall   belong    to    the    proprietor    of    the    estate   in  whidi  such  land 
jB  situated,  who  shall  not,  in  donsequenoe,  be  liable  to  pay  any  additional 
revenue  in  respect  of  his    estate.    And   by   section  7,  if  the  land   in 
one  such  grant  exceed  100  bigns,*  the  revenue  assessable  thereon  shall 
belong  to  the   Government.    Before    the   proprietor  of   the  estate  can- 
claim  the  revenue  given  him  by  seetion  6,  he  must  establish  the  in  validity 
of  the  grant  before  the  ordinary  civil  tribunals  (section  2);  thereupon 
he  becomes    entitled  to  recover  such  an   amount  in  perpetuity  as  the-' 
Oolleotor  on  due  investigation  may  fix  (section  9).    Under  no  civcum. 
stances  does  he  obtain  a  right  to  obtain  possession  of  the  soil  (section^). 
The  subject-matter  of  grants   made  after  1st   December   1790  was. 
dealt  with   by  the   Legislatare   somewhat  difEereutly.    It  is  as  well  ta 
observe  that  the  permanent  settlement  was  not  definitely   established' 
until  after  this  date ;  and  the  assessment  of  the  fixed  jnmma.  on  parti. 
enlar  estates  might  be,  and  wae  in  plenty  of  iastaiices,  delayed  to  a  con» 
aiderably  later  period.    Hence,  so  far  as  oonoems  such  of  these  grants 
subsequent  to  the  1st  December  1790,  as  were  made  before  the  assessmaits 
ol  the  jumma  on  the  estates  within  the  {geographical  llimits  of  whieh  they 
purport  to  take  effect,  these  operate  to  deprive  the  .Government  o£ 
revenue,  while  those  of  them  which  were  made    after   that  .  assessments 
only  go  to  diminish  the  proprietor's  (2emihdar,  talookdar,   and  ao  on,,  as 
the  case  might  be,)  sources  of  inoome  from  his  estates.    I  shall  have 
occasion  to  refer  to  thia  distdaction  further  on ;  but  it  is,  at  the  outset,  im-. 
portent  to  remark  that  this  distlnobion  was  at  any  rate  disregarded  by  the 
Legislature  in  1793,  for  both   classes  alike  are  admittedly  within    the 
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1S66        scope  o!  section  10  o!  Begalatioa  XIX  o!  that  year.    The  words  of  that 

SoHATAH      section  arc—**  All  grants  for  holding  land  exempt  from  the  payment  of 

Gnosa       •^  revenne,  whether  exceeding    or   nnder    100   bigas,   that   have    been 

Mm 

llouLTi  *'  made  since  the  Ist  December  1790,  or  that  may  be  hereafter  made  by 
ABDOLfAXUK.  M  luiy  othoT  anthority  than  that  of  the  Governor-Qeneral  in  Council  are 
}*  declared  null  and  iroid;"  and  it  is  not  nnimportairt  to  remark  that  the 
words  here  need  to  describe  the  charaoter  of  the  graott  are  identical 
with  those  naed  for  the  like  pnrpoae  in  section  3.  Having  declared  the 
grants  to  be  null  and  void,  under  the  prescribed  circumstances,  fche 
same  section  aothorieeB  and  requires  the  proprietor  of  the  estate  "  to 
**  colleoft  the  rents  from  sueh  lands"  (those  to  which  the  Toid  grants  applied) 
«'  at  the  rates  of  the  pergtinna,  and  to  dispossess  the  grantee  of  tbe 
proprietary  right  io  the  land,  and  to  re-anneX  it  to  tho  estate  or  talook 
in  which  it  may  be  aituated,  without  .^making  previous  application  to  a 

Oonrt  of  judioBture,  or  sendiag  previous  or  subsequent  notice  of  the  dis- 
possession, or  aonexation  to  any  officer  of  Qovernment/'  And  it  further 
provided,  that  the  proprietor  should  not  be  liable  to  any  increase  of 
assessment  on  account  of  any  such  i^rauts  as  he  shonld  resoms  or  annul. 
The  effect  of  this  section  seems  to  be,  fint,  to  give  tbe  proprietor  the 
largest  possible  right,  ae  against  the  terre-tenant,  to  the  possession  of  all 
lands  within  the  ambit  of  bis  estate  which  may  be  claimed  to  be  held 
free  of  payment,  either  to  him  or  to  Government,  by  virtue  of  all  alleged 
graoti  purporting  to  be  made  since  1st  December  .1790,  by  his  prede- 
cessor in  the  estate,  or  ai^  other  allAged  competeot  aothority  ;  and  with 
this  right  to  poAseBsion»  {also  the  right  to  claim  rent  from  those  lands 
in  the  same  way  as  if  they  had  been  let  at  the  pergonna  rates,  in 
ordioaiy  course,  with  the  rest  of  his  esiate  ;  all  this  without  obliging  him 
to  make,  on  his  part^  an  additional  payment  to  Government,  whether 
or  not  the  land  in  question  original^  formed  part  of  i>he  assets  ou  which 
his  fixed  jumma  was  aasessed.  Thus  far,  then,  his  situation  relative 
to  these  two  seta  of  lands  rei^eotivaly  appears  to  me  to  be  as  follows, 
namely:  with  regard,  to  land  which  forms  the  subject  of  a  grant  for 
holding  the  eame  exempt  from  revenne,  dated  previously  to  the  Ist  De- 
eember  1790,  provided  the  amount  does  notr  exoeed  100  bigas,  he  is 
eotitled  to  obtain  from  the  terra-tenant  an  annual  payment  of  a  given 
fixed  stun  assessed  originally  by  the  Collector ;  and  with  regard  to  the 
land  which  forms  the  subject  of  a  gract,  for  h^^ding  the^same  exempt 
from  tbe  ^ymeat  of  revenue,  dited  since  the  1st  December  1790,  he  ia 
entitled  to  obtaine  not  a  fixed  sum,  but  the  annual  payment  of  such  sum 
as  accords  with  the  rates  of  rent  in  tbe  pergunna.    He  has>  moreover. 


•4 
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the  fmtber  right  to  eriot  the  daiomat   uoder   the  invalid   grant  e?en         ^^^ 

samm'arily  by  fbroe,  withoat  having  reoourse  to  a  Oooii  of  law.  Sonatan 

GaosB 

Whatever  be  the  intriosie  peeaHaritiea  of  these  two  respeotiTe  sets  of      Koviyi 
rights,  they  both  alike   (the  one    by  the  expraea  proriaion  of,  and  the  AbddlFauak. 
other  by  neoeaaary  implioatioo  from,   the   Statate)  oonld  be  Tindioated 
before  the  ordinary  Oivil  Goarta,  and  thia  admittedly  remained  the  cave 
itntll  1819.    In  that  year  iraa  paesed   R^^tion   II,   the  30th  aection 
of  whioh  aoaeta  that  "all  anita  preferred  .in  a  Oonrt  of  judicature  by 

propriefcora»  fanners,  or  talookdars,  to  the  fieveane  of  any  land  held  free 

ofasaessmetft^aa  wellas  all  anita  aoprefervBd  by  indwidnala  claiming 
*'  to  hold  laoda  exempt  f^om  revenuei  ehad  immediately  On  their  insitu- 
"  tion  be  referred  to  the  Oo  llector  for  inveatigatinn,''  dn.  The  appellants 
urge  that  this  section  relates  sole  ly  to  stlita  by   pit^prietora  in  leapeot 

of  land,  which  is  claimed  to  be  held  exempt  from  payment  mndfer  grants 
made  before  the  Ist  December  1790,  and  that  i%  leaves  nntonehed  those 
where  the  exemption  ia  claimed  nnder  a  grant  of  later  date.  They  then 
go  on  to.  argue  that  the  latter  Cases  are  dealt  with  by  seotion  28  of  Act 
X  of  1859,  whioh,  after  repeali  ng  section  10  of  Begtdation  XIX  of 
1793,  enacts  that  "  any  proprietor  of  farmer  irho  may  desixe  to  assess 
"  any  snoh  land,  or  to  dispossess  any  stich  grahtee*^  (namely,  snch  land 
and  such  grants  as  farmed  the  snbjtet  of  the  repealed  eeetion)  "  shall 
"  make  application  to  the  Oollector,  and  stich  appHcattiOn  shall  be  dealt 
'*  with  as  %  snit  nnder  the  provisions  of  this  Act.*'  Aooording  to  the 
appeRants,  therefore,  while  the  one  set  of  stflta  may  be  instituted  in  the 
diril  Courts,  subject  to  being  immediately  Irahsferred  to  the  roIleet'Or, 
the  Other  can  be  inititnted  only  before  the  Oeilectoi'  himself.  They 
then  eoRtend  that,  by  the  words  of  the  plaint  before  us,  the  plaintiiE 
actually  says  that  he  brings  the  stitt  onder  seotion  80  df  Regulation  11 
of  1819;  and  further,  also^  makes  admieiiom  whioh  diow  that  the  pre' 
tended  rent-free  tenures  is  baded  on  a  grant  uMde  ainoe  the  1st  December 
1790,tmd  consequently  as  he  brought  the  Suit  in.  the  first  inatanbe  before 
the  GiTil  Oourt,  it  ought  to  have  been  dismiaaed  iO»  w»nt  el  juriadiotion. 
With  tlie  view  I  take  of  the  two  sections  iinder4k>n8«demtion,  I  do  not 
coooeive  it  neoeasary  to  deoide  whether  er  not  the  plaintiff  in  his  plaint 
made  «ny  admission  of  the  kmd  alleged.  For.the  mere  statement  that 
the  auib  is  brought  by  virtue  of  a  partioular.  eoaotmeot  does  act  affect 
the  substantive  charaoter  of  the  cause  of  action;  and  then,  taking  the 

sections  in  their  chronological  order,   in  my  judgment,  the   wordi  of 
section  80  of  Bogulation   II  of   1819  are  sufficiently   large  to  embrace 

Buits  of  both  'classes ;  and  I  see  no  sufficient  indication  that  the  Legisla- 
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1865         lure  intended  their  moaning  to  be  restricted  to   the  interpretation  pnt 

SoHATAN  ^P^^  ^**®™  ^y  *^®  appellants.  It  is  said  that  '*  soits  preferred  to  the 
GHosif  revenue  of  anj  land  held  free  of  assn ssmeDt  *'  can  only  apply  where 
MoDLTi  ^^^  claimant  atanda  at  it  were  in  the  sheca  of  Govenimet,--oainoly, 
AbdolFasab;  where  he.clainiiia  pespeet  of  land  wl\toh  has  not  been  included  in  bis 
revenue  aaseeament^  and  in  respect  o£  which,  conaeqiientlyt  nothing  19 
paid  to  G^overmnent*  Bab  even  this  reasoning,'  whigh  certainly  *give0  a. 
wrench  lo  the  sentence 'by  referring  "  free  ol  aasessmentf  to  the  pro- 
prietor's relations  with  Government,  while  the  claim  of  reveone  is 
preferred  against  the  t6rre-tenant,  does  not  necessarily  conftne  the  opera- 
tion of  the  section  to  caiea  where  the  exemption  is  based  on  the  allega- 
tion of  a  grant  before  the  1st  of  December  17d0.;  for,,  as  J  have  already 
explained,  all  lakhiraj  .giants  made  after  tliat  period  and  before  the 
decennial  settlement  of  the  .particular  estate  which  they  affect,  would 
deprive  the  Government  of  revenue;  and  section  10  of  Regulation  XIX 
of  1793,  would  as  effeetually  make  the  proprietor  assignee  of  this 
revenue,  as  secti^  G  ci  the  fome  Regu^atioa  makes  him  assignee  of  that 
whichiathesubjedtof  earlier  grants.  I  cannot  assume  that  the  proba- 
bility of  such  intervening  grants  having  been  made  was  absent  from  the 
mind  of  the  Legislature  when  framing  this  section  ;  and,  consequently,. 
as  no  express  words  of  exdasion  were  used,  I  must  take  them  to  be 
within  the  purview  of  the  words  quoted  ;  and  if  this  be  correct,  the 
appellantfs  eontention  with  regard  to  this  section  fails,  because  it  re* 
quires  for  its  success  that  the  dividing  line  for  all  cases  should  faU  on 
the  Isb  December  1790.  fiowever,  I  go  a  ^tep  farther.  I  think  the 
phrase  V  revenue  of  any  land  free  of  assessment"  is  in  its  meaning  co- 
extensive with  the  ward  **  revenue"  as  it  oecucs  in  the  next  adjoining 
and  correlative  seat6noe<tf.jbhe  same  section,  namely-«-,individuali  datm- 
i^gtohold  lands  exempt  from  revenue/'  and  I  cuinot  doubt  but  that 
these  latter  again  tenhnuto  these  persons  who  set  up  **  grants  for  holding 
]and  exempt  from  the  payment  of  revenue/'  within  the  rf^t»^nmg  of  sec- 
tion 10  of  Begalation  (XIX  of  1793,  which  concemsd  grants  made 
since  Ist  Deeember- 1790 'on^.  It*  would  seem  anomalcns  that  one  uid 
the  same  itfSue  afaeuld'  be  submitted  to  a  different  proceed  of  investiga- 
tion, according  as  it  arose  from  the  proprietor  instibutiag  prooeedinga 
for  the  assertion  ofhiS  claim  against  a  ^at-iiedn^' lakhirajdar  or  from 
^he  litter  taking  the  initiative  uposi  himself,  without  waiting  for  hia 
opponent's  attack ;  and  I  see  no  sufBcient  reason*  for  inferring  that  the 
Legislature  intended  to  establish  such  a  state  of  things.  In  my  opink)n» 
therefore,  the  words  ''suits  preferred  to  the  revenue  of  any  lauds  held 
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frm  of  If  SMsment "  include  as  well  suits  to  Msess  Mid  reoorsr  (in  1869 
porsuiioe  of  seoUon  10  of  B^ulafeioo  XIX  of  1793)  the  **  rents'*  Bohat&k 
withheld  under  pretenoe  of  a  great  for  hoiding  land  exempt  from  pay-  Ountm 
ment  of  roTeooeb  as  suite  to  reoover  (under  aeotioQ  6  at  the  same  Houlti 
Begolation)  "revenne**  withhold  imder  prete-seoof  a  jsnmt  described  AbdulFabas. 
in  the  same  words.  And  to  hold  olherwiaa  would  lead  to  this  coiuie- 
qaeaoe— 4iamely,  (hst  the  jarisdiotion  o£  the  Ooort  to  entertain  the 
proprietor's  suit  for  compelling  payment  of  dues  withheld  fhHn  Wni 
would  depend  upon  the  nature  oE  an  nndidclosed  defence.  Had  this 
been  desired  by  the  LegisUture,  aarely  it  would  not  have  loft  so  import- 
ant a  point  without  definite  expvoesion.  Bat  it  is'  insisted  very  etrongly 
that  the  purview  of  the  whole  Statute  shows  that  it  was  directed  Solely 
to  claims  foonded  on  grants  made  before  1st  December  1790.  With 
this  I '  cannot  concur.  The  conclusion  which  I  draw  from  the  pnryiew 
is  that  the  Statute  is  confined  to  claims  of  alleged  grants  of  exemption 
o'  whatever  date-  I  quite  yield  to  the  reasoning  of  those  who  urge 
that  the  process  and  particular  mode  of  in veitigation  which  this  Regu- 
lation prescribes  to  the  Collectoc's  Gburi  is  extremely  ill  adapted  to 
solving  satisfactorily  qaestions  which  'may  arise  between  a  landlord 
and  bis  tenants,  or  between  bim  and  his  neighbours  ;  but  I  do  not  think 
that  the  effect  of  section  30  is  to  subject  questions  of  suoh  kind  to  the 
Collector's  jurisdiction.  Taking  the  preamble  in  oonneetion  with  the 
Begnilation  itself,  it  seems  fairly  clear  that  the  object  o!  the  Legislature 
was  to  provide  machinery  for  the  special  purpose  of  determioiag  the 
validity  of  claims  to  be  free  of  assessment*  whether  relied  upon  by  a 
proprietor  against  Government,  or  by  a  terre-tennant  against  the  pro- 
prietor, and  for  that  purpoi^e  only.  In  the  two  oases  the  claim  was 
essentiually  iudentical  in  ebar actor,  and  necessitated  the  same  kind  of 
proof.  When  GJoveroment  took  the  initiative^  no  issue  but  this  oould 
arise,  and  the  first  tweuty-nine  sections  develope  a  special  mode  of  try- 
ing it,  having  relation  mainly  to  the  oironmstanoe  that  the  (JoUeotor 
himself  wonld  be  the  Attorney-Geoeral*  so  to  speak,  of  the  Grovernment 
The  Regulation  still  left  all  other  eases  open  to  the  ordinary  tribunals ; 
all  oises  where  the  party  in  tiating  the  content  was  a  private  per- 
son, such  as  where  the  proprietor  of  the  estate  brought  a  suit  against 
the  lakhirajdar,  or  the  hkhirajdar  instituted  his  claim  either  agiinst 
the  proprietor  or  (jovernment,  as  the  case  mi^ht  be,  -^bere,  I  may 
remark,  the  claim  in  question  mi^ht  be  mixed  up  with  divers  other 
matters  of  proprietory  right.  Then  oomes  section  30;  and  this,  as  I 
read  it  ,direoted  that,  if  ia  any,    suit  of  this  kind  brought  in  the  ordinaxy 
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^^^         Coaitf,  tn  itiQ^  m  to  the  viilulitf   ol  the  claim  to  exemption  atom 

SoNATAM      whether  alone  or  amongst  others,  that  issne  should  be  referrsd  for 

^^^'^       inveetigatiOQ  to  the  Ck>Ueotor,  whose  deeiskm  with   rsgard  to  it  shonU 

M^ULVi       form  an  element  in  the  final  determinatioD  of  the   QiTilOoaii,  whSie 

AsoDLFAMAa.  oilier  propHetaryissnes  ffemaioed  io  theliands  of  the  Ginl  Gonrt  aUme ; 

onlj  in  the  caw  where  Government  was  defendant  (and  tboraCove  the 

issne    as  to  ▼ulldity  of  urants  of  exemption  oonld  be  the  only  iiane),  the 

CoHeotor^s  deoision  d^rmined  the  salt.  And  it  shonld  be  observed*  that* 

as.  in  the  former  cases,  (he  Civil  Oonrt,  with  its  own  course  of  appeal 

oonld  overrale  the  CSoUector,  so  in  the  latter  a  particular  mode  of  appeal 
from  the  Collector  to  the  Civil  Courts  was  specially  given.  Now,  I  see 
nothing  iu  this  arrangement  to  oblige  us,  in  the  absence  of  expresf 
words,  to  say  that  this  le^lation  obviously  contemplated  questions  as 
to  the  validity  of  grants  of  exemption  made  previously  to  the  Ist  of 
December  1790,  and  the^e  alone  ;  or  that  it  ought  to  be  confined  to 
these,  because  its  wider  operation  woul4  be  subversive  of  justice. 

Under  the  ciPGumstaoces  which  attend  the  prosecution  of  the  appeal 
now  before  this  Court,  I  have  thought  it  incumbent  on  me  to  give  the 
foregoing   some   what  lengthy  explanation  of  the  way  in  which  I   read 
section  (30   of    Begulation  II  oi    1819 ;   but    the   view  which  I  take 
of   section  28   of    Ac(  ^  of  1859   will,  of  itself,  determine  in  jadgment 
in   this   case.    Section   10  of  Begnlation   XIX  of  1793  had,  on  the 
happening  el  a  certain  event*  given  the  proprietor  of  the  estate  a  sum- 
mary personal  power  to  assess  and  evict.    The  practice  seemed  to  have 
betru  that  the   proprietor  evicted  at  his  peril,  leaving  the  tenant  to  bring 
his  action  for  the  diarnpWon  pf  the    lakhiraj  UuiWte^Sheikh  Mahomed 
Mohak  V.  Bhgikh  OoQUwr   HoBtein  (!)•    This  state  of  things  left  an 
opening  for  much  oppression  •  and  saction  S8  of  Act  X  of  18ft9   oorreota 
this  by  taking  away  the  sammary  power  of  eviction  aud  substituting  for 
i«  a  proceeding  of  ejectment  before  the  Collector,  in  which  the  bnrden  of 
proving  that  the  event  in  question  had  happened   is    imposed  on   the 
pix)prietor  ;  for,  untU  he  i^ows  that   he    sues  in  respect  of  **  such"  land 
or  against  "  such"  grantee  as   are  Tespectively   the  subjects  of  grants 
for  holding  land  exompt  from  the  payment  of  revenue  made  subsequent 
to  the  Ist  December  1790/'^  he  has  made  out  no  case  within  this  section. 

It,  in  effect,  says  to  the  proprietor  of  the  estate,  "  If  you  choose  to 
"  base  your  claim  to  assessment,  or  possession  on  the  sUegation  that  the 
'^  defence  to  it  rests  apon  an  invalid  grant  made  since  1st  December  1790, 
*'  prove  that  allegation  to  the  Collector,  and  you  shall  have  your  summary 

0)  1  S.  D,  A.,  1858,  p.  464. 
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**  remedy  withpat  farther  trouble."    Bat  I  find  nothing  in  the  section  to        1865 
take  away  from   him  any   right   of  aaib   to  the   Oivil  Courts  which  he     «  • 
previously  possesRed.    This  interpretation,   in  no  degree,  as  I  conceiTe»       Guobk 
conflicts    with    Biswambluir    Misaer  ▼.   Oanpat    Misser    (1),    and   is,  I       » ^: 
think/  strongly  confirmed  by  the  circumstance  that  tbis  section  is  quite  AbdulFabak. 
one-sided,  and  makes  no  proWsion,  nor  does  any  other  part  of  the  Act, 
£dt  the  establishment  on  the  part  of  the  lakhirajdar  of  his  claims, — an 
omission  which  does  not  occur  in  section  30  of  Begulation  I[  of  1819. 

Therefore^  whe'.her  this  suit  is  within  the  meaning  of  section  30  of 
Begulation  II  of  1819  or  not,  I  think  it  is  well  bronght  in  the  Ciiril 
Court. 

Jacksoh,  J.  (after  briefly  stating  the  facts,   proceeded)  .—It  is  to  be 
remarked,  in  the  first  place,  that  the  suit  has   been  treated  in  both  the 
lower  Courts  before  which  it  was  heard,  as  a   sait  preferred  nnder  sec- 
tion 30,  Begnlation  II  of  1819 ;  and  the  plaintiff  in  his  plaint  distinctly 
states  that  he  brings  his    suit  to  be  tried  under  the   provisions  of  that 
law.    The  plaintiff  has  obtained  a  decree  nnder  that  law.    This  Court 
should  not,  on  special  appeal,  throw  out  the  suit,  because  there  has  been 
^any  careless  wording  in  the  plaint,  the  more  so  as  the  plaiotifTs  right 
to  resume  wUl,  if  now  thrown   out,  be   hereafter  barred  by  the  law  of 
limitation.    The  Courts    below    and  the   parties  hare  fully  understood 
the  nature  of  the   claim,  and   only  at  this   late  stage  of    the  *case  the 
qnestion  of  jurisdiction  has  been  raised,   and   raised  also  on  a  view  of 
the  plaint  which,  it  appears  to  me,  was  not  contemplated  by  the  parties 
in  the  lower  Courts.    It  is  said  that  the  plaintiff  avers  that  the  land  has 
been  taken  possession   of  as  lakhiraj   after    1790.    The    words   in  the 
plaint  are  that  the  defendants  have  taken  possession  of  the  land,  and  the 
rent  derivable   from  it,  surreptitiously   nnder    pretenoe    of   a   lakhiraj 
title  in    the  time  of  the  former  talookdar.    These  words  do  not,  to  my 
mind,  definitely  state  that  the  land  was  tsken  possession  of  after  1790. 
Eren,  however,   if   the    plaint    did  contain    allegations    sofficient  to 
specify    that   it  was    the   intention    of    the    pfaintiff  to   charge    the 
defendant  with  having  fraudulently  obtained  possession  dE  the  land  as 
lakhiraj  after  1790,   it   appears    to   me    that  tde    jurisdiotion    in  the 
suit  would  lie  in  the  Civil  Courts.    The  provisions    of  section  28,   Aot 
X  of  1859,  do  not  toafer    an  exclusive   jnrisdiction   on    the   Bevenue 
Oonrts.    Applications  preferred  nnder  that  section  are  similar  to  applica- 
tions preferred  to  the  same  Courts  under  sections  25  and  26.    They  are 

(1)  AnUf  p.  5. 

24 
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to  the  nature  of  annimBry   appHoations ;    and  orders  pasted  on   ench 

SoKATAi^     applications  are  rerisable  in  the  Civil  Ooarts,  and  satis  may  be  preferred 

^,  direct  to  the  Civil  Courts  without  the   intervension  of  any  application  to 

MculYi,     the  Revenue  Courts  by  parties  seeking  for   the  redress  to  which  those 

sestioDS  relate.    Act  X  of  1859   lays  down,  in  the  dearest  language,  the 

particular  suits,  to  try  which  an  exclusive   jurisdiction  is  vested  in  the 

Revenue  Ci^urts.    I  allude  to  the  concluding   words   of  the  23rd  and 

24th  sections.    The   151st   section   also   lays   down  that  no  judgment 

of  a  Revenue  Court  in  any  suit  under  the  Act  shall  be  open  to  rOTision 

x)T  appeal,  except  as  declared  in  the  Act .    It  also  points  out  what  orders 

passed  under  the  Act  are  not  open  to  revision  or  appeal.    If  the  decisions 

passed  on  applications  preferred  under  sections  25,  26,  and  28  of  the  Act 

are  orders,  those  orders  are  nowhere  declared  final  or  not  open  to  revi* 
sion.    If,  on  the  other  hand,  they  are  judgments  in  suitP>  they  are  clearly 

declared  not  open  to  revision.  This  Court  ha«,  in  former  special  appeals, 
ruled  that  the  decisions  under  sections  25  and  26  are  orders ;  hut  that 
the  dectsions  under  section  28  are  judgments.  The  word  **  orders*'  is 
distinctly  used  in  the  25th  and  26th  sections ;  but  unfortunately'  in  the 
28th  section,  neither  Aie  word  "  orders/'  nor  the  word  "  judgments'*  is 
used.  In  aU  these  sections  *'  application  "  is  the  word  used  to  designs te 
the  farm  of  claim^  and  the  procedure  under  wh«ch  the  "  application  **  is 
to  be  tried  is  that  applicable  to  suits.  These  i^piications  are,  it  appears 
to  me,  in  the  nature  of  summary  applications,  on  which,  if  the  plaintiff 
oanahow  good  cause  for  obtaining  the  assistance  of  the  Revenue  Author- 
'ities,  he  can  obtain  an  order  from  them  to  enforce  his  rights.  I  see  no 
different'  reason  for  making  any  distinclAon  between  the  decisions  of  the 
Beventie  Authorities  passed  rmder  these  three  sections. 

If,  however,-  it  is  a  point  which  is  nob  open  to  further  dispute,  as 
haMng  been  already  decided  by  a.  Full  Bench  of  the  Court,  that  decisions 
nnder  section  28  are  judgments  in  snit^,  and  the  jurivdiction  to  try  such 
enits  is  thereby  vested. exclusively  in  the  Revenue  Courts  nnder  that 
•eetiQB,  flinst  beoonfioed  strictly  to  the  oases  to  which  section  10,  Rego- 
latidB  XIX  of  1793  relates.  Section  28,  Act  X  of  18M,  Only  snbstitntea 
tt  new  f I  rm  of  ptocedare  where  parties  wish  to  disposses  grantees  who 
hold  nnder  grants  sabsequent  to  1790.  Where  a  landholder  could 
have  ousted  b  lakhtrejdar  under  eection  10,  Regulation  XIX  of  1793, 
ot  his  own  accord,  he  is  now  directed  by  section  28,  Act  X  of  1859,  to 
make  application  to  the  Collector,  and    obtain  an  order  from  him    declar 

ing  his  right  to  oast  the  alleged  lakhirajdar  before  he  proceeds  to  oust 
him,    But  the  right  of  action  of  the  landholder  under  the   former    laWi 
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and  tlie  jorisdiciioa   oi  the   Eqvenoe   Courts   niujer   the  p^^ent  Ifwir^       1S6|{ 

are  confiaod  to  cases  where  it  is  clear  and  undoubted  that  the  lakhiraj-^ 

title  set  up  is  one  dated  after  the  ye(«•^179<^  ,  IJE.  th^  lakhiraj[dar  s«t3  up      Gu«^bib 

a  title  anterior  to  1790,  the  revenue  Court  has   no  longer  any  juris4ictio|i  v. 

to  try  bis  title.    It  might  try  his  title  for  the  purposes  of  trying  the  plain-  ab^^^^» 

tiffs  aplieation,   but  no  decision   of    a  Beveaue   Court   iu  such  a  titl& 

would  be  a  final  decision.    A  lakhirajdar,   who   sets  up  a  title  anterior 

to  1790y  is  entitled  to  have  his  claim  to  bold  his  lakhiraj  estate  under 

that  title  declared  valid  or  invalid  only  by  the  Civil  Courts,  or  if  by  tho 

Collector,  then  only  under  the  provisions  of  section  30,  Regulation  II  ol 

1819  with  power  of  appeal  to  the   Civil  Courts. 

If  I  look,  then,  to  the  wording  of  the  plaint,  rayioipressioBSyis  tbati  kk 
the  view  of  it  which  the  |lower  Courts  have  taken,  it  is  correctly  pre^^ 
ferred  in  the  Civil  Coarts.  But  that  impression  is  much  confirmed  if  I 
go  beyond  the  plaint,  and  determine  the  jurisdiction  according'  to  the 
issues  which  have  arisen  in  the  suit,  and  which  have  been  tried  and 
decided  with  the  consent  of  both  parties,  or  at  leastlwitbout  any  objection 
from  the  speoial  'appellant ,  as  is   visible  from  bis  appeal  to  1^  lower 

Court. 


There  has  been  much  argument  in  the  case  aa  to*  whether  si  suit  in 
there  was  a  distinct  allegation  that  the  defendant  held  under  a  lakhiraf 
title  of  a  date  subaecpient  to  1790  could  after  l^e  passiag  of  section  2& 
Act  X   of  1859,  be  preferred  in  the  Civil  Court.    It  is»  on  the  one  hand^ 
said  that  such  a  suit  can  be  preferred  under  section  30  Begulatkm  II  ef 
1819.  and  tried  under  the  provisions  of  that  Regulation.  It  is,  on  the  other 
hand,  said,  that  such  a  suit  ^oes  not  come  within  the  provisions  of  that 
law,  bat  before  the  pasfing  of  section  28,   Act  X  of  1859,  cOuld  only 
have  been  preferred  under  the  general  law  (section  3,  Regulation  III  of' 
1793),  and,  after  the  passing  of  section  28  Act  X  of  1859,  could  only 
be  brought  under  that  law. 

Those  who  hold  the  former 'view  allege  that  the  jurisdiction  to  try 
siioh  smta  still  exist*  in  the  Civil  Courts*  Those  who  hold  the  latter 
view  allbge  -that  the  jurisdktion  no  longer  exists  iu  the  Civil  Courts, 
but  is  exclusive  in  the  Collector'^  Courts.  Itappeaxs  to  me,  then 
inimatenal  wfaetiier  the  jarisdSction  to  try  a  claim  for  the  resumption 
ti  land  alleged  to  be  held  under  a  lakhiraj^  grant  after  1790  whioh 
it  is  admitted  did  exist  in  the  Civil  Courts,  was  one  which  they  obtaioed 
^der  eeotioo  30  Begolatiou  II  o£  1819,  or  under  the  generaUaw 
(section  8,. tl^alation  III  of  1793).  In  either  case,  I  am  of  opinion! 
that  that  jurisdiction  still  remains   with  the  Civil  Courts.    And  in  what- 


160  FULL  BENCH  BULINGS 

1865        Cffer  mode  the    rait  was  brought.   I  would  epply  the  rale  which  is 


SoNATAN      declared  iin  the  preamble  of  Begulation  XIX   of  1793,— -namely,   that 

Obosi       the  Riding  power  b   entitled  to  a  certain  proportion  of  the  produce  of 

^'^*     ^      every  ibiga    of  land,   and  call  |npon  the   lakhirajdar   to  prove  that  he 

AbdviJ'arab.  holds  any  tible  to  hold  land  rent-free  in  contravention  of  this  old  and 

long  established  rale.    Certain    sections    of    Begulation  XIX   of  1793 

distinctly   throw   the   burden  of    proof   on  this  point   on   Takhirajdars 

who   held   under   grants   dated  prior  to   1790,    No   special  rules  wore 

enacted   regarding  the    trial  of  grants  subsequent  to  1700  in  Regnla- 

tion  XIX  of   1793.    But   it   cannot  be  supposed,  looking  to  the  terms 

of   section   10    Begulation  XIX  of  1 793  that  a  less  stringent  mode  o! 

prooedore  was  to  be  adopted  with  ]akbirai]dai*s   holding  under  grants 

of  a  date  subsequent   to    1790,   than  with    lakhirsjdars  holding   under 

grants  prior  to  that  date.    In  both   cases  the  same    presumption  would 

apply,  that  their    titles  were  invalid  until  the   lakhirajdars  could  prove 

them  to  valid. 

It  still  remains  to  consider    what  was  the  effect  of  seotton  30  Regula- 
tion II  of    1819,  with  respect  to  the  procedure  as  regards  suits  for  the 

resumption  of  lends  held  under  grants  subsequent  to  1790.  It  is  saTd 
that  section  30i  Begulation  II  of  1819,  applies  only  to  grants  anterior 
to  1790.  But  there  is  nothing  in  the  wording  of  that  section  a^one  to 
lead  to  that  conclusion.  Apiece  of  land,  which  is  held  rent-free  under 
a  gmnt  dated  1790,  is  virtually  held  free  6t  revenue  and  of  Gk)vemment 
a8se6Bment,a8  well  as  of  the  aemindar's  assessment.  That  piece  of  land  does 
not  contribute  to  the  Government  revenue.  It  rosy  be  that  the  Govern- 
ment has  assessed  it  at  the  decennial  selitlement  ;  but  the  holder  has 
contrived  by  some  means  to  escape  paying  that  share  of  the  revenue  which 
was  assessed  on  it,  and  so  far  the  holder  of  that  land,  in  the  words  of 
Begulation  II  of  1819,  has  defeated  the  just  rights  of  the  Government  as 
well  as  of  the  zemindar.*  In  section  10,  Hegulation  XIX  of  1793,  the 
same  wording  is  used  as  in  the  other  seotions  of  thiit  Begulation,  showing 
that  the  Legislature  considered  that  every  bi^  of  land  which  did  not 
pay  rent,  and  was  rent-free,  was  also  to  be  oonsidered  reyenue^ree,  and 
that  Government  would  not  tolerate  not  only  revenue*free  iDTalid  grants, 
but  also  rent-free  invalid  grants.  In  fact  it  applied  a  far  stricter  rule 
with  the  latter  grant  than  with  the  former.  The  latter  were  specially 
declare  all  invalid,  unless  sanctioned  by  the  governor-General  in  Qova^ 
cil.    The  former  were  admittedly  valid  if. he  held  od  good  title. 

If,  then,  the  wording  of  section  30,  Begulation   II  of  1819  isftuffioient 
to  inolade  the  trial  of  suits  to  resume  '■  land  held  under  lakhiraj   grants 
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mftor  1790,  OB  the  ground  that   enoh  grents  sie  Tirtnally  free  of  Govern-        1865 

ment  aaseatment,  the  next  question  is  whether  it  has  always  been  the      Bonatam 

castom  of  the  Courts  to  admit   soch  snits  for  trial   under  that  law.       ^^^* 

There  appear  to  be  precedents  in  the  old  Reports,  shoiHnic  ^^^^  ^^ch  suits       Moolti 

have  been  preferred  under  that  Regulation,  and  have  been  sent  to  the  AbdulParar. 

Collector  for  report,  and  ultimately   dedded    I   am  not  aware  of  any 

such  suit  in  which  the  defendant  has  admitted  that  he  holds  under  such 

a  title ;  and,  therefore,  although  plaintiff  may  have  preferred  suits  alleging 

that  lakhirajdars  hold  under  such  titles,   the  issues   in  such  cases  have 

always  turned  upon  other  points.    The  lakhirajdar  has  always  set  up  a 

title  anterior  to  1790,  and  the  question  for  trial  has  always  been  the  defend- 

ant's  aHegatimi  of  that  title  prior  ot    1790.^  If  he  shows  he  really  holds 

some  such  title,  then  the  question    is  whether    it  is  a  valid  title.    If  he 

holds  no  title  at  all  prior  ot7190  .  then  it  is  held  that  be  holds  under  no 

title  at  all,  and  he  may  be  eve*   cdsposseased. 

I  cannot  held  thinking'  that,  in  all  this  contention  regarding  grants 
subsequent  to  1790  we  are  contending  with  a  shadow.  There  are  very 
few  cases  on  record  in  which   zemindars   have  preferred  a  suit  alleging 

that  a  lakhirajdar  held  under  such  title,  and  similarly  hardly  a  case  in 

which  a  lakhirajdar  ever  olleged,  in  answer  to  any  resumption  suit,  that 

he  held  under  soch  a  title.    There  are  sum  exceptional  ceses  in  which 

it  is  attempted  to  support  such    grants,  on  the   ground  that,  though  no 

rent,  is  paid  annually^  still  a  certain  consideration  equivalent  to  rent  is 

foaid ;  and  there  have  been  other  attempts  on  other  grounds  to  have  such 

grants  declared  valid.  Bat  such  cases  are  very  few  indeed,  and  may  be 
looked  upon  as  quite  esceptional.    Section   S8,  Act   X   of   1859,  gives 

jurisdiction  in  such  cases  to  the  Collector ;  but  not  an  exclusive  junsdic- 
tion.  Itmaybe  that,  in  parsing  section  30,  Regulation  II  of  1819,  the 
Legislature  never  contemplated  oases  in  which  the  lakhirajdar  would 
destroy  his  Own  title  by  making  any  such  averment  as  that  he  held  under 
a  grant  after  1790.  But  there  is  nothing  in  that  law  to  prevent  the 
Collector  from  reporting  on  such  a  case ;  and  it  appears  to  me  absurd  to 
suppose  that,  on  a  lakhirajdar  making  such  an  averment,  the  Collector 
would  no  longer  have  any  jurisdiction  to  report  upoa  the  case,  or  the 
Civil  Court  to  try  it,  until  a  new  suit  was  brought.  I  would,  therefore* 
record  my  opinion  that  section  30,  Regulation  II  of  1819,  refers  not  only 
to  cases  where  land  is  said  to  be  held  free  of  Qovemmeut  assessment  ou 
grants  anterior  to  1790,  but  also  to  cases  where  land  is  equally  held  free 
of  Government  assessment  ,    in  that  it  does  not  pay  any  Government 
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1865        rereave  or  aisMsmeiit  ift  tb»«lMpe;of  rent>  irfthoagU  it  wm  iQoii|4«d  ia 

■        the  M8e«ameiit  at  the  cJe^naiV  Bettlemeut, 

Ohosk  I  would  oonaeqneQtly^  ^isftllow  the  objection   to  jarMiction  which  is 

.  *•  raised  in  this.  «apf)sl' 

AhdulFabak.  ■■*'■" 


Before  Sir  Barnes  Pettcoek^  KL,  Chief  Justice^  Mr,  JtuHee  Trtvor^  Mr.  JxuUee 
JmcK  Mr^,JuHiee  BayUy,  Mr.  Jueike  Norman,  and  Mr.  Justioe  Campbell^ 

F^y.23^     PABBATI CHABAN    MOOEEBJEE   (Dbpsvdant)  v.  BAJKBISANa 
MOOKEBJEP  (Plaintiff) .• 


4/ rmd^Begulatia»  JIK  qfl79S,  •  lO^Regnia^ 
Hon  II  of  1819. 9,  tiO-Aoi  Xof  1859.  s,  28-Oiiim  Prohcmdi, 

In  a  Bait  brought  in  tbs  Civil  Coort,  before  Aet  XIV  of  1859  eame  into  opera- 
tion, to  enfaro^  arigbt  nnder  section  10,  Bep^ilafciDn  X I X  of  1798. — ihat  is  to 
resame  Unds  alleged  to  be  hela  hj  the  dafendant  under  an  invalid  lakhiraj  grant 
— Heldt  that  the  suit  was  not  baned  by  teotion  28,  Act  X  of  1869.  The  onus  is 
on  the  plaintiff  to  prove  that  the  oase  falla  within  lection  10  Reflation  XIX  of 
1793^^^.9.,  that  the  grant  ^rag  made  subsequent  to  December  1st.  1790. 

This  case  was  indentical  in  its  nature  and  object  with  the  cass  of 
Sonaian  Ghoee  y.  Moulvi  Atdid  Farar  (I)  already  [reported,  and 
which  was  decided  on  the  25th  January  1865. 

The  case  came  up  on  special  appeal  before  Loch  and  Sbatoii-Ka.rb  JJ» 
.  .It  was  a  suit  instituted  on  30th  December  1861,  in  the  Court  of  the 
Moonsiff.  of  Hooghly  for  (the  resumption  of  I  biga  1  kata  14  chittaks 
of  invalid  rent«fi'ee  lands,  in  Villi^e  Mirzapore,  within  Pei:gaana  Baleah 
which  the  plaintiff  stated  .appertained  to  hii  vmI  estate.  The  defend, 
ant  filed,  a  taid<xi  which  the  lower  Appellate  Court  (the  Principal 
SudderAneeoJ  considered  insufficient  to  support  the  plea' of  valid  rent- 
freo  tenuis  ^£rom  17dO«  and  therefore,  disallowing  a  plea  of .  limitation, 
and  reversing  an  order  of.  the  Moonsifl,  it  gave  a  decree  in  favor  of  the 
plaintiff. 

Tee  defendant  appealed  to  the  HighOjort  on  the  following  grounds :— ^ 

■ 

1.  That  as  the  plaintiff  averred  that  the  land  in  question  formed 
a  part  of  his,  revenae..paying  estate,  he  was  bound  to  briAg  his  suit  i|i 
the  Golleqtors  Court  under  section  28  of  J^ct  X  of  1859. 

2»  That.having  brought  his  suit  under  section  30,  Begulation  IE  of 
1819,  he  has  theraby  admitted  the  existence  of  the  tenure  as  lakhiraj 
from  1790,  and  his  suit  is  consequently  barred  by  Imitation. 

•  Speoisl  Ai^peal,  Ko.  4Mon%W  fw>m  a 'deokioii  passed  by  the  Prineipa^ 
Sudder  Ameen  of  Heoghly,  dated  the  16th  December  1863,  reversing  a  decree 
of  £he  Moonsift  of  that  district,  dated  the  15th  April  1863. 

(ly  Ante,  p.  109, 
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8.  TkttI  iks  the  plaiitiff  has  asaerted  tho  land  ia  qoestipii  to  be  maXr' 
t.  6.,  pari  b£  kis  roTonme-paying  e0fcate,--he  is  bound  to  prove  his  ailega< 
turn  before  pmUing  the  defendant  to  proof  of  bis  title. 

4.  The  decision  is  defective  in  that  it  has  gone  into  the  validity  of 
tlie  title,  instead  of  determining  the  first  point  Whether  the  land  has  been 
held  as  lakhiraj  from  1790  or  not. 

The  learned  Judges  of  the  Divipion  Bench  (Loch  and  Sstok- 
Karb,  JJ.)  differing  a  reference  was  made  to  a  Full  Bench. 

The  fbllowing  opinion  of  the  Full  Bench  was' delivered  by 


1805 

Fabbati 
Chaka'n 

MooKEB^XB 

V. 
BAJ!KBUBV^ 
MOOKCBJXB 


Pbacock,  C.  J«— The  plaintiff  in  this  snit»  which  was  commenced  on 
the  Slst  December  1861,  alleges  that  he  is  a  dar-patnidar ;  that  there  is  a 
Hiertain  quantity  of  land,  part  of  his  *'  mal  "  land,  held  by  the  defendant 
under  the  hlne  pretence  that  it  is  lakhiraj ;  and  that  the  lakhiraj  was 
created  in  the  time  of  a  former  talookdar  by  fraud.  The  defendant  pleads 
that  the  suit  is  barred  by  the  Statute  of  Limitation  and  the  first  qnestion 
We  now  have  to  decide  is  whether  or  not  it  is  so  barred  asuming  that 
the  grant  was  subsequnet  to  the  1st  December  1790.  If  the  case  is  one 
falingwichin  section  10,  Begulation  XIX  of  1793,  we  are  of  opinion 
that  the  suit  is  not    barred.    Section   10   enacted  that  *'  all  grants  for 

*'  holding  land  exempt  from  the  payment  of  revenue,  whether  exceeding 
"  or  under  one  hundred  bigas,  that  have  been  niade  since  the  let  De* 
*'cember  1790,  or  that  may  hereafter  be  made  hy  any* other  authority 
^  than  that  of  the  Governer-General  in  Gouttoil,  aredeolared  null  and  void 
**  and  no  length  of  possession  shall  be  hereafter  considered  to  gire  vali* 
'  dity  to  any  suih  grant,  either  with  regard  •  to  *tho  property  ia  the 
**  soil  or  the  rents  of  >if.  And  every  person  trho  now  possesses,  or  may 
succeed  to  the  proprietary  right  in  any  estate  or  dependant  talook,  or 
"  who  now  holds,  or  may  hereafter  hold  any  estate  or  dependant  talook 
^  in  farm  of  Grovemment  or  of  the  '  proprietor,  or  any  other  person, 
**  and  every  officer  of  Government  appointed  to  make  the  Collections  from 
^  any  eetate  or  talook  held  khas,  is  authorised  and  reqnired  to  co*hrct  the 
**  rents  from  snch  lands  at  the  rates  of  the  pergunna,  and  to  dispoesess 
^  the  grantee  <rf  the  properietaty  right  in  the  land,  and  CO  re-annex  it  to 
^  the  ornate  or  talook  in  which  it  may  be  situated  without}  making  pre* 
'*  viooa  apprvcatton  to  a  Oourt  of  judicature/' 

That  is  how  the  law  stood  prior  to  Act  X  of*  fS59 ;   but  by    section  28 

of  Act  X  of  1859,  it  was    enacted  that  "  so  much  of   section  10  of  Begu- 

"  lation  XIX  of  1793  as  authorises  aud  requires  proprietors  and  farmers 
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1865  '<  of  estates  and  dependant  taloooks,  in  cases  in  wliich  ffrants  for  holding 

P4RB1TI  "  ^"^    exempt  from  tHe  payment  of  reirenne  bftTe  been  made  sabseqoent 

GflARAir  «<  to  the  date  specified  in  the  said  section,  of  their  own  aothority  to  col- 

,.  *' Ject  the  rents  oi  snch  Und,  and  to  dispossess  the  granteei  of  the   pro< 

Rajkribhxa  •'.prietaiy  right  in  the  land*   and  tore-annex  it  to  the  estate  or    talook  in 

"  which  it  may  be  situated  is  repealed ;  and  any  proprietor  or  farmer  who 


"  may  desire  to  assess  any  snch  hind,  or  to  dispossess  any  such  grantee, 
*'  shall  make  application  to  the  Collector,  and  snch  application  shall  be 
**  dealt  with  as  a  suit    under  the  provisions  of  this  Act." 

A  case  was  referred  to  a  Full  Bench  to  consider  whether  tbe  effect 
of  section  2i  was  to  deprive  the  party  of  the  ri^ht  which  be  bad 
under  section  10,  B^gtUation  XTX  of  1793,  of  proceeding  in  the 
ordinary  Courts  of  Civil  Justice.  The  Court  held  in  that  case  that 
although  the  party  had  a  right  to  prooeed  under  section  28,  Act  X  of 
1859,  it  did  not  deprive  him  of  the  light  which  he  previously  had  of 
eijforciiig  it  in  the  reguLir  Court  of  Justice,  notwithstanding  the  words 
'*  and  any  proprietor  or  farmer  who  may  desire  to  assess  any  soch  land 
*'  or  to  dispossess  any  such  grantee  shalL  make  application  to  the  Col. 
"  lector,  &c"  This  Court,  without  expressing  any  opinion  as  to  the 
correctness  of  that  decision,  hold  that  they  are  bound  by  it,  and  tbat 
it  was  authoritatively  settled  that  a  party  has  a  right  to  proceed  in  the 
ordinary  Civil  Couvts  to  enforce  his  right  under  section  10,  as  if  sec- 
tion S3  had  never  beeu  passed  (1) 

But  the  question  still  remains  to  be  decided  whether  proceedings 

instituted  belore  the  Slst  December  1861  (tbat  is  to  say,  before  tbe 
last  Law  of  the  LImitatioa  came  into  operation)  in  tbe  ordinary  Courts  of 
Justice,  to  enforce  a  right  under  section  10,  regulation  XIX  of  1793, 
are  barred  by  limitation,  if  the  invalid  lakhiraj  be  proved  to  have  been 
made  since  the  1st  December  1790.  There  was  a  course  of  decision 
in  the  late  Sudder  Court,  that  the  words  "  no  length  of  possession  shall 
**  be  hereafter  considered  to  give  validity  to  any  such    grantj  either  with 

**  regard  to  the  property  in  the  soit,  or  the  rents  of  it,"  excluded  limitar- 

tion,  when  a  imit'  was  brought  to  get  rid  of  a  grant  subsequeat  to  the 
ist  December  1790. 

As  a  Full  Benrh  has  decided  that  an  action  still  lies  in  the  ordinary 
Courts  to  enforce  rights  under  section  19,  it  must  be  oonsidered 
whether  the  law,  as  laid  down  in  those  decisions  had  been  altered  bv  the 
provisions  of  section  S8,  Act  X  of   1859.     The    latter  part  of    seo- 

(1)  Sooatan  Ghose  v.  Hoolvi  Abdal  Farar,  anit,  p.  109. 
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tkm  28  18  referred  to.    It  enacts  that  '*  ev^ry  such  suit  ahall  bo  instituted        iqqi 

"  within  the  period  of  twelve   years    from   the  time  when    the  title  of 

"  the  person  claiming  the  ritjht  to  assess  the  land  or    dispossess  the  gran-      Craelas 
"  tee,  or  of  some  persons  claiming  under  him,  first  accrued.    If  such  period   ^^^ooKEiwEa 
**  has  already  elapsed,  or  will    elapse^wi thin  two  years  from'the  date  of  b,a#kiu«hn4 

the  passing  of  this  Act,  such  suit  may  be    brought  at  any  time  within  MooKKiUK«- 

two  years  from  such  date." 

The  Court  are  of  opinion  that  those  words  apply  only  to  new  suits 
brought  under  section  28  and  that  they  do  not  alter  the  limitation  with 
regard  to  a  suit  instituted  in  the  ordinary  Courts  of  Civil  Justice. 

The  effect  of  section  28,  as  construed  by  the  decision  of  the  Full 
Bench,  merely  takes  away  the  right  of  proprietors  to  act  of  their  own 
authority,  and  compels  them  in  the  place  of  so  acting  to  make  appli- 
cation to  the  Collector.  The  old  right  of  suit  in  the  Civil  Courts  stiU 
remains,  and  there  is  nothing  in  section  28  to  repeal  or  alter  tbut  part  of 
section  10  of  Eegulation  XIX  of  1793  which  declares  that  "  no  length 
**  of  possession  shall  be  hereafter  considered  to  give  validity  to  any  such 
"  grant,  either  with  regard  to  the  property  in  the  soil  or  the  rents  of  it." 

Section  10,  however,  applies  only  to  grants  made  since  the  Ist  Decern, 
ber  1790,  and  it  must,  therefore,  be  decided  on  whom  the  •'  ontts  Pro- 
toidi"  Hob, -—whether  it  is  upon  the  plaintiff  to  prove  that  the  case 
is  one  facing  within  section  10,  or  in  other  words  that  the  grant  vt&s 
made  since  the  let  December  1790,  or  upon  the  defendant  to  show  that 
he  holdn  under  a  valid  grant.  Both  of  the  lower  Court's  held  that  the 
amis  was  upon  the  defendant.  If  the  Court  below  are  right,  then  thq 
defendant  not  having  given  any  evidence  in  the  case,  the  appeal  must 
be  decided  a^^ainst  him.  If,  on  the  other  hand,  the  Court  is  satisfied 
that  the  otms  is  on  the  plaintiff  to  prove  that  the  grant  was  subsequent 
to  the  Ist  December  1  90,  the  case  must  be  remanded,  in  order  that  the 
plaintifE  may  adduce  evidence. 

We  are  of  opinion  that  the  plaintiff  must  prove  that  the  case  is  one 
Ming  within  section  10  of  Regulation  XIX  of  1793,  so  as  to  show 
that  it  is  excluded  from  the  law  of  limitation  by  the  words  to  which 
we  have  referred,  **  and  no  length  of  possession  shall  be  hereafter  con- 
^'  sidered  to  give  validity  to  any  such  grants,  &c. "  fie  must  prove  his 
allegation  that  the  land  held  by  the  defendant,  and  which  he  claims  to 
beUkhirai,i8  part  of  the  mal  land  of  the  pUintiff  ;  if  he  prove  that  fact 
and  show  that  it  was  assessed  to  the  public  revenue  at  the  time  of 
the  Decennial  Settlement,  it  may  be  presumed  that  the  right  under 
Which  the  defendant  claims  to  hold  as  lakhirsj    commenced  subsequent- 

25 
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U65        ly  to  the  Ist  Dacember  1790  unlets   the    defendant   gires   satisftctofy 

Paebitt    '  *^*d6nce  to  the  cotftrar j.    We  think  that  the  lower  Courts  were  wrong 

CuABAN      in  lioMins  {hat  the  onus  was  upon  the  defendant. 
MooKiajBi        . 

^  The  case  most,  therefore,  be  remanded  to  the  first  Oeurt  to  be  re>.tried 

RAJAKRiBHirA  ^jtii  reference  to  the  opinion   above  expressed.    If  the  pbintiff  fail  to 

>  give  the  necessary  proofs,  the  third  issue  as  to  limitation  must  be  found 

for  the  defendanti  and  judgment  must  be  giTea  for  him. 


Before  Mr.  JmHcB  Narmanf  'Qfioiatmg  Ohitf  Justice,  Jfr.  Justice  Trevor^ 

Mr,  Juisiee  Betylayt  Mr,  JusUcs   Morgan^    and  Mr.  Justice  Kemp. 

1865 
\Feby.  27.     <3UR©IAL  MUNDAB  ahd  others  (PLAnmws)  r.   RAJA  TEKNARA- 

'       ■  YAN  -SING  AND  0THBB8  (DeravDANTs).^ 

MahomedcmJAXW^Pre'^mptiof^ondiiionalcr  Unconditional  SaU^Mofigage. 

In  the  cMe  ol  a  mortgage,  the  right  of  pre-esiption  does  not  arise  until  the 
equity  of  redemption  is  finally  foreclosed.    (BsThEY,  Jr,  diasenting). 

The  plaintiff  a  shareholder  in  Mouza  Morho,  sued  to  establish  a  right 
of  pre-emption  in  respect  of  3  annas  4  gandas  of  that  mouza,  mort- 
gaged by  his  co-sharer,  Santokh  Sing,  to  Raj»  Tekoarayan,  one  of  the 
defendants,   by  a  deed  purporting  on  the  face  of  it  to  be  am  absolute  sale* 

The  plaintiff  alleged  that  he  claimed  a  rightof  pre-emptioo,and  that 
ho  went  through  the  forms  to  entitle  him  to  it,  both  when  the  conditional 
sale  was  made,  and  also  subsequently  when  tlie  equity  of  redemption  was 
foreclosed,  and  the  conditional  sale  was  made  absolute.  The  lower  Appel- 
late Court  f  onnd  that  it  was  not  proved  that  any  demand  was  made  at 
the  expiratioB  of  the  year  of  graces  but  the  Court  did  not  decide  whether 
or  not  the  plaintiff  had  put  forward  his  claim,  and  done  all  that  was  requi« 
site  in  support  of  it,  at  the  time  the  conditional  sale  was  originally  made. 
The  plaintiff  in  special  appeal  alleged  that  he  had  made  a  formal  demand, 
and  done  all  requisite  acts  at  the  time  of  the  execution  of  the 
deed  and  that  the  Judge  should  «have  inquired  into  this  and  was  wrong 
in  holding  that  it  would  not  be  sufficient  to  entitle  him  to  a  right  of 
pre-emption,  if  prored; 

The  case  came  before  Batoey  and  Macphsrson,  JJ,  who  differing  in 
opinion,  referred  the  point  to  a  Full  Bench,  with  the  following  remarks:  — 

Macphbrson,  J  .~Tbe  question  to  be  decided  in  this  case  is  whether 
a  right  of  pre-emption  can  arise  on  the  making  of  a  mortgage  by 
unconditional  sale  of  a  bai* bil-wafa. 

^Special  Appeal  No.  l727,of  1864,  against  the  decree  of  the  Additional  Jndge  of 
Zilla  Bhangnlpore,  dated  the  2lat  May  1864,  reversing  a  decree  of  the  Principal 
Sadder  Ameen  of  that  distiact,  dated  the  3l8t  Jaly  1861. 
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In  my  opinion,  the  Ibwer  Coorfe  wa»  right  in  deeming  it  nnneoessar^         1365 
to  enquire  %s  to  What  oeoorred  when   the  mortgage  was    first  created,     q^^^j^^^ 
It  is  laid  down  by  Macnaghten  o&  "  Mahomedaa  Law  "   (1>  that  "  the      ^ondak] 
"  right  of  pre-onption  oaimot   take^  effect  until  the  sale-  is  complete,  aa        ^j^ 
"  &r  as  the  interest  at  the  seller  is  coooemed ; "  and   the  principle  of  Tbknab4Tah 
the  law  seems  to  be   that  the  right  can  arise   and  be  givea  e£Eect  to       ^^^* 
only  when  the  seller  is  parting  with  his  property  finally.    In  the  case 
of  a  mortgage,  the  mortgagor  cannot  be  said,  in  the  first  instance*  to  part 
finally  with  his  property.    What  takea  place  (althoogh  the  transaction 
may  be  called  a  conditional  sale-,  and  whether  it  be  or  be  not  on  the  face 
of  it  an  out-and-out  sale)   is  in  fact  not  a  sale-  at  all.    It  ie  a  mere 
pledge  or  giving  of  the  land  by  way  of  seeurity  for  the  repayment  o^ 
a  sum  of  money.    If,  howe¥er>  it  be    looked  upon  as  a  sale,  it  appears  to 
^me  quite  impossible  to  consider  it  a  sale  which,  at  the  time  of  making^ 

it,  falls  within  the  terms  of  the  rule  which  I  have  quoted  above,  and  is 
^  complete  so  far  as   the   interest   of   the   seller  ia  concerned."    It  has 
been  argued  that  inasmuch  as  Sir  William  Macnaghten  lays  down  that 
the  right  of  pre-emption  arises  on  a  *'  sale"   taking  plaoe   and  inas- 
much as  he,  in  another  part  of  his  work  (2),  says  that  i-  sales  are  either 
absolute,  or  conditionaU  or  imperfect^  or  ^oid,."  he   must  have  intended 
to  say  that  the  right  arises  alike  in  an  absolnte^  and  in  a  conditional  sale. 
Bat  I  see  no  force  in  this  argument^  which|  if.it.  convinced  me,  would 
necessitate  my  supposing  that  his  intentidn  f nrthev  was  to*decIare  that 
the  right  arose  on  the    making  of  a  "  void"   sale»    I  can  find  nothing 
which  leads  me  to  think  that  Sir  William  Macnaghten,  when  writing  of 
pre-emption  arising  on  **  sales,,"  had    any   sales   before  his  mind  save 
those  which   are   absolute » and   it  is   worthy   of   remark  (although  it 
of  course  does  not  conclude  the  questioue  one  wa^  or  other  (that  the  only 
caae  among  his  "  Precedents"^  which  at  all  approachea  the  present  case  ^ 
is  one  (3)  in  which  the  right  was  claimed  not  at  the  time  the  conditional 
sale  was  made,  but    Babsequently  when  an  absobite  sale-  took  place  in 
order  to  raise  money  to  pay  off  the  original  mortgagee,  who  had  been  for 
some  time  in  possession  under  the   conditional  sale   to  him.    Moreover, 
the  claimant   of  the  right   of  pre-emption    must    pay  the  purchaser  a 
sum  equal  to  the  purchase- money  which  the  purohaser  has  paid.    But 
at  the  time  of   giving  lands  in    mortgage,  it   is  impossible  to  say  what 
will  be  the  precise  sum  due  on  the   date  on  which  the  conditional  sale 

(1)  Chapter  IV,  sec.    3,   ^ition  of  ($)>  See  Precedents  of  Pre-emption 
1825,  p.  47.                                                    Gase^  ix,  Edition  of  i8ai,.p.  193. 

(2)  Chap.III,Sec.4,Editionof  1825,p.42. 
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196i5         comes  to  be  made  absolato  :  «Dd  the  sale  cannot  be  m^de  absolute  nntil 
GuKDiAL      ^^^  •^^^  "  aacortHined,      It  ia,  therefore,    imposeibie    for  the  persons 

MuNt)itt  claiminj?  tho  right  of  pre-emption  to  pay  until  the  sale  ia  mado  absolute, 
KaJ/1  thewholo  mim  which  hocomos  event.h»\lly  dao  cii  the  m'^rtgag/^,  which 
Tbkvabayan  Bum  ig  jn  fact  the  price  which  the  purchaser  pays.  The  Hedaya  {\J 
appears  to  sapport  the  view  which  I  take  of  this  question.  It  is 
t bore  said  :  '*  If  a  rriRn  soil  l»ig  house  under  a*  condition  of  option  (z*.  «-, 
"  reserving  fcohimeeif  the  power  of  heroufter  dibsoIviriiTr  tho  sale)  (2),  tho 
"  privilege  of  shaffa  ciwin>t  take  place  with  r'^epcct  to  that  house,  the 
"  power  reserved  by  tho  sollor  being  an  impodimont  to  tho  extinction  of 
"  his  right  of  property ;  but  whon  he  relmqaishes  that  power,  the 
*'  impediment  coases,  and  the  privilege  of  shaffa  takes    place  provided 

**  the  shafee  prefer  his  claim  immediately.  *' 

So  in  a  recent  case,  Mussamut  Jankee  Kooer  T.  Mussamut  Lekranee* 
Kooer  (3),  decided  18th  June  1864,  in  which  it  was  contended  that  the  suit 
to  establish  tbe  right  of  pre-emption  wos  prematnro,  bocausd  although  the 
year  of  grace  had  expired,  there  had  been  no  actual  transfer  of  possession — 
it  was  held  by  this  Court  that  the  absolute  right  of  the  mortgagee  and 
consequent  right  of  pre-emption  arise  from  the  time  when  the  sale  becomes 
absolute.  There  seem  to  be  no  reported  cases  in  which  the  question  hns 
been  raised.  Tbo  special  appellant  himself  did  not  launch  his  case  rely- 
ing'ooly  on  his  having  claimed  and  done  all  that  was  necessary  when  tho 
conditional  sale  was  made,    His  case  was  that  he  had  claimed  and  gone 

through  tho  prescribed  forms  on  no  less  than  four  occasions :  when  he 
heard  of  tho  conditional  sale,  when  the  application  for  foreclosure  was 
made,  on  the  expiry  of  the  year  of  grace,  and  subsequently  on  hearirtj^ 
of  the  result  confirming  the  purchaser's  title  and  declaring  it  to  be  bona 
fide.  This  alleged  frequent  repetition  of  his  claim  does  not  argue  muoh 
confidenoe  in  the  effecttvene^a  of  t^at  originally  made  by  him.  The 
eonclusion  at  which  I  have  arrived  is  that  the  right  of  pre-emption  did 
not  arise,  and  could  not  be  given  effect  to  on  the  mere  giving  of  these 
lands  in  moitgage,  and  therefore  thati  the  appeal  ooghtto  be  dismissed 
with  costs. 

BayIiEY,  J",--*I  regret  that  I  diff.;r  from  the  view  expressed  by  Mr. 
Justice  Macphersou  in  this  case.  I  think  that,  taking  the  deed  to  bo^ 
one  of  condit'onal  sale,  eus  found  below,,  the  formal  demand  necessary  to- 
secure  tho  right  cf  prc-empti'u  can  be  made  then, 

(1)  Hamilton's  Hodaya,  III,  695.  ^3)  W.  K.,  18G4.  Civ.  ^111 ,  p.  285. 

(2)  IlutUya,  Vol-  III,  p.  695, 
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The  words  used  on  the  subject  by  Macnagbteii  are  tbeso  (1)  :^"  It  is         1865 
"  necessary  that  |the  person  claiming  tbia  right  should  declare  bis  inten-       Gobdial 

*'  tion  of  becoming  the  purchaser,  immediately  on  hearing  of  the  sale,      Munoar 

v 
"  and  that  he  should,  with  the  least  practicable  delay,  make  affirmation         j^^^^ 

**  by  witness  of  such  his  intention,  either  in  the  presence  of  the  seller,  Tbknabatah 

•*  or  of  tho  purchaser,  or  on  the  promiseB."    Then  turning  to  the  Chapter 

on  Sales  (2),  it  is  stated  that  "  sales  are  either  absolote,  or  conditional, 

"  or  imperfect,  or  void/*    Again,  turning  to  Baillie*s  **  Mahomcdan  Law 

of  Sale,''  I  find  in  page  302  -(3),  on  the  bye-alwaffa  (or,  as  it  is  usually 

called  bye-hil'Wafa),  this  passage—*'  And    iho  form   of  the   transaction 

"  is  this :  the  seller  say^  to  the  purchaser,  '  I  have  sold  you  this  tldng 

"  for  the  debt  due  to  you  by  me,  on  condition  that,  when  I  pay  the  debt, 

"  the  thing  is  mine;  '  or  thus—*  I  have  sold  you.  this  for  so  much,  on 

*^  condition  that,  when  I  give  up  to  you  the  price,  you  will  give  up  to 

"  me    the  thing.' "    Again    occurs   this    passage    (4)-*"  And    what  is 

"  valid  is  that  the  contract  which  passes  between  them,  if  it  be  in  words 

^  of  sale,  is  not  a  pledge.    It  is  then  to  be  oonsidered  if  the  two  parties 

"  have  mentioned  a  condition  of  cancellation  in  the  sale,  and  if  so,  the 

"  sale  is  invalid.    And  even  if  they   should  not  have  mentioned  this  in 

*'  the  sale,  but  have  both,  in  expressing  themselves,  used  the  word  '  sale* 

"  with  a  conditions  of  wufa,  or  have  expressed  themselves  as  in  the  case 

"  of  a  lawful  sale,  bat  with  tho  meaning  that  the  sale  is  not  to  be  bind- 

"  ing  or  obligatory,  the  result  is  the  same.    Where,  again,  sale  is  men- 

"  (k>D6d  without  any  condition,  and  the   stipulation  is  then  mentioned 

"  after  the   manner  of  a  mutual  promise,   the    sale  is  lawful,  and  the 

•'  vmfa  binding  as  a  promise."    At  page  303  occurs  this  passage  :— 

"  In  the  Futwa  of  Aboo'l  Fuzl,  a  case  is  mentioned  of  an  orchard, 
"which  was  in  the  hands  of  a  man  and  a  woman,  and  the  latter  havinfjr 
"  sold  her  share  to  the  former,  on  condition  that  ho  should  restore  it  to  her 
*'  on  repayment  of  the  price,  and  tho  man  having  subsequently  sold  his 
'*  own  share,  it  was  asked  if  the  woman  had  a  right  of  pre-emption,  and 
'*  the  answer  was  that,  if  the  sale  was  a  maaynilut  (5)  sale,  she 
"  had  such  a  right,  whether  her  share  of  the  orchard  were  in  her  own 
**  bands  or  in  the  hands  of  the  man.  Thus,  in  the  Mohect.  And  in  tho 
''  Atabeeah,  it  is  said  that  a  hye-oLwaffri  and  a  maamUiU  sale  are  one. 
8oin  theTatur  Khaneut.*'    In  the  Hedaya  (6),  the  time  for  making  the 

(1)  Hacnaghten*8  Mahomedan  Law,        (4)  Edn.  of  1850,  p.  309. 
Oh,  IV,  on  Pre-emptipn,  sec.  7,  p.  48.  (6j  From  Umuly  practice, 

(2)  Ih:,  Ch.  Iir,  sec.  4.  p.  42.  (6)  Hamilton's      Translation,      Book 
r3)  Edn.  of  1850,  p.  302,                       JTXXVIII,  Chap.  I.  Vol.  Ill,  p.  568. 
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18tl5        foriMl  demand  is  when  "  it  is  manifest  that  the  proprietor  is  no  longer 

GuKouL     **  inclined  to  keep  his  property.**    Iti»tme  that  the  passage  lays  also 

llDKD4a      "  alter  the  sale;  "  but,  as  1  have  remarked,  a  cnditional  sale  is  one  of 

RiijA        the  specific  forms  of  sale  in  Mbhomedaa   law.    Now  tO'-apply  these 

Teen  ABA  Y&ir  authorities   to   this  case :  W&  have  before  us  a  deed  of  absolnte  sale. 

There  is  ia  the  record  noikrar,  or  agree-ment,  varying  it ;  bot  the  lower 

Courts  fiad  that  it  ia  a  conditional  deed  of  sale. 

On  the  whole,  then,  I  think,  that  the-  formal  demand   may  be  made- 
nnder  the  Mabomedaa  law  at  the  time   when  the  pre-emptor  hears  of 
the  transaction  of  conditional  tale,  or  of  its  being  recorded  by  a  deed. 

The  opinions  of  the  kamed  Judges  ol  the  Full  Bench  were  delivered 
as  follows  :— 

NoBiLkN»  J.  (Tbcvob,  MoRaaVy.  and  Kxhp,  JJ.,  concnznng)  :r-We 
think  it  is  clear  that,  iu  cases  of  mortgages-  which  ace  foreclosed, 
the  right  of  pre-emption  does  not  arise  till  the  sale  becoBies  absolute. 
This  is  eridentfrom  tbe  very  definition  given  by  Macnaghten  of  the 
right  of  pre-emption,  viz,,  that  it  is  »  power  of  possessing  property 
which  has  been  sold  by  paying  a  sum  eqaal  to  that  paid  by  the  purchaser. 
See  also  Hamilton's  Hedaya,.  Vol.  Ill,  p.  566;  Maonaghten's  Pre- 
cedents) p.  196;  and  a  case  of  Museamut  J<jmJc06  Kooer  ▼«  MutwumU 
Lekranee  Kooer  (1),  decided  in.  this  Court  by  Trevob  and  Camp. 
BELL,  J  J.,  18th  June  1864.  It  has  never  been  contended  that  a  right" 
o(  pre-emption  inclni^es  a  right  of  payiog  off  a  mortgsge,  and  of  Stsnd- 
ing  in  the  position  of  the  mortgagee^ 

It  appears  from  Baillie'^i  Mabomedan  Law  of  Sale^  p.  303,  edition 
of  1850,  that,  notwithstanding  a  mortgage  by  way  of  conditional  Bale  to 
a  co-sharer,  the  mortgagor,  in  right  of  his  equity  of  redemption,  retains 
his  right  of  pre-emption  in  respect  of  other  land  sold  by  that  co-sharer 
to  a  stranger.  This  shows  that  a  mortgage  does  not  in  any  way  affect 
the  right  of  pre-emption.  For  this  purpose  the  mortgagor  still  remains t 
in  contemplation  of  law,  the  owner  of  the  mortgaged  property.  The 
right  of  pre-emption  does  not  arise  until  the  seller's  right  of  property 
has  been  comoletely  *extingnished,  and  therefore  has  been  said  not  to 
exist  if  the  seller  has  secured  to  himself  any  condition  of  option,  or 
power  of  dipsolving  the  sale  at  a  fiitare  time.  If  he  transfers  the  pro- 
perty  by  an  invalid  sale,  there  is  no  right  of  pre-emption,  for  the  property 
continues  his  notwithstanding  such  a  sale— Hedaya,  Vol.  Ill,  p.  696^.    W© 

: (l)y.  E.,  1864,  CiT.  Rul  p.  285. 
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must  therefdre  «ay  tbat  do  right  «f  pre-emption  otn  arise  on  a  mere        1865 
conditional  sale  or  mortgage,  while  any   right  of  redemption  remains  in     QoaDi a* 
fchemorigagor.    It  has  been    decided  that   a  refnsal  to  pnrchase  before     Mondae 
the  sale  is  complete  cannot  operate  to  defeat  a  claim   of  right  of  pre-emp-         raja 
tion    subsequently    preferred— Macnagbten's  Precedents  p.     196.     We  Teknabayak 
need  not  now   discnss  the  question,   wbethnr  this  proposition  is  unirer-         ®"'**' 
sally  tme ;  but  it  is  certain  that  the    mere   dedaration  of  an  intention 
to  exercise  a  right,  which  has  not  yet   accriied  is  in  ne  sense  a   claim  of 
a  right  of  pre-f  mption.    On  these  grounds  we  are  of   opin  on    that  it  waa 
wholly  immaterial  whether  the  plaintiff   had    made  any  formal  demand 
of  pre-empdvln  at  any  other  t  me  than  after  the  sale  became  absolute. 

Batlbt^  J.— It  is  with  muck  diffidence  that  I  still  differ  from  my 
former  coUeague  in    the  Division   Bench,  Mr.    Justice  Macpherson,   and 

from  my  ^fonr  ooMeagnes  in  the  Full  Bench.  The  reasons  for  my  holding 
to  my  opinion  that  the  case  shonld  bejremanded  for  investigation  whether 
plaintiff  did  or  did  not  make  the  neceessry  formal  demand  at  the  time 
of  hearing  of  Hihe  execution  of  deed  of  sale,  are  briefly  these : — 

L^The  claim  of  pre-emption  is  one  under  Makomedan  law,  and  the 
provision  of  that  law  requires  the  claim  of  pre-emption  to  be  made  on 
hearing  of  the  sale.  Tke  plaintiff  alleges  tbat  when  he  heard  of  the 
Hale  he  made  his  claim  of  preemption.  la  this  case  the  deed  had  the 
form  of  an  absolute  deed  of  sale.  It  was  only  discovered  to  be  oondi' 
tional  some  time  afterwards.  The  Mahomedan  law  defines  a  conditional 
sale  as  one  of  the  recognized  species  of  sale.  I  have  before  quoted 
two  passages  where  a  conditional  sale  and  an  absolute  one  are  declared 
to  be  both  equally  sales :  Paragraph  4  of  the  Chapter  of  Sales  in  Mar. 
naghten's  Mahomedan  Law,  and  Baillie's  Mahomedan  Law  of  Sale,  pp 
302,  .303. 

Then  jf  we  look  to  the  policy  of  the  Mahomedan  law  in  regard  to 
pre-emption,  it  is  clearly  this,  that  co-parceners,  those  interested  in  the 
profits,  and  neighbours,  in  order  thus  enumerated  shall  have  the  earliest 

opportunity  of  knowing  of  land  being  available  to  them  in  respect  to 
which  to  assert  the  claim  of  pre-emption— Chapter  V  on  Pre-emption 
>& Hacnagbten's work  pp.42,  48, 

Again,  in  this  case,  at  the  thne  at  which  plaintiffs  allege  they  made 
the  claim,  the  deed  in  the  only  form  in  which  it  appeared  was  an 
^»olote  sale.  Can  it  be  said,  then  (leaving  alone  for  the  present  the 
question  whether  we  are  to  consider  the  transaction  a  mortgage  under 
English  or  Regulation  law,  or  an  equivalent  to  a  sale    under    Mahomedan 
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« 

1865        l»w),  tbAtihe  pro^enptor   traaflgress^  tho  law  in  mBkinn  the  obiin 


GoBoiAL  ^^^^  ^  ^^^  heard  o£   the  eiecuiion  of   the   deed  aa  an  absolute  sale  P 

MaNDAa  I  hold  that  ha  followed  the  law,   and  is  therefore  entittled    to   have  xta 

l^y^  privilesres,  if  it  be  aaoertained  on  remand  (a  point  not  yet  enquired  into) 

TcKNAKATAV  that  be  did  then  make  the  necessary  formal  demands, 

SiNO 

I  would  still,  then,  remand  the  ca«e  for  re -trial  on  this  matter. 


Before  Mr.  Justice  Norman  (Officiating  Chief  Justice),  Mr.  JtisUce  Trevor, 
l^^^ay  ^^'  J"*^**'^  BayUy,  Mr.  Justice  Kemp,  and  Mr.  Justice  Loch, 

KOWAR  BIJOI  KESALBOY  BAHADUR  {DECBB«-HoLDBR),PBTmo/f«B, 

V.  8AMASUNDARI  and  others  (Judombnt-Dibtors).* 

Execution  of  Deare&^Aot  VIII  of  1869,  «.  tU^Hindu  FSmUy  Jhoaiiny-haus: 

A  decree-holder  purchased,  in  execntion  of  his  decree,  the  rxffiit,  title,fiitrereBt  of 
the  Jadgmen^ebtor,  a  member  of  a  joint  Hindu  family«  in  the  family  dwelUDg*ho«fe 
and  land  attached.  Held—per  Korman,  Tbktor,  Loch,  and  Batlbt,  JJ. — that 
section  224  of  Act  Yltl  of  1859  did  not  apply  ;that  A,  was  entitled  to  actual  po« 
ssession  of  the  sliare  of  his  judgment-debtor  in  the  house  as  well  as  in  the  land, 
but  his  share  must  be  marked  out  so  as  to  cause  the  least  possible  inoOBrenience 
to  the  other  members  of  the  family.  Per  Kricp,  J. — An  equivalent  in  value  of 
the  share  in  the  house  Rhould  be  apportioned  to  himjont  of  the  land,  which  great- 
ly exceeded  the  dwelling-bouse  in  valae. 

On  the  6th  July  1849,  the  plaintiff  purchased  a  6.anna  S-ganda  share 
being  the  share  of  Srinath  and  Matharanath  Nnllick  of  itheS^anna  share 

of  Ramtann,  in  a  joint  undivided  Hindu  family  dwelling.hoa«e,  with  the 
premises  attached  thereto,  sold  in  execution  of  a  decree  against  them* 
Being  unable  to  obtain  possession  he  brought  a  suit  for  possession  of 
the  share  so  purchased.  After  a  prolonged  litigation  and  a  remand  upon, 
a  special  appeal  by  the  late  Sudder  Court,  a  report  of  which  appears  in  the 
Decisions  for  1859,  Uanee  Mohamoya  v.  Juggonathpersad  MuUick  (1)* 
on  the  14th  December  1860,  he  obtained  a  decree  declaring  him,  as 
purchaser  of  the  interests  of  Srinath  and  Mathuraoath  ,  entitled  to 
possession  of  a  6.anna  S-ganda  share  of  the  eight  acnas  of  Ramtana. 
In  execution  of  this  decree,  the  Nasir  returned  that  he  gave  the  plaintifiE 
possession  by  putting  up  a  bamboo.  The  plaintiff  insisted  on  having 
actual  possession,  but  this  the  Nazir   did  not  allow.    By   petition  dated 

the  14th  September  1861,  Samasnndari,  who  as  the  widow  of  Jugganath 
Prasad  was  entitled  to  eight  annas  of  the    whole  property,  alleged  that 

•  Summary  Special  Appeal,  No.  553  of  1864.  from  an  order  passed  by  the 
Judge  of  Hooghly  dated  the  .SOth  April  1864,  reversing  an  order  of  the  Second 
Principal  Sadder  Ameen  of  that  district,  dated  the  24th  November  1863. 

(1)  S-  D.  A.,  1859,  p.  726. 
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hot  liosband  had  a  defined  8^aima  ahar^  aiid,eoiMidqaent1y.  tlhat  the  pHlin-         19C5 


tiff  could  not  obtiin    posbesslm    of  any   poi*tion    of  that  defined  share^  Kovtab  Buot 
The  lower  Court  decided  this  question    agaiost    lier    and  in    favor  of    ^o*^^  *^*^ 
tl^e  plaintiff,  but  went  on  to  emy  that  "  when  a  aeoteQ.dar,  a  ttranger,  v. 

*'  wishes  the  Court  to  put  him  in  acbnal  possession  of  a  share  of  a  family  ^A-iAttwDiw, 
**  Hindu  homestead,  the  Court  finds  that  there  is  i^  diffieulty*  aa«aeh 
'  takini?  of  actual  possession  would,  undoubtetny,  cause  mneh  injufy  to. 
**  the  family  already  residing  there'"  and  directed  that  the  appellant 
afcAUId  kav!e  actual  possession,  aadcr  section  S23,  of  the  share  decreed  to 
him  ia  the  land,  and  possessidii  of  the  said  share  in  the  baildings,  as  pro- 
Tided  in  section  224  of  Act  Vlll  ol  18d^  In  giving  this  decree,  the 
low^r  Appellate  Court  relied  ou  SeeuXmaih  Qho9e  y«  Burgopind 
Boi$  (1). 

The  case  was  heard,  on  special  appeal,  by  Mr.  Justice  Loch  and  Mr^ 
Justice  SetOD.Karr,  and  was  referred  by  them  to  a  Full  Bench,  with  the 
fOkUowing'  renMrks  ;-*- 

Loch,  J,— There  is  a  decision  of  the  late  S udder  Courts  Ramtan% 
ChaUerjee  y.  fahurchunder  Neogee  (2),  in  which  the  question  now 
before  us  ha«t  been  disposed  of ;  and  the  plaintiff,  though  a  stranger,  wta 

held  to  he  entitl^'d  to  obtain  possesion  of  the  share  of  a  joint  family 
house  which  he  had  purchased  from  the  auction-purchaser  in  execution 
of  a  decree.  The  decision  is  opposed  to  that  of  Keiubnath  Ohost  v. 
H^r{7oimid  Bot6  (1);  and  as  the  question  before  us  may  frequently 
arise,  I  think  it  would  be  advisable  to  send  up  this  case  for  an  authori- 
tative mtiog  of  a  Beiich  of  fire  Judges. 

« 

fi£TOH.KAaB>  J*^l  am  inolined  to  eonenr  in  the  dedsion  of  tiM 
Judge.  The  decree-holder,  who  sued  and  obtained  a  decfree  for  the 
rights  and  interests  in  criain  property  which  he  had  purchased,  hae 
onlj  a  right  to  a  6-anna  8.ganda  share  m  ^e  hnosea  and  buildings* 
No  part  tion  of  these  huildinga  has  heen  made ;  and  it  would  be  Yexj 
inconvenient,  and  I  think  inequitable  to  give  him,  a  stranger,  a  ri^ht  of 
actaal  taagiMe  entry  into  a  direlling-house  ocoopied  by  a  respectable 
ijioda  female,  when  that  right  so  oonferred  would  extend  to  every  room 
and  aoT'tr  f*i  the  buildsncs.  The  deeree-holder  must  be  oonient  with  the 
ordinary  posaeeaifxa  of  the  bvilding.  under  section  284  of  the  Civil  Code, 
a«  eomferred  on  him  by  the  Judge,  whioh  will  entitle  him  to  rent  for  the 


(>)8.D.  A,  186d,p.  768. 


(2)8.  D.  A.,!S67,p.l686. 
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^gjg^        B&i^i,i9nl^4«  lue  c^  Qome  to  9om»  acvftaic»|a«n^  vith  the  re»idcnt  tbereia 
who,  it  appears,  is  irii'ing  to  pi^reliase^  hiB  (*hare.    In  affirming  this  order* 


IfMkif  Hox   I  think  that  I  am  folloviog  th^  priQcl(»le  laid  down  in  a  ajmilar  caae» 
BAH^Pua     Kesuhnaih  Qhose  y.   Hurgovind  Boae  (1),    I   wonld  dismiss  this  appeal' 
{Uy^aiMiyABL  igrith  costfl. 

Tite' opiaions  of  the  learned  Jndges  of  the  Fnll  Bench  were  delivered 
as  Uiows  :^ 

,  NeEKjur>   Ja    (after   sta'iftg    the     facte    as   above,   P0fn4*Biied)«i^Tli»' 
qaea^ioQ  is  whether  the  plaintiff  wan  entitled  to  be  fmt  ia  aotoal  poasea- 
sjon  of  his. share  iu  the  dwelling-honse. 

Wo  think  it  qnite  clear  that  section  224  has  no  application  to  the 
present  case.  The  defendant,  Snmasondari,  is  not  "  a  person  entitled 
to  occapj  the  house  "  as  against  the  plaintiff,  who  has  obtained  a  decree 
for  possession. 

The  case  of    Bamtwiu    Chatterjee     and    Oohtnd    Chwnder    ChMerj^ 
T.  lasurchunder  Neogee  (2),    is  a  direct  authority,    if  any    be  needed,  to 
show  thai  the  plaintiff,  as  purchaser  in  execution  of  a  decree,  is  entitled 
to  actual  possession    of  that  which    he  has    bought.      If  the  petitioner 
is  subjected  to  any  inconveqieoce,  she    has  only  herself  to  blame.    She 
might  "have  purchased  the    shares  of.  the  eziccution-debtors  at  the  sale^.oi^  , 
sued  lor  partition,  inetcfkd  of  rpsistigg  to  the  uttermost  the  claim  of  tli^  , 
purchaser  and  suiting  at  defiance  the  decrees  of  ^ho  Court.    In  the  cai^ 
ofj^jfiiO^Mf^    C^iflfs   V,     Hfirgmnd,     Bom     (l>.    the     Cpuit   pointed, 
out  that^  in  execution  of  the  decree,  anaiq^eninay  difide  JoiiAt pr/9party  ■ 
upon  the  same  principle  as  that  on    which    batwaras  are  made,  and  on 
tlwttpfkftciple  posseaiion  of  a  portion  of  the  dwelltng.house  equivalent  to 
a  /$-An^  8-^;anda  share  MvAb  be  ee&  apart  laiid  givon  to  the  plaintiff,-  th«  < 
a|iiportioaiaaf»t  beiogf  made  inlaucK  a  manner  as  to  caase  the  lelbst  pes* 
s\iih  iH^onrenianee  to  the.de£endaat. 

^HfcvoR,  TjoCH,  and  Ba.ylet,  JJ".,  concurred. 

Kf)i^Vf   J.    ^fter   briefly,  racapitulatioff   tUe   faetsi  oontianedH-The 
qc^e8ti(^u  po^  b^ore  us  i|S,i]|0w  tliip  decree  is  to>  be  szeeated  P  The  deeree«> 

hqlcler'aska  for  a.sb^re  eqnal  to  a  S^aana'S-ganda   shave  in  every  veoih   ' 
and  corner;  this- much  ;  however,  my   learoL^d  oaileagues  are  not  prepaid 
to  allow*    I  think,  with  refereitceto  Hiadu  customs  and  prejudices,  that  . 

it  wonld  be  inequitable  to  permit  a  stranger  to  intrude  himself   upon  the 

♦     •     ■ 

( I)  S.  B,  A.,  1853,  p.  768.  (2)  S.  D.  A.,  18e7,  p,  1586. 
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this    insiaace,    that    stranger  is  actuated   by  motiT«B   of  ebmity.    The  Kow^r  Bijoi 
d0ore«*holder/  on  saingf  for  possession.  Talnedthe  land  ronod  the  hou  e  at  '^kaax  Rot 
three  times  that  of  the  house  itself,  and  yet  he  rtf  ases,  though  the  opposite  ^.^ 

party  are- willing,,  to  tit ke  his  •  share,  out'  of  the  land,  but  insiflts  dXuAsuNDisi. 
upon  intruding  upon  the  house.  If  we  permit  him  to  do  this,  we-shaAl 
he  eaoourafjpng  the  deoree-hoider  in  his  animosity,  and  be  drrring  tho 
other  membara  of  the'family  to  leaye  their  an  ceatral  home.  L  would- direct 
ithe  GouiA  belew  todapute.  a&  ameen.  to  mark  off>  in  cne  ^apot^from  the 
land  attached  to  the  house  a  6-anna  8-ganda  share  wilh  an  .eqttitalaat>in> 
valae  of  a  share  of  that  exteftt  in  the  hotfse  to  be   tilkett  from-  the  land. 


before  Ifr.  Jtistice  Trevor,  Mr,  Justice  Loch,  Mr.  Justice  Bayley,  (md  Mr.         ^395 

Justice  Morgan.  June.  5. 

MUS9AMAT  FARZHARA  BANU  axd  oTHBUff  (Plaimtitps)  v.  MTJSSA- 

HAT  AZIZUNNIS8A  BIBX  and  ornKss  (Dbiindakw).* 

B^uf^tu^nand  Assessment  o/Lakhiraj  Tenures^Undef' tenants,  Uighi  of. 

• 

The  mere  resumption  of  a  Ukhiraj  tenure  by  Government  does  not  disselre  tHe 
csontract  between  the  aemindar  and  tenant  The  teaant  haa  the  option  to  deter- 
mine his  tenancy,  or  he  may  consent  that  toe  anionnt  of  revenue  which  the  land- 
locd  nuutpay  %o  Qoverameat,  era  ptirtioaof  it,  shall  be  added  te  his  origftaal  J-niamA. 

This  was  a  suit  to  reoorer  possession  in  right  of  a  shikpoi  talook 
(exitling  long  before  the  dewanny)  of  certain  lakhiraj  lands  belonging  to 
the  vendors  of  the  defendants.  The  plaintifits  alleged  that,,  on  the 
resumption  of  the  rent-free  tenure  by  Government,  the  settrement  was 
«t  first  made  with  one  -of  the  plaintiffis,  bnt  subt»eqaently  '  with'  the 
maliks,  the  vendors  of  the  defendants ;  that  those  deftindiBbnts.  having  sab- 
aequently  purchased  the  estate,  began  to  show  a  desire  to  ditpossesa 
the  plaintiffs ;  that  a  case  under  Act  IV  of  1840' (1)  fbllowed,  under  the- 
aw>ird  of  whioh,  the  defendants  obtained  possession  ;  that  plaintiffs  then 
aued  to  obtain  the  settlement  and  to  recover  possession  with  mCsoe 
profits. 

The  lower  Court  disallowed  this  elaim  to  settlement,  but  gt^ve  theoif 
«  decree  to  hold  a9  dependent  taleokdar.  The  late  Sudder  Courtis  on 
the  appeal  of  the  [defendant^,    on    the   28th  April .  1857*  reveB^ed,  the- 

•  Spednl' Appeal,  No.  2577  of  186?,  from  a  decision  passed  by  the  Judge  of 
Mynftensing  dated  the  lOth  Jaly  1862,  affirming  a  decree  ef  the  Prinoipal  Sadder 
Auieen  of  that  district,  dated  the  26th  August  1861. 

(i;  Repealed  by  Act  XVII  of  1862^  as  to  places  in  which  the  Code  of  Crimi- 
nal procedure  is  in  operation^ 
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^^^        4mnB,  on  the  nfomud  tbafe  Hw  gbam  og  the  plftitititft  irMbfoteiKht  mis 
MuwAMAT     dSffereat  right  from  thiit  decreed  to  them.    IfewM  pvorided   in  the  order 

Taiiskaea    thi^  1^  diemiaesl  of  thai  claim  of  the   pleiulite    wee  not  inien4«i 
Saho 
9,  to  prejndiee  their  ri^bt  to  bring  en  aetion  for  reeoTerj  of   yieteeeeion 

,^"^^^  r  ^  •^ilKmi  teloQlkdeiii,   end  they    eocordtnglf    brought    tbia   eetkm  to 

BiBL        obtain  poaBeesian  in  that  oapaoUy. 

The  defendante  denied  that  the    plaintifti   held  any  boiMi  Adt  «btkaii 

talovk,  an«l  further  pleaded  that,  uwh^  to  the  nnmaption  of;theialthi. 

rej  tennne,  even  tfany  loehtitln  had  eciated  hefeve  it  irae   no  loni^ 

in  cKiIetenee* 

Sbe  Prinoipel  Seddor  Ameen  of  Myineneiogh  on  the  S6ih  Augnet 
1861,  ^withont  trying  the  queation  of  the  exintenoe,  of  any  ehikmi 
talook,  dismissed  the  case  npon  the  authority  of  Mohunt  8h^da48  y. 
Sibi  Ihrd/m  and  Bibi  NussMrun  (1),  and  Anundmoyee  Chowdrain  ▼. 
Bamkunih  Sein  (2).  He  dioided  that,  after  the  resamption  of  the  rent 
free  tennree,  the  plaintiff s»  eten  iC  they  had  held  hitherto  as  sbikmi 
tslookdars;  mnat  be  considered  to  hare  lost  ail  possible  rights  to  bold 
possession  under  sny  terms  whatever  in  connection  with  their  former 
''Vhte. 

The  plaintiffs  flppeaM  egainut  this  decision,  and  urged  that,  by  the 
(deeiaiDn  appealed  i^inst.  their  claim  to  i«cOf or  poaaeesion  aa  itenavts 
had  been  entirely  dismissed,  notwithstaning  that  they  held  poesesslon ; 
that  the  Principal    Sodder  Anaeen  had  refused  to  allow  them,  as  tenants 

a  right  of  occupancy  which  Act  X  of  1869  recognises  as  legal  .and 
valid ;  that  by  the  resumption  of  the  lakhiraj  tenure,  plaint  ffs  could  not 
hare  lost  entirely  all  rights  as  under-tenantf ,  hut  that  the  mokorran 
lease  alone  mu«t  be.adroitted  to  hare  fallen. 

The  Judge,  on  the  10th  Jn\y  1863  upholding  the  deoUic^  of  the 
Principal  Sudder  Am^en  diHaiseed  the  app^^aL 

The  plaintiff  a  tlen  appealed  specially  to  the  High  Court. 

The  Division  Bench  (Kexp  and  Punsxt  JJJ.,  considering  tjhat  the 
decisions  rd  ied  upon  in  the  Court  be^ow  were  contrary  to  law,  mado 
a  reference  to  a  Fall  Bench  as  follows : — It  is  evident  that  the 
Courthelow  have  decided  this  case  wholly  relying  on  the  rulings  of  the 
lete  Sudder  Tourt  since  May  1^50.  In  our  o|  iniou,  however,  the 
precedents  qnoted  by  the  lownr  Court  (particularly  that  of  JSnundmoyee 
{Oh^vfdrcnn  v.  Eamkunth  8ein)  (2)  appear  to  be  founded  on  wrong 
princ^iples,  and  to  he  oppesed  to  justice  and  epuity.  "We  f  Mely  admit 
that,  on  resumption  of  lakhiraj  teture,  sny    dependent  tenure  of  the 

(U  S  D.  A.  Rep.,  1850,  p  167.  (2)  S.  D.  A.  Bep^  1860,  p.  660' 
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flidm  «r  A  |)OrUcm  •£  Abe  •  Iftnds  eompcivng  th«  rent^irw  ienurss  iBiMt  ba        1M5 
fiiMiaidecod  jm  no  lootger  ia  tiie  «ame  stA&as  m    it  wan  before,  and    tbat     mu«i*iiat' 
th«ittHU[»t  bM  EO  right  k>Mk  far  an/  independent  settlement  from  the     Fabsbara 
•op^ior  pvQpmtor  ceenniii^g  the  lakh 'raj  tenure,  or  to  claims  remain  ^ 

ki  peaveetiiwi  under  hit  imiaediatelatidlord  upon  the  old  term*,  or  toa/ik     Mitmanat 
•sjr  vmm  aettlament  from  hioi   upon  the  tame  eonditious.    But  we  we        ^^^ 
iM!lnedio^thiMkiha^h8Hghtt:>hQldpoflse4iw>fi'-^  ri(BtHt  to  which  majr 
ih«9!a4iean  ori^uUf  4Mifiir^  for  a  gpool  and  suhftaalM  cpn8Mi''r«tion^ 
cannot,  mertly  by  the  inter  vention  of  the  said  resumption  proceediii|9i 
h%  entirely  amihi|Ated« 

Our  opinion  i^*  simply  based  npon  oar  failure  to  discorer  why  the 
resumption  prooeedings  should  be  held  to  operate  towards  dissolution 
of  thefortt9r  oonAraot  between  the  lakhirajdar  and  his  tenant,  to  the 

•litife  benefit  of  the  f  *Tmer»  an  I  t'>  ^he  prejndioe  'and  detriment  of  the 
lattei:.  although  jbhe  latter  may  b^  ^uite  willing  to  abide  by  whate^pr 
^niil^  m^J  veqoirp  thfit  h^  should  agre^  to  perform  towards  and  for  hj^ 
JandloKii^  in  order  topreerye  hie  own  rights  under  the  new  state  of 
thing!.  ' 

We  do  not  a^  the  jn^tice  of  holding  thai,  for  an  accident  not  provided 
for,  one  psrt^  ehoold  lose  all  his  rights  thoagh  he  may  be  willing 
to  i^thafc  'the  other  party  nmy  rot  suffer  any  Jo^s  whatever,  by  being 
dpoiopeUed  to  uphold  his  own  oontraot  and  the  rights  of  his  und^r* 
tenant,  even  under  the  altered  atate  ol  thing" ;  and  cannot  understand 
upon  wblkt  principlf  8  of  justice  one  piirty  should  be  in  a  -better  position 
than  he  was  before ,  while  t)ie  Mher  is  to  lose  all  that  he  got  and  mjoyed 
before*  though  he  may  be  willing  to  protect  his  own  pogUion,  on  oondi- 
ttan  fCt  ffeouring;  to  the  eth^  party  all  his  former  gains,  or  even  some- 
thing wofie  ^e^ide^.  We  dp  not  believe  that  the  plaintiffs,  or  parties  iii 
theif  poaiti<n*  are  entitled  to  pifad,  nnder  Act  X  of  1859,  thot  having 
paid  ao  n^uch  rent  fro^  befoie  or  at  the  time  of  the  Fei?nanent  Settle- 
ment* or  for  more  than  twelve  or  twenty  years,  they  are  exemped 
from  p^/iOR  M  rent  for  the  Uods  anything  more  thsn  they  have  hitherto 
paid,  but  we  think  they  may^  without  injustice  to  any  party,  plead  a 
right  to  pay  to  their  landlord,  for  his  benefit,  exactly  the  same  profit 
•thnt  tlh^  psid  bim  before  resumption,  «nd  agree  to  add  to  this  payment 
-the  *Wholtt  ^  a  pn>pmtiefiate  share  of  the  assessment  imposed  up<m 
l^ir  iMdIord  by  the  retumption  of  the  rent-free  tenure.  Bat  Whether 
they  are  'entitled  to  hofid  the  tenure  upon  ihe  old  terms,  on  condition 
of  ^paying  the  whole  ior  a  proportSonate  ^are  df  the  revenue  or  rents 
assessed  upon  the  resamed  lakhiraj  tenure,  or  whether  they  are  entitled 


1^5?:         V)  tbM  bti   ddnditiori  of  deMjftrtg'  fiiKtlfd   #C|iiMWb"  rtilftift^'fKrtV 

■  5tu88AMAr     ^andp,  or  whother  they  cato   only  afeqtiire  «nf  Btioh  rif{Wb^%fti^  IfaiVing 

TiRZhARA.     held  for  so  many  yeafa,  or  in  exchftri^e  for  acninsld^hktfbh/Ai^-^MlibnB 

^^,!^^        wbtch  a  Court  of  Justice  mny  hastd  occasiete  i0 'dt^dv  tfttt*  litl '  Witm '  been 

MoMAMAT     fimt    d<^gid^d  that,   oti  the  ntere  IHet*  of tb«  t^antnpt^  •«f«'faiMirt^ 

'^"^iiir^^  tenuw,  »n  und6i.teiiaii«   of  tiM  wiio««  of,  /«?  oi-  a  pWtiiMt  vitUai:  tba 

«std  remiined  IfOcbim}  ^n«urt,  «hMB  -  voi  L«a»  .Ml  viglilft  '^  wi  i0«^f>  'kand 

afi'a  C^nanft  Yith  Mgard  to  tli^'pdflscHsiin^oiilM  tedubM^^UiflMM^iiek 

4S0fore»  *         '    «  •••       •>    .    '/     «■     '/     .#•  i»  ,  «ji« 

The  two  Jndges  deciding  the  case  of  Moh^iH^.  ,Sh0^iam  w*i  fiUd 
IkramandBibi  NuMeerun  (1),  against  a.  third  ia  miuoritj,  mi^ht.  or 
might  not  ^ve  intended  to  decide  anytbiug  beyond  this,  vtz.^  tbat 
the  former  mokmrari  lease  of  the  lihd^iNtetifent '  had  ceased  to  liave 
any  ffffect  after  resnmptlou  f  bat  th^re  can  h^  ii6d<mbt  that  t'l^^  decision 
ot'Aimndmoyei  Ghomdram  v.  Bamkumih  dHt^^y  goes  '  to  M»  Mtterft 
of  deciding  that  all  j^lghts-  of  mch  Biituxdi»r'ten«mt  are'lo8tf  fc^  the 
reediDpeiOB  of  tlie  lakhiraj  tenora  of 'his  landlord.  It  is  alsa  (^itf  Iftiat 
the decis  on  of  the  late  Sadder  Court  in  that  case  it  fottlide^  t!l)^the 
precedent  of  Mohunt  ShaodoMv,  Bibi  Tkram  and  Bibi  Ntu8Serilfik{l), 
and  it  19  to  be  borne  in  mind  that  sererat  Judjgfes  of  tbd  li(tb'''SQdder 
Court  before  and  a^t<^r  18(^,  htid  porhaips  Several  J'ndgeB  df  th^  pVesent 
Uourt  since  hs  foundation,  itave  also  construed  thet  pV^edeav  df  "Mbiun^ 
8keodaM9  r.  BQfi  Ikram  and  *iiM"  Nu9$9erutt  (I) '  in'  ttje'  sdme*  'n^anner 
«a  the  two  Judges  who  decided  the  case  of  'Ahtitifdinoijee  CfkmbJ!ta\n 
*t.  Eawkunth  Sdin  (2)  liave  donok  it  !s  also  clear  that  th6  ^pllca- 
tioAof  this  principle  may  also  fl^ecs  in  th'eibry,  '  besides  i&oteh^rl 
rights,  the  rights  of  under-tenants  oi^  farm^i'ft  hohding'bhd^  1eib9cni*t)Aly 
for  so  many  years,  ae  well  as  lea^e-fioMens  of  aperntec^t  ^^IdM  'not 
eietnpted  £n)m  eabancm^nt.'  As  settletttents  With  -  t^esep««onl(^'lU^» 
however,  made  exactly  aa  if  the  l^de  leaded  were  mal  UilUs,  pnDdttelly 
the  difficulty  is  ft;lt  only  in  casies  of  moknrrari  t^rnnres.  A'q^^{ob» 
however,  might  aiise  with  regard  to  those  whb, "  without  'aiiy  ftaaftf,'  but 
on  payment  of  unitonu  rents,  may  hare  held^  renUfree  lau'tls  lo^  il '{i^'Mod 
Sf  liich  would;  Under  Act  X  of  185S,  ci-eate  a'  Hght'  bf ' oofeupanc/''.  '    '*  » ^• 

To  US  it  appears  probable  that  th^  two  Judges  who  pf^sfid  «l^  4f ojfiiofi 
^l^eca^e  of  Mohunt  Sheo^aw  v  Bibi  Jhftm'.imdh  'iBii4,  »im^ 
n*»  (1)  did  not,  as  they  could,  not,  decide  fojtjivjg;  l}fJ4)adr,.^ 
loctthat,  owing  to  the  resumption,,  t^e  iftolwryw  iMMp  i^^dj.twma 
void,  and  to  this  extent  the  piinciple  iuFolved  i^  that  deckion  fLf^t^a 

(1)  S.  D.  A.  Rep ,  1850, 167.  *  (2)  S.  D.  A,  Rep.,  1160,  660. '   ' 


be<m«iiA.irUkb,tl4Bir:tefic(RTe»4<hei  rigM^  -ol  llwir  landlords  to  settle  tlie  mi'i»aiia1» 
cyaoMiiMi  <^'  Ui^  woMiitt  indJ  the  itetoMi>f  the  enhanoenieitt,  or,  to  speftk  ^''^l^^ 
n<Mr»tiM>sm<iyi.  •£  *  «aw»flmett<(  to  be  mateoiptsiit^e  laoch  the  po«so»aipii  ^. 

of  TCMo)i.,a(vp(ei^^t  ^b«^F)aMfti&  Ml^i  to  ;recQye^^^    Bveaif  they  haveno^  a^*^"*"** 
donejiV^  fti49  f)pt^  Ji^|9r«^  .fetveipow^r  qt  (^in  Uoort  to  make,  in,  ihia  caae^        j^^^^ 
r^j^r/atigf^^.  w^  f»y9f   o^  , t^e^  li^dlofd*  ;»,m:  ^jih^r  worck^  .to  .adjndieate. 
upoix..the  ,^l^i2^ti#3'  'rjjgt^s.tp  ,r^v;er  poMtssj^ioi^y  ae  well  najbu  fis  the 
terix^,op9Q  wUi^^,alo^p  t^eg^  wa^j-  be  entitled,  to.  hqldppeseeaioa. 

.  Aa..  t^l^t  €^ii^rpi}ti<^  vfi^'.^i^ii'xko  the  fCane  oi  M^ftiNt^  »^Im9  i)dM  t< 
BAiifl^dmi  <9'Hi»  Jflik^    JfJMiuwug^  (k)  <  i«  'One   entinely    ia  aibootdaiiee 

andiw  Sfkob  opuMOAvh^  )^^P«  ilialntai^d*  hf  al^feiml  JadgM  of  the  Istr 
8«A4eqi  €kwf^.  and 'al»0  4nay  have  been-hj  aoine- JtiHgea  ^f  theTpreseii'&' 
Court,  we  tbink  it  proper  to  r<^fer  the  ca^e'to '  tv  Benvh  fyf  flttf  Jtfdges ' 
foi;  t^e  determination  pf  the^follovin^  pu^jit^;^  •     , 

h  ,Wbat  was  the  intetit  aad  nurport  of  th^  decision  la  Mqlkunt  SkoQ 
Dess  7,  J9<i*  Ikrapi,  and  Blbi  ^Nusseeptn  (J^?.  .; 

2.  .Is.  the,  dfc^sion,  iq  Jk^undfifiojfjse  .  Chovdrain,  ir.  iSamfeun^t 
Sein  (2)  a  proper  constraQtioi^  of  the  opinion  ut  .the  majoritj  of  thP 
Judges  deeidiiig  the  first  case? 

3.  If  it  be,  then  are  both  of  these  decisions,  and  if  it  be  not,  tlten 
is  the  decision  in  di^/A^Oi/hinjee' diMJitdrain'v.  BamJcunth  Seln  (2), 
just  as  far  as  the  equitable*  and  legal  rights  of  parties  to  valid  contract 
are  concerned  ?  *    * 

4.  If  the  third  question  be  decided  ii}  the  negative,  then  it  is  tobe 
decided  whether  plaintiffs  are  entitled  to  hold  as  tenants  by  p'jing  (in 
addition  |)o  wb?^  tbej,paid  J>^X9).th^aw^o|4pti»of.:n>yeaBe' imposed  n\ibn 
theU"  landlord  aftex  resamption  P    .       ,        ,       .  ... 

6.    p.r^  whether,  to  hold  frifnply^o,^  con.diuop  of  payjog.  fair  and  equi*  - 
ta>)}e  rents? ,       ,  ...,., 

%    Whether   any  .ris;Kj)  yhvuh  .pjaiatiffs  m|fcy  «till   be    coneidered  to*' 
possess  is  inaiiy  way  depsn^dent.  u^n  proof  ,of    the  permanent  nntni^ 
of  their  lease,  as  regard^i    possesstoh.    or,  of  payment  of  a  fiied  jnmmn 
or  dpon   proof  of  ^consideration    or  .  abonnsi)  ,oc  .  previoas   posgeaiou  .lor 
any  nutnber  of  Tear«, 

vVelhinlr  th^vt  those  tenants  whq  may-  bei  pyov^d   to  have  held  jander 
permanent  leases  on  fixed  rents  nre  entitled  to  liold  on  as  before  wit^hout 

any  regard  to  time  and  consideration  or  bpnqs^  ;0q  their  agreeing  to  ^caaka^ 
•  (I)  a  D.  A.  *ep ,  l^JO,  16T:  '     '  (i)  S.  D.  A.  Rep.,  I860;'  C60, 
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VULL  BJIMoa  BOLUIGd; 


l^^        ap  tke  loM  wbich   the  laiHlord  wcNild  atrfi^  If  thejT  w«r«  permMad'  to 


V. 
MvaSAMAT 

AlfSVNKIWAi 
BIM. 


MuMAMATtl  P*3^^'7  ^^^  ^^7  i^^<^  More  tlii»t  t>«06o  whi  boM  tmltr  pemumcnft 
Fabxhaba    l«*Met,  bttfe  not  on  fixed  Tenii,  am  oalttied  ti>  hM  tm  m  biloM  witlKNift 
any  regard  to  time  and  eoMidtnitkNi,  bofr  00I7  on  eonditM  q£  pif  ing-Mr 

and  eqtiHable  rents  ;  ihab  those  irha  held,  tmdM*  loasM  lor  a  Karhed  ttnot 
osnnot  hf  f^nmp^on  )o«e  tbeh*  rifcht  ia  hold  at  thef  bava  aafood  to  hold, 
iif^  to  the  tiiBB  they  ha^e  a  ri^ht  e^  remaiti  in  pOKrieiton,  wfChoat  $hj  rer 
l^ard  to  the  fmposition  of  revenue  or  i*ent  np'^n  the  hikhiraj  tenore  of  their 
immediate  fluperior,  Aft  they  like  thehdtdeiii  if  the  permanent  Imnee 
wtthoui  flied  i^entv,  muet  b  tve  contfacled  to  piy  rente  for  the  lends 
leeaed  totbem^  apoti  tl>e  same  eendiUonit  that  Urootd  hate  be^  msde  if 
the  lands  had  nerer  been  kbhinij  at  atl ;  and  ibatrj'ots  who  vmf  have 
paid  nsi'onn)y  forvHrofal  jeara.  ttod  held  sll  along  iHtboQt  any  leasee 
voold,  notwitbafcandini^  tba  re^ifunptioo  of  Uie  tenors  aA^ttbe  *  Hghb 
of  otHsupanay  neoitred  to  then  l^  latir. 

The  derision  of  any  of  these  lair  roints  in  faror  of  the  ptaintiffs 
Wtlt  not  finally  dispose  of  the  oase,  as  the  faet  of  the  existence  of  the 
tenure  pleaded  by  the  plaincftfs,  and  entirely  denied  by  the  defeodant*i 
has  not  yet  been  decided  below.  It  wiM  ao6.>rdingty  be  nece.<<8ary  to 
mnaod  the  cAse  10  the  fir»t  Court  for  adjudication  upon  that  question 
of  fact. 

Baboo  Anuhul  Chatidra  Mooherjet  lor  the  i^peUaAls. 
Baboo  Nilmadhab  Sen  for  tbe  respondents. 
The  opinion  of  the  Full  Bench  wa^  delivered  by. 

TBtvoR,  J.  The  plaintiff  in  this  oase  was  a  sttb-talookt^ar  who  held 
hia  tenure  by  virtue  of  a  contract  with  bis  superior  holder,  the  lukhi* 
i-ajdar.  At  the  time  at  which  that  contract  was  entered  into,  which  on 
the  statemedt  of  tbe  tenant  was  befofO  tbe  scquisition  by  Govemment 
of  tbe  Dewany,  the  takhirajdar's  estate  was  not  subject  tj  the 
payment  ofj  revenue.  Subsequently  the  Government  resumed  the 
property  and  BKsesaed  it  with  revenue.  Certain  proceedings  have 
been  brought  before  the  Court  into  wbioh  it  is  not  necessary  here 
to  et*ter ;  it  it  suffioieiit  to  ttate  that  the  result  of  a  oase  under 
Act  lY  of  1840  has  placed  the  defendant,  the  zemindar  in  possemon. 
Tbe  plaintiff  therefore  sues  in  the  present  oase  for  possevsion  of  his 
shikmi  taiook,  of  whiob  he  had  been  illegally  dispossessed  under  the 
operation  of  Act  IV  of  18i0*    The  defendant  belovf    pleads  thet  tbe 


pluSf^tjff  ^eU  PQ  fliikvii  talopk  in  his  estatei,  ^nd  that  if  be  4id  pre-        146^ 
vioiM^y  W  tbi^  xeBOX9pUo;L  of  tbe  U^iir^j  boldiogs,  t^e  titlQ  ol  the    mumamIt* 
pilfanliiS  to  4]|  ond^-liMittrQ  bad  lapsed,  ^9  repeatedly  ruled  by  tbe  l^t^    FABzaAE4 

Sadder  Coart.  t?, 

Botli  tke  lower    Coorto  diamtMed  tbe  pltiatiff's  8«it,  on   ike  gtonud    UnaaiuAV  ] 

that,  hi  tbe  abeenoe  of  express  speoial  condition  ia  tbe  kasa  of  tbe  \ieu 
plaintiff  mader  tbe  rnlings  of  the  Sadder  Court  in  tbe  ease  of  Molinni 
8heo  Do$$  r.  Bibi  Ihrcm  and  BM  Nuiaeerun  (1),  deeided  on  tbe 
2nd  of  Mfty  1850,  it  bad  fallen  in  and  become  void  on  tbe  resumption 
of  tbe  lakbirsj  tenure.  Two  Judges  of  this  Court,  on  tbe  matter 
coming  before  them  in  special  appeal,  dissented  from  tbe  ruliog  of 
May  1850  above  oited,  on  which  the  judgment  of  tbe  lower  Court 
wap  based,  and  also  from  siuotber  decision  .  passed  oil  the  85tb 
June  1880  in  Afwndmoyee  Ohovfdraiin  T.  Bamhunth  Sein  (2),  whibb 
seems  to  confirm  the  prerious  mliog.  Tbey  have  therefore  referred 
tbe  question  to  a  Bench  of  five  Judges  (3;. 

When  a  lakbirajdar  has  entered  into  a  contract  with  a  tenant, 
whether  for  a  term  or  io  perpetuity,  both  parties  ara  in  strict  law, 
boi^&d  to  tbe  oonditions  ol  tbe  cantraot.  We,  tbar efore,  do  not  think  that 
the  mere  resumption  of  the  lakbirajdar's  tenure  by  GoTerpment^tbat 
is,  the  o^iSre  Capt  that  thait  tenure  bsA  been  rendered  liable  for  the 
payment  of  revenue— ^can  of  itself,  as  a  matter  of  law,  dii^solre  the 
contraet  entered  iato  by  tbe  two  parties.  Looking  to  the  unezpeotcd 
and  unforeseen  nature  o|  the  Government  act,  which  has  declared 
that  a  qertain  prcfxirtion  gf  every  b^  ol  fcbe  tenujre  must  be 
paid  in  perpeti^ty  to  Goremment  by  the  zemindar,  it  appoars  to  ua 
that,  although  it  may  be  at  the  option  of  tbe  tenant  to  detormina 
the  tenancy,  be  may  consent  that  what.thQ  ttu  Major  pf  Government 
has  taken  frosa  tbe  land  shall  be  added  to  tbe  original  engagemeati  so 
as   to  enable  tbe  semindar  to   hand  over  the  same  to  Government,  and 

thua  the  parties  will  be  left,  as  between  themselves,  exactly  in  the 
position  in  whioh  tbsg^  ware  before  tbe  resumption.  The  under-tennre 
as  to  its  duratipD,  will  not  be  interfered  with  ;  bat  di^ring  its  currency 
the  revenue  which  has  been  assessed  on  tbe  lakbirajdar  will  be  added, 
.to  the  Qrigtaai  jumxpA*  But  the  tenant  is,  we  think,  at  Mbevty  to  throw 
up  bia  lease,  if  ha  declines  to  eater  into  any  engagement  with  the  lakbi- 
rajdar, now  baoome  tbe  owner  ol  a  revenue-paying  estate.    If  a  tenant* 

(1)8.  D.  A.  Rep.,  18i0, 167.  of  tbe  four  Judges  onlywhose  names  are 

(2)  Id,  I860,  660,  661.  given  at  the   head  of  the  esse.  No  other 

(9)  Thia  JQdgtnent  bears  t|ie  sigafitarp    judgment  is  recorded. 

.     27 
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1865         under  the  circumstanoe  now  before  us,  asks  for  relief  from  tbe  Court,  we 

Mu8a4M AT     think  that,  as  he  Who  requires  equity,  must  do  equity  he  is  not  entitled 

Fa&zhaiu     to  be  reinstated  in  h^i  former  position,  leaving  the  zemindar  the  whole 

Baku        burthen  of  discharging  the  Qovemment  revenue.    We  do  JMb  cansider 

ifUBSAMAT    ^onelTes  on  the  preeent  oocasiou  required  to  pnmouiioe  our  opioiou 

AzizoNViflSA  whether,  in   tbe   event  of   the  tenant  declining   to  ooomi   ondar    any 

Obligation  for  the  payment  of  the  Government  revenue^  ha  has  a  light 

■o  be  maintained  in  hia  holding  on  any  other^  or  what,  equitable  terms. 


BiBI. 


Before  Sir  BamtB  Peacock,  Kt.,  CfUtf  Juiiice,  Mr,  Justice  Trevor,  Mr.  Justice 

Loch,  Mr,  Justice  NormcM,  and  Mr.  JtuHceShwrnhoonath  Pundit. 
1865 

^^^  ^^'     B.  WATSON  Am  othersCPlawtiffs)^.  The  GO  VERNMBNT  aito  othms 

(DBPINDAirTS.)* 

ZimiUUion^^Apverse    Posseesion-^Ouliivaied  and    UmvUHvaied   Lands'^ 
Landlard-^Tenanis-OhaUcaU^Aci  XXIII  (^1861,  &  23. 

The  ownern  of  a  patni  of  Bifihenpore  imed  to  set  aside  a  nnrvt^y  award  and  alt^r 
a  map  (1866)  which  demaroated  certain  lands  as  cultivated  and  nncnltivatpd 
belonging  to  GoTemment,  and  in  the  possession  of  gbatwals.  Certain  ghat  wait 
lands,  part  of  the  zemindari  of  Bishenpore.  had  been  given  up  to  the  Goverment, 
*by  the  zemindars,  in  IfK)3,  and  the  ghafcwals  had  since  paiQ  a  qnft-rent  to 
Government  for  the  same.  The  plaintiffs  became  purchasers  of  tbe  batni  in  18?9, 
nnder  a  sale  for  arrears.  They  admitted  that,  as  to  the  uncnltivated  lands,  they 
liad  never  been  m  aetnal  possession  or  in  the  receipt  of  any  rents  since  they 
purchased,  bnt  they  alleged  that,  from  that  time,  the  gbatwals  fraudulently  or 
dishonestly  refused  to  pay  them  rents,  in  respect  of  the  cnltivated  lands,  as  they 
had  done  to  liheir  predecessors;  and  that  the  ghatwahi  bad  encroaebed  npon  the 
nnoaltivated  lands.  The  gatwals,  on.  the  other  hand,  atated  that  they  never  bad 
paid  rent  to  the  patnidar,  and  that  the  lands  were  all  included  within  those  for 
'they  paid  a  qniVrent  to  CJevemment. 

ffeld(JjoCf(,  J.,  dissenting)  that  the  gbatwals,  if  proved  to  have  been  the 
tenants  of  the  plaintiffs  or  their  predecessors,  <coitld  net  aoquive  a  title  against 
•them  by  adverse  possession  of  twele  years. 

Per  Pbacock,  C  JT. — The  issues  are.f  1)  whether  the  gbatwals  paid  rent  for  the  cul- 
tivated lands  to  the  psitnidar  ;(2)  whether  fhe  cnltivated  or  uncultivated  lands 
form  part  of  the  patui  estate  ;  (3)  whether  the  g^twals  were  in  possession  of 
the  uncultivated  lands  from  1889,  or  for  a  period  exceeding  twelve  years  before 
the  commencement  of  the  suit ;  (4i)  whether  they  paid  rent  for  the  same  to  tbe 
.patnidar. 

The  plaintiffs  were  patnidars  ef  Lot   Eoororeah,  purchased  by  them, 

in   1889,  at    a  «ale    under   Uegulation   YIII   of  1819.    They    alleged 

,tbat  the  lands  in  dispute   originafiy  formed   part   of  the  perraatrently* 

*  Special  Appeal,  No.  2715  of  1863,  from  a  decision  passed  by  the 
Judge  of  West  Burd^an,  dated  the  15th  Jane  1863,  affirming  a  decision  of  the 
Principal  Sudder  Ameen  of  that  district,  dated  tbe  23rd  September  1861. 
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■ 

aeUled    esUte,  PdiguDOA  Bithanpore  ;  that  the  lands  in    luib  were        186S 
partly  cultivated  and  partly  under  jungle ;    that  for   the  cnltivated  ""^^xaoN   ^ 
portion,  the  ghatwale  ia  poasession  had  paid  rent  to  their  predecessor.  v.' 

that  tbey  franda  eaty  refused  to  pay  to' them  (plaintiffs),  alleging  that  they  ^*^^**'*'^*^* 

were  included  within  the  ghatwali  lands   for  which  they  paid  a  quit -rent 

to  Qovemment ;  that  in  18Q2,  a  oertaia  portion  of  the  taloolt;,  consisting 

of  35,955  bigas   held  by   the  ghatwals,    bearing   a    jumma  of  sicca 

rupees  4,611,   was,    by  arrangemtot  with  (joyemment»  made  oVer  to 

Oovemment,  and  oonstituted  a  separate  estate  on  the  rent-roll  of  the 

district ;  that  the  ghatwals  had. from  time  to  time  encroached  upon  their 

(plaiotifiEs*)  estate,  and  that  their  possession  of  the  1,362  bigas  in  dispute 

was  an  encroachment  of  that  nature^  inasmuch  as  the  area  was  not  within 

the  land  made  over  to  Government  in  1802  ;   that  the  Deputy  Collector 

subsequently  ^1855)  demarcated  the  boundaries,  and  prepared  a  map» 

desoribiog  the  land  as  iaduded  in  the  ghatwali  tenure,  under  the  namo 
of  33  pharrees  of  Mauza  Chota  Bunkadoho. 

This  suit  was  instituted  in  1856  to  set  aaida  the  survey  award*  for  the 
correction  of  this  map,  and  for  the  confirmation  of  the  plaintiffs'  mal 
right  ;th9  ghatwals  and  the  Government  (the  latter  appearing  as  prin- 
cipal  defendant)  separately  raised  the  dofeDce  that  the  suit  was  barred  1^ 
lapse  of  tine. 

The  first  Court  dismissed  tjie  suit  en  the  ground^  that  the  plaintiffs 
had  not  heen  in  possession  of  the  land  within  twelve  years.    This  decree- 

r 

was  upheld  on  appeal. 

The  plaintiffs  appealed  to  the  High  Cbmt  on  the  following  grounds  .7— 

L  That  the  lower  Appellate  Court  had  wrongly  thrown  the  oiui» 
upon  the  plaintiffs  in  reigardto  the  plea  of  limitation  advanised  by  the 
defendants. 

IL  That  the  d^endants  being  the  ownws  of  a  limited  estate  within 
the  general  estate  ol  the  plaintiffs,  the  owm  of  showing  ai^  partionlac 
lands  werft  included  in  the  limited  estates  lay  upon  the  defendants, 
and  not  ii^pon.the  plaintiffs,  whose  allegationB  in  regard  thereto- were 
eventaally  of  a  negative  charaoter ;  hot  that  the  lower  Appellate  Court 
overlooking  the  relative  positions  of  the  parties,,  had  erroneously  thrown 

the  burden  of  proof  entirely  on  the  plaintiffs. 

The  appeal  was  heard  by  NoauAV  and  E.  Jaokson,  JJ.,  who  referred 
the  case  to  a  Full  Bench,  under  the  followixig  order : 

NoRKAN,  J.  (who»  after  stating  the  facts,  continued) :  —  It  is  neces-^ 
sary  to  observe  that  the  possession  of  these  lands  by  the  ghatwa]> 


18i  ttPt£  attKOB  WU6iQ3. 

1905        Mendfttiftfl,  In  whose  hbnds   t&ejT  WM«  lkbH»  tb  EiMBiii^tii  m  ilH9^, 

■■"^J  !rr""  is  a  very  difterent  thiftg  to  potsession  by  a  neighbetirilif  te^ndar  <»f 
V.  lands  which  be  claims  as  within  hit  boimdaries. 

QoViBHiiMT.  ji  ^,  gbjjtwal,  in  codrte  of  years.  obtaiAd  possession  by  Weroifthiiiebt 
of  mcd  lands  not  originally  included  in  his  tenure,  he  oonl^  not  in  a 
suit  for  assessment  or  tor  khoB  posseasion,  lilter  refnsal  by  the  ghatwal 
to  makO  a  /^ettlemetit;,  plead  ab  agaiitst  the  owner  of  th6  MttiindaH  that 
the  ^mindbr  had  not  been  in  possession  withih  MH^e  y«an.    Itel 

pbtnt  WM  exp^^sly  decided  tn  KoyUimalh  itoy  ^.  ttoifp  Singh 
6xrdar  and  Koyhuncdh  Soy  v.  Juggemcdh  [Strcof  (1).  Thts  pro- 
ceeds upon  the  well  known  principle  that  the  genertil  Law  of 
Limitation  is  inapplicable  as  again ^  a  zemindar  ih  SHitS  tbr  the  IMlsess. 
moot  of  rent  oi  lands  Within  his  zemindarf.  flee  SMM  ISh6f^^ei96HAh 
V.  SoyhUa^  Mooherfee  <2),  iti  the  Matter  of  the  PeittiM  <6r  JWmiMrf 
Surfna  (3),  and  Hvheem  Ahool  Eoeein  t.  OhtOhrdhetiree  9kt§h  (4). 

The  case  of  tenures  held  as  lakbirai  tenures  before  1790  is  an  excep- 
tion  to  the  general  rule  that  limitlLt^on  cannot  be  pleeded  iti  stiObtases. 
The  oautfe'of  actioti  io  a  suit  for  assessment  by  a  ^min<lllr  Is  Md  to 
be  a    continually  recurring  ont^Beffttmher    XiHar  t.  Bait  SooaAer 

MiJUift  (5). 

Till  the  right  to  assess  has  beei^  repudiated  by  some  sBsthMst  aei, 
thezemindai^  ia  not  put  to  bis  right  of  action.  Therefore,  as  agaisist 
the  person  within  whose  aemindari  or  WZ  lands  those  oow  4u  ques- 
tion may  turn  out  to  be    sitoate,— whether  the  GoTernmenl^  the  Baja  of 

Burdwau,  or  the  patuidar,  appellant,— it  would  seem  that  the  ghatwals 

codld  toot  plead  liniitation. 

Thhi  sebms  to  be  a  totally  ^ifbrent  question  from  tlie  <)ue6tioa 
Whether  the  ghatwal  codH  plead  limitation  for  possession  and  mesne 
profits  from  the  date  of  an  alleged  dispossession  treating  him  as  a  inero 
tiMBpasser.    l^o  deabti  to  ^uoh  a  suit^  twelve  yeairs'  foeaeteiott  witheut 

payment  of  rent  weald  be  an  vmswslk'.  Bee  lf<dr<o(m/sy  JPiMifee  v.  Ometih 
Oktmisr  Feud.  ChauMtty  <6),  JBons  Chunder  FmI  Ch(M)dhnf  r.  JPaadbeo 
Mfmdul  <7K  jifi^in,  if  tfad  gfasSlwads  cotrld  shew  Hbtit  for  twelve  years 
they  had.  paid  itots  epeeiHoally  forthose.lindB  to  the  Ck>VMiment,and%hal 
the  iHtetomBaik  ]uid,|at  aay  ttee  m^re  than  twelve  y^rsbefbre  hdh,  assert- 
ed a  title  to  those  lands  as  malUcs  or  aemindara,  adtersdly  te  t^e  paini  tatlo 

(1)  S.  D.  A.  Rep.,  1858,  m%  S.  D.  A,,  (4)  S.b.  JL  Bep.,  1860,^»4. 

1862,  284, 292.  (5)  Jd.,  1866,617. 

{t)  i  SbL  teep.,  499.  (6)  Id.,  1849,  4lt 
(8)  fi.  D.  A.  Eep.,  lB6e,  168.  (7)  Id  I86ff,  96$.  - 


\.  - 
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bflitodbsrlhutMioii:  If  ttve  landvliall,  011        MM 


mufslry,  ftppeitrtobewitfainthexemi&danof  BisheKapore,  Mid  oompriBed      waooh 
wifcbjn  thd  paiai  telook  of  the  ptaintfffli,  tba  mere  omission,  to  tslke  steps  v. 

to  assess  rent  on  the  lands,  or  to  have  them  deelared  taud  for  seore  than 
twelve  years,  appears  to  ns  not  to  be  a  bar  to  this  sait,  Trhich  is  to  obtain 
tadeelarationc^the  plaintifis^  sM  )p$ghti  The  i^ight  df  aolioEi  appears 
to  date,i  not  Itom  the  tftnB  wken  febe  ghtttvale.  jmar  apfifiar  fimt  to  biMid 
besn  in  possessioa  >mtiiio«t  parent  of  rent,  bat  frsim  the  daie.  whes 
6«oh  poeseseien  ynm  adverse  to  the  patnidar.  Thii  is  aot  merelf 
the  result  we  anite  st  bf  our  own  vrnMOUifh  hot  siooeide  with  ttie 
prineiple  established  by    the  case    of  Goor  Persad  Boy  ▼•   Moulv^ 

JbdQOlM(l). 

It  does  not  appear  from  the  judgment  of  the  Court  below,  nor  can 
we  infer,  that  there  was  any  such  adverse  possession  prior  to  the  date 
tit  the  sarvey  awards  demarcating  the  lands  as  ghatwali,  and  eonse- 
qnently  as  held  tmder  i^e  Government. 

Another  question  of  oondiderable  importance  and  difficalty  might 
arise  if  those  lands  turn  out  to  be  in  fact  (parts  of  the  decennially- 
settled  lands  of  the  remindari  of  Biahen  pore;  and  in  respect  of  which,  the 

Government  are  yearly  in  receipt  6i  revenue  as  such,— wa/,  whether 
the  Government  <dm.  in  its  character  of  msblik  or  owner  of  an  adjoining 
semlndari,  plead  limitation  in  a  bonndary  suit  as  agamst  the  claim 
of  the  ^miodar  to  recover  any  portion  of  his  deoenuially-settled  lands 
eticreaehed  on  hy  the  ryote  of  <&e'  Qovomni^nt. 

These  points  dp  sot  sfppear.  to  have  been  adMrlBd  to  in  the  6asdB  el 
The  OoSLecioT  of  Wut  Burdunm  T.  Mtm^  WnU^otk  and.  Oo.  (9)  «ml 
The  Qovemment  v.  Maharo^  JXheerqj  Ifisf&a^.  OhnmA  BtAfih 
door  (3);  and  oa  our  deoision  is  at  variaiioe  wiA  the  fomer  m^t 
and  the  point  involved  is  one  of  importanpe,  if  the  partias  deeine 
it,  the  point  may  be  re*ai^ed  before  a  Full  Bench, 

Tba  eaae  was  ^cgned  befqjre  a^  9iilL  lleaoh<^NeiiiC4H»  O.  J,  (elfe.), 
«iid  Tarrofe,  iMtau  QmmtMMMAfm  PuMfiR,  snd  lavufes-i  JJ. 

The  following  opinions  were  delivered : 

•  -  •  » 

HdBMAX,  X-r^bis  case  having  rbeen  WMurg^^  befivre  1^.  V^JX  jBes^ 
at  the  reqnset  of  the  veepopdei^t,  s^d  .in  pursuance  ef  the  .perq^saiea 
givea  to  that  efEeo^  I  tbipk  fyv^  liigpitaMfininiB  «ot  ftfiplyitPlb^ 

O)  B.  I>.  A.  Rep;,  UdO,  491.  (3)  Hay,  1863, 384. 

(2)  Ido  1M0, 64a. 
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1965  claim  of  tlie  pttnidiw  to  entumcamen^,  if  tHe  laadt  in  dispata  were 
originally    inoluded    in    the    deoennially-aettled  estafcea  o£  Bishenp^re, 

\^  '  and  wero  not  •nrrendered  by  the  zemindar  to  the  Government  nnder 
OoTiBHMtiiT.  y^^  ftrrangoment  in  1802. 

FiTvpiT,  Jd— In  this  caae  it  appears  to  be  an  admitted  fact  that  th^ 
Permanent  Setitement  was  made  with  the  Baja  of  Bivhenpore  of  bis 
semindari,  togethw  with  certain  ghatwali  lands  held  by  ghatwals,  and  that 
afterwards  it  was  fonnd  expedient  to  detach  the  gbaifwali  knds  from  the 
estate*  and  to  give  some  ranission  of  revenneto  the  aemindar. 

• 

These  lands  were  then  and  are   still  mostly  jangle  and  hilly  tracts^ 

with  very  little  cnltivation,  and  so  their  exact  bonndaries  and  quantity 

it  was  not  easy  to  know  and  dtotermine  st  the  time  of  this  separation. 

The  plaintifE  is  a  patnidar  under  the  aemindar,   and  the    Government 

and  the  ghatwals  oppose  bis  claim  and  plead  limitation,  on  the  ground 

that  the  lands  claimed  by  him  have  been  held  since  the  separation  by 

the   ghatwals   as    part  of   their  ghatwali   tenures.    The  ghatwals  pay 

only  a  qoit-rent  for  the  lands  they  hold,  and,  when  called  upon  by  the 

Government  to  put  in  lists  of  the  lands  held  by  them,  are  said  to  have 

represented  themselves  as  holding  much  less  than  they  actually  did  and 

do  hold.    ISaw,  with  regad   to  the  lands  not  under   coltivatioD,    no 

question  of  adverse  possession  can   arise  ;  but  with  regard  to  the  lands 

said  or  proved  to  be  nnder  cultivation,  it  is  not  improper  to  apply  the 

Law  of  Limitation  when  the  plaintiff  has  failed  to  prove  that  they  were> 

as  he  had  asserted^  held  by  him  nnder  the  right  derived  long  ago  from 

the   aemindar.    The  arguments    of  his   pleader  regarding   the  onus 

ffniiandi  might  have  availed  him  if  there  had  not  been  a  separation,  as 

ghatwals  donot  pay  so mncb per biga to  Govemmehti'  it  is  impossible 

for  Qovemmeut  to  prove  tha;  it  has  actually  and  directly    recerved 

rents  for  any  particular  portion  of  the  lands  in  dispute.    When,  with 

regard  to  tiie^e  cnltivated  lands,  olaimed  by  the  plaintiff,  the  defendants 

plead  limitatipai^  I  do.  not  see  why  they  should  be  reqaired  to  prove 

that  these  lands  have  been  held  by  the  ghatwals,  and  also  prove  that 

the  Government  has  received  rents  for  these  identical  lands.    The  fact 

that  Goventment   rieo^ived  reVeitee   from  the  aemindar  does  not  alter 

the  nature  Of  the  case  or  shift  the  omis.    The  plainciff  in  this  case, 

lilce  any  other  plaintiff,'  was  bound  to  show  that  these  cultivated  lands 

were  held  by  him  within  twelve  jyears  preceding  his  snit.    On   the 

contrary,  he  admits  that,  for  more  than  twelve  years  from,  the,  time  that 

he  acquired  the  right  under  which  he  suesi  he  h^a  never  held  them  ; 
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ud  ao   with   regivd  to  tb»  portkn  of  the  lands  cLumed  by  ,him,  his        Wlf 
daiin  appeavs  ta  me  barred  bj  the  Sbatnte  of  Limitation.     •  ^^^^^^     ' 

I  do  Dot   objecb    to  a  ramand.  regafding   any  portion  of  the  lands  v. 

claimed    that  may.  be  admitted  by  both  parties,  or  proved  by  evidence,  GovsaNHEwr. 
to  be  uncaltivated. 

Although  the  ghatWals  may  perhaps  succeed  in  proting  some  tort 
of  possession   even  of  thsse   lands,  yet  as,   from  thd  very  nature  and 

quality  of  these  lands,  snch  possession  cannot  necessariiy  be  considered 
as  adverse  ;  it  is  not  at  all  advisable  to  apply  any  limitation'  to  the 
claim  of  the  plaintiff  regarding  anoh  lands. 

It  would,  howeter,  be  necessary  to  remand,  in  order  to  find  ont  the 
two  kinds  of  lands,  if  their  respective  qoaotity  and  identity  are  not 
admitted  or  already  proved. 

LoOH,  J.— Wiih  regard  to  the  Jungle  lands,  I  see  no  objection  to  a 
further  investigation  beiniir  made  as  proposed  by  my  coUeagaes,  because 
it  is  verv  difficult  to  prove  possession  of  such  tracts,  unless  the  pro* 
prietor  has  ^zeroised  acts  of  ownership  by  preserving  anci  appro- 
priating the  jangle  for  his  own  use^  or  permitting  others  to  approprinte 
certain  (Portions,   paying    him  for    the  same.    The   mere  assertions  of 

m 

possession  'or  demarcation  in  a  map  are  not  t>f  themselves  proof  of 
posftessioR.  With  regard  to  the  cultivated  lands,  however,  I  do  not  see 
why  the  Law  of  Limitation  cannot  be  pleaded  by  the  defendants  in  this 
XA86  as  in  any  ether  where  the  oompUdnaat  admits  that  he  has  been 
oat  of  actual  possession^for  mere  than  twelve  years. 

The  ghatwali  lands  of  Bishenpore  were  originally  comprised  within 
the    zomindari   of  that    name.    At    the     instance    of  Government,  they 

were  separated  from  that  eemindari,  and  Government  took  posses- 
sion of  an  area  mominally  aggregating  35,955  bigas  assessed  at 
rupees  4.641.  These  lands  had  never  been  measured,  and  the  area  in 
possession  of  Hhe  ghatwaU  was  known  to  be  much  larger  than  stated 
and  the  first  returns  of  the  ghatwali  lands  received  through  the  police 

officer  showed  that  the  lands  in  the  occmpaocy  of  the  ghatwals,  as 
l^hatwali  tenures,  greatly  exceeded  the  area  mentioned  in  the  instra- 
ment  by  which  they  were  transferred  to  Government  by  the  Raja  of 
Bishenpore,  to  whom  a  remmissioa  of  revenue  from  the  jnmma  of  Per- 
£:unna  Bishenpore  was  allowed. 

Whcsn  the  ghatwali  lands  were  transferred  to  Government  they 
were  entered  as  a  separate  mehal  in  the  rent-roll  of  the  district,  and 

did  in   fact  constitute  a   sepcrate  estate  therein.    The    ghatwals  hold 
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18(^6        these    haiB  direct  fron   Goveratiseiit    fn    retom  of  ibeir  sertiee  as 
WAT«o!f      po^'cet  paying  »lw>  a  •tt»tt   quit-rent.    Tbey  stend  tery  mticli  in  the 
V.  poeition  of  talookdora  under  a  eemindar,  paying,  howeTer,  in  return  for 

^'^^  *  the  lands  they   hold,  uotafull  money-rent,  but  a  rent  consisting  partly 

of  service  and  partly  of  money.  It  appears  to  me  that  the  position 
of  Gowemmtutt  as  prpprialor  U  t}ks  Rbatwali  mebal,  i|i  tlisA'  pi  an 
hidepMideot  lemiiidar  dorimg  no  tiiU  from  the  aemindar  of  Bisheo* 
pore,  but  as  oooipletsly  sftpafata  from  him  and  ^^^  eemipdari  as  it 
G}ov«tnment  had  aocpilrsd  the  lands  by  gift  or  ptfrohasst  or  by  any  other 
independent  mode.  Now,  if  alalookdar  payini^a  fixed  jnmma  to  his 
ssmindar,  encroadh  upon,  the  property  of  a  neigbboiunQg  aemindar,  he 
pays  no  inoresse  <tf  rent  to  his  own  Undlord  ftr  Unds  so  soquired  i 
and  if  the  injured  aemindar  sleep  over  his  ngbts»  and  dp  not  seel^ 
to  reooTcr  possessioa  within  tlw  period  aHoired  hy  law  the  talook- 
dar  and  his  ssmlndar  may  effeotoaUy  plead  tbo  Lsw  of  Lbaitatioa  against 
him. 

Why  shonld  the  saiaemle  not  be  applied  to  the  case  of  these  gbati* 
wals  ?  If  a  ghatwal  tnsspassf  the    party  injured  is  bound  to  tales  seeps 

to  remedy  the  injury  in  proper  timfi.  If  he  sleep  over  his  rights,  why 
eboold  he  not  lose  his  remedy  as  in  other  oases  P  The  oonduct  of  the 
^hatwal  may  be  reprehensible  in  apprepriating  the  property  ef  another 
but  it  is  Sbo  worse  than  that  of  the  laJookdar  whom  I  have  supposed 
under  sinular  circumstances  ;  and  it  the  talockdar  and  his  semindar 
could  plead  limitation  as  against  a  party  seeking  to  reoover  possessioa 
why  should  not  the  ghatwal  and  Government,  his  zemindar,  be  able  to 
take  the  same  plea  P  It  is  true  that  Government  is  unable  to  show  that 
it  has  received  rents  for  the  lands  alleged  to  have  been  encroached  upon 
and  thus  exercised  acts  of  ownership  over  them,  but  a  zemiodar,  whose 
dependant ^fcalookdtr  encroaches  on  the  neighbouring  zemindar's  lands, 
is  equally  unable  to  show  this,  and  therefore  this  test  is  equally  defective 
in  his  case  ;  and  yet  in  the  latter  case,  if  the  injured  party  sleep  over 
his  rights,  he  loses  his  remedy. 

In  the  present  case,  we  find  {that  plaintiff  purchased  the  patni 
in  1839.  He  admits  that,  in  regard  to  those  cultivated  lands  he  has 
never  received  rents  from  the  ghatwals,  who  hold  them,  rightly  or 
wrongly,  as  part  of  their  ghatwali  tenure.  In  fact,  he  admits  that  he 
has  exercised  no  right  of  ownership  over  them  for  more  than  twelve 
years  i  He  Alleges  that  his  predecessor  did  collect  rents  from  the 
ghatwals,  whidi  they  ceased  to  pay  on  his  purchase  of  the  patni. 
Why  did  hs  sleep  over  his  rights  if  they  eiver  were  in  existeiioe  P 
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Id  may  be  said,  however,  that  this  is  not  a  suit  for  possession.    The         1865 

form  of  the  suit  matters  very    little,   except    to  show  the   ingenuity  of 

the  party  bringing   it.    In    substance    it   is  to  recover  possession  ;  but  fj, 

instead  of  bringing  his  action  for  possession  and  mesne  pix)fits  as  Qovkhnmknt, 
against  wrong-doers,  the  plaintiff  assumes  that  the  lands  are  his,  and  the 
defendant  ghatwals  recusant  occupants,  and  therefore  he  brings  his 
action  to  assess  these  tenures.  Had  the  suit  been  brought  in  its 
present  form  against  an  ordinary  zemindar,  the  Law  of  Limitation  could 
have  been  as  effectually  pleaded  as  if  the  suit  had  been  to  recover  posses- 
sion; and  as  plaintiff  by  his  pleading  shows  that  he  has  been  out  of 
possession  for  more  than  twelve  years,  his  suit  would  have  been  held 
to  be  barred.  In  what  respect  is  Government  holding  the  ghatwali 
tenure  in  its  own  right  as  zemindar,  in  a  different  position  from  an 
ordinary  zemindar  ?  Government,  it  appears  to  me,  as  zemindar,  has  all 
the  rights  and  privileg;es  of  an  ordinary  zemindar,  and  the  laws  appli- 
cable  to  suits  bronght  against  the  latter  are  equally  applicable  to  suits 
against  the  former.  The  piiBsent  suit  brought  for  assessment  is  simply 
an  attempt  to  evade  the  Law  of  Limitation,  and,  if  effectual  now,  may 
be  used  in  all  cases.  I  would,  theiiefore,  confirm  mo  much  of  the  order 
of  cho  Judge  as  relates  to   the  cultivated  lands. 

Trevor,  J.— The  question  before  us  in  this  case  is  a  simple  one,— wtg., 
whether  tlie  Statute  of  Limitation  bars  the  claim  on  the  plaintiff's  own 
statement  of  his  case  or  not. 

(After  stating  thefacf8,)^'Qsid  all  the  lands  been  under  cultivation,  and 
the  zemindar  in  possession,  or  had  Governmeni  pleaded  that  it  had,  by  the 
receipt  of  rents,  exercised  the  right  of  ownership  continuously  over  the 

whole  of  it,  this  possession  being  adverse  to  the  plaintiff,  it  would  have 
been  for  the  plaintiff  to  show  that  he  had  been  in  poJ»se8£ion  within  twelve 
years  prior  to  the  date  of  suit,  anl,  failing  on  this  point,  his  suit  must 
have  been  dismissed.  But  such  is  not  the  state  of  the  present  case.  The 
Government  pleader  admits  that  fhe  land  in  dis  dispute  is  partly  cultivated 
and  partly  jungle,  and  that  he  gets  a  quit-rent  from  the  ghatwals  for 
a  large  guantity  of  land  ;  and  that  he. is  unable  to  say  whether  this  is 
the  portion  of  the  land  on  which  the  quit-rent  was  fixed  or  not, — What  is, 
he  is  unable  positively  to  assert  an    adverse  possession  to  the  defendant. 

Now,  as  regards  the  uncultivated  lond,  there  seems  to  mo  to  be  no 
doubt  that  there  was  no  posaession  accompanied  by  an  exercise  of  the 
right  of  ownership  in  any  one,  either  in  the  plaintiff  or  in   Government. 

The  ghatwals'  possession  alouc  is  not  adverse  to  the  plaintiff,  they  being 

28 
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1865        HBder-tenants.    It  follows  tli&t,  for  this   portion     of  the  claim,  the  case 

Wats  ToavLst  un questionably  be  remitted    for  re-iuvestigation    as   to  whether 

V,  the  ancultivated  land   formed    portion   of   the  lands  made  over  to  the 

OoviRWMiWT,  Government  in  1802,  or  not.    If    it    did,  the   plaintiff's  suit  must  be 

dismissed ;  whereas  if  it  did  not,  he  mnst  obtain  a  decree. 

Again,  as  to  the  caltivated  land,  as   Government  is    unable  to  assert 

that  these  lands  are  those  on  which  quit-rents  of  the  ghatwals  were 
fixed,  and  consequently  those  on  which  it  has  continuously  exercised 
tht   light  of   ownership,  the  mere   fact  of  the  gb'atwals  having  taken 

possession  of  und  caliivated  them  cannot,  by  limitation,  bar  the 
Tight  of  either  zemindar.  In  this  state  of  things,  it  seems  to  me  that  no 
Application  of  the  Statute  of  Limitation  on  the  pleadings  can  be  made ;  but 
this  portion  of  the  case,  cm  well  as  that  regarding  the  uncultivated  lands 
-must  be  tried  upon  its  merits,  the  real  issue  being,  are  the  en  tivated 
lands  in  dispute  within  the  estate  of  plaintiff,  or  the  ghatwali  estate  of 
Government,  BS  settled  in  1802  p  The  plaintifE  alleges  that  his  prede- 
'Cessor  in  the  patni  always  collected  rents  from  these  lands.  If  he  is 
by  evidence  able  to  prove  this,  it  will  go  far  to  establish  his  title  to  them, 
as  on  the  part  of  Government  it  is  noc  asserted  thiit  these  particular 
lands  have  ever  been  subjected  by  it  to  assessment.  On  the  view  of 
the  case  expressed  above,  the  whole  case  should,  in  my  judg  ment,  be 
remitted  for  enquiry  on  its  merits  in  the  mode  above  suggested. 

In  consequence  of  the  death  of  Mr.  Justice  Levinge  before  judgment 
the  case  came  before  the  Chief  Justice  (Sir  Barnes  Peacock),  by 
whom  it  was  referred  to  another  Full  Bench,  under  the  foHowing  order  :— 

PXACOCK,  GL  J.-— But  for  the  opinion  of  the  two  learned  Judges 
(Mr.  Justice  Trevor  and  Mr.  Justice  Norman),  I  should  have  enter- 
tuned  no  doubt  or  difficulty  on  the  subject  ef  this  case.  As  to 
the  cultivated  lands,  those  learned  Judges  differ  from  Mr.  Justice 
Loch  and  Mr.  Justice  Shuroboonath  Pundit.  It  appears  to  me  that 
the  decibien  of  the  18ih     June     1860,     which    was    passed    by    Mr. 

Justice  Loch  and  Mr.  Justice  Bay  ley,  in  Collector  of  West  Burd- 
wan  V.  Waison  (1),  is  perfectly  correct;  and  foUowins?  that 
decision,  and  the  principle  on  which  cases  of  this  sort  ought  to  be 
•determined,  it  appaars  to  me,  if  I  can  legally  express  an  opinion  upon  the 
subject,  that  the  decision  of  Mr.  Justice  Loch  and  Mr.  Justice  Shumboo- 
imth  Pundit,  as  to  the  cultivated  lands,  is  correct ;  but  I  unfortunately 
differ  with  those  two  learned  Judges  with  regard  to  the  uucul tivated 

(1)  S.  D.  A.,  1860,  643. 
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lands,  becaa9e  it  appears  to   me   that  there   maj    be    a   possession  of        I86& 
uncultivated  lands  or  juugle,  just  as  much  as  of  cultiv^ated  lands.    Take      ^ 
the  instance  of  tea  gardens  in  Gachar  or  Assam.    There  is  no  doubt  that  v. 

persons  have  bought  land  from  Govemmeot  for  tea  gardens,  who  ar»  ^ 

in  poasesaioa  of  the  whole,  notwithstanding  large  portions  are  jnnglo 
md  wholly  uncultivated.  There  may  be  great  difficulty  in  proving  the- 
pos«e88ion  of  uncultivated  lands  ;  and  if  there  is  any  donbt  as  to  who- 
18  in  pOBsesaion,  the  case  would  probably  be  determind  in  favor  of 
ike  party  who  proves  title;  but  if  one  party  can  prove  that  he  has  been 
in  adverse  possession  of  nnoultivated  lands  lot  a  sufficieotly  long  time 
to  bar  ibe  remedy  of  the  person  who  hibs  ftitto,  the  case  of  the  latter  may 
be  bam«d  by  limitaitton  as  to  nimdtivated  land  or  jungle  in  the  same 
manner  and  to  the  same  extent  aa  regards  cnltivated  lands.  Mr.  Justice 
liooh  says  that  it  is  very  diffiealt  to  prove  the  possession  of  uncultivated' 
lands,  and  Mr.  Justice  8hnmboonath  Pundit  is  of  the  same  opinion.  B«t 
although  such  a  dfficulty  may  exist,  it  doos  not  follow  that  it  is  insnnnoant^ 
able.  Therefore,  If  I  oould  express  an  opinion  as  to  whether  the  case 
should  be  remanded,  I  should  remand  it,  if  at  alt,  as  to  the  uncultivated' 
lands,  to  try  first  whether  the  ghatwala  had  or  Bad  not  adverse  posseission 
of  the  uncultivated  lands  for  a  period  exceeding  twelve  years  before  the- 
commencement  of  the  suit,  and  should  hold  that,  if  the  poatiession  by  the 
ghatwals  for  twelve  years  before  the  institution  of  the  suit  should  bo* 
established,  the  plaintiffs  would  be  barrad  with  regard  to  the  uncultivated' 
lands  just  as  much  as  with  r^rd  to  the  cultivated  lands.  If  neither 
party  shoold  be  proved  to  have  had  actual  possession,  or  to  have  exer-' 
cised  right  such  as  would  amount  to  possession,  or  from  which  posses- 
sion might  be  inferred,  the  question  of  title  would  have  to  be  gone  into. 
This  would  be  the  case  if  the  cause  were  remanded  for  re-trial  as  to  the- 
tmcuTtivated  lands,  but  I  am  not  sure  that  it  will  not  turn  out  that  the 
lower  Courts  have  found  as  a  £»ot  that  the  ghatwals  were  in  possession 
of  the  uncultivated  lands.  This  question,  however,  I  cannot  enter  into- 
as  a  fifth  Jadge,  the  four  other  Judge  Jiot  differing  a»  Uy  the  uncul- 
tivated lands. 

If  I  were  to  give  judgment  as  to  the  cultivated  lands,  and  an  applica- 
tion for  a  review  of  judgment  were  to  be  presented  as  to  the-oncaltivated 
lands,  a?  the  pleader  tor  Government  has  proposed,  I  coald  not  express 
an  opinion  on  thab  matter,  because  I  should  be  no  party  tathe  judgment 
asitb  th6  uncultivated  lands  :  as  to  those  lands,  the  judgment  would  bo 
that  of  the  four  Judges  alone.  But  upon  looking  ab  section  28  of 
Act  XXIII  of  1861,  I   doubt  whether  I  hai^e  power    to   express  an. 
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1865         opinion  at  all  in  the  case.    That  seclion  enacts  as  folkws :  — "If,  when  the 
WATgojr       "Court  conf-ist  of  only  two  Jadges,  there  is  a  difference  of  oi'inion  upon 
V.  '*  the  evidence  in  coses  in   which  it  is  competent  to  the  Court  to  go  into 

*'  the  evidence,  and  one  Judge  concur  in  opinion  with  the  lower  Court  as 
''to  the  facts,  the  case  shall  be  determined  accordingly  ;  if  in  a  Court  fo 
**  constituted  "  (that  is,  a  Court  compered  of  two  Judges),  *^  there  is  a 
**  difference  of  opinio  n  cpcn  a  point  of  law,  the  Judges  shall  state  the 
**  point  upon  which  they  differ,  and  the  case  shall  be  re-argued  upon  that 
*'  question  before  one  or  more  of  the  other  Judges,  and  shall  be  deter 
**  mined  according  to  the  opinic  n  of  the  majority  of  Judges  of  the 
"  Sudder  Court  by  whom  the  appeal  is  heard."  The  Court  by  whom  this 
appeal  was  heard  was  not  a  Court  consisting  of  only  two  Judges.  It 
was  a  Court  consisting  of  five,  who,  if  one  of  them  had  not  unfortunately 

died,  would  have  considered  and  passed  their  judgment  on  all  the  points 
brought  forward.  Mr.  Just'ce  Levin ge  might  have  ezpi-essed  an  opinion 
as  to  the  uncultivated  lands  which  I  cannot.  I  therefore  do  itot  stand 
in  the  same  position  as  he  did.  It  is  not  a  mere  technical  objection, 
because,  when  the  Judges  take  time  to  crnsider  and  consult  together 
|t  is  possible  that  the  opinion  and  argument  of  one  Judge  might  to  some 
extent  influence  the  opinion  of  another  Judge.  It  might  have  been  that 
Mr.  Justice  Levinge  might  have  cfnvinced  Mr.  Justice  Loch  and 
Mr.  Justice  8bumboonath  Pundit  that,  although  there  might  be  great 
difficulty  in  proving  possession  of  uncultivated  lands,  the  cace  should 
not  necessarily  be  remnaded  to  try  the  question  of  title,  until  the  question 
of  possession  had  been  first  determined  ;  or  that  the  fact  of  possession 
of  the  ilncultivated  lands  had  been  decided  by  the  lower  Courts,  and 
was  not  open  to  be  reversed  on  the  special  appeal.  When  the  case 
came  before  me  to  refer  it  to  a  fifth  Judge,  in  consequence  of  the  death 
of  Mr.  Justice  Leveinge,  I  thought  that  that  woald  be  the  proper 
course.  It  did  not  occur  to  me  then  that  I  should  not  be  in  precisely  the 
same  position  as  that  learned  Judge,  and  to  point  out  in  consoltation 
and  express  my  views  en  those  points  of  the  case  upon  which  there  was 
no  difference  of  opinion  nmongst  the  other  four  Judges.  But  upon  fur- 
the  conaideration,  it  appears  tome  th tat  this  is  not  a  case  within  seci ion 
23  of  Act  XXIII  of  1861,  and  that  the  case  ought  to  be  re-argaed 
before  five  Judges,  of  whom  I  will  form  one.  I  think  that  the  other  four 
Judges  ought  to  be  the  four  who  heard  the  case  before. 

Therefore,  without  expressing  any  decided  ©pinion  on  the  points  upon 
which  the  learned  Judges  either  diJBfered  or  agreed,  because  my  mind  is 
open  to  be  influenced  upou    father   argument   at   the  bar,   or  by  the 
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t^pmions  and  BTgamenfes  of   my  learned  brothers,  I  merely  decide  that ^^^^ 

this  is  not  a  case  for  a  single  Jadge   under    section  23  of     Act  XXIII  of      Watson 
1861,  and  that   it  must  be  re-heard  before  a  Full  Bench  of  five  Judges*  ^      «• 

.  .  .        ,  GoVKRliMXICT: 

I  will  arrange  and  fix  an  early  day  for  the  re-beanng  or  the  case 
before  five  Judges  as  above  stated.  I  am  very  sorry  that  the  mistake 
should  hare  occnrred,  and  that  the  learned  coansel  should  have  had  the 
trouble  to  re-ari^e  the  cane  fruitlessly. 

The  case  "was  accordingly  re^heard  before  such  Fall  Bench,  when  th  o 
following  judgments  were  delivered  ;— 

Pkacock,  C.  J.— There  are  two  questions  in  this  case :  firstly,  as  to  the 
cultivated  lands,  of  whioh«  it  is  admitted,  the  defendants  were  in  posses- 
sion ;  and,  aeeondlu,  as  to  the  unoultfvated  lands. 

It  appears  that  the  ghatwali  lands  were  originally  part  of  the  zemin- 
dari    of     Bishenpore ;  and  for    some  reasons    (as    to    which   it    is   not 
necessary  now  to  inqmre)  a  portion  of  the  lands   were  given  up  by  the 
■  zemindars  to  the  Government,  and  the  Government  gave  up  a  portion 
of  the  revenue  assessed  on  the  zemindari. 

Upon  a  survey  of  the  lands  which  are  now  in  dispute,  both  the  culti* 
vated  and  uncnltivated  lauds  were  included  as  belonging  to  the  Govern- 
ment and  in  the  possession  of  the  ghatwals. 

The  owners  of  the  patni  of  Bishenpolre  claim  to  set  aside  that  survey, 

and  to  declare  that  they  were  entitled  to  the  lands,  both  cu'tivated  and 

nil  cultivated.    They  admit  that,  as  to  the  uncultivated  lands,  they  have 

never  been  in  possession  or  in  tiM  receipt  of  any  rents  since  the  .year 

1839,  when  they  becaime  purchasers  of  tlie  patrii  under  a  sale  for  arrears- 

But  they  aay  that,  from  that  time,  the  defendants  Tthe  ghatwals)  fraudu. 

lently  er  dishonestly  refused  to  pay  them  rents  as  they  did  to  their  pre- 

de«;esaors.    The  defendants   say  that  they  never   paid  any  rent  for  the 

lands  to  the  patnidar  of  Bishenpore ;  that  thiit  allegation  is  not  true ;  that 

they  hold  novf,  and  bave  held  these  lands  since  1889,  without  paying 

any  other  than  the   quit-rent  which  they  paid  to  Grovevnment.    It  is  an 

important  question  (as  regards  not  only  the  Gk>vernment,  but  as  regards 

the   ghatwals   also)  whether,  in  respect  of  lands  which  the  defendants 

claim  to  have  held   as  part  of  these  ghatwali  tenures,  they  are  now  to 

be  called  upon  to  pay,  in  addition  to  the  quit-rent,  a  rent  to  the  patnidar, 

on  the  ground  that  thoy  are  a  portion  of  the  lands  of  the  patni  of 

Bishenpore.    If  the  plaintiffs  can  make  out  that  the  ghatwals  did  pay 

rent  to  their  predecessors,  such  payment  as  against  the  gbetwals  would  bo 

evidence  that  the  lands  in  respect  of  which  the  payment  was  made  wcru 
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^^        pati  o!  the  pttfcni  of  Bivhenfiore.    Bafc  the  ghatwalci  could'not  legally  trans- 
Watson      ^^^  ^^^  right  to  the  lands,  if  they  really  were  part  of  the  ghatwali  estate, 
V.  from  the  Ooremmefat  to  the  patmdalr,   hf  paying  rent  to  the  patnidar 

'  of  Bisfaenpore^  io  addilioa   to  the  quilrreot.    Therefore,  as  regirds  the 
ghatirsls,   it  vi  necessaxy  to  inqnire  whether  they  did  or  did  not  pay 
retit  to  the  patnidar  prior  to  1880.    If  they  did*  sneh  payment  as 
regards  the  ghatwals  would  be  evidenee  in  favdr  of  the  owners  of  }Bishen. 
pore  ;  btit  as  against  the  GkrremmeDt,    the  mere  fact  of   paying  the 
owners    of   Bi«<henpore  (wonid  not  be  snlfident.    Tha  first   issoe  that 
onght  to  be  tried  as  tothd  caltirated  lands  is  whether  the" defendants' 
(ghatwals),  or  those  under  whom  tjhey  claim,  paid  rent  for  any  and  what 
part  of  the  cnltivated  landiB  t«  the  prJvleoeesors  of  the  plaintiff ;  and  next* 
whether  the  onltivated  and  uncultivated  lands,  or  any  and  what  part  of 
them,  formed  part  of  the  patni  of  Bishenpore.     Then  as  to  the  noculti- 
▼ated  laodst  it  is  said  that  the  defendants   were  not  in  possession.    But 
the  survey  shows  that  they  are  in  possession,  and  that  those  lands  are 
part  of  the  ghatwali  lands ;  and  the  aotion  being  brought  to  set  aside 
the   award   made   in   that    survey,   there  is  tk  prima  facie   case  in  the- 
defendants'    favor    that  they  were  in  possession  of  those  lands.    Now 
althongh  it  may  be  difficult  in  many  instances  to  prove  the  actual  pos- 
session of  jungle  lands,  it  is  possible  to  do  so. 

The  ciTil  law  requires  different  kiods  of  proof,  according  to  the  nature 
and  quality  'of  the  things  tobe  posBessed    It  is  laid  down  as  follows  in 
Domat's  Ovil  Law  .— 

'*  One  may  possess  corporeal  tilings,  whether  they  be  moveable  or  im- 

"  moveable  $  but  according  to  the  difEarences  of 

Page  864,  nanu  2130.         ,    ,    .  .  x.  i_       -  *^l 

^         ^  *<  their    nature,,    the    marks  of  the   possession 

**  of  tU^m  are   different.      Thus,  one  may  possess  movables  by  keeping 

**  them  under  kx^k  and  key,  or  leaving  them  otherwise  at  one's  disposal, 
Thta^  one  possesses  oatUe'eidier  )*y  shutting  them  up  or  giving^them 
to  he  IMpt.    Thns,  one  possesses  a  hoase  by  dwdling^  in  it,  or  having  the  j 

keys  thereof,  or  trusting  it  to  a  tenant,  or  by  building  J  in  it..   Thus,  one 

"  possesses  lands  by  cultivating  them,  reaping  the  fruits,  going  or  coming 

"through  them,  or  disposing  thereof  at  pleasure." 
The  marks  6i  possession,  therefore,  trith   regard  to  property  depend. 

on  the  nature  of  the  property.    It  ia  not  neoeesary  iu  order  to  prove 

poBsession,  to  prove  an  actual  bodily  continous  possession. 
Domat  sayby-**  Although  possession   implies   the  deteution  of  what 

»      ^AP,    ^^  A^jw.  '*  ^^  poseess,  yet   this  detention  ought  not  to 

Page  847,  para.  Site        „,  ,  ,  . 

be   so  understood  as  if  it  were  necessary  to.  * 
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have  always,  either  in  our    hand  or  in  onr  sight,  things  of  which  we        1^66 
have  the  possession.    Bat  after  possession  has  been  once  acquired,  it     WiTgoif 
is  preserved  without  an  actual  possession.*'  _       ^* 

The  exercise  of  such  acts  of  owuership  over  jungle  lands  as  would 
ordinarily  be  exercised  orer  property  of  that  nature  would  be  etidence 
of  possession.  For  instance,  if  it  were  preyed  that  the  ghatwals  were 
in  the  habit  of  cutting  or  preserving  the  wood,  gathering  wax  or  wild 
honey,  collecting  sticks,  laO|  &.,  may  all  be  evidence  of  aotn  of  owner- 
ship of  possession,  and  those  who  have  to  deal  with  t^ie  facts  of  the  case 
must  determine  whether  the  acts  were  referable  to  the  right  of  property 
or  possession,  or  acts  of  mere  right  or  easemeat  in  iependent  of  possession. 
As,  therefore,  there  may  be  possession  of  uncultivated  land,  as  well  as  of 
culti^ted  load,  the  question  miji^t  l^  .tried  w^etl^er  the  def^ad^ut9  w^re 
in  possession  of  the  uncultivated  Lpbuds  from  the  ycfar  18d{9,  or  for  a 
period  exceeding  twelve  yeajTS  next  before  th^  commencemept  of 
this  suit ;  t^id  if  ^hey  Ijufd  possessipp  o;f  j^he  un9u1jiivated  laod^,or  of  any 
portion  of  th,em^  whether  they  ever  p^^  rent  Icur  Jil^em  to  tb^  p)aip(;ff  pr 
his  predecessors. 

I  think  these  are  the  only  issues  which  it  will  be  necessary  to  try  for 
the  purpose  of  coming  to  a  correct  conclusion  as  to  the  final  deci-ion  of 
this  case.  But  a^  these  questions  of  fact  may  be  difBicult  to  be  dealt 
with  upon  the  evidence,  I  think  it  will  be  well  to  direct  the  Judge  to 
take  the  case  on  to  hid  own  file,  so  that,  in  case  of  necesFity,  it  may  come 
up  to  this  Court  as  a  regular  appeal,  and  be  heard  and  determined  aa 
well  on  the  questions  of  faot  as  on  the  questions  of  law. 

The  issues  are  as  follow  :r— 

1.  Whether  the  defendants  <gbAt:¥alej^  pr  tliose  under  whom  they 
claim,  paid  xient  for  any  and  what  par^  of  /the  cultivatfed  lands  ,to  thQ 
plaintiff  or  his  predecs^ors  of  .the  patpi  estate. 

2.  Whether  the  cultivated  or  unou|t^7f^ted  1^4^  olaimed,  or  apy  and 
what  part  of  them,  formed  part  of  th^  X>%^V^  estate  of  the  plaintiff. 

3.  Whether  the  4efendant8  (ghat^wals)  were  dn  possession  of  the 
uncultivated  l^ds,  or, of  any  and  what  part  ef  them,  from  the  year  1839» 
or  for  a  period  exceeding  twelve  yeaoa  before  .the  oommencement  of  this 
suit. 

4.  Whether  they  p-id  rent  for  the  -  same,  or  for  any  and  what  part 
of  them,  to  the  plaintiff,  or  the  owner  of  the  p'.tni  estate. 

I  should  add  that  a  tenant  cannot  prescribe  against'  his  landlord  accord- 
ing to  the  English  law  or  the  civil  law,  nor,  as  I  understand,  according 
to  the  law  as  laid  down  in  the  Sudder  Decisions. 
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IM&  Trsvoe,  J.— When    ihi«  case  was  last  before  the  Court*  I  pnt  in  a 

"~~~~~— ^  written  judgment,    and    I    nee   no  reason    to  alter  the  opinion  therein 
Watsom 

tf.  expressed.    It  appeal's   to  me    that  the  case  should  be  referred  to  the 

CrovsuHMicMTy  j^^qj.  Qonrt  for  inquiry  on  only  one  point,— viz.,  with  whom  is  the  title 
to  the  lands  in  dispute — i$.  it  with  the  plaiqtifE  (t  the  defendant? 

The  only  parts  who  could  plead  an  adverse .  possession  to  the  plaintiff 
is  the  Qovernment,  Bat  it  has  never  set  up  an  adverse  possession^  and 
the  mere  fact  of  the  ghatwals  having  been  in  possession,  as  tenants,  can- 
not entitle  them  lo  do  so.  Such  being  the  case,  in  my  opinion  the  only 
point  for  inquiry  is,  as  I  have  above  stated,  with  whom  is  the  litle^with. 
the  plaintiff  or  the  defendant?  aud  I  wuuld>end  the  case  back  for  that 
purpose  only. 

LoGH,  J. — I  stiU  adhere  to  my  former  opinion.  I  think  the  suit  is 
barred  by  limitation.  Tne  plea  set  up  by  the  defendants,  aud  takeu 
togekher  by  ti.e  zemindar  and  the  ghaiwal,  is  a  valid  plea ;  and  as  the 
plaintiff  admit  that,  as  regards  the  cultivated  lauds  he  has  exercised 
no  right  of  ovmership  fur  more  than  tweUe  years  he  canuob  bring  his 
action  to  recover. 

With  reg  ird  to  the  uncultivated  lands,  however,  there  is  not  the  same 
admtsiuon  madei  and  tbererore  I  think  the  case  may  go  back  again  for 
the  question  of  possession  lo  be  re-uied,  as  proposed  by  the  learned  Ohief 
Justice.  If  plaintiff's  possession  within  twelve  years  be  proved,  it  will 
go  far  to  prove  his  title* 

NoRKAK,  J.— I  adhere  to  the  opinion  I  onginally  expressed  in  this 
oase.  With  reference  to  the  arguments  which  have  since  taken  place 
it  is  necessary  to  add  that,  when  the  case  was  before  the  Court  on  the 
last  hearing,  Baboo  Krishna  Kishor  Ghose  admitted  that  the  Govern- 
ment had  not  received  rent  specifically  for  those  lands  from  the  ghat- 
wals,  defendants,  who  were  in  possession.  For  the  purpose  of  the  plea 
of  limitation,  it  must  b^  assumed  that  these  lands  were  within  the  limits 
of  the  deoeunially-settled  estate  of  Bishenpore.  I  think  that,  when  a 
person  holds  l«nds  within  aeemindari,  but  not  under  a  zemindari  title, 
in  order  10  sustain  the  plea  of  limitation  against  the  zemindar  suing  to 
•ssess.  he  must  show  a  possession  adverse  to  that  of  the  zemindar.  If 
he  is  a  mere  ryot,  his  poiseseion  is  not  adverse.  Again,  as  a  more  squat- 
ter, he  lannot  plead  liiiiitation.  If  the  pica  of  limitation  could  be 
pleaded  successfully,  it  would  be  on  the  ground  that,  from  a  twelve  year's 
pos.essioDyit  could  beinferreJ  that  a  rent-free  tenure  has  been  created 
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within  the  zenundari.    Bab  such  a   grant,  if  actually  made,  weald  be        tgAc 
invalid,  and,  as  it  appears  to  me,  oontrary  to  section  10,  Eegnlation  XIX 


of  1793.    That,!  believe,  is  the  true  ground  of  :the  ddcisicAi,  in  cases ^  Tfxrsem^' 

likaShiikk  Shafadoolah  t.  Joy  Kishm  Maoherjee  (1),  that  the  geneml  Gpvbbnmbmtj 

Law  of  Limitation  is  inapplicable  tathe  case  of  a  person  who  pitx^eds 

to  assess  rent  against  another,  holding  under  an  alleged  invalid  rent-free 

tenui*c.    In  that  case,  and  in  Degwnher  MUt9l^B  case  (2),  it  is  said  that 

the  cause  of  action  was  a  perpetually  recurring'  one.    I  think  that  princi^ 

pie  applies  to  the  persons  who  are  now  found  occupying  lands  within  the 

zcmiudari  of  Bishenpore.    They  themselves  could  not   plead  limitation 

iu  a  suit  to  assess  and  dedarethe  land  to  be  mot  lands.    I   thiqk  it 

maktts   no  difference  that  they  are   holding  adjacent '  lands  under  the 

Government.  They  say  that'  the  lands  are  within  azemindari  belong. 
ing  to  the  Government.  Are  they,  or  are  they  not  P — ^that  is  a  simple 
issue  It  may  be,  as  a  general  rule,  that  encroachments  are  to  belong  to 
tbe  estate  of  the  landlord  under  whom  the  encroaching  tenant  holds. 
But  that  is  a  presumption  capable  of  being  rebutted.  It  is  by  no  means 
clear  that  there  is  such  a  presumption  in  favor  of  the  landlord  as  against  a 
stranger .  Lord  Campbell  in  Doe  dem  'Baddeley  v.  Mcutetf  (9>  says: — 
''.The  principle  of  law  must  be  that  thejlessee  is  estopped  from  denying 
**  that  the  whole  premises  are  those  which  were  demistid  to  .him. 
*'It  would  be  strange  to  lay  down  that  the  tenant  steals  fpr  i^be 
'*  benefit  of  his  landlord.    If  lit .  was  so  taken,    the   landlord   is   thereby 

entitled  as  against  the  tenant  who  took,  but  not.  as  against  a.  third 
person."  The  zemindar  of  Bishenpore  being  liable,  to  the  payment  of 
Government  revenue  in  respect  of  these  lands,  it. is  exactly  the  same 
as  if  a  contract  existed  with  the  Government.  It  appears  to  me  that 
•the  (Government  cannot  be  in  the  position  of  being  entitled  to  cjaim  the 
Government  revenue,  and  at  the  same  time  to  plead  adverse  possession  as 
ag^ainst  the  zemindar  in  respect  of  these  lands.  I  am  therefore  prepared 
to  say  that  the  Government  cannot  set  up  an  adverse  possession.  It  is 
clear  that  the  Government  never  did,  in  fact,  assert  any  adverse  title  by 
taking  rent  for,  or  specifically  asserting  a  claim  to,  those  lands  as  against 
^e  zemindar.  Had  the  Government  actually  asserted  an  adverse  title 
to  the  )ai^ds  aa  be^pg^p^rt  of  .the  ghatvali  lands^ore.thantwf^lve 
years  ago,  the  jqi^c^stion  would  have  been  diJSerent.  ,  As  to  the  first  issuo 
proposed  by  the  learned  Chief  Justice  (namely^  whether  the  ghatwals. 


(1)  7  Sel.  Rep.,  499.  (3)  17  Q.  B.,  376. 

(2)g.D,  A.  Rcp.,.185e*6l7. 

*     •  ^ 
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1865        or  tliose  under  whom  they  claim,    paid  rent  lor  the  cultivated  land^  to 

Watbon      *^  plaintifls  or  their  predeoeesor; ,  I  see  no  objectioii  to   it;  and  if  that 
^  V.         iBsae  is  fixed  in   favor  of  the  plaintiffs,  and  it  is  shown  tliat  the  gbatwals 

OoviBKMswT,  ^^^^  p^  ^  ^j^^  ^^^  plaintiffs  er  their  prodeoessors,  they  cannot  convert* 
what  was  once  a  tenancy  into  an  adv<^se  poesession*  Nor  have  I  any 
olQection  to  the  second  issne  whether  the  cultivated  4Uid  -uncultivated 
lands  «ver  formed  part  of  the  plaintiffs'  patni  estates.  The  third  and 
iourUi  issuesi  whether  the  deSendan&s  were  in  possession  of  the 
uncultivated  lands  for  more  that  twelve  years  before  suitt  and  whether 
4they  ever  paid  for  the  eame  to  the  patnidar,  are  material,  because  if 
lound  against  the  defendants,  they  dispose  of  the  case,  even  if  the  views 
I  have  enunciated  «are  adopted -by  the  majority  of  the  Goart. 


PuvDiT,  J.— The  ghatwals  "hold  a  separate  etftate,  so  long  as  it 
48  not  proved  that  they  were  the  ryots  of  the  plaintiff  or  of  his  fyrede- 
•cessor,  and  they  have  a  right  to  plead  adverse  possession  and  limita- 
Irion  against  the  plaintiff.  That  the  ghatwals  were  originalijr  allowed  to 
hold,  as  ghatwals,  lands  in  quantity  less  than  they  are  now  holding,  would 
not  alter  the  position  of  things,  -or  affect  the  rights  dl  the  defendants. 
"Whenthe  gfaatwais  pay  Dnly  quit-rent  in  a  lump  sum  ior  the  ghatwali 
•estate,  Government  may,  without  ^my  prejudice  to  the  rights  of  the 
ghatwals,  say  that  it^^annot  declare  that  for  any  particular  parcel,  we 
get  or  do  not  get  the  quit-rents.  Whether  tbe  lands  to  dispute  are 
parts  of  the  erigioal  ghatwali  tenure,  or  rep  eseot  tbe  oocroachmeote 
-of  the  gfaatwais  upon  ibe  cemindari  Unda,  it  dees  not  altor  tbe  estalo 
*of  things.  Government  ^san  held  adversely  to  tbe  plaintiff  through 
ihe  ghatwals,  if  ib^  hwre  held  the  lauds  in  di«puto  as  ghatwals.  An 
regards  tbe  cultivated  lands,  pUiniiff  udmits  that  be  had  not  reoMvcd 
any  rents  from  them  since  his  purchase,  and  so,  to  prove  anything  on  this 

tpoint  favorable  to  tbe  plaintiff,  the  on^i  is  upon  lim«  As  to  tbo  wi- 
jcnltivaied  portion,  if  the  defendants  like  te  plead  the  adverse  possession 
of  a  property  which  may  be  l^ally  held  by  tbo  plaiJitiff,  without  tbo 
exercise  of  any  ordinary  proprietary  rights,  4rbe  defeodants  nnst  pr6ve 
that  their  alleged  possesirion  of  these  lands  is  such  as  can  legafly  and 
reasonably  be  called  adverse  to  tbe  plaintiff. 

I  have  no  objectioa  to  an  order  of  renuind  directing  that  for  lands 
cultivated  more  than  twjelve  years  ago,  if  the  plaintiff  likes,  he  may 
prove  that  his  predecessors  had  received  rent  from  the  defendants  now 
in  possession  or  their  predecessors;  and  if  he  can  prove  that,  thto  those 
who  held  once  as  tenanta  <»umot  loe  aUt^wod  to  bold  hs  themselves  or  others 
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advtne  to  their  former  landlord.    It   may  also  be  direoted  that,  wiih        ises. 

regard  to  lands  brought   into  cultivation  witbia   twelve  years*  there  *^*t^T~~'''*^ 

would  not  be  any  qaestion  of  limitation.    As  to  the  unoultiyated  lands,  ^^ 

if  the  defendants  can  prove  that  they  have   held   possession  of  these  in  GovBRi^BCSKf. 

onoh  a  manner  as  to  make  their  holding  actually  adverse  to  the  plaintiff, 

then  limitation  will  apply  to  the  claim  for    this  portion.    If  for  both,  or 

any  portion  of  them,  limitation  does  not  apply,  then  for  the  same  reason  the 

title  of  the  plaintiff  is  to  be  inquired  into.    The  case  iii  ta  go  to  the  Zflla 

Jodge,  and  not  the  Frinoipal  Sndder  Ameen,  that  the  decision  arrived  at- 

^y  the  lower  G jurt  may  be  appealable  to  this  Court  as  a  regular  appeal. 


B^or$  Sif  BimuB  Bsae&et,  JR.,  Chief  Juttice,  MY.  Juttice  IVevor,  Mr,  Jtutide 
Loe\  Mr.  JufticB  Korman,  and  Mr,  Jiutie*  Shumbhodnatk  Pundit, 


MADHUSUDAN  8INQ  (Ftaiimrr>  v*  thx  COLLBCTOR  er  MIDNAFOBST  ' 

AMD  0THBB8  (DcnilDAifTB).* 

Cmri  of  Wwd^-^erUJkaU  of  AdmnUtratUm^Aci  JTJO  0/ 1858-»fi09iilcret<m  FT 

qf  1822. 

The  Oonrtof  Waxdft  i^  not  prevente^by  Aet  XL  oflSSS  from  taking  an  infant  and- 
histftate  under  kt  protootioaby  rmson'of  a  oertifioate  of  administration  to  the  es* 
tafte  having  been  granted  by  the  Civil  Court  The  Court  of  Wands  has  a  right  to* 
aarome  charge  of  (he  estate  althongh-originally  it  may  have  refrained  from  acting., 

In  this  case  the  fdlosving  question  arose  at  the  hearing  before  a  Divi- 
Bion  Court:— Whether  the  Court  of  Wards  may  at  any  tiose  claim 
the  guardianship  of  a  minor  and  the  management  of  his  property,* 
notwithstanding  that  a  Civil  Cburt  guardian,,  under  Act  XL  of  1858^ 
has  been  appointed. 

The  question  waa  referred  by  Morgav  and  SHCXBHOoiraTS^ 
Pmi BIT,  J J.»  witb  the  followiog  renarks  :«- 

Thisappealwaa  beardbynaa  fewd&ya  ago»when  it  a^ipeared  that  the 
qoestioa  tedeeision  had  formerly  been  before  a  Division  Oonrt  (IJ, 
who  had  so  dealt  with  it  that»  withomt  expressly  deciding  the*  poiatj 
they  had  apparently  intimated  aa  opinion  in  the  CoJieotor**  faTor^ 

»  •  * 

•  Speoial  Appeal,  No.  46^  of  1865,  from  a  decision  passed  by  ICr.  0.  Hobhonse» 
Jadge  of  Midnapoie,  dated  the  81st  December  1864,  ralBimitag  a  decisioa  passed'  by 
thsFiincipal  Sndder  Ameen  off  that  district^  dated  ibe^th  September  18M 

(I)  I  Hamh..  244. 
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l?he  question  is  a  very  iqaportanfc  one,  and  if  under  the  power  reserved 

to  the ^fet  Court  by   tbe  tSth;  section  of    the   statute   24  and  25  Vic, 

SiNa        c.    104,  a  Division  Court  of  more  than   two  Judges  can  bo  constituted 

V  to  hear  and  dispose  of  it,  it  seems   to  as    that  such  a  Court  should  bo 

^wlSSiti!  constituted  fur  the  pnrpQse. 


Bihotiii  AihtUa$h  Dkitr  and   Chandrd  Madkah   Qh09^  tr  tHW  i2t)pef- 
lant: 

Baboo   KrUhfM  Kiihore    Ohoie  and    Messrs.   R.  T.  AlUm  and  J.  S. 
Eoehfort  for  the  respondents. 

The  opinion  of  the  Full  Bench  was  delhrered  as  folloin  :-* 

PlAOocK,  0.  J«— We  are  of  opinion  that  the  Court  of  Wards  was  not 
prevented  bj  Act  XL  of  1858  from  taking  an  infant  and  his  estate  nnder 
their  proteotion  by  reason  61  a  certifleale  of  adttiloi^Miidh  g<^^  6y  fihe 
Ciyil  Court  under  Act  XL  of  1858'.  Before  Che  passing  of  Regulation 
YI  of  1822,  it  seems  that  it  was  considered  nnder  the  old  RegolatioDB 
to  be  the  duly  of  the  Court  of  Wflitdii  to  iilc'e   tlie  ^nstectitm  !n   aA 

cases  in  which  they  had  the  legat  poi^er  to  do  so.  RsKuhition  YI  of 
1822  was  passed  partly  for  the  purpose  of  authorizing-  the  Court. of 
Waroa  to  refram  from  taking  the  eatate  of  an  tn&a^  nifidar  thtir  pro- 
t«biibn.  m  th'6  preiftnbTd  of  that  Re^latT6ii  it  i^  safd  :^*'  It  is  rAanfth 
•*  over  expedient  io  enable  the  Conrts  of  Wards  to  refrain  from  inter- 
''faring  with  the  estates  of  minors,  or  other  disqualified  proprietors,  in 
^  eafiea  wherebi  they  'deem  tlbieiV  interpoaiiicm  unneceHsai^  <  r  inek^« 
^'dfeM"  Secttbn  4  tlfe'n  ebaolis  as  fonoWs;— ''^be  S'everal  Courtil  of 
'*  Wleurds  are  liiereby  Tested  with  a  discretion  to  refrain  from  iuterfering 
*'  with  th^  estates  of  minors'  or  other  disquali^ecr  prbpt-ielors  in  cases 
**  wherein  they  may  deem  their  iuterposition  nnneoessary  or  inezpe- 
^«^ent"  Andiathelatterpa^tof  the  MCtlar  itis  Baidv-"*  And  i6  iPill 
*'  of  conrse  be  competent  to  the  OoifH  of  Watds  to  As&time-  ihA!^  ol 
^  liheaaeiMea  at^aay  tinirdormg  tStemihoritiy  fif  tfae  prepri Jtonr^  netNmh 
;<  ptanding  they  tfly  h^ve^  lArigHUiIly  k^efrainSbd'  4ioai  inttfrfediog.''  &o 
tlMd^aa  dielawflWbdimder  thai?  HegnialSDiKi  lihe  UmiH'^t  Warltf  tnr)|fli 
refrsin  from  UiOag  an  ibfaitft  and  hla  estafa  ttttffe^  theH*  t^r^k^tiMiyTM^t 
were  oompetent  at  any  time  to  assume  charge  of  the  estate. 

!^)ien  WM  it  the  intenttott  of  Aot  of  XL  of  1858  tb  deprive  iUeOonrlJi 
of  Wards  of  the  power  whkh  lOi^  bad  iteifr  the'  Begiilrtiofi  t^ha^^ 
referred  to  P  Section  2  of  the  Act  says  :— '*  Except  in  the  case  af  pro~ 
*  prietors  of  estates  psyiog  reTende  ib  ObVeinment  who  have  been  or 
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**  shall  bo  taken  under  tbo  protiistibn  <if  thd  Cotirt  ot  Wards,-  tlfe  ca*^        i^^ 
*'  of  the  persons   of   all    minorsf  (not  being  Enropettn  BriUbh  subjects)  UADHusvDiMi 
**  and  the  charge  of  their  propertyi  shall  besubjeoi  toihe  jurisdiction  of        ^^^ 
*' the  Civil   Court."    The  exception' extends  to  esses    of  proprietor!}  of  (j^^i^^^b  or 
estates  paying  revenue  to  Government  which  shall  be  taken  under  (he  Hii:^*«A»>Ka% 
Court  of  Wards.    The   Act    does  not  deprive   the  Court  of  Wards  of 
theif  right  to'  as&ume  tiharfipe,  notwithstftndiog^  they  may  have  originnlly 
refrained  frootf  actings' 

We  are  of  opilnon  thatt-  the  Oowt  of  Warda  bad  the  pomrer  to  assume 
juirisdii^ioni  ndttrilhetanding'the  Jodge  bild  gv^Med  a  oertifioata  of.  ad- 
mtsistrati6n  under  seetioa  7^  H^rt'  a*  pereoa  made  an  apptioation  for  a 
certificate  under  the  Act,  aod  the  application  was  graat^  The  next  of 
kin  asked  that  he  might  be  removed.  The  Judge  removed  the  manager, 
and  ordered  the  estate  to  be  taken  under  the  authority  of  the  Collector. 

There  was  no  necessity  for  the  Court  ot  Wards  to  interfere,  beoanse, 
directly  the  Judge  removed  the  manager  be  pet  the  estate  under  the 
Celitetor.  But  oh  th'^dih  Jsnueiy  i^<lTv  itif  fpt^esft  Whrehbadb«en 
preferred  from  that  order  was  .decreed^  arfd  the  Cbllect6f  irvai  n^bVed 
from  possession*  .then  if.  tie  Conft  of  Wards  «h6tght  it  right  to  as. 
sume  oliarge,  there  was  no  necessity  for  their  having  the  nest  of  kin  to 
institute  and  incur  the  expense  of  a  regn1i»r  civil  suilS  for  the  piit|)69e 
of  removing  the  manager.  The  Court  of  Wards,  when  they  said  that 
the  maoager  had  been  removed  by  the  Judge  at  the  instannce  of  the  next  '^ 
of  kin,  thought  fib  to  prevent  the  estate  from  incurring  the  expense  of  *' 
Iceeh  ligitation  andvassumed  the  jurisdicUon-  whieh  they  hack  It 
appears  to  me  bhtft  they  dM  peirfeotly  r%;h^  The  deeree  lor  the  lower 
Appellate  Court  must  be  affirmed  with  costs. 

Tbbvor,  J.—  i  eetii^ly  eooawr  with  the  learned  dUet  Justice,  t 
thfolc  upon  the  pofttt  referred  to  Us  thaX»  theCeitft  jaf.WMMl8  had  m  par- 

f^  leg&t  p6#e^  to  asddme  charge  ot  thia  iB^tato>  ittid  Act  X£r  of  19^ 

dees  not  in  aiay  iray  affMt  the  jurisdiobion  of.  the  Covt  et  Wards. 

9 

tdcH,  J«-^I  eoiieur* 

NosHJLir,  J^I  agree  entirely  otf  the  poi»t  of  lam*  I  ifind  on  refer- 
ting  ib  the  Tej^rtbd  difdsitftt  6f  th^  hh  JiMttt '  lM3<l>t  that  ^  is 
quite  dear  that,  though '  there  were  grave  charges  against  the  manager 
nelinlly  anbetantiated,  the  management  of  the  manager  was  admittedly 

(Ij  1  IkArsh.,  iU. 
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\96i       |^le88advwt^g«W8totI*9fa6wi*a>»n  the  ii»ii«ge««it  by  tb»  GoWietor. 

•  It  •PPW8  to  in»  tVat  tbe  Court  of  Ward«,  reprwentong  the  lOTWoign 

M*DHO.uD*K^^  "  paren^patrim,"  for  th*  protection  of  tbe  mter«.tf  of  the  ifnaDt.  and 
«•         for  ihe  MCttrity  of  the  puWis  revenue;  w«r«  righb  ui  Mauming  the  charge 
C;»"<^«<»»ol  the  estate. 

PuBBlt.  J.~I  agree  in  <*•  jodgment  of  tbe  learned  Chief  Jaetlee^ 
on  the  ground  that  tbe  pewera  of  the  Court  <*.^"^^*»  "?*  !P»^' 
to  hare  been  taten  aWay  by  mijf  i«a«tttetit,  ma»  that  tbe  Aotol  IM8. 
BiTing  the  pow^r  to  tbe  CWl  Oonrt^  d«e<  notooatain  any  proviMon  that, 
cntheOinl  Court  a.tiiig,th.  tight  d  the  Oonrt  •!  Wards  to  wewia 
janatfktiaD  shall  ocaae.    .< 


■    -p. 

iM»  Lock,  Mr.  JiUfUo^  Ba^.  Mr.  VotKoa  8Uer,  Mr.  JuHtM  Norman,  Mr. 
Judi4ie  3f(w?a«,  Mr.  JutUet  Kmwg,  Mr.  Jwf&e  Beton^Karr.  Mr.  Justvce 
Shumbwmatk  PvnJtf,  Mr.  JuiHee  Camphea,  Mr.  JuHlce  Phear,  Mr.  Jt4»- 
ii$e  E.  Jodkaon,  Mr.  JtaHce  M(»cpher9on,  cmd  Mr.  JwHee  Ghver. 

1»65        ijHAKOOttAKEE  DOSSBE,  WIDOW  OF  BANSHIDHAR  GHOSJET  (Difiwdaict.) 
JwM  \9.  ^  BI8HBSHUR  MOOKEttJBB  and  othisi  (PtAiBwrw.)* 

Ad  X  of  1859,  M.  5, «,  k  n^EnhmcemetU  of  EwX-^Mjutdimmt,  Mode  of^ 
^ropor^m,  2Me  ff-^Favrand  Bq^Uahh  BaiU  -ZoWio*,  SuUfor. 

WaiK there bM been atrincreaw  in  the  TtTue  of  theprodnwof  lantfarittng 
ffrom  OD  inoreMe  m  prjoeMii4  the  zemindw  is  entitled  to  a  new  kabakai  from  an 
w^pmcj  ryot,  at  an  enhaaeed  tate.  at  fair  ai»i  eqnitaMe  nien 

HeM.  W  TMtoR,  1,  ^oMWoned  in  by  themajority  «f  tlia  Co«rl).f-*Tbe  wwda 
•*  Shrand  eauitoWe/'  in  a.  5,  Act  X  o£  1859,  are  to  be  oonatrned  aa  eqniyalent  to 
ibe  ▼Jyingexpree8ion8,perganna  rate.,  ratea  i-id  for  similar  lyids  in  the  adjacent 

Indicate  that  portion  of  the  gross  produce  caloalated  m  money  to  which  the  lemm- 
S^  entitlednnder  the  custom  ef  the  c^mntiy  ,  that,  as  the  Legislature  dirMto 
tKt^  in  eases  of  dispute,  tfce  existing  rent  thiUl  .be  considered  fair  and  «|wtable 
until  the  contrary  be  diswn,  that  rent  is  to  be  presumed,  in  all  cases  m  which 
the  twesumption  is  not  by  the  nature  and  express  terms  of  the  written  contract 
Tfthntted.  to  be  the  customary  rate  included  in  the  terms  pergunna  rates,  rates 
S^a^f6r  sWrfli land- i»the.plia3«a «ljaoent,  «id rates  fixed  by  the  1»ir  o£  the 
SStiT  tii«t  im  pU  Mss  inwhish  the  abo^e  presumption  arises,  sjid  m 
which  an  adjuBtment  of  rent  is  requisite  in    consequence    of  a   rise    m   the 

•  Bpedal  Appeal,  Hfo.  2064  of  1864,  from  a  dtoeo  paasedbythe  Judge  of  the 
24.Feignnsas,  dated  the  10th  May  1864,  aflarming  a  decree  of  a  Deputy  Collector 
of  that  diatfiot,  dated  the  17th  March  1864. 
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irmkit  of  l2ie  prodnoe  eatised  dm^Iy  by   a  rise  tf  price,  the  met)iod  of  pfop6HaOii        1866 

should  be  adopted — the  former  rent  shottld  bear  to  the  enhanced  rent  the  wine         ■    

proportion  as  the  foimer  Taloe  of  the  produce  of  tfie  eofl,  calculated  on  an  ainamge  xMAKOORANtflB 
of  three  or  five  years  next  before  the  date  of  the  alk^ed  rise  in  nilue,  bears  to  its       Dossbb 
present  value  ;  that  in  all  oases  in  which  the  above  presumption  is  rebutted  by  v. 

the  nature  and  express  terns  M  the  wiiftteki  contiMt,  the  rs-adjnstinen*  sbcwld  Bisucsrvr 
be  foisied  on  exaoUy  the  sa«e  prineiple  m  thst  on  which  the  original  written  MboKCBjss. 
eontcaoty  whiek  is  sought  to  be  snporScdod»  was  based  i  and  that  in  oases  in  which 
it  appears^  ^m  the  express  terms  of  the  txmtmot,  that  che  rents  then  made 
payable  by  the  tenant  wars  below  the  ordinary  rate  paid  for  similar  land  in  the 
places  adjacent,  in  ooasequenoe  of  a  covenant  entered  into  by  the  ryot  to  onlti  vata 
indigo  er  i»t]ier  orops,  thelformerTeDt  mast  be  oorreoted  so  as  to  represent  tho 
ofdkiiary  rate  cnrrent  at  the  period  of  the.oontMiot,  before  it  can  be  admitted  to 
form  a  term  in  the  oalottlation  ta  be  made  aocarding  to  tha  method  of  proportion 
Above  laid  down. 

Per  MACPRSsfloir,  X-^Tlie  mie  of  pVBpattfoD>'--aa  tha  old  valae  of  prodnce  in  tp 
the  old  rent,  so  is  the  present  valaa  oi  prodooe  to  the  rent  which  ovfdit  now  to 
be  paid,— is  the  rale  which  shoeld  be  adapted  in  tho  absence  of  any  recently  di4- 
jnsted  perguana  customary  ratea.  Sither  party  should  be  at  liberty,  in  each 
case,  to  prove  any  special  otrcumstaaoes  tending  to  Aow  that  tbe  application  of 
the  rule  of  proportion  to  that  particalar  case  would  work  injustice. 

Par  FHaAB,  J. — When  the  CoUector  is  called  upon  in  any  given  oaise  to  determine 
the  rent,which  it  ia  fair  and  equitable  that  the  ryot  should  pay,  he  ought  to  enquire— 

lat^ — Whether  at  the  last  antecedent  perio  J,  when  the  arrangement  between  tho 
parties  (either  then  created  or  previou^y  existing)  was  snob  as  nnitt,  bv  reason  of 
tacit  acquiescence  or  otherwise,  be  taken  to  have  been  fair  and  equitable,  that 
arrangement  contained  express  stipulations  as  to  ront ;  if  so,  than  these  stipula- 
tions, nnlesB  the  reason  for  them  ia  gone,  sbonld'  be  foUowed  in  amviag  at  tbo 
Tent  for  the  new  pctta. 

2iid. — If  the  Gblleotor  finds  no  express  sgreement  to  gntde  him,  then  he  must 
^ascertain  whether  tbe  i^ot  is  legally  entitled  by  custom,  based  either  on  hia 
persoBsl  sUaMi  or  on  the  okaraoter  of  the  land  ooonpied  by  him,  to  any  definite 
share  of  the  produce  of  the  land,  or  to  any  benefioial  interest  in  it.  II  die  lyot  is 
ao  entitled,  tbe  rent  must  bo  adjusted  accordingly. 

Sfd.— If  neither  scpress  agreement^  nor  legal  right  in  the  ryot,  be  foand  to  bafo 
•determined  the  amount  of  rent,  the  last  arrangement  must  have  been  governed 
by  some  leoaUy  prevailing  castom,  or  tbe  rent  regulated,  tacitly,  aooording  to 
aome  looally  prevailing  rates  ;  and  in  that  ease  tbe  oustom  oagbt  to  be  complied 
with,  and  tho  rates  adhered  to.  The  faur  presumption  will  be,  in  tbe  absence  of 
evidence,  or  unless  a  different  foundation  be  aotuafly  shown,  that  the  rate  was 
originally  based  upon  the  prineiple  of  sharing  the  produce  of  the  land  between 
the  ryot  and  lemindar  in  a  fixed  ratio.  The  result  of  applying  this  presumption 
would  be  that  the  new  fair  and  equitable '  rent  would  be  the  same  proportionate 
part  of  the  new  produce  that  tho  old  rent  was  of  the  old  produce. 

In  all  cases,  the  duration  of  the  intended  potta  must  bo  taken  into  oonsideratiOB 
as  an  element  affecting  the  question  of  fairness  and  equity. 

Per  KoAMAN,!.— 1.  With  respect  to  the  rents  of  ryots  having  mere  rights  of 
occupancy,  a  zemindar  is  entitled  to  daim  from  his  ryots  such  rents  as  are  paid 
\^  the  same  class  of  ryots  for  land  of  a  simkar  description  and  with  similar 
advantages  in  (daoos  adjacent. 

2.  If  such  rents  are  too  low,  and  the  zemindar  simply  allege  that  the  value  of 
the  produce  has  become  increased,  otherwise  than  Iqr  <^e  agency,  or  at  the 
expense^  of  the  ryot,  he  shows  an  Increase  in  the  calue  of  that  which  primarily 
belongs  to  the  producer,  to  a  proportion  of  which  alone  the  zemindar  is  entitled. 
It  is  on^  necessary  to  ifite  the  Sflmiodar  an  amount  of  rent  which  shall  bear  the 
same  proportion  to  the  old  rent  which  the  present  price  of  the  produce  does  to  tho 
former.  It  must  be  taken  that  the  old  rent  was  fair  and  equitable.  It  is  for  tbe 
zemindar  to  prove  kis  case,  and  he  must  carry  back  his  evidence,  as  nearly  as  ho 
can,  to  the  time  when  the  rent  was  fixed. 

3.  If  the  rent  consist  partly  of  money,  and  partly  of  services,  or  something 
equivalent  to  services,  as  an  obligation  to  cultivate,  fU|4  supply  indigp  at  i^ertmn 
prioe,  the  ralye  of  snob  oontnct  would  have  to  be  estimated  and  added  tothe  old 
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|peBt.|,mlfe.sQcl&  0^9tM  jUia.fttgrmte.YalM  Wfyn^d  form  a  term  ia  the  prpporUoii. 
M    U  a  rjot  ia  holding  hlfiow  y»   t^tet  paid  by  bis  neigbbQuro,  and  in  q^nae- 


XnAKooRAVjmiqaanoe  pf  tDaincreane  of  the  valttA  of  the  prodaoe,   these  rates   are  theuifleltes 
OonSB       ^oo  low,    the   semiodar  maj  be    entitled  to  the  fnnefit  of  both  groonda  of 

*•  eqhfkiiceiDeiit  in  the  wme  antt. 

BuAii^a 
MooKSSJM,  S-  ^Hie  eoat  of  enltiTation,  in  the  abaatiee  of  «ridenoe  tothe  ooatrary,  may  be 
taken rongbly 4o  haro inoreased in aratio  paoportionate  to  that  of  the  inoneued 
price  of  produce.  Bat  ia  eiooiralanal  oiiaee  it  way  be  fonad  that  the  partieolar 
crop  for  which  Hm' land  ia  apecially  fitted^  aa  •cotton,  or  orope  on  land  in  the 
vicinity  of  a  town,  ha«  f^riatly  iaeroMed  in  falne  without  any  general  aqoivalena 
rive  in  the  price  of  labor^  or  the  ooet  of  food.  In  each  caaee,  'if  the  semindar  la 
not  in  a  poiitlcm  to  make  oat  a  case  oader  thetet  clause,  the  increaaed  profit 
may  be  divided  between  the  a^nAadar'atid  the  teaaaf,  aa  may  appear  reaionablo 
imder  the-epecial-eiromiiatanoeaof  the  cMei-aAdie  like  manner  any  eztraoxdinary 
increase. in  the  cost  of  production  may  be  proved  by  the  ryotfn  answer  to  t6o 
eUim  f6r  enhanooaanl-oa  llur  ground  aff  eahainced  price  of  produce. 

j6.  rif  the  prodnctive  po^^n  have  increased  frpm  other  causes,  t^fi  in  the  case 
of  .  ]a^8  protected  fropi  flooding  by  the  embankments  of  the  railway,  withont 
Inr-tTeaae  d  outlay  or  l^bpr  by  tfie  tenant  the  whol^  of  such  increase  belongs  to 
the  semindar,  pubjeottoanyjucreaaed  expenses  which  may  be  caused  tojbhe  t^ant 
«by  stJia^cnUoc^iQa  pr  iroajiaation  of  the  )fu^er  profit. 

,?sr  ^aACocK^  Of  lrW<#*«^nirf.— The  rule  of  proportion  is  not  applicable.  ;The 
riiie  l.aid  dawn,  la  /|W<  Q.hoB$  v.  Same$  HiUs,  (1)  should  be  followed— 

The  ^fifinatien  aC  wnt  Irr  ICadthua  im  his  principlea  of  Political  Economy  is  the 
ffUlde.  .BenlLia  "  tAiat^ portion  o^the  yjtiue  of  jih^  who(e  produce  which  xemains 
to  the  owner  of  the  "  land  after  all  the  outgoings  belonging  to  ^ts  cultivation  of 
.whater^c.kind  bare  been  pajd,  "  including  the  profits  of  the  capital  employed, 
estimated  according  to  the  usual  and  '*  ordinary  rate  of  sgrioutiural  ci^pital  at 
fhB  timebeing."  In  considering  whether  the  whole  of  the  increased  value  of 
^h« .produce .is  to  be  added  to  the  n&nt,  the  Court  must  be  guided  by  all  the  cir- 
cumstances of  the  case,  fie  may  take  the  pld  rent  as ,  a  fair  and  equitable  rent, 
with  reference  to  the  former  vilne  of  the  produce.  He  must  take  into  considera- 
jtion  the  circumstances  under  which  the  value  of  the  produce  has  increased,  and 
whether  these  circnpastanees  are  likely  to  oontinoe.  He  mnat  aloo  oonaider 
;n*heiher  the  costs  of  production,  including'  fair  and  reasonable  wages  for  labor, 
|ind  the  ordinary  rate  «yf  profits  derived  from  agrtealture  in  the  neighbourhood, 
hAye  increased ;  and  if  so,  he  must  makea^  £air  allowance  on  that  accounts  It  ia 
only  the  net  increase,  or  tnoh  part  of  the  net  increase,  as  will  render  the  rent  fair 
and  equitable  that  can  be  added  to  it. 

:iMj/iihifPhol9  C^rLr^jL  holding  foir  twelve  years,  whether  wholly  before,  or 
wholly  after,  or.  partly,  .before  and  partly  after^  ^he  ^passing  of  the  Act^  entitles  a 
jTTol^  a  m'ght  ot  ocoui^pcy. under  Act,X  of  135§,  pectioa  6. 

BythsmaiotiiyofthBQ^iiPMM}QOK*.(X,Jf  and  NoRMAKa^d  Pundit,  J  J., 
i(yfHfw)«*-i^laud-owner  can  au<>  for  a  kabujiati  at  an  enhaoood  rent,  without  haying 
ifinat  gigen,no|»ice  of  enhancement  under  seo^iou  ^8  of  Act  X  of  1859  (2). 

iiBuathtjmitjmiy  pf  ,ih4  Qomri.^A,,  jbim^HOtv^uer  can  aue  for  a  l^abuliat,, at  an 
enhanced  rent,  without  having  first  tendered   a  pt^tta.    fer  ^ficocK,  0,  J,— :He 
•.iwx  sue  itrnotioe  of  enhaocement^ias  been,  given. 

P^*  K^BiiAN,  J.-r  A  suit  for  ^  haduljat  ia  pot.^niain^i^able,  except  in  caaaa 
^fKivided  Ikir  by  aefflieD  9«  Act  ^  oUBfid  (t)* 

;Thib  BTiit.  was  broaghtin  the*  Coart  of  the  Deputy  Collector  of  tbe 
^24-PerRunnas»  for  a  knbnliat  for  three. yoarsj  at  an  apQual  jnmma  of 
^t^peeS'  96^7*8,  ai  an  ionbanced  rate  of  rapeea  4f  per  biga  of  hwid  in  the 

•  f  (1)  l^arsh.,  151  rW.  R.,  Special  (9)  See-^ib^oy  Sanht^r  Ohitckti^buUy  v.  Raja 
'  yol.,,48|  I3i  I  oa  ftylewi  148.  Indr^  Bhuun  Jkb  Rayj  4  B.  Ii.  E.  <F.  ^B.)  bd. 


FULL  BENCH  RULINGS.'  205 

defendant's    possession.    The   plaintiff    was    anction-pnrcliaser  of  the  1M6 
talook  io  which  the  land  in  question  lay,  and  he  alleged  in  his  plaint  thakoobamvs 

that  the  defendant  paid  rent  for  the  land^at  a  Tariable  rate ;  that  the  pro-  Dofiflis 

ductile  powers  of  the  land,  and    tha  value   thereof   had,  without  any  BigB^llfius 

exertion  or  agency  of  the  plaintiff  (1),  increased  at  the  time  of  filing  Mooksbjke. 
the  plaint ;  and  that  the  rate  of  rent  claimed  was  the  same  as  that 
upon  the  lands  adjacent  to   the  lands  in  diapote.    The.  defendant  denied 

those  allegations.  The  Court  of  first  instance  gave  the  plaintiff  a  decree 
for  a  kabuiiat.  at  the  rate  of  rupees  4  per  higa.  The  defendant  then 
appealed  to  the  Judge,  who  gave  judgment  as  follows : — 

*'  The  plaintiff  sues  to  obtain  a  kabuiiat  at  enhanced  rates.  The 
"  defendant  alleges  a  fixed  rent  from  the  time  of  the  Permanent  Settle- 
**  ment.  The  lower  Court  finds,  on  the  admissions  of  the  defendant  in 
''another  suit,  that  she  pays  to  the  9-anna  shareholder  a  different  rate' 
"than  she  admits  now;  and.  comsequently,  holds  that  the  rent  of  the 
*'  tenure  has  varied  as  regards  one  portion,  and,  therefore,  as  regards  the 
"  nhole,  gives  a  decree  afe  the  rate  of  rupees  4  per  biga,  which  appears, 
**  to  it  eqnitable  on  the  evidence. 

**  The  defendant  appeals  both  as  to  the  alleged  fixed  tenure  and  also 
«'as  to  the  rate.  But  it  seems  there  is  no  proof  on  the  record  of  a  fixed 
"  rent  having  been  paid  for  twenty  years  to  the  pHuntiff,  and  therefore 
"  this  ground  of  appeal  is  relinquished       •       *        •         •         •       • 

**  The  judgment  must  be  confirmed  at  the  rate  of  rupees  4  per  biga  of 
"  80  haths.    If  the  defendant  desire  it,  in  the  exeoation  of  this  decree, 

the  land  in  her  occupancy  will  be  measured,  and  the  rent  calculated 

accordingly. 

^  The  appeal  is  dismissed  with  costs." 

The  defeadant  •  then  appealed  specially  to  tha  High  Court  on  the 
giounds — 

1.  That  the  lower  Appellate  Court  was  in  error  in  saying  that  there 

was  DO  evidence  to  make  out  the  defendant's  right  to  the  presumption  of 

fixity  of  rent. 

2.  That  there  is  no  proper  finding  of  the  lower  Appellate  Court  on 

the  question  of  increat>ed  value. 

3.  That  the  decision  of  the  Court  of  first  instance,  confirmed  by  the 

lower  Appellate  Court,  in  respect  to  the  rate  of  increase  to  be  paid  by  the 
ryot,  is  based  on  no  principle  whatever. 

The  appeal  was  hef^rd  by  Campbell  and  E.  Jacksok,  Jf J.,  who 
dismissed  it  so  far  as  it  depended  on  the  first  of  the  above  grounds,  but 

(l)Bie  in  translation  of  plaint  filed  in  the  High  Gourt  with  the  papers  in  this  case* 

30 
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1 86c.        they  upheld  the  8econd  gronnd  of  object  ion ,  an d  decided  that  the  ease  mutt 

Thakooraneb  he  remanded;  and   in   consequence   of  the    conflicting  decisions  of  the 

DoBsiy       High  Court  in  fftlU  v.  Ishore    Okose  (1)    find    BtLrromohon   Mookwjee 

Bi8HB8H«x    ^'  Thakoor  Doi$  Mundul  (2)  as  to  the  the  principle  to   he  followed  in 
HooxBBjiES.  Bssessing  the  rent  to  be  paid  by  the    ryot  in   cases  of  this  kind,  they 

referred  the  followinfit  quettions  lor  the  decisioo  of  the  Foil  Court :— - 

1.  When  there  has  been  an  increase  in  the  value  of  the  prodnoe,  an^ 
the  zemindar  is  entitled  to  a  new  kabnliat  from  an  occupancy  ryot  for 
an  enhaooed  renf ,  at  fair  and  eqaitable  rates,  is  the  fa>r  and  equitable 
rate  to  be  awarded  the  rate  which  might  be  obtained  by  commeroial  com. 

pretition  in  the  market,  or  is  it  a  rate  to  be  determined  by  the  custom  of 
the  neighbourhood  in  regard  to  thB  aame  class  of  ryots  f 

2.  If  the  customary  rate  of  the  neighbourhood  ha«  no!»  been  adjusted 
i^ifch  reference!  to  the  increased  value  of  produce,  then  on  what  principle 
iii  the  enhanoement  of  that  customary  rate  to  be  adjusted  f 

Baboo  Dufarkanath  MUter,  Mr,  B,  E,  TvnddU^  knd  Baboos 
Xahendra  Ltd  Shome,  Itwar  OhanAra  Chudkerbvttyf  Annad%  Pra$ad 
Banerj€$t  Makes  Ohandra  Ohowdhry^  Bcmi  Madhab  Sanerj^St  and 
BaknaOhcvran  Banerjee,  for  the  appellant 

Mf.  Doyne  (with  him  Baboos  Eri$hna  KUhor  OheBe,  Hem  Ohan- 
dra Btmerjeei,  and  Chandra  Maihah  QKose)  for  the  respondents. 

Mr.  Waedroffe,  who  had  argued  for  the  ssemiodar  in  Ishetr9  Oho§e*§ 
^ase  ipas  re^iuested  by  the  Court  to  argue  on  the  same  stda  as  Hr. 
Bcyne* 

The  ibilowing  Regulations,  Aots^and  Authorities  were  referred  to  in 
the  course  of  the  argument  :•* 

Begulations  I  and  II  of  1793.  [56|and  66. 

"  VIII  of  1793,  seotion  6,  clause  8 ;  «ecttoa8  Bl,   $5, 

XIX  of  1793. 
*"       XLI Y  of  1793,  secUon  «. 

IV  of  1794. 

L^  LI  of  1795,  section  10. 

VII  of  1799,  section  29, 

Lviiofieoa. 

V  of  1812,  sections  6,|7, 
IV  of  1805,  section  7. 

Vof  1816. 
VII  of  1819. 

XI  of  1822,  section  S2. 
(!)  1  Marsh.,  151 ;  W.  E,  Special  Vol.,    {2J  1  W.  R.,  US. 
48, 181 ;  on  reriew,  148. 
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Act  XII  of  1841.  sections  27, 28.  

„  I  of  1845,  aection  26.  Thakoobawmk 


»• 


X  oi  186d»  sections  3,  4v  5,  6;  Id.  17,.  I>o8BtM 


Harington's  Analysis^  Vol.  II,  pp.  183, 189.  Bisbishubi 

„  „  YoU  III,  pp.  22S,  sat  233,  S25»  369»  423,.  MoA^iBixt. 

436,  460,  mid  481. 

Mmnte  oi  iMird  ConnfalliB»3rd  Febnubiy  179a 
Despatob  of  Oourt  of  Direotors,  19ih  September  I79fr. 
Fifth  Report,  1618,  pp.  16,  19,  20.  60^  206,  478,  and  para.  370. 
/oyaonitw  Bou   ▼.  Madkuh    Ohynder    Bireckr  (1),   Degtmh^   MUt§t^ 
V.  Ram90ond0r  MiUer  (2)^  Sreeram  Chaiierjea  t.   IdMun  MagiOa  (3)^ 

Jadvh  Ohmdsr  HMar  v.  Ithre^  Ltukkmr  (4),  Nootr  Mahom^  HunM 
V.  Sumproionima  JBoff   (&)»  ITurromo&tM  Mooharfit^  t.   Tfto&eer  Dott 

ir«iMM    (6),  SAiiMniMi   Gf&OM  v.    Kaihe$    Ferthad    Mooketjta    (7K. 

J$kan  OhoM  ▼.   /Mnef  fliOs    and  Jtmes   BSU  ▼»  I#&of»  Ghom  (8),. 
and  liaiiae  Siumo$noy0  v.  McAatrajoh  SMsea  Ohutidmr  £oy  (9). 

TBBTOtB,  J.  (after  atniiBg  Ike  qtle8tnlM^  and  hoir  they  aroia,  oonti- 
wied) :— 'Before  proeeeding  U>  answer  these  qnestioiiB,  it  will  be-  well  to 
notioe  certain  objections  whkli  have  been  takea  to  the  fona  of  the  pre- 
sent action.  An  action  for  a^noement  of  rent,  it  has  been  contended, 
can  only  be  nsintained  after  a  notice  has  been  formally  served  on  the 
tenant  in  aoeordanoe  with  the  prorisuHU  of  section  13:  of  Act  X  ci 
1859;  that  a  salt  for  a  k«baliat»  at  an  enhaaoed  rate^prospeotiveLyy  is  not 
maintainable  at  all,  or,  if  maintatnablei  can  only  ba  deoreed  for  one  year  .- 
that  under  the  law  the  tenant  is  entitled  to<  know  the-  terms  on.  whioh 
he  is  to  be  permitted  to  ooonpy,  before  be  ia  draggjsd  into  Oonrt,  where-^ 
as  by  the  admission  af  a  suit  like  the-  present  the  t^iant  is  harassed 
with  law  proceedings  and  law  costs,  when  ho  has  never  given  the  plain-^ 

tiff  any  cause  of  action,  and  possibly  never  intends  ta  occnpy  the  landa 
at  all. 

These  objections,  I  thinks  are  not  well-fonnded.  The  ordinary  and 
most  proper  mode  of  proceeding  to  be  adopted  by  a  zemindar  or  other 
person  wishing  to  enhance  the  rent  of  his  tenant  is,  doabtless,  by  a  notice 
under  section  1 3  in  the  first  instance,  and  then  by  a  salt  for  the  recovery 

(1)  S.  D.  A.,  1855,  p.  357.  («)  1  W.  B^  112. 

(2)  id.,  1856,  p.  617.  (7)  m,  226. 

(3)  1  Marsh.,  379.  (8)  X  Marsh.^  151 ;  W.  B.,  SpecU 

(4)  W.B.,(1864),Gap,Vol.,  Act  X  BuL,  74    al  Vol.,  48, 131;  on  review,.  148^ 

(5)  Id.y  75.  (9)  1 0  Hooie's  I.  A*,  123* 
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1865        of  that  rent,   to  be  brougbt  within   the    term   specified  in  the  pfovi»o 
Thakooeanvb  ^^  ^^^  ®^^  ^^  Bection  32  of  Act  X  of  1859 ;    but  it  appears  to  me  that  it 
DoescB       is  also  competent  to  a  zemindar  or  other  person  to  bring  an  action  for  a 
BiBHBSBUB    ^^'^^^^f  ^°^  i"  ^^^  form  to  raise   the    question  as  to  the  particular 
B«  enhanced   rate  at  which   the   potta   and  kabuliat  shall  be  exchanged 
between  the    parties.    Saits   for  the   delivery   of    pottas  or  kabuliats 
are  both  expressly  reoogniaed  in   section   93,   and  also  in  aeolions  80 
and  81  of  Aot   X   of  1859.    It    is.  true   that   section    76   only    gives 
the  Golleoior    power  to    fix    the   term   in   anits  for   the  deKvery  of  a 
potta ;  bat  regarding,  as  I  do,  the  snit  for  a  kabaliat  as  the  ooirelatiTe 
of  the  Biiit  for  a   potta,  I    think    that  by   implication  this  sectioQ  ap> 
plifis  equally  to  both    classes  of  saits,  and  ihui  without  -  any  detriment 
to  the  ryot,  who^  under  section  19,  can,  after  notice  giren  at  any  time, 
relinquish  the  land  held  by  him.    As  to  the  argnmeat  dtawn  f  lom  the 
BuppoBed  hardship  to  the   tenaot  arising   from  his  being  brought  into 
Court  nnnecsBsanly,  acd  without  haying  given    plaintift  any  cau^e  of 
action,  I  would  observe  that,  if  the  present  action  were  one  founded  on 
Ma  injury  already  actuaBy  committed,    and  were  brought  withcmt  any 
notice  or  denAnd,.  there  would  be  no  ground  for  the  contention    now 
raised;  and  regarding  this  action  simply  ss  a  declaratory  one  brought 
that  is,  for  the  Court's  determination  as  to  the  amount  of  enhanced  rent, 
to  be  paid  from  the  beginning  of  the  year  subsequent  to  the  passing  of 
the  decreei  I  think   that  the  suit  itself  is  in  the  nature  of  a  demitnd,  and 
that  the  answer  of  the  defendants  objecting  to  the  claim  made,  is  equiva- 
lent  to  a  repudiation  of  that  demand,  rendering    him  liable,  in  case  his 
oontsnUon  fails,  I  to  be  saddled  with  the  oosts  of  the  action,  which,  of 
eoorse,   he  would  Dot  have  been,  had  he  admitted  the  right  claimed  by 
the  plaintiff  prospectiyely. 

Whether,  in  suits  like  the  present p  grounds  for  enhancement  beyond 
those  stated  in  section  17  are  admissible,  is  a  point  not  legitimately 
raised  before  the  Court,  the  ground  for  enhancement,  on  which  the  pre- 
sent suit  is  btised,  being  one  of  those  expressly  mentioned  in  that  section 
of  the  law.  I,  therefore,  decline  to  enter  into  a  consideration  of  this 
point  in  the  present  reference. 

In  determining  the  question  propoaed  to  the  Court,  it  will  be  neces- 
sary, in  the  course  of  my  remarks,  to  consider  briefly  the  relative  light 
of  the  Government,  zemindars,  and  ryots  in  Bengal^  before  the  enact- 
ment of  Act  X  of  1859 ;  2ndhf,  the  effect,  if  any,  which  Act  X  had 
on  the  previous  relacion*  of  zemindars  and  ryots  ;  and,  Zdly,  the 
principle  which,  under  the  circumstances  set^forth  iu  the  question  put 
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to  tlie  Court  and  nodetltheir  present  relation,  thonld  be  adopted  in  the        18^5 


inatment  of  their  rents.  Thakoobanb* 

lb  might  be  anfficient,  when   considering  the  first  point  above  noted      Dombi 
-to  Hmit  myself  to  the    relative   rights   of  Government,  ssemindarSf  and  BisBBsnins 
ryots  irith   a  right   of  occupancy,   as  gathered    from  Regulations  of  Mookjbrjm. 
Ckyveinment   passed  in    1793   and  subsequent  years.    As,  however,  the 
learned  conneil  and  pleaders   have  turned  the   Court's  attention  to  the 
state  of  thinga  exiating  before  the  Decennial  Settlement,  I    propose  to 
make  a  few  remarka  on  that  period. 

The  earliest  authentio  records  aeem  to  point    to  a  state  of  things  in 

which  the  groas  produce  of  the  soil  was,  in  some  places,  of  right  shared 

between  the  king,  the  village  landholders,  and  the  permanent  or 
Uhud'hasht  tenants  who   cultivated  the  lands  of  the  village    in   which 

they  resided,  retaining  them  during  their  lives,  and  transmitting  them 
to  their  decendants  ;  and  in  others,  in  whicli  there  were  no  village  land, 
holders,  between  the  king  and  the  aforesaid  tenanta.  At  the  time  of 
Menu,  th^  proportion  legally  claimed  by  the  king  was  one-sixtii,  and  so 
kmg  as  the  demand  of  the  state  was  fixed,  the-  profits  of  the  village 
oomnoniiiea  and  permanent  tenants  remained  unchanged ;  but  when  the 
State,  aa  was  afterwards  the  case,  raised  its  demand  on  the  produce^ 
the  profits  of  the  other  sharers  in  tho  produce  diminished  in  an  equal 
proportion. 

In  the  state  of  things  described  above,{property,  says  an  able  historian 
ol  India  (t),  iii  the  English  aense  of  the  term, — that  ia  the  exclusive 
use  and  abaolote  diaposal  of  the  powers  of  the  soil  in  perpetuity  was 
in  no  one  person  ;  each  party  was  equally  entitled  by  right  to  a  share 
of  the  produce,  and  the  practical  queation,  under  such  circumstance^,  is 
not  in  whom  property  resides^  but  what  proponionof  the  produce  ia 
due  to  or  claimable  by  each  party. 

Coming  to  later  times,  we  meet  with  the  class  of  persons,  the  pre- 
dacea^ors  and  ancestors  of  the  zemindars  of  the  Perpetual  Settlement 
who  aeem  not  to  have  had  any  existence  before  the  time  of  the  Mahom^ 
edttn  conquest.  The  aovereign  and  the  permanent  or  hhud-kasht 
tenants  are  always  preaent;  and  in  parta  of  the  country  other  than 
Bengal,  the  village  landhoMera,  who  all  in  different  proportions^  receive 
their  sharea  of  the  produce.  It  would  be  out  of  place  to  enter  into  an 
antiquariah  diacussion  as  to  the  rights  of  the  zemindars  whether  they 
were  public  servants  filling  a  conditional  office  generally  renewable  and 
revocable  on  defalcatoin,  but  conveying  no  right  of  property  in  the 

(I)  MountBtnart  Dlpbinstone,  Vol.  I,  Chap.  2. 
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Iftf        |?Tantee»  the  sovereign   ruler  feeing   t^^e  eole  proprietor  of  tb^  s-^l  ki 

THAKooaANKB  ^^^^^   *°^   ^*^*    *^®  ""^^  actnal  laiidla  d  ;  or  whether  even  if  they  dB 

Domic       not  originally  poesess,  they  did  not  acqairo  in  conrae  ot  time  a  property 

i>..„l».»    itt   the  soil  and  the  right  annexed  thereto   o£  disposing  of  it  by  sale, 

MoeKBSJBX.  gift  and   mortgage,   sabjoot,  however,    under  any   mode  of  aUeoatioo 

to  the  sovereign's    cUims   for  revennei    It   will   be  safi^ieut    to  cite 

here )  and  to  occept  as  sufficiently   accurate  for  present    pnrposes,    the 

definition  of  a  zemindar  given  by  Mr.  HaringtonldV    "  A  semindaTf*' 

says   that   gentleman,   "  appears   to   be,   under  the  Mogul  oeastitotion 

<*  and  'practice,   a  landholder  of  a  peculiar  description   not  il^fioable  by 

*'  any  term  ia  our  language  ;  a  receiver  of  the  territorial   revenue  of  tihe 

**  State   from  the  ryots  and  other  under- tenants  of  the  land,  allowed  to 

'^  succeed  to  his  semindari  by  inheritance,  yet  generally  reqnire^  to  take 

**  out  a  renewal   of  bis  title  from  the  l^overeign  or  bis  representative,  on 

<'  the  payment  of  a  line  of  investiture   to  the  Smperor,  and  a  nazarana 

''  or  present  to  bis  prvencial  delegate  the  Nazim ;  permitted  to  transfer 

"  his  aemindari  by  sale  or  gift,  yet  commooly  expected  to  obtaijft  previoaa 
"  special  permission ;  privilege  to  be  geoerally  the  annnal  contrsotor  fmt 
*'  the  pnbHe  retenue  received  for  his  semindari,  yet  set  aude  vrifth  a 
"  limited  provision  in  land  or  money  when  it  was  thi»  pleasure  of  Govenii^ 
**  ment  to  ooUeet  the  rents  by  separate  agenisy,  or  to  assign  thenr  teiHr- 
*'  porarily  or  permanently  by  the  grant  of  a  jaghir  or  altamgii;  /Muthor*- 
^  ieed  in  Bengal  since  the  early  part  of  the  eighteeoitb  joentnry  taappor. 
"  tioQ  to  the  pnrgannas,  villages,  and  lesser diviBWOs  of  land  within  Hnr 
*  lemindari,  Hhe  ahunh  or  oases  iBiposed  by  the  m5a4ar,  usoslly  in 
some  portion  to  the  standard  assessment  of  tihe  senundari  sstaWiak 
ed  by  Toran  Mnll  and  others^  yet  subject  to  the' discretionary,  inter^ 
ference  of  public  authority,  either  to  equalize  tbe  amount  asees^ed  op. 
''particular  division*,  or  to  abolish  what  appeared  oppressive  to  the  ryot  ^ 

**  entitled   to  any   contingent   elnoluraents  proceeding  from  his  contract 

» 

'*  during  the   period  of  his   agreement,   yet  bound  by  the  terms  of  his 
''  tenure  to  deliver  in  a  faithful  account  of  his  receipts.^ 

The  settlement  of  Toran  Moll,  aUodad  to  in  this  exti^t»  was  aco^n^ 
ing  to  Sir  John  Shore,  fonned  b^  .o<^eotingi  thzbngh  ^he  medAina 
of  the  caunngoes  and  otiier  inferior  officers,  the  aooount^  of  the  nsnln 
paid  by  the  rjot,  which  served  as  the  basis  ot  it.  It  wa^  made  abosLfr 
1582y  and  remained  essentially  in  force  for  very  many  years,  Un^^r 
it,  in  accordance  with  the  principle  of  Mogul  fioancCi  the  gross  produce 
of  land  was  divided  in  certain  proportions  between  the  sovereign  snd 


*4 
€i 


FULL  BfiNOH  RUUNGS.  311 

the    hasbandtnaii;  ike  share   of  the  former  I  ding  from  oae^mlf  to  one.        1865 
eighth  of  the  gross  prodace,   aoeerdini^  to  circumatances,  and  the  zemin*  Th^joobaiim 
daT8,  wiih  whom  the  settlement  generally  was  made,  reoeinnn  in  Bengal       Domm 
a  portibn  of  ttie  iaiid  or  its  prodaoe  for  their  use  and  Bubsisieaee  aeder   bububvb 
the  name  of  nawJfcar,  which  (fid   not  ra   the   ag?<fegate  exceed   ona  per    MooiiaiEi. 
cent,     of  the  reveanee  ooUected  by  them.    The  Taft6ofrent«iorT6remie 
to  be  paid  by  each  ryot  nnder  the  lettlement  of  Toran  Mall,  and  which » 
represents  «   portion   of  the  gross   prodaoe  ooo verted  into  moaey,  was 
in  after  ttibe' distgnaled  the '  «Mi2,    or  ori|{iaal  nite»    to  distingnish  it 
from  those  taxes  or  cesses  which    weote   sobseqaentlj    imposed*  and 
^bichytbongh  nQt,  speaking  genevally,  directly   raised  from  the  Und* 
yet  immediacy    or  mediate^  preised  open  its  oulUvators.    The  origin 
of  these  oesaes  is  nol  q^ite  clear*    Whether  they   were  originally  devise^ 
by  Govemmeat   as  a  means  of  raising  the  revenae  of     the  State^  or 
whether,   having,  beeo^  in.  the  first  instance,  deTised  by  the  semindars 

»«  an  nnanthorised  means  of  increasing  their  emolaments,  they,  on 
being  discovere'1,  gave  the  Glovemmeno  ofiBcers  a  hint  as  to  a  mode  in 
which  the  demands  of  the  State  cou^d  be  efiPectnaDy  raised,  it  is  not 
▼ery  nmterial  now  to  enquire.  It  is  qnite  clear  that,  however  origin* 
mititig.  from  the  time  of  Jaffir  Khan,  thai  is,  since  the  reigen  of  Aorang^ 
aebe,  at  the  beginning  of  the  eighteenth  centary,  they  becam-s  an 
acknowledged  3ub(tdari  impost.  They  were  in  general  levied  npon 
Hih^  standard  assessment  in  certain  proportions  to  its  amount ;  and  the 
aemt^dairswho  paid  them  were  aabhorised  to  coUeot  them  from  their 
vyots  in  the  same  proportaoB  to  the  rente  paid  by  them.  When  the 
fldliie  of  the  prodaoe  of  the  land  ramaiaed  the  same  as  it  had  been  pre* 
▼ionsly^  their  impoai&ion  operated  as  an  arbitrary  enhancement  of  rent, 
which  wofild  not  have  been  the  oase,  had  ihe  increase  in  the  demand 
always  arisen  from  an  iocreaso  in  the  value  of  the  Government  share 
of  the  prodojce  when  measured  in  money.  Aa  increase  of  this  nature 
to  a  certain  extent,  must  hare  taken,  place,  according  to  the  best 
aathortbj^,  between  the  time  of  Toran  Mull  and  that  of  Jaffir  Khan, 
from  the  extension  of  con^merce  and  the  influx  of  silver  into  the 
country ;  and  it  is  not  improbable   that  it  may  have  had  the  effect  0| 

Making     these  impositions  leas  severely   felt  by  the  tenantry  than  they 
otherwise  would  have   been*     But,  be  that  as  it  may,  it  remains,   as 

observed  by  Mr.    Mill,  a  fact  **  that,  though  the  demands    of    the  great 
*'  hbodholder— the  State— were  swelled  by    fiscal  rapacity ,  it  was  thought 

"  necessary  to   have  a  distinct  name   and  a  separate   pretext  for   each 

"  increase  of  exaction  so  that  the  demand  has  sometimes  oometo  consist 
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1865        **  of  thirty  or  forty  difiEisrent  items  in  addition  to  the  nominal  rent.    This 

T^KooRurn  "  circnitous  mode  of  increasing  the    payments    assaredly    woold  not," 

DoMBB       proceeds  ^.Mill,  "  have  been  resorted  to,if  there  had  been  an  acknow- 

«     ^*  •*  ledf^d  right  in  the  landlord  ta  incrsase  the    rent      Its    adoption  is  a 

MooKssiss.   '*  proof  that   there  was  onoe  an  effective    limitatbn»   or  real   customary 

«<  rent, and  tha^ihe  nndersMol.rtKht  o^  the  ryot  to  the  land,  so  long  as 

•*  ha  naidrentaooordiiis  to  pastom.  was  at  some  time  or  other  more  than 

'<  mmhial." 

It  is  nselpss  to  attempt  to  trsee  tii(ht  principle  daring  the  last  years 
of  ICahomedan  rule  in  Bengsl.  The  only  principle  of  aotion  traoesble 
throtti^hcjut  is  a  de  erminatiion  on  the  part  of  the  ruling  power  to  eiact| 
by  means  of  arbitrary  imposts,  ss  innoh  rant  as  possible  from  the  Zemin • 
dars  or  farmers  of  revenue  as  might  be.  "  The  ntfode  of  imposition,** 
as  remraked  by  Sit  Jhou  Shore,  '*  was  fundamentttlly  minons  both  to 
the  ryots  and  zemindars ;  and  its  direct  tendency  was  to  force  the  latter 
into  extortion  ,  and  tSl  into  fraud,  oonceahnent|  and  distress**  (1). 

It  does  not  appear  that  after  the  acqnistion  of  the  Dewanny  by  the  East 
India  CompanTi  any  marked  improvenient  in  the  method  of  apportioD- 
ing  the  share  of  the  produce  of  the  land  between  the  parties  entitled  to 
it  was  made.  The  settiemant,  eometimea  quinquennial,  but  generally 
annual,  was  made  someti oies  with  the  zemindar,  who*  according  to  the 
preamble  of  Regulation  IL  of  1793,  after  the  deduction  of  the  expenss» 
of  collection  paid  over  jtoQ-eleveaths  of  the  net  rents  of  his  property 
as  revenue  to  (xavernmeut*  retaining  the  remaioing  one-^leventh  as  bis. 
semindari  profits,  *-and  sometimes  with  sttungers,  who  at  auction  bid 
over  the  head  of  the  semtndar  himself.  In  this  case  the  semtndar  re- 
ceived the  profits  of  his  nanhdf]  land,  or  some  particular  sum  payable 
either  by  the  fanner  or  from  the  public  treasury ;  and  the  fkrmer,  in 
order  to  enable  him  to  meet  his  engagements  with  Government,  freqnently 
made  without  sufficient  regard  to  the  assets  of  the  property  which  he 
bad  obtained  in  farm,  resorted  to  every  sort  of  exaction  over  his  tem- 
porary  tenants.  This  state  of  things  was  rendered  worse  by  the  inge- 
nuity of  the  native  collectors  of  Ooverment,  ''who,"  to  nse  the  words 
of  €knremment,*'in  1786,  had  endeavoured  to  oonloond  the  limits  of 
different  districts,  to  vitiate  acconnta,  to  increase  old  ahwahi,  and  to 
superadd  new  ones,  and,  in  short,  to  involva  oppression  in  such  mystery 
and  difficulty  as  nearly  to  defeat  and  set  at  defiance  all  attempt  at  detec- 
tion." 

(1)  Sir  John  Shore's  Minute  of  Jane  1789,  p.  41. 


FULL  BENCH  RULINOS.  213 

It  was  in  the  midKt  of  this  itato  of  things  that  the  DecenBial  Settle-        1M6 
tnent  was  dctermind  on,  which  afterwards  hecame  perpetoal.    Its  object «,. 
was  to  fix  .the  Governmeot  demand,  to  fix  the  demand  which  the  zemio-      Dorsss 
dar  should  make  on  his  tenants,  and  to  guarantee  to  the  zemindar  the    ^  ^ 
profits  arising  from  bis  bringing  waste  lands  into  cultivation,  and  indnc-  Mookbbjbb« 
ing  the  ryots  to  cultivate  the  more  Taluable  articles  of  prodaee.    '*  The 
rents  of  an  ^estate  can  only  be  raised,  "  remsrVs  Lord  Comwallis,  ^*  by 
inducing  the  ryots  to  oaltivate  the  more  valaable  articles  of  produce, 
and  to  clear  the  extensive  tracts  of  wast  land  which  are  to  be  found  in 
almost  every  semindari  in  Bengal"  (1).    By  this    Settlement   the  de- 
mand of  the  State  wta  fixed  for  ever,  thus  at  once  remedying,  perhaps  too 
decisively  and  adversely  to  itself,  the  evil  which  had  become  chronic  in 
Bengal,  arising  from  the  uncertainty  in  the  share  of  the  produce  which 
the  Government  might  cUim  as  its  own.    The  Government,  moreover, 
has  asserted,  in  the  preamble  of  the  Regulations  XIX   and  XLIY  of 
1793,  its  right  to   a   share   of  the  produce  of  every  biga   in  Bengal, 
assessed  and  unassessed,  unless  held  lakhiraj  under  a  valid  grant ;  or,  in 
oth&t  words,  unless  Government  has  transferred  its  right  to  such  share  to 
iodtviduals  for  a  term  or  in  perpetuity  ;    and  it   has  limited  its  demand 
in  perpetuity  over  all  assessed  estates  to  the  sum  that,    under  the  Settle- 
ment, was  assessed  uqon  them,  leaving  tbe  zemindar  to  appropriate  to 
his  own  use  the  difEerenoe  between  the  valu<)  of  the  proportion  of  the 

annual  produce  of  every  biga  of  land  which  formed  the  unalterable 
due  of  Government  according  to  the  ancient  and  established  usage 
of  the  oountry,  and  tbe  sum  payable  to  tbe  pnblia  It  has 
declared*  moreover,  that  the  zemindars,  whatever  they  may  have  been 
originally,  and  however  liable  heretofore  to  be  displaced  from  their 
estates  which  the  bare  pittance  of  nan^r  or  other  small  allowance,  are  the 
aetnal  proprietors  of  the  soil ;  and  that,  as  an  implied  consequence,  they 
will  not  be  liable'to  be  ejected  from  their  estates,  but  that,  on  failure  to 
pay  the  revenue  assessed  upon  them,  their  estates  or  portions  of  them* 
Bufiieient  to  meet  the  Government  demand,  will  be  b'roaght  to  sale. 
Government^  moreover,  expressed  a  trust  that,  sensible  of  the  benefit 
thus  conferred  on  them,  the  zemindars  would  exert  themselves  in  the 
cultivation  of  their  lands  (a  considerable  portion  of  which  was  then 
under  jungle),  under  the  certainty  that  they  would  enjoy  exclusively 
(that  is,  without  the  interference  of  Government)  tbe  fruits  of  their 
own  good  management  and  industry  ;  and  Government  reserved  to  itself 

(1)  Lord  Comwallis'  Minate,  dated  the  8rd  February  1790,  Vol.  II,  p.  185,  Haring- 

tOD*8  Analysia 

31 


^t*  FDLL  BENCH  RULINGS. 

♦    .  ^^^        *^e  power,  acting  under  the  duty  which  belongB  to  it  as  ruling  power,  of 

Thakooiun*^  protecting  all  classes  of  people,  and   more    particularly   those  who  from 

DosBKa       their  situation  are  most  helpless,  of  enacting,  whenever  it  might  deem  it 

BiSHEsHUS  proper,  such  Bogulations  as  it  might  think  necessary  for  tbe  protection 
HooKXBJBB.  and  welfare  of  the  dependant  talookdars,  ryots,  and  other  cultivators  of 
the  soil ;  and  it  declared  (1)  that  no  zemindars,  independent  talookdars, 
or  other  actual  proprietors  of  land,  shall  be  ent'tled  on  this  account  to 
make  any  objection  t )  the  discharge  of  the  fixed  assesflment  irhkh  they 
have  respectively  agreed  to  pay. 

Those  words  clearly  show  that,  though  recognised  as  actual  proprie. 
toi«oftbesoi),— that  is,  owners  of  their  estfttes,— still  semtndars  snd 
t>thera  entitled  to  a  settlement  were  not  recognized  as  being  possessed  of 
an  absolute  estate  in  their  several  semindaris;  that  there  are  other 
parties  below  them  with  rights  and  interests  in  the  land,  requiring  pro- 
tection  just  in  the  same  way  as  the  (Government  above  them  was  declared 
to  have  a  right  and  interest  in  it  which  it  took  care  to  protect  by  law; 
that  the  zemindar  enjojs  his  estate  subject  to,  and  limited  by  those 
rights  and  interests ;  and  that  the  notion  of  an  absolute  estate  in  land  is 
as  alien  from  the  BoKulation  law  as  it  is  from  the  old  Hindu  and  Maho- 
znedan  law  of  the  country. 

What,  then,  are  those  rights  and  interests  recognised  by  law  belonging 
to  the  ryots— for  with  them  we  are  alone  concerned — which  limit  and 
control  the  right  to  the  zemindacr  in  his  own  estate  P  At  the  tiiae  of  tbe 
Decennial  Settlement,  the  ryots  were,  in  Bengal,  as  in  other  parts  of 
India,  divided  into  khud-kashi  or  resident  and  py-haehi  or  non-rssi- 
dent.  It  has  indeed  been  contended  before  tis  that  time  is  of  theesseooe 
of  a  hhud-hoBht  tenure ;  that  a  ryot  simply  residiBg  in  a  vilisge  in 
whibh  his  land  is,  is  not  a  khud-hatifU  ryot ;  and  that,  ia  order  to  con- 
stitute a  hhud-kailU  ryot  under  the  Begolations,  ha  most  bo  a  rosideafc 
hereditary  ryot ;  and  that  if  he  lias  not  saoceeded  by  riglit  of  heii*ahip, 
he  does  not  fall  within  that  class  of  tenants*  Bat  it  appears  to  me  that, 
whetherwalook  totbe  etymulogy  of  ih»  word  or  to  the  thing  itself, 
there  is  no  reasonable,  ground  for  question.  KbMd-koBhi  ryots  ore 
simply  cultivators  of  the  lands  of  their  own  village,  wbo,  after  being 
onoe  admitted  into  tbe  village,  have  a  right  of  ocoupanqy  so  lon^^  as  they 
pay  the  customary  rents,  and  therefore  with  a  tendency  to  beoome  here- 
ditary, and  with  an  interest  in  tbe  produce  of  the.soil  over  and  above 
tho  mere  wages  of  labor  and  the  profits  of  stock ;  in  other  words,  above 
the  coat  of  production. 

(I)  BegulatioB  1, 17da. 
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TboBe  tenants  seem,  at  the  Settlament,  ^practically  and  legally,  thongh        W& 
not  by  express  Statute,  ta  have  been  divided  into  two  classes,  the  hkud-  thakoobiwm 
ksuiht  kadvmi  and  the   simple    khud-kasJUy  or    those  who  bad  been  ia       Dobsbb 
possession  of  the  land  for  more  than  twelve  years  before  the  Settlement,  and    3  ishrshdr 
those  whose  possession  did  not  ran  back  bo  long.    Both  by  the  Hindu    Kooksujek*. 
and  Mahomedan  law,  as  well  as  by  the  legal  practice  (1)  of  the  country » 
twelve  years  had  been  considered  safi&oient  to  establish  a  right  by  negative^ 
pretcriptioD,  -that  is,  by  the  absence  of  any  claim  on  the  part  of  other 
persons  daring  that  period, — and  hence  the  doctrine  which  has  obtained 
that  hhtkcUkasJU  ryots  in  possession  twelve  years  before  the  Settlement*^ 
were,  under  no  circumstances,  not  even  on  a  sale  for  arrears  of   revenue, 
liable  either  to  enhancement  of  rent,  or  eviction  from  their  holding,  so 
long  as  they  paid  the  rents  which  they  had  all  along  paid.    I'he   existing 
leases   of    hhui-haaht   ryots   at    the     time   of   the    Settlement,     who 
h^d   no   prescriptive   rights,   were,    with    certain   exceptions*  specified 
in  section  (60  of   Begulation  VIII  of  1793,    to  remain  in  force  until  the- 
poriod  of  their  expiry  ;  and  those  ryots  were  entitled  to  renewal  of  their 
leases  at  pergunna   rates  (2) ;  'and   on  a  sale  for  arrears   of  revenue 
such  ryots  were  entitled  to  a  new  settlemeot  at  the  pergunnah  rates,  and 
could  be  evicted  only  after  decUmng  to  enter  into  engagement  with  the  pur- 
ehasor  at  the  same  rates  (3).    It  may  here  be  obserred  that  written  en- 
gageoMnts  between  the  tenants  and  other  parties  were  not  the  custom  of 
ifae  country.    The  entry  of  the  tenants*  names,  and  of  the  rents,  in  the 
ps^iersof.the  village  accountants,  was  the  only  evidence  of  title   which 
the  great  majority  of  the  tenants  in  the  [country  then  held.    The  Begu«^ 
lations   of    1793    attempted,   but   ineffectoally,  to  introduce  generally 
the  system  of  the  exchange  of  written  engagecoents  between  the  zemin- 
dars and  their  tenants. 

•KhttdrktiiM  ryott,   whose   tenancy  commenced    subsequently   to  the 

Secettnial  Settlement,  are  entitled  to  hold  on  at  the  rate  which  they  have- 
either  espsessly  or  impliedly  contracted  to  pay  during  the  incumbency 
of  Che  lEemindar  who  granted  the  potta,  and  (of  bis  representatives. 
-wfaalaiver  that  rate  ouvy  be  (4) ;  and  on  a  sale  for  arrears  of  revenue, 
they  also  are  entitled  to  a  renewal  of  their  leases  by  a  purchaser  at  the 
pergnnna  rate.  Should  the  rate  .in  the  engagement  cancelled  by  the 
sale  hare  been   below  that  figure,  they  can  only  be  evicted  on  refi^sing 

(1)  Oelebrooke's  Diges  tof  tbe  Regal**  (4)  Section  5  Regolation  XLIY  of  1798r 
tions,  Vol,  III,  page  4.  Section  7,  Eegulation  IV  of  1794  Claase 

(2)  Section  7,  Regnlation  IV  of  1794.  5,  Section  29,  Regnlation  VII  of  1799. 

(3)  Section  5,RegaIatioaXLIV  of  1793; 
CUaBe5,Seotion29,EegulationYIIofl799. 
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*^^        to  renew  ftt  the  pergnona  rates.    Moreover,  it  mui  enact  d  generally 

Thakooranbe  by  section  6  of  Regulation  lY  of  1794,  that  if  a  dispate  ansee  between 

0B8EB       ^1^^  ryots  and  the  persons  from  whom  they  may  be  entitled  to  demand 

BisHBsBUR    pottas  regarding   the  rates  of  the  pottas,   it  should  be   determined    in 

UooKSHJifiB.;  ^^^  Dewanny    Adtiwlut  of  the  Zilla  in  which  the  lands  were  situated 

according  to  the   rates   established   in  the  pergunna  for  lands  of  the 

same  description  and  quality  as  those  respecting  which  the  dispQtjS  arose. 

The  Legislature,  as  just  now  observed,  waSt  in  1793,  anxious  to  enoon- 
rage  the  exchange  of  pottas  and  kabnliats  between  the  zemindars  and 
their  tenants ;  but  so  fearful  was  it,  lest,  from  weakness  or  improvidence, 
the  zemindars  just  recognized  as  actual  proprietors  should  injure  their 
own  properties*  and  also  endanger  the  stability  of  the  Government 
revenue)!  by  granting  long  leases  at  iosui&cient  rents,  that  it  restricted 
the  period  for  which  leases  could  be  granted  to  ten  years,  renewable  in 
the  last  year  for  another  period  of  ten  years  (1).  Tliis  law  remained  in 
force  till  1812,  when,  by  Bogutation  V  of  that  year,  section  2,  the 
above  restriction  was  taken  off,  and  zemindars  were  declared  competent 

to  grant  leases  for  any  period  which  they  might  deem  most  convenient 
to  themselves  and  tenants,  and  most  convenient  to  the  improvement  of 
their  estates.  Moreover,  by  Hegulation  XVIII  of  the  same  year,  it 
was  explained,  in  consequence  of  certain  doubts  which  had  arisen  on 
tbe  oonstniction  section  2  of  Begulation  V  of  1812,  that  the  ime 
intent  of  the  said  section  was  to  declare  proprietors  of  land  competent 
to  grant  leases  for  any  period,  et en  to  perpetuity,  and  at  any  rent  which 
they  might  deem  conducive  to  their  interests. 

This  law  did  not,  however,  expressly,  or  by  implication,  override  the 
rights  of  khud'hoBhi  ryots  to  hold  at  pergnnna  rates.  It  simply  de- 
clared that,  having  regard  to  the  rights  of  others,  the  .zemindar  might 
grant  leases  for  any  period  or  any  rent,  be  it  high  or  be  it  low,  provided 
the  tenants  were  willing  to  pay  it,  and  he  to  take  it.    Again,  by  section 

2  of  Begulation  VlII  of  1819,  it  was  declared  that  all  leases  and  engage- 
ments  for  the  fixing  of  the  rent  now  in  existence,  that  may  have  been 
granted  or  concluded  for  a  term  of  years  or  in  perpetuity,  by  a  proprie- 
tor  under  engagement  with  Government,  or  other  persona  competent  to 
grant  the  same,  shall  be  deemed  good  and  valid  tenure,  notwithstanding 
that  the  same  may  have  been  executed  before  the  passing  of  Begulation 
V  of   1812,  and  while    the   rule  of   section  2   of    Regulation   XLIY  of 

1793  above  alluded  to,  was  in  full  force  and  effect. 

(1)  Setion  2,  Regulation  XLIV  of  1793. 
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Thtti»  then,  the  l«Mi.iwiy  lyofts^    though   they   were   entiUed  to        1866 
pottM    ftt  the  pergnnna  nues  by  the   Uw  o(  1793  and   following  years,  thakoo«aiiib 
andthoQgh,  under eeotion 6 of  Rogalation  lY  of  1794,  tbeCoorte  were,      Donn 
incaae  of  dtapiitet.  to  determine    the  rite  of  the   potU  aooording  to   BimMroa 
thoee  fites,  8till«  wider  the  operatioD  of  the  kwa  aboye  cited,  ryots  mlKhl,  Mookbsjbb. 
if  they  plwwod,  bind  th  emeelTos  by  specifio  engagements  irrespective  of 
thoee  rales  ;  aad«  of  eonrse,  having  done  so  volontarily,  they  would  be 
hdd  stridy  to  the  terms   of  their  engaogement.    As  I   have  observed 
above,  it  had  become  the  prsetioe  of  the  Govemmeot  for  the  time  being, 
to  collect  varioos  imposts  from  the  semindar,  who  again  was  entiUed  to 
eolleetthem  from  the  ryots  $  and  from  their  number  and   oncertBintj* 
they  had  been  intricate  to  adjust,  and  a  soorse  of  oppression  to  the  ttnants. 
These  slso  were  entered  in  the  papers  on  which  the  Decennial  Settlements 
were  based,  and  oonsequently  had  been  legsliaed   aod   recqgnised  by  it. 

By  section  54  of  Be^latimi   VIII  of  1793,  all    proprietors  of  land   and 
dependant  tskiokdars  were  required  to  consolidate  these  chaiges  with  the 

ossein  or  original  rate,  into  one  specifio  sum.    And  by  section  55  of  the 

same    law,  proprietors  end    farmers  of  lands,  of  whatever  description, 

were  prohibited  ifl^MMiing  any  new  ohwab  or  maihoi  on   the  ryotS|  and 

m  peoelty  wss  eoaotsd  in  esse  of  any  infringment  of  the  prohibition. 

When  then  the   term  'pergonna  rate'  oooors  in  the  Begnlations  of 
1793;  1794,  and  1799,  in   connection  with   hkud^htuld  rjciB,  the   qnee* 

tion  arises,  is  it  confined  to  the  particular  portion  of  the  prodooe  of  land 
to  which,  by  the  custom  or  that  pergunna  the  demand  of  the  semin- 
dar  is  limited)  or  does  it  include  also  the  ahwah  reoognixed  by  regula- 
tion VllI  of  1793  which  has  become  consolidated  with  it  P  The  Couii 
has  been  told  indeed,  that  the  pergunna  rate  never  mesnt  anythinic  ; 
that  it  was  a  mere  myth ;  but  that,  if  did  mean  anything,  it  was  ouly 
another  term  for  the  Kemindar*s  discretion  or  moderation  ;  and  that,  even 
if  those  rates  existed  in  1793,   they  had  become  well    nigh  obsolete  in 

1812;  for  although,  by  section  6  of  that  law,  it  is  enacted  that  estab- 
lished pergunna  rates,  where  such  existed,  shall  determine  the  smonnt 
to  be  collected  by  Government  Officers  and  pnrohssers  at  sales  for 
arrears  ci  revenue,  still  by  section  7  it  is  enacted  that,  in  cases  in  which 
no  established  rates  of  the  pergunna  or  local  division  of  the  countiy 
may  be  known,  pottas  shall  bo  granted  and  the  collections  made 
according  to  the  rate  payable  for  laud  of  a  similar  description  in  the 
places  adjacent  I  cannot  assent  to  the  doctrine  that  the  Legislature  in 
1793  and  the  following  years  used  terms  without  meaning,  aod  directed 
the  Court  to  settle  disputes  acoordiog  to  a  rate  which  tbeo  had  no|ezist. 
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enee.      I  mast  ratker  e<iDoliid*  that  the  tenfcA  whidi   the  legjt^ttiT^ 


Thakoobamse  ufted  to  denote  the  rate  which  was  to  form  the  limit   o£    the  zemindar'e 

demand,  represelited  soinethinfl:  real  and  distinct   at   that   periods    and 

BioLssHfra    althongh,  in  t^  ehape  of  a  per^noa  rate*  the  limit  on   the  zemio4ar*# 

'  demand  had  became  ,by  1812,  in  eooie   places,   indiatinot,  M»U  the   limit 

existed   in  the  eliapeof  t^ie  rate  whioh  was  ptgrahie   for  lands  ol  a 

fiimilaf   desoription  in  the   places  adjaoe&t— a  rate   whlofa   ia  in  tact 

the8amethi«>g  with  the  pergnnna  rate,  Under  a  different  lomk— 4ii9 
^stomary  rent  deduced  from  tbe  similar  rate  pj^d  in  places  adjacent 
rather  than  from  a  rate  corrent  in  Ihe  preguima. 

BeTertin^  then  to  the  qaestiott.  w^at  the  words  '  peryyiniDa  niAo»'  a9 
tised  !n  the  old  laws,  meant,  I  bare  no  hesitalion  in  h^UiaK  that  it  most 
1)0  considered  to  tnean  the  asmI,  or  original  mtei  tke  4«te  of  Toikh 
Mnll,   tofi^^ther  with  the  abtoah  whiob  had  been  aab^eqaent^   levied 

from  t^e  tenants  and  recognised  hy  the  Be^tAement.  It  in  tme  that  tbeae 
two  qaantitipRjnincd  together  did  not  prohaUy  effactlt  9^e|Mteaeat  that 
share  oT  the  produce  calculated  in  money  which«  trader  a  pqira.Bysi^  Oif 
cnatomary  rents,  wonid  have  been  d'^veloped ;  hot  jadf^jjT  ivonv  the 
Increased  weaUh  of  the  country,  whicfh  had,  from  oombMrea  «nd  ^tha 
influx  of  precious  metala,  resnlted  between  tbe  time  df  Torsa  Vtttl  amd 
theDeoemiial  SettlfSmaat,  the  asv^ssieut  which  had  been  increased  in 
«ne  (form  did  »ot  probably  diJEer .widely  from  what  it  wpuld  bare  b^en 
iiad  the  other  and  natural  mode  of  calculating  the  increase  been  adopted. 
Since  the  DaceuDial  Settlement,  however,  the  rates  of  rent  have  adjitsteS 
.  themselvea  to  the  varying  prices  of  the.produce  irrespective  of  any 
Qxtranepns  demand;  and  the  .terms  used  iji  Reflation  V  of  IBti  have 
•regard  to  the  varying  rates  in  the  defferent  localities  which  have  restated 
•aolely 'under  the  increased  activity  and  industry  caused  by  the  oompa- 
jrative  security  obtauiod  under  the  Permanent  Settlement. 

To  8up|K)se  ,that  a  pergunna  or  local  rate  of  rent  could  be  perma- 
nently fixed  in  amount  when  the  circumstances  of  the  country  wem 
improving,  is  to  suppose  an  impossible'  state  of  things.  The  propor- 
tion of  the  produce  calculated  in  money  payable  to  the  Kemindar  repre- 
Boatod  by  the  pergunna  or  local  rate  remains  the  same;  but  it  win  be 
represented  under  the  circumstances  supposed,  by  an  Increaised  quantity 
of  the  precious  metals. 

The  rt^tes  of  rent,  then,  which  hhvd-haaikt  jyots  under  the  eld  Begn- 
lations  were  liable  to  pay,  independent  of  contract,  ren;kained  in  all  cases 
whether  >UD4or  a  purchase  at  a  Bale  for  arrears  of  revenue,  or  otherwise^ 
fixed  either  at    the  pergunna  rate,  the  rate  payable   by  land  o£   a 
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aimllaf  descfriptioft  in  the  places  rnidjaoent  or  at  rates  filed  •cc.^nJing  to        1865 
tlie  \M  and  nsage  of  the  csouritry  ;  and  they  were  entitled  to  hold  their  j^jj^gj^^j^^^^p 
latidH  8^  long  M  tboy  paid  those  rates.    But   when    Begnlation  XI  of      Dossu 
ld22  was  passed,  the  nsein  section  32  of  that  Uw  of  the  terms  khud*   p,g„g^'m,a 
kkoit  kadtml  ryot,  or  resident  and  hereditary  ryot  with  a  prescriptive  MoojtxiujtB. 
right  of  occupancy,  to  designate  the  cultivator  who  would  not  be  liable 
to  emotion  on  a  sale  for  arrears  of   revenue,  gave  rise  to  the  doctrine, 
that  Jchud-Uada  ryots  who  had  their  origin  subsequent  to  the  Settlement 
were  liabte  to  cvictio6,  though,  if  not  evicted  they,  u  der  section   33, 
<soald  only  be  called  upon  to  pay  rents  determined  according  to  the  law 
^nd  nsag^  of  the  country;  and  also,  that   the  possession  of   all   ryots 
Whose  title  oommenoed  subsequent  to  tbeScttlemenl   was  simply  a  per- 
tfitinM<»ne,'tbat  is,  one  retsined  with  the  consent  of  the  landlord  (l)» 
Agitn,  %7  Ac^  Xll  of  1841,  and  Act  X   of  'IH45   (which    repealed   ihe 
lotvMr)»*piiro|isser  acquired  bis  estate  free  of  all  encumbrances  which 
JbaA/beea  ihiposed  on  it  after  the  tinie   of   the    Settlement;  and  he  is 
entitled,  ullttr  notioe  given  under  section  10  of  Begulatipn  V  of  1812, 
%0  eiihiuiea  at  di8eretioQ,*-a»y thing  in  tfaus.  Eegulations  to  the  coutrarqr 
iiotiritlMitanding,'-«'tbe  rents  of  all  uudsi -tenures  in  the  said  estate,  end  to 
^eotjJi  undeiwtonants    wth  oertain   exceptions,   amongst  whicU  are 
hhyd-koikt  kadimi,  but  not  simple  Jehud-kcuht   ryots.    It   follows    that 
these  laws  distinotly  gave  the  purchaser  the  power  to  eject  a  khud' 
TcoiM  ryot  whose  tenure  was  created  after  the   Permanent  Settlement, 
And  if  not  ejected,  they  are  liable  to  be  assesseii  at  the  discretion  of  tho 

» 

landlord.  This  word  ^  discretion  **  entirely  annihilated  the  rights  of 
the  khud-kasht  tenants  created  subsequent  to  the  Settlement  in  estates 
8old  under  these  laws.  lo  reduced  them  from  tenants  with  rights  of 
oopnpaocja  so  long  as  they  paid  the  established  rate  of  the  pergunna, 
or  the  rate  which  similar  lands  paid  in  the  places  adjacent,  into  mere 
tenants  at  the  will  of  the  zemindar,  who  might  in  any  yeir  eject  them, 
and  place  in  their  stead  any  tenant  competing  for  the  land.  It  is,  in  short, 
iotrodncing  into  this  country  competition  in  the  place  of  en stomary  rents 
As  to  ]py-hiBht  ryots,  they  are  no- where  expressly  mentioned  in  tho  laws 
referring  to  Bengal.  If  they  held  under  pottas  at  the  time  of  the. 
Settlement,  they  were  entitled  to  hold  them  til  the  exuiry  of  the  lease 
under  ttO'Compiehensiye  terms  of  clause  I,  section  60,  Begulatiun  YJII 
of  1793,  which  inc'uded  even  them.  In  section  10,  Regnlation  LI  of 
1795,  which  referred  to  Benares,  they  are  expressly  mentioned,  and  'hey 

(1)  S.  D.  Decisions  (or  I^IS,  pp,  6:7  to  628. 
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lPe5        lire  declare  1  to  be  equally    entitled  with  khud-haihi  ryots  to  haye  tbeif 

Thakooranei  ^^'   renewed   at  the  established  rates,  pronded   the   proprietor   or 

BoMEK       farmer  chooses  to  permit  them  to  caltivate  the  Und  held  by  them,  which 

BiBHMHUB  *^®^  ***^®  ^^®  optim  to  do,  or  not  to  do,  aa  they  thmk  proper,  oo  the 
MooKMJES.  ^^P^^y  o'  »J1  py-hashi  leases.  In  Bengal,  the  rates  otpy^haslU  ryots  at 
the  present  date,  though  it  seems  to  have  been  different  formeriy,  are 
geoerally  above  the  peiiganiia  rates.  They  have  always  been  considered 
to  have  no  rights  independent  of  the  particular  engagements  nnder 
which  they  hold ;  aud  those  being  cancelled,  they  are  liable  to  nnmedtate 
eviction.  * 

Such  was  the  state  of  the  law  when  Act  X  of  1859  was  passed, 
nnder  the  power,  it  may  be  presumed,  which  the  Governor-Gtooeral  in 
Council  had  reserved  to  himself  in  the  7th  Article  of  the  Proclamatioo 
inserted  in  HeguUtion  I  of  1793,  of  efiaoting,  whenever  he  migkt  dsem 
it  proper,  such  Begolations  as  he  might  think  necessary  f«ir  the-  prateo- 
tion  and  welfare  of  the  ryots  and  cultivators  of  the  soil.  They  wisns 
in  the  opinion  of  the  fjegislature,  insufficiently  protected ;  henoe  the  new 
law  which  re-enacted  with  modifications  certain  old  laws  rescinded  hy 
it,  and  which,  moreover,  as  we  shall  see  presently,  interfered  with  the 
rights  of  the  aemindars  as  laid  down  in  the  Legislation  of  the  last  thiiiy 
years. 

By  the  fimt  section  of  this  Act  are  rescinded  all  those  Regnlstiona 
which  laid  down  the  rights  of  hhmd-hoilU  or  permanent  resident  ryota ; 
Begulstions  IV  of  1794  and  V  of  1812,  as  to  the  rates  at  which  they 
were  entitled  to  pottas,  were  repealed,  and  such  parts  of  section  29  of 
Act  I  of  1845  (by  which  law  Act  XII  of  1841  was  repealed)  as  related 
to  the  enhancement  of  rents  and  the  ejectment  of  tenants  by  the  par- 
chafers  of  an  es' ate  sold  for  arrears  of  Goyernment  revenue,  was  modi* 
fied ;  and  it  was  enacted  by  sect  on  3  that  ryots  who  hold  Unds  at  fixed 
rales  o£  rent  which  have  not  been  changed  from  the  time  of  the  Perma- 
nent Settlement,  are  entitled  to  receive  pottas  at  those  rates ;  and  by 
section  4  proof  that  the  rent  has  not  been  changed  for  twenty  years,  raises 
the  presumpiion  that  the  Und  has  been  held  at  ihat  rvnt  from  the  Per- 
manent Settlement.  Bj  tection  5  it  is  enacted  that  ryots  having  right 
of  oGcn^;ancy,  but  not  holding  at  fixed  rates,  as  described  in  the  two 

preceding  sections,  are  entitled  to  receive  pottas  at  fair  and  equitable 
rutea;  and,  in  case  of  dispute,  the  rate  previously  paid  by  the  ryot  shsll 
be  deemed  to  be  fair  and  equitable,  unless  the  contrary  be  shoim  in  a 

suit  by  either  party  uuder  the  provisions    of  this  Act.'  Then  follows 

stction  6,  by  which,  it  is  enacted  that "  every  ryot  who  has  cultivated  Ji 


li^ld  land  for  a  p«riod  of  twelve  jei|rs,  has  a  iri^lit  of  oqcapfincj  ii^  ih^  ]ao4-        l^ 
8o  cpttivated  or  "held  by  him,  whether  it  be  held,  under  potta  or  noL  so  -,    - 
long  as  he  pajs  the  rent  payable  on  account  of  the   saipe.;  |>Ht  thif  ralQ       PpftsK^ 
does  not  apply  to  khamari  nij-jofe,  or  se^  land  belonginff  to  .the  prbprita  •?• 

of  the  estate  or  tenure,  and  ^et  by  him  on  ^ease  for  a  term,  or  year  by  Hookkbj^ 
year,  nor  (as  respects  the  actual  cultivator)  to  lands  sub-let  for  a  t^rm 
or  year  by  year,  by  a  ryot  having  a  right  of  occupancy.  .  The  hqldingof  the 
f|ither  or  Other  person  through  whom  a  ryot  ii^h^ri^  ahall  be  d^mei}  jUi 
L«  the  holding  of  the  ryot  within  ,  tha  jp<Baniiig  ,q£  this  sec^ian^"  iSi)fr 
tion  7  declares  that  "  nothing  contained  in  the  last  preceding  seqtjioii 
eliall  be  hell  to  effect  the  terms  of  any.  written  contract  for  the  cultwa-. 
tion  of  laud  entered  into  between, a  landholder  and  a  iryot*  whon  it.fmt^ 
tains  anj  express  siipolatioi^  contrary  thereto;**  and  seotioix  .8< deola?e^ 
that  '*  ryots  not  having  rights  of  opQupaivcy  are  en^ii^led.to  piC|tt|Ui  0^^. 
at  B^cb  rate^  as  may  be  f^gceed  on   betwefn   th^W  ,aiid  th|B,p,^o^  td 

whoi9  tb9  re^ttjs  payaf>la-*'  

AU,ryot8^   tben^  whether,  IeW-Iku^   or  pjf-^^,'  wit^-;tb^cr|glit  .49j( 
€icoapaneyj  are^  .under  secj^iQn    6  of  this   law,;  er^t'led  ^  po^aa^t.^tir 
and  equitably  lajtes  i  acid  ^)^^  |M>i^  which: w^  hi^e.evei^tqif^UlP^p.d^tcrK; 
ipinje  is.the  meaiHimr  )^  be^gfven  1^. the .wo^a "  fair  w4  i^aiMteTusdMn 
tbe  f^irca^i^tauc^  of  tha  p^etsao^  oa^i.    Qefara.  "Itew^^^er^  .^foceeding  't6f 
tte 4et9rn|iaalioi|  oCibat  ]HMQii*a:firdnirifiaf7  cBlSoaliT^lias  ioT-b^'s^Mted. 
];t«hfMl  kffVBL'  uMrg«d  belote  (Om:  €iCwri(tbat<-Beotaotl^6>  ia  wkale^et*  way^  Sfr 
ba^r^,  «fft«tii  llie -vented  rtglit^i^id^  ^settiitediM^  have;  ttnder  etidtfng 
lawi^itDfcltaia  lands  hakl  by  liy^swhomtvyoeottp^lt^fdr  twelvef  yekrk ;  that' 
whec^aatkuNM'fMpaQnatedno  tigiit'of  oocJopdlncy  alt  all  fireVfotisTy;  bat 
were  aieire  tenants' at-wilt,tlio-  I^gisfaChrid  gfres'that fight  to' them  now 
ade^  «w4lwy»esrtt'i)ccttpancy  ohly;  thatVcondequeritly;  the  law  should  be 
read;  iW<^retw»Jfe<rtiv^y,'brit  |iro<»pectr^ely,— that  is,  it  shoulil  be  read  in 
Bticb  a'  hianner  iis  to  give  the  zemindar  an  opp  n'tunity  to  avoid  its,  to 
him;  disadvantageous  enactments,  and   in  such  a  way  as  to  infringe  as 
little  as  possible  on  hi«  vested  rights;  and  t^e    case,  of  Moork  v,    Dtir- 
den  n*)  has  been  citeci  to  ns  as  an  authority.    tTndoubtedly,  with  refer- 
ence  to  past  tVansactions  and  to  such  as  are  still  pending,  laws  should  be 
construed  as  prospective,    not  as    retrospective,  unless    they  are  made 
expressly  applicable  to  them ;  but  in  the  present  instance  the  Court  has 
to  deal,  not  with  past  transaotions^  but  with  the  8t(Uu9   or  condition  of  > 
persons :  a>^d  the  Court  has  only  to  determine  .whether  the  Legislature  , 

(1)  2  JgJCcb.,  22;  cited>ai«d  a|>pc9ved  ffk  Jiaok^^n  v.    W^U^if,  8  £xoh.;,7d&    . 
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tS^S        intdtided  fo,  and  did   ia  fortberance  of  that  latentian,  declare  or  enaeb 

Z         i[^5*^^  *'^®  »to?tt#  or  condition  of  a  lyot  with  right  of  occapancj  shoald  be 

Domes      held  by  or  given  to  all  ryots  who  nught  either  at  the  passing  of  the  Act 

tk    ^'  nv.   ^^®  oceapied,  or  might  at  any  timo,  partly  before  aad  partly  after  its 

HodsinuKV.  enactment,  ocoopy  for    twelve  jvars ;  or  whether  it  simply  enacts  that 

twelve  J  ears'*  contmnoas  occapanoy  snbseqmentto  the  passing  of  the  Act 
shoald  confer  ihat  tsondition  «n  every  ryot  ao  holding.  This  point  mnst 
\m  detertilin^  with  reference  to  the  terms  of  the  law  and  the  intent  ot 
the  LegtslatttfiD  as  ga  Aieved  tfabi^afrom^ 

After  having  aUentively  considered  the  point  raised  before  the  Oonrt 
and  keeping  in  mind  the   magnitnde  of  the    innovatMo  which  by  the 
interpretatfdnibddptedby  meis  wrought  on  the  immediately  previously 
existing  law,  1  am  clearly' of  opinion  that   the  terms  of  the  Act  confer 
tn  ev^  tetittnt,  be  "he  a  Ichud-hislil  or   py^kashl  ryot,  in  every  estate 
In  Khe  Twanfery,  who  had  bold  at  the  (ime  of  the  ptastng  of  the  Act,  or 
might  at  any  time,  partly  before  and  partly  after  the  eliactment  ot  the 
iW,'  oi^cnpy  Tor  tWehe  years,  a  right  of  ooonpancy,  whether  he  bad  that 
ri^t  before  or  hot    ¥he  inexact  terms  of  the  law  might,  if  bonsidered 
idiMDe,  leaVe*a  dodbt  on  the  snbjeot.    Bnt  when   the  terms  of  the  section 
sMeonsidersd  in  connection  witlh  the  repeal  of  the  old  laiws  regarding 
tiie  vigbts  of^bvcMMuM  lyots,   exoe|»t  si)  t6   proceedings    commenced 
bef(K«  the  Act  cattle  into  Isroe^iittb  the  *iodi0«itk)n  t>f  A«t  I  of  I84S, 
so  far  as  related  to  tbe^'enhanoeroeatof  vent  said  the  ojdetment  of  tenants 
by  an  anction-parchaseni  a  modiflqitimi  wh«sh#  m  the  old  laws  are  ttfmih 
ed,  would  baver  notbiqg  mpoa  which  to  m&t,  did  the  law  not  tatend  lo  affect 
ih^atqius  of  parti' s  €rom  the  4ate  on  which  it  was  pass«d  snd  to  be  hi 
forc9  accordingly— and  with  tha  oontempomoeoiis   enaotroent  dI  a  new 
Sale  Law,  Act  XI  of  1859,  attended  with  the    total  repeal  of  Aet  I  eC 
1845,  id  which  there  is  a  section  (37)  with  a    proviso,  whioh  heoomss 
intelligible  only  on   the  supposition  that    sectioM   6  is   current  law,-^I 
cannot  eutertain  a  doubt  that  it  was  the  intention  of  the  Lstcialature*  as 
gathered  from  the  terms  of  the  law,  with  which  aleme  sitting  as  a  Judge 
I  have  to  do,  that  the  law  in  question  should  affect  the  staha   of  all 
ryots  falling  within  its  terms  on  and  from  the  date  of  the  passing  of  the 
Act. 

Thiii  being  my  opinion,  and  ibe  points  referred  to  tbe  Court  not  having 
fsllenlthroagh,  as  they  Would  have  done  bad  tbe  Court  at  large  thought 
differently,  1  have  now  to  consider  the  meaning  of  tbe  terms  *'  fair  and 
equitable,"  under  tbe  circumstances  of  the  present  ease,  when  applied  to 
ryots  with  a  right  of  occupancy. 
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It  has  bee»  urged  by  the  learned  ooimsel,  Mr.  Doyne,  ibftt  thi^fe  ftre        I W 
three  classes  of  tenants:  hhud4Mshi  ryots  hdduig  ataa  mvarkbte  rate 


from  befoi«  the  settlemeat ;  ryots  holdingr  froi  old  dates, but  subseqnenT  ^DcS^''" 

to   the  Settlement,-   and   the  creatuiea  o£  Act  X;  that  the  first  class  ^ 

may  be  said  to  pay  a  rent  wgulated  by  costom ;.  that  th«  seooiwj  class  U^uZli 

might  be  able  ^  show  the  same,  though,  as  the  aomindar  might  at  any 

time,  pat  an  end  to  their  tonaHcgr,  it  is  difficult  to  see  how  they  could 

show  a  rent  regulated  by  custom  ;  bul  that  to  the  third  no  custom  could 

apply,  for  previoua  tp  the  eoactinent  of  Act  X,  they  were  mere  tenants- 

at-«vill  I  that   the    legislature,,   by  seocion  ^  pf  Act  X^  has  on'y  giTeu 

these  ryots  a  right  of  occupancy,  or,  in  other  vovds,  a  pref  er«ni)©  or  a 

refusal  curtailing  in  no  way  the  right  of  the  semindar  as  to  the  rate  of 

rent  which  he  n^ght  demand;  that  the  semindar,.  being  absolute  owner. 

is  entitled  to  a  full  rent,  a  rent  proper  nnder..tbeaysteiaof  oompftition,^ 

that  is,  the  portion  of  the  value  of  the  whole  produce  which   remains 

after  the  deduction  of  the    ryot's  costs   of  prpduction,-- m  other  worda 

tp  rent   calculated   on   the  principlo  of   Ishore  Gbose's  case  ;.  that  the 

rates  of  rent  by  the  system  of  proportion   in  tha  case  of  a  rise  in  the 

price  of  the  produce  can  only  be   adopted   with  amy  show  of  justice  in  . 

a   ca«e  in.  wh^chi   it   appears    clearly  that  the  rate  eocisting  up  to  the 

present   time  is.  based   on  a  certain  proportion  e£  the  ryots*^  produce  ; 

that  although  it  is  alleged  shat  the  pergunna  rates  were  so  calculated, 

there  is  no  proof  pf  the  fact ;  that,  eitn  were  the  mode  'of  calcutation 

Just,  it  would  at  p^ent  be  impossible  of  application,  for  one  PouTd  not 

find  the  value  of  the  ryofis  produce  at  the  time  of  the'  laet  adjustment  ot 

the  rent ;  that  the  zemindars  have   hitherto  always  entered  into  eingage-' 

ments  with  iheir  tenants  on  calcnlatioas  based  On  ,the  theory  of  i^nt  laid' 

down  by  political  economists ;  and  that  this  right  shotitd  be'  oontiauedje 

and  the  principle  laid  doivn  in  Ishoro  Ghose's  case  (I)  confirmed. 

It  appears,  ad  I  have  observed  above,  that,  under  the  old  fieguiations 
of  Government,  all  resident  hhudJeasM  and  permanent  rypts'  bad 
enjoyed  aright  of  occupancy,  and  were  entitled,  unjess  they  had  waived 
their  right  by  entering  into  a  specific  contract  inconsistent  with  it,  toi 
enjoy  the  same  so  long  as  they  paid  their  rent,  either  according  to  the- 
pergunna  jrate,  or  to  the  rate  which  such  lands  paid  in  places  adjacent, 
or  the  rate  fixed  by  the  law  and  usage  of  the  oPtintry  ;  and  their  tenufev 
could  not,  by  clause  5,  section  18  of  Begufation  VIH  of  1919*  (a  section 
of  law  repealed  by  Act  X  of  1859,  and  re-enacted  in  a  moihe  comp!«ta 
£orm  in  sectioned  of  this  Act),  be  canceled,  eicept  af^r  a  snmoarp 

(1)  1  Ifarsh  151  ;  W.  B^  Special  7ol.»149r  131 ;  on  review,  184. 


IM$  stiStoVtftih^ii)t<f;ii6.eM'^tlt«  year,  ittiA'  on  4aWiiTt  on  tBepnit  of  the 
Thacoobakk^  tenant  to  pay  theamoiiTit  imnxedmtely  after  the  decree  had  been  obtained. 
I>omn  The  right  of  oocnpancy  which  the  hhud-haBhi  permanent  tenant  for- 
BtaBcsHOB  iiic^ly  enjoyed  has  been  ^[ranted  by  cYause  6  to  all  tenants  occupying 
MouKBMift.  their  hmdn  for  the  spaoe  of  twelve  yeari^,  whether  nod^r  potta  or  oth«r- 
wiie ;  and  they  are  entitled  to  reoerre  pottas  at  fhir  and  equitable  rates. 
Kow,  I  cannot  agree  witU  the  learned  eonnsel  in  thinking  t^at  the 
Lejgtinlfttnre  ihtended  merely  t6  give  to  thode  tenants  a  preferentttfl  right 
to  faoldf'the  !&nd' being  then  subjeci  to  be  rack-rented,  by  the  zemibdan^; 
1  agre6  With  €h^  Settet  Committee  ftiiat  sat  on  Act  X  of  1859;  Which 
tbdiarked  that  the  recognition  of  a  right  of  occupancy  in  the  ryot  implies 
necessarily  some'limic  to  the  discretion  of  the  landholder  in  adjAritibg 
the  rent  of  the  person  possessing  such  a  right;  and  t  think  that  the 
terms  **  fair  and  eqaitable*'  are  used'  with  reference  to  that  liiuit ;  or,  in 
other  words,  to  the  right  whicn  tenants  with  a  right  of  occupancy  had 
under  the  old'  Begulationd,  and  that  therefore  they  are  the  equivslent  of 
pergnna  rates,  rates  which  similar  lands'  bear  in  places  adjaceat  or 
rates,,  fixea  by  the  law  and'  usage  of  the  conntry,  and  are  to  be  explained 
and  interpreted  by  those  customary  rates  ;~in  shorti  it  appears  to  me 
that  it  was  the  intention  of  the  Lejgislature  t6'  place  the  r^Ot  whosO 
rights  were  created  by  Act  X  in  exactly  the  same  position  ss  ajl  o  her 
tenaAtp  with  ^  ri^bt  of  .occupancy  held  under  the  old  Eegulations,~and 
thi^  iiOtwith^(>aD^ii^  that., recent  Legislation  bad  curtailod  the  rights 
which  he  onioyed  under  those  old  laws.  And  here  I'  would  notice  the' 
error  which  seems  to  me  to  pervade  the  reasoning  of  the  learned  counsel , 
vie.,  that. of  considering  that  the  principle  of  competition  has  ever  i'li 
this  country,  to  any  appreciable  extent  determined  the  mode  in  which 
the  gross  produce  shail  be  divided  between  the  Eemindsr  and  the  i^ot. 
*' It  is  only/' observes  Mr.    Milli '*  through  the  piinciple  of  competi- 

tioi^  that  political  economy  has  any.  pretension  to  the  otiaracter  of  a 
science  {%}.  .  bo  far  as  rents,  profits,  wages,  prices  are'  determined  by 
competition,  laws  may  be  assigned  for  them'.  Assume  competition  to  be 
the  exclusive  regulator,  and  principles  of  broad  generality  and'  sotexitife 
preeision  may  be  laid  down  according  to' which  they  will  be  regulated! 
9utit  f^Qnldbe.a  ^eat  misoonc^ion  of  the  actual  course  of  affair)  to 
aupp<Me  tfhaA ^Qnipet|tioi^  e^Lerois^d^,  in  faot,  this  unlimited  swaj.    Com- 

petiliont  in)la«4  ihiwiioqly  becqiq^  ^i^iA?7  H^Ri^^  the  go?eniing  principle 
ofi osnlnnpt  ^t*  ,a^;C9«p^p(wati|reljr^  .pe^od.    The./arther   we  look 

back  into  history,  the  more  we   see  all  transactions  and   engagements 

(1)  Vol.  it,  psge  292. 
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under  Ibe  iMoeno6<iifiMi   ctifMn.    TImi  rmtkA  k   ^rMtet.  'Gtiilom        isisi 

is  the  powerfttl  protodtor  ef  the  wt»k  •gaiaittt  the  stioiQ,  tteir  sola   pro-  xjukooiuum 

tector  where  there  «re  no  Ulm  er  GoTenuaesit'adeqiMe  to  ihm  purpoeef      Dosais 

though  the  kw  o£  the  etroageat  deeidea.    It  m  tiot-  •  the  fiaieutioii«  ^'  V^   »„  ^^' 

general,  the  praetioeoff  tfhe  6tr#ilgest  to  i|f»Mi<her'l*fr  to  the  vtmoah;  Mookuuiw. 

and  erery  relaxatkm  of  it  has  » tendeoefto  beoaDna  <toal«B^   and  fifrttf 

castom  to  beeonie  a  rights    ftigbts  tboe  srigiaaftififf |,  and    ae(b  ^ovpetj^ 

tion  m  any  shape,  determine  in  ^  hid^  «ftl  »tal0  4Si  swiatjr  the  ahareof:  the 

produce  enjoyed  by  thosre  who  product  ir*  IHio  relattott^  «iorer  eap eolal^r 

between  the  landhdlddr  and  the  cnttivatkir;   aiid'ihct  t^Ph^*^  hiadtA  bf  llih 

ktter  to  the  formen  are  hi  M  afcitedortfodely  hut'  tfefe  tMMMK  aaodeni, 

determined  by  the  usage  of  the  oonntry.     Never  ontU    hite   tinitoi   hai 

the  condition  of  the  Obcnptfncy  of  knd  beeto,  ^  -  A  |rMi^f«l  Ydtv '  Mi  -  »Akir 

of   competition.    The   occupier 'for  the -ttito  haa- l^r;^   toalaioaly  -  beiili 

considered  to  have  a  right  to  retain  hia  holdiltg  wbilatoli*  tMh  theala^ 

tooiaiy  reqairem^nts,  and  hat  ifatis  h^coiao  in  a  oefMlo  lenie-  a  430>'pmit 

prietor  in  the  soil  .**    Kr.  Ifilt  goes  on  to  give)  It^ia  lis   kMt>  «lAmp1e  «f 

his  remark,  observins:.  at  the  Samc^time,  thkt  ^  iM  t^sta^itftf'  t^lM  iM% 

become  obecare,  and  thatnsurptftfen,    iyttktttif,   Uid!  fdfeigW'iMqaia^ 

have,  to  a  great  decree,  0b!itera1iied>CiMKeridtoce«tflAitetf;"«^aiid  he>«iiNi 
*' flhat^ the  British  G^MMimentc  of  Indiaf  abnira  «p&fi)ifi/Mi  the^^emu^  f^ 

A  ryot  by  cottBOltdfctinytfafr^arioasagWiainealff  (^ihat  iaytlye  xeaj  reut^and 
the  faxes  snbseqnenvry  impoa^)  i^to^im,  Aila  naJdng  |h#  rmfer  nonair 
naHy  aa  Welt  ai^k^altjr  an' arlritnvf  things  or 4ii  kM%«  JO^tof:  .ot.  ffHipjQf 
a^reeihent ;  btitf  ft  MMiplilooaliP  napatifo  th«  ri^t  «(  thai  ly^  t?  ^ 
land,  thongh  onlil  tUo  rafOMlt  iiha'  pnmitr  ^aeta^ioM  *  (lafbrm    0mi« 
ttowonly  paitl)ifiyoMtfM:iUt»eak)t)it'8Qldkifni  Wt  Kiai«iiob«lei»^hil» 
a  bare  snbsietence.^    ThlAcrrvmarlDa  seem  fo^-fie  adtaiaaWiy  t^idesorihfi      * 
the  statb  ofthmga  liikch  hatt  eXlKud  in  tlaa  eamatryrto  tbdvtblKb.  any 
reasbnmg  drawn  from  itaeti  pedofliiMrto  Blif|aaid4aiiBlbe.faihwiMBtf^  tand 
also  to  confirm  thevieWWhifth  f  hai^e'tBiten<  bflfritfng  mpw'  ■ea»iw|^ 
Act  2  of  iBSO'aft'  a  fArih^i«C»nn^  ^  adb^.  Uti  IfilKi   Umgiifivei  jwidf 
bylhepMattit  gwiMMoarinthaiaM^^^tUc(rj^i»n4  f  p^Aial  t«|^4» 
tb'thw  old'  itate^  of    thngiW'  ovtitliog:  wgc^   witb  .^ei^%^  or^ippancy 
ae^airedndOT^elawhyj^ircikve  l^nrseocw^WiJ  tp  obkinjpptta^.at 
a  retttflBiii'  wh4'  e«|iiiMfia'anDnttag  t«.tb«^  emtwi  cK.  .t^» <  comitry. 
not  ai6odi4kig  to  tha  tbany  of  fiiigUahi  poU^imd   eepI^tta^t8,.fa|y|  w] 
Midy«lrwh«iiappliadtQ^Dti«eoiin;tfgrialL.^)ifit  ia  not  compvehended  iq 
the-miBeaiofr  hia  tebof,  and  profit  of  thf  ryot's  stock  most  be  U^e  land* 
Mderiavenl. 
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t86&  As,  theft,  ftha  terns  ^  loir  and  '^oilaWe*'  Beam  to  ma  ta  biTt  Mbtim 

^kAKooRAifVB  ^  ^^  ouBioaiaiy  ntte  cif  Iha  comitry  re]^t»«9atiiig  a  Bliare  of  t^e  gross 

iftxatft       pndtkc%  ealeokited  in  monpy  nailer  whaie?#r  £o«m  o£  oxpression  it  be 

^.    ^*  iieeigiMitedy  kd^  a»  the  law  direct*  that  in  oftse  of  disputes  the  rate  ot 

MooxBusK.  >^i>t  irhiofa  a  lyot  wilh  a  right  ef  ooeopency  has  paid  sball  be  consider- 

^  f^i^  and  equitable  luntii  the  co&tfary  be  shownr  it  ia  a  fair  prestuap- 

tioB  that  the  rent  now  yM  repreaeiils-  tl»e  oustomiiry  rent  iatbe  absence 

of  itoy  prbof  to  the  eontraiy.    Under  thjs  prekumptipn,  then,  when  the 

vaJtib  el  the  i^roduoe  has  increased  otherwiee  than  by  the  agency  or  the 

.expense  of  the  xyot.  or  th^,  semicidar^  and  simply  in  consequence  of  the 

,me  ol  pvwee,  what  ie  the.  pr^ple  ei>  whioh  the  rents  shoal4  be 

adjnstetlt 

As  the  rent  now  paid  D^pr^eots  the  oostc^Mugr  rent,  it  represents  on 
the*  viesr  whioh  X  have  i^dopt^i  ti^at  proporfiion  of  the  gross  prodace 
ealcnlnted  ia  iB(«iey  ^tp  ish^  tbQ.  ^semindar  was  entitled;  and  aa  the 
increase  in  the  prodjooe  has  arisen  from  4^rqui»8tance8  independent  both 
W  tlfe  aemindlfcr  an4  th^  i7ot«  ^  semindiMr:/it  entitled  to  a  rise  in  his 
'Tsnil  pn^rtioiate  to  the  Increased  Talne  oi  his  share  of  the  prodace. 
The  lormvk^  ihen»>y  which  this  increase  should  be  deterromed  seeme 

tb  ne  to  be  the  ialklwih^|».  ^nie  .^ne  of  the  gi'oss  prodi^oe  i>efore  the 
alleged  aflteratiotf  in  the  same:  wto'th^  reiit<ii)Beh  the  land  then  bore, 
ait  the  '  altered  valire'  of  Hhe  prodnce  ts  to  the  rent  irhioh  nhomld  be 
aiifleiised  Oh  ity  cur*  i»  atiothdr  ioi«i»  the  old  rent  most  boar  to  the  new 
'1^enir'lihe''fai9ie'pi*opoytiori  «es  the  fdrmer  ifahie:  of  theprpdnoe  of  the 
Mlbhai(»toit»pMBenifaloe»'  Thi»  method  of  ei^lonlatiop  on  the  snp- 
^^ition*  that  th«  coste  of  pndiietton  have  risen  in^the  sameratio^  leave 
the  ipcrtfMiMi'te  eodi  other  id  eiactly  the  same"  relative  ]K>situ>n  as  they 
n^te.  '  Thh  tahie  of  ihe  prodnee  whioh  each  woi|id  'receivOr  the  one  aa 
tent,  l^e  other  aa  ryot^s  fKrofits«  or  a^'  represeating  Us .  l^aefkdsl,  interest, 
^onld  iwnaliB^ifi  the  aatee  proportioii  to  each  .other*  th^ghftl^e  figures 
j^prssentiiig  thstt  profA)ition  Ml  he  tft#i?4^  hu(  evfin  ?f  ^  costs  of 
f^MMlbctiOM  'htfre  ni^ 'Ihcrtesed  n.  the  .8mMyaivio,th%(if.apoint,Ti(hich, 
tili^  a  tftifkiH  ^  which'  efn^timi  giv«s  to.«  Jienwidar  only.a  fixed  por- 
tibh  of  the  ^ddtiee.  ii  hhntttei^aU  or  rvtheron^  wlltch  will  Qqt  entitle 
the  zetofaidki' by  His  bittt  trfot  to  alt^r  '  ilitBlt  ^c/^a^tmdy  tptopbrHali,  AM 
ihe  risk  of  seasonh  atid'Miairkdts  Is^ (M  '  wais  obeecred .  bf .  QM»oo  I>mrica. 
nath'^MUW)  ^Hth'tho  itinwkii  B«t>'thtt  is  not  tahe.iaaia  |:ei^n  tv^i(4» 
totttlea  th^'tenafnt  t6  rtrtahi  the'^^iQi^Md  adi^lBMitagei  Itisihe-syst^ei^ 
itsielf  Whicii/  hitving  onc^  fixed  tbe^  proportion  .for. whioh  the  rjtet.ia 
liable  to  the  zemindar,  refuses  to  look  at  costs  of  production!  or  malterii 


tl  detail,  being  oofntent  witli  seeing  tliat  the  payment  of  the  fixed  nhti,te 
o£  the  fvodnce  belonging  to  the  eemindar,  or  that  the  altered  value  of  TdAKooRioiEs 
that  share  m  money,  is  ensnied  to  him.    Not  so,  however,    nnder  the       -I^^mes 
STstem  in  which    competition'  determines  the   division   of  the  prt  dnoe.'  Atnristttra 

'  •      r       •  "    "         J-  '  <'    IftmKieBJKK* 

According  to  tKip.all  th^t  does  aot  legitin^ately  fall   within  Wages  a»»d   «*""»^»»-»- 
profit  is  rents  tmi^  the  com  petition  whi(^   has  the  tendency  to  reduce 
profit  has  tke  «p^tpQ  tendency   t^rais^  .  lAQdlorci's  ren^n ;  bu|»  as  I  have 
girea  my  opinion  thfit  ttmA  sjslieoik  does,  not  ordan^^ijy.  obt^*n  in  India 
it  is  wi^iecessary  to  canjr  the  subject  farther« 

An  •Hjection  was  made  to  the  in6tlK]id'  qT  pfoportidii  Oli  iht  grotfnd' 
tftiat  it  was  not  universally  appltciible,  and  that  this  d^ect  sfiowed'thftt 
the  method  is  unsound  in  itself.  But  Fttch  is  not  tlie  case  ;'  fdr  wfiether' 
the  prodnctive  power  remnining  the  name,  tho  value  of  the  pfodtice  his' 
iacreaseid,  or  wbefi^er  tke::  prodiietive  pfMaefe*  baa  wiou^.  increase^,  or 
wbetiier  tke^landbs'  peeved  by.  mai^airiMiiant  to  .boigreat^r  than  the  q,uan- . 
titfier  «irhioh  the  veni  baa. been  -pre^ioual^  i)aid|..prpvid<rd  the  whole 

land  be  of  ena  and  4be  same  qnalitiw  in  .i^il  theM  cases  e'vmi#ig , nnder  , 
sirctian  17  of  Ac&. X  of  t8^  tbe  methq^of  propor^r>p  [s.^plioable;. 

sod  theobjactionyllierefdve^  now  .Uftder  notkei  nef4  not  dejay  the  Qourt. 
l<mger.    But^  it  was  observied  by  >  tlie:leMrDed>  ootttsel  that,  lerantifig  tbf^t 
the  system  ol  proportion  Was  the  oorreot  aystam  to  b«  adQpt«d,u>  f  pasOr 
like  that  before  the  Connie  great  and  ilis«penii»le  {diffionltiai^  would  sriaQ- 
in  its  spplioatioii ;  that  it  would  b^  Hnp^^ssibie.  to  .find  the , valo^-  of  ttis}* 
produee*  net  or  groa*^  at   the  time  of  <he  last  .ftdjuatment^  which  t^%y. 
have  been  at  a  remote  period;  and   that  by  •  failare   to  settle  the  two. 
first*  terms  of  the  proportiois  the  whole  calcaLition  would  y^retik  down* 
But  I  do  not  see  any  necessity  for  these  suppossed  diffiunlties*    A  jsemin- 
dar,  on  suing  to  euhance,  must  state  the  grounds  ou  which  he  desires 
the  euhancement.    If  bis  daim  b^  founded  ou  the  inenB^sA  in  tl^e  yajup 
of  the  produGo   through  a   simple  rise,,  ot  pricti,  he  wtll|  wl^tever  ihe 
mode  of  ailjastment  determ.ioed  on,  have  4o  state  the  cin?uraata«5^^  lead- , 
ing  to  the  demand,  and  he  wiil  have  to  inform    the  Conrt  of  the  particu- 
lar rise  in  price  nubsequont  tq  t^he  last  adjustment  which  justifies  that 
dem>«nd.    In  stating  thiss,  ho  will  give  the  Court  suificieot  data  for  tho 
formula   above  laid    down.    It    is  unnecessary  to  refer  to  the  period  of 

the  last  adjustment  itself.  The  price  of  the  produce,  previous  to  the 
date  of  the  alleged  rise  in  valne,  will  be  sufficient  data  on  which  to  base 
the  formula  of  proporfciou  ;  and  when  that  is  obt  lined,  and  the  rent  also,. 

the  two  first  terms. of  the  formula  are  at  hand,  and  no,difficulty  need  bo 
ezperienoed. 


?;!^__     But  Ujiese  i^arki  ajiply   to  ca^a  io  whipb    tbere  is  no  OTjdenoe  to 

THAf<x>E.%yKi|  i^bu.t  the   pre^umptJon  that    the  rate   hitherto  paicL  which,  in  case  of 
0o!(8tp       ctispu^  bj  ihe  dreciion  of  the  Legislatnre,  in  to  be  considered  fair  and 
BiflfKsHi^  equitable  ufltil  the   c»iitrar^    be  shown,  if  the  castoniarj  rate.    Thora 
MooSBa^Kj^^  ipa^,  and  pro^ablj  irill^  as  was  remarked  bj  Mr.  Dojne»  be  many  caaes 
ill  which  parties  will  bo  sued  for  the  enhaneement  of  their  rents,  who 
were.n^ere  Ct'nantMt-will,  and  who  hold  under  written  engagements  In 
which  thetr  rents  at  e\jafl(ied  up<m  daflCa  iiieonsiittettt  with  the  pKtmmpdom 
ot  the  rate  being  •cilitomarT' rate,  aii<f*t%etebgr  ^boUing  tlitt  pMsmnp^ 
iion«  bnt  who  by  tbe  ope^atiod  of  section  6  b^^me   tweeted  witti  the 
"•iBhV.uf:  opf U|)f^U(yr« .  lM,f,bes0  99^,  Qf  .  Wafne.    the  method  of  propur- 
ti^w^jOl^  be  .eypUfifbie*.    T^M^rentf  wiH^b^^adjusted  upon  the  same 
lY'iH^if!^  ^^  V*^^:  ^^  Uiider  thci  0I4  ^pnt^puct,  to  which  the  ryots  Tolan- 
^««5  Wb.flp^^ttf4  t|icni_fei?ea.  . 

"it  was  also  nfged  thai  Anmv  weve' eases  in  whiiab  eb«  ield  rents  Mi^ 
nUMAitii  tb  the  im'iten  tehbe  <if  Ibe  ^witta  aiid  tebaKst^  been  settled 
tk  rafes'beloW  the'^rdiflsiy  sne,  Srit  eossideistioir  "oC  eeKaia  sets,  to  be 
doM^'by'«he  tetoSnte  whioli  am  no  Isnier  seqsired  to  ihe  doAes  that  in 
this  cane  the  r^t'e  lU'ih^  did  *cMgajfi«nieitt  eoaM  not  W  i^reSumed  to  b» 
tfiy  customary  n^\  tmt  that  befom  the msthsd  08  fimiiBvtian  sosld  hs 
applied' M-thesoesiee^  tiie«ld  issie  nHlst.besdjvalsd  eassto  equ^  ths 

rilte^i/^hlNMm<ditisHlf  borne  by  aimilmt  lands 'm  the  ploeee  sdjseent 
idteta  ^Uch  'rate  WA'  nahidaeefetd  h^  s«y  ettmnesss  otmimsAsneoft. 
Ttiriii  eoitteiliiof^is-  tlhdshbtsdiy-  eeondf  and  wbsnswer  at  is>«howrt  ffsn 
t^^'cofrffa«t  itbetf  Ifhfcit  each  extfaneove  eironsistanees  have  sS»ct«d  the 
iiihtin  A  it.  they  tHuilth^  elfrnHiated^  and  a  cafonUtion  made  irpeepeotira 
ofihdtbifmi^i'Ue">tif)stHtttedHi  the{t>  ploee  before  the  method  o£ . propor- 
ffiii  can  <^irl5r  be'iiiM^fed. 

'  iH  ahsWer;  then,  ib  dte  iqn'estions  which  ha^e  been  pet  to  the  iGourt 
\tf  th'e  'Dii^itioit  BeHch:  I  Wonld  r^p<y  tfhat  the  terras  "  fair  and  eqait. 
able/''  whMri  applied  to  •  tenants  vrtth  a  rfght  'of  occupanof)  are  tf»  be 
cdtisbmed  a^  rqaivalent  ts  the'tseyifiiC  espressions-  pefftanua.  rates, 
rktes  (Add  for  sirtfilar  lands  in  the  adjacent  places,  and  rates  fixed  by  the 
law  and  nsage  of  the  country ,*'-all  which  expressions  indicate  that  por- 
tion of  the  ffrOs's  pfodnce  CAlcnIsted  i'l  money  to  wliich  the  xemmdaris 

entitled  under  th^  custom  of  the  country ;  that,  as  the  Lefi:i>Iature 
directs,  that,  in  cises  of  dispute,  the  existing  rent  f-hall  bo  considered 
fair  ni^  equitable  nnfil  ths  contrary  he  fhftwn.  that  rent  is  to  be  presumed, 
in  a'l  ca<«es  in  which  the  presumption  is  not  by  the  nitnre  and  express 
terms  of  the  written  contract  rebutted,  to  be  the   costom^ry  rate  inoIttcT* 
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ed  in  the  terms ,  pergunna  rates,  rates  payable  for  similar  lands  in  the        ^^^ 
plac«^B  adjacent,  and  rates  fixed  by  the  law  of  the  country  ;tbat  in  alt  xhakoobansi 
cases  in  which  the  a'  ore  pteaiiwption  arises,  and  in  which  an    adjustment       Dos«»* 
of  rent    is  requisite  in  consequence  of  a  rise  in  the  value  of  the  produce    Bishkshub 
caused  simply  by  a  rice  of  price  and  bycanses  independent  both  of  the  MooMW«fc 
zemindar  and  ryot,  the  method  of  proportion  should  be  adopted  in  sooh 
adjustments,  in  other  words,  the  old  rent  should  bear  to  the  existing 
rent  the  same  proportion  as  the  former  value  of  the  produce  of  the  soil 
calculated  on  an  average  of  three  or  five  years  next  before  the  date  of 
the  allef^ed  rise  in  value,  bears  to  its  pesent  value ;  that  in  all  oases  in 
which  the  above  presumption  is  rebutted  by  the   nature  and  express 
terms  of  the  old  written  contract,  the  re-adjustment  should  be   formed  on 
exactly  the  same  principle  as  that  on  which  .the  original  written  ooutraoty 
which  is  sought  to  be  superseded,  was  based ,  and  that  in  oases  in  which 
it  appears,  from  the  express  teims  of  the  previous  contract  not  still  in 
force,  that  the  rents  then  made  payable  by  the  tenant  were  below  the 
ozidinary  rate  paid  for  similar  land  in  the  places  adjacent,  in  consequence 
of  »  covenant  entered  into  by  the  lyot  to  cultivate    ii  digo  or  other  crops, 

the  old  rent  must  be  oorreoted  so  as  to  represent  the  ordinary  rate 
ourrent  at  the  period  of  the  contract,  before  it  can  be  admitted  to  form 

a  term  in  the  oaloulation  to  be  made  according  to  the  method  of  propor- 
tion above  laid  down. 

Loch,  Batlet,  Jacesov,  and  Glovbr,  JJ.,  concurred. 

f  Macpbsbson,  J.  (after  stating  the  questions  referred,  continued)  :— 

The  question  in  fact  is— a  ryot  having  a  right  of  occupancy  being 
entitled  to  a  potta  at  "  fnir  and  equitable  rates,"  what  meaning  is  to  be 
attached  to  these  words,  and  how  is  it  to  be  asoertained  what  rates  are 
fair  and  equitable  P  Act  X  of  1859  is  silent  upon  the  point ;  and  it  is 
for  the  Court  now  to  determine  what  ratels  are  to  be  deemed  fair  and 
equitable. 

It  appears  to  me  that,  in  order  to  arrive  at  a  just  conclusion  in  the 
matter,  it  is  necessary  to  consider  not  merely  the  provisions  of  Act  X, 
but  also  the  position  of  ryots  who  had  a  right  of  occupancy  prior  to 
the  passing  of  that  Act.  For  if  we  shall  find  froca  the  prior  legislation, 
and  from  the  earlier  history  of  the  country,  that  ihere  was  any  known 
rule  by  which  the  raes  to  be  paid  by  ryots  who  h^^d  a  right  of  oconpaney 
were  ascertainable,  that  rule  will  form  a  leg  timate  and  safe  guide  to 
the  ascertaimuent  of  the  rule  which  ought  now  to  prevail.    Act  X  was 

33 
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1M8        not  intended  to  be  g^oAerallj  eabTersive  of  the  old  law.    It  w%9  an  Ad 

THAKoo«ANEM™*^°^y  foT  »he  protection  and  beneBt  of  the  ryot—an  Act  "to  re-enact, 

DoBBBx       **  with    certain  modifications,  the  provBions  of  tbe  existing  law  relative  io 

BisBUBUB     '  ^^^  ri^^hts  cf  ryots,  with  respect  to  the  deliyery  of  pottas  and  occnpancy 

ttooKiBjxa.  •'of  land,  to  the  prevention  of   illegal     exaction  aod  extortion  in   coa- 

/nection  w>th  tbe  demands  of  rent,  and  to  other  qnestions  connected  with 

"  the  same,"  besides  extending  the  jurisdiction  of  the  Collectors,  and  pro. 

Tiding  for  the  easier  recovery  of  arrears   of  rent.    So  that*  where  a 

qnestion  is  left  undecided  by  the  express  terma  of  the  new  law,  we  maj 

well  look  to  the  former  law  to  assist  ns  in  its  solution. 

I  shall  not  enter  upon  tbe  general  history  of  the  country  prior  to  the 
Permauent  Settlement  That  kiatory  in  referred  to  stsome  length  in  the 
.jodgment'olMr. -JuiAioe  Trevor,  and  I  ahall  only  remark  that  it  very 
•trODgly  eonfirms  the  view  which  I  tak«  of  the  state  of  things  prior  to 
I7d3,  aud  whieh  I  thiuk,  ia  shown  by  the  Begulations  of  tbat  year  to 
have  previoaAly  existed.  Aa  regards  the  iegiBlatioa  from  1793  down  te 
Act  X,  it,  in  my  Qpinion,  shows  clearly  that  the  xemindar  never  was,  and 

never  was  intended  to  be,  the  absolute  proprietor  of  tbe  soiL  He  net«r 
was  proprietor  in  the  JBingliah  sense  of  the  term,  or  in  the  sense  that  he 

could  do  With  it  as  be  pleased;  for  eertain  classes  of  ryots  have,  alal 
times,  had  rights  quite  inconsistent  with  absolute  ow»«rship,  having  rights 
which  entitled  them  to  remain  in  occupation  so  long  as  they  pud  their 
rents. 

We  lesfA  from  the  BeguMittHS  Khftt,  priof  to  the  Fennatieiit  Settle* 
meat,  the  rents  had  been  from  time  to  ttme  settied  and  adjmsted  wilh 
r^erence  to  the  produce  of  the  land,  so  much  of  tbe  prodace  of  eidi  bfga 
^ing  to  GoTemment,  and  M  ranch  to  the  ryol.  Whetlker  in  the  name  df 
rents,  or  in  the  name  of  abwahs  and  irregular  imposts,  the  rents  were  from 
time  to  time  adj  nsted,  and  there  was  a  pergtinn  a  r&to,  or  cnstomary  rate  of 
the  neigbboarhood  to  refer  to  in  case  of  dispute.  In  section  1  of  Regti- 
lation  II  of  1793,  it  is  recited  that  the  S(mount  of  revenue  payable  for- 
fnerly  was  liable  te  frequent  variation ;  that  estimates  were  foimod  by 
pablio  offieers  of  the  ftggMgate  rent  payable  by  the  ryots,  and  of  tbat 
a^regate  rent  teo«^levenths  went  to  tbe  Governm«nt,  and  one-eleventh 
to  the  land-holder.  So  the  preamble  of  Begulation  XIX  of  1793  recites 
that,  **  by  the  ancient  law  of  the  country,  the  ruling  power  is  entitled  to 
•*  a  certain  proportion  of  the  produce  of  every  biga  of  land  (demandable 
'* in  money  or  in  kind  according  to  local  custom),  unless  it  transfer  its 
'*  rights  thereto  for  a  term  or  in  pen>etuity,  or  limit  the  public  demand 
"  upon  the  whole  of  the  lands  belonging  to  an  individual,  leaving  it  to 
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••  him  to  appropriate  to  his  own  use  the  difference  between   the  TvUne  of         1865 
**  such  proportion  of  the  produce  and  the  sum  payable  to  the  public  while  Thakooeanrb 
"  I.e  continues  to  discharge  the  latter.**  Dossrb 


Begnlation  I  of  1793  makes  the  Decennial   Settlement  perpetual,  jwid    5*^°"^"^* 

ddelares  (section  4)  to  the  zemindars  and  other  actual  proprTetors  of  lauda 

**  ^hat  they  and  their  heirs  and  lawful  successors  will  be  allowed  to  hold 

^  their  estate's  at  snoh  assessment  for  ever."    In  section  7  it  is  said  thafi 

the  Governor-General  in    Council  trusts   that    the   proprietors    of   lands^ 

**  will  exert  themselves  in     the    cultivation    of  their    lands,    under    the 

*•  certainty  that  they  will   enjoy    exclusively   the  fruits  of  their  own   good 
'*  management  and  industry."    It  is  to  be  observed  that  it  is  to  the  cnlti^ 

▼atioQ  of  lands  that  the  attention  of  the  zemindars  is  directed  ;  it  being 
open  to  them,  as  appears  from  other  Begulations  i^ich  came  into  foree 
simaltaneoQsly,  to  make  such  arrangements  as  they  pleased  with  new 
lyots  as  regard?  new  lands  not  previously  cultivated.  Even  on  the  fac6- 
of  Regulation  I  ol  1793,  however^  the  zemindar  was  not  absolute  pro- 
prietor :  for  it  is  expressly  stated  in  it  that,  **  to  coRduct  thems«lveo  with> 
**  good  faith  and  moderation  towards  their  dependant  talookdars  and 
ryots/'  18  among  the  duties  of  proprietors  of  land, — and  section  8  re^erve^ 
power  to  the  Governor-General  in  Council  to  euact  such  Regubtions- 
M  he  may  think  necessary  for  tho  protection  and  welfare  of  the  depend'' 
ant  talookdars  and  other  onltiTatora  of  the  soil.^ 

By  Begulation  VIlI  of  1793,  section  61,  proTision  ia  miMle   to  prevent 
nadae  exaotiona  from  dependant  talookdars,    and  the  rnles  under  which 
the  amoant  payable  by  them  may  be  enhanced  are  laid  do^im.    It  is  de- 
clared that  they  may  be  increased  **  by  special  custom  of  the  district,"  or 
'*  by  the  conditions  under  which  the  talookdar  holds  his  tenure."  Section 
5S  enacts  that  the  proprietor  may  **  let  the  remaining  lauds  of  his  ^state- 
*^  under  the  prescribed  restrictions,  in   whatsoever  manner  he  may  think 
proper.**    By  section  54  and  56-  M  ohiwabM  mad  otiier  inregular  imposts 
en  the  ryots  are  directed  to  beooosolidated  with  the   rent,  aad   it  is    for- 
bidden to  create  any  new  abwabg  or  imposts   ol  angr   kii^d^    Seotii^u  5^ 
cays :  **  It  is  expected  that  in  time  the  proprietons  o£  land*,  ^p^    and  tlie 
''ryots,   will  find  it  for  their   mutual     advantage     to    #ntcr     intp 
''agreement a   in  every   instance  for    s   spccifio    aun^    for  tk  osttaizb 
quadtity  of  land."    Wherie   it  is  the  custom    to   vary    the   potta    Icr 
laiids  according  to  the  articles  produced  thereon^  and  the  parties  shall 
prefer  to  adhere  to  the  custom^   the  en  gasjement  between   them  is  to 
«peolfy  the  kind  of  produce,  tha  quantity  of  land^  aqiouiU   and  |»t^    of 
rent,  and  term  of  leasC)  with  other  pavtioulavs.    ^ciioa   $7   ^|F^^8  ^^^ 
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^1866        "  tbe  rents  to  be  paid  by  the  ryots,  by  whatsoever  rale   or    cnstom    they 

Tbakoorakkb  ^^^7  ^^  ^S^^^<L  "^^^1  ^   speoifically    stated  in   the    potta."    Section 

DoBSKB       59  empowers  the  ryot  to  demand  a  pottA  from  the  person  from    whom 

BuHBsRua    be   holds.    Section  60  declnres  that  the    pottas  of     hhud-Jcashi  ryots 

MooKCBJKB.   are  not  to  be  cancelled,  except  it   be  proved   that**    the    rents   paid    by 

them  within  the  last  three  yearn  have  been  redaced  below  the  nirtkhundy 
of  the  perganna."  And  section  62  provides  for  the  appointmeut  of 
pwkoarriM, — one  object  of  their  appointment  being  to  prevent  oppres- 
sion of  the  persons  pacing  rent. 

It  will  be  seen  that  this  Regalation  teems  with  provisions  quite 
inoompatible  with  any  notion  of  the  zemindar  being   absolute  proprietor. 

It  will  .also  be  observed  that  the  custom  of  the  district  and  th^  per- 
gonna  rate  are  referred  to  as  furnishing  the  rule  for  fixing  the  rent  to 
be  paid  by  those  having  the  right  of  oconpancjr. 

BeguiationXIV  of  1793,  after  expressing  a  fear  lest  foolish  or 
Ticioua  proprietors  should  grant  pottas  at  a  reduced  rent  for  a  long 
term  or  in  perpetuity,  and  so  endanger  the  Qovemment  revenue,  goes 
on  to  say  that  at  the  same  time  it  is  essential  that  the  proprietors  of 
land  should  have  a  diaoi-etionary  power  to  grant  leases  and  fix  the  rents 
ol  their  lands  for  a  term  sufficient  to  induce  ryots  to  extend  and  improve 
the  cultivatioD,  &c.    Section  2   enacts  that  such  pottas    shall    not    be 

granted  for  a  period  exceeding  ten  years ;  and  section  5  provides  that 
Bales  for  arrears  of  revenue  shall  cancel  all  pottas  to  ryots  and  engage- 
ments with  dependant  talookdars  (bave  as    therein   excepted),   and   that 

the  purchaser  may  demand  from  the  ryots,  Ac,  whatever  the  former 
proprietor  would  have  been  entitled  to  acoording  to  the  established 
usage  and  rate  of  the'pergunna  or  district,  ^had  the  cancelled  eugage- 
ment  or  lease  never  expired. 

I  next  come  to  Begalation  IV  of  1794*  which  in  its  preamble  recitea 
that  it  is  essential  for  the  protect  ion  of  ryots  to  adopt  rules  to  determina 
disputes  between  them  and  proprietors  "^  regarding  the  rates  of  the 
pottas  required  to  be  granted  by  Begulation  VIII  of  1793,  or  the 
rates  et  which  pottas  that  may  expire  or  become  cancelled  under 
Begulation  XLIY  of  1793  are  to  be  renewed."  Section  6  provides 
that  disputes  regarding  the  rates  at  ^ioh  pettas  under  Begulation 
YUI  are  to  be  granted  are  to  be  decided  b^  the  Civil  Coarts  "  according 
to  the  rate  established  in  the  pergunnas  for  lands  of  the  8s,me  deserip- 
tion  and  quality;"  and  section  7  enacts  that  ryots  whose  pottas 
have  expired  or  been  cancelled  under  Begulation  XLIV  of  17.93  are 
not  bound  to  take  new  pottas  ^  at  higher  rates  than  the  established 
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imtes  of  the   pefgvnn^   for  lands  of  tbe   same  quality    and   desciip*        ^^^ 
tion.*'    They  are  entitled  to  renewed   pottas   at  the    established  rates  Thaeooransb 
ft8  under  Begulation  VITI  of  1793.  Dossss 

Begulation  IV  of  1608  has  also   been  referred   to  in   armament.    It  Bismeshur 
applies  only  to  Benares.    It  reUtes  to  the  appointment   of   Caaungoes^ 
whose  duties  (amongst  other  things)   were  by^  section    6,  daase  5.  to 
oompile  information  regarding   pergunnas,  "  articles    of    produce,  rates 
of  vent,  rules  and  onstoms  established  in  each  pergunna/' 

Another  Benares  law  referred  to  was  Regulation  LI  of  1795,  of  which 
sections  9  and  10  are  somewhat  similar  to  sections  6  and  7  of  Regula* 
tion  £Y  of  1794^  whioh  I  have  already  mentioned.  The  conclusion  of 
•eotioa  10  eaaots  that  khud^koBhU  will  be  entitled  to  have   their  pottas 

renewed  at  the  established  rate*^,  as  atrealso  py^hoBM  ryots,  *' provided 
the  proprietor  ekooses  to  permit  tiiem  to  continue  to  cultivnte  the  land 
which  they  have  the  option  to  do  or  not,  as  they  may  think  proper  on 
the  expiration  of  Mpy^hoM  leases ;  whereas  hhud-kofhi  ryots  ohubo^ 
be  dispossessed  as  long  as  they  continue  to  pay  the  stipulated  rent." 

Begulation  VII  of  1799,  section  29,  clause  5,  enacts  that  any  under- 
tenant whose  lea^  is  canoelled  by  section  5  of  Begulation  XLXV  of 
1793,  may  be  ejected  if  he  will  not  renefW  as  provided  by  the  Begula- 
tion to  which  I  hare  idready  referred. 

The  next  Regulation  whioh  has  been  quoted  is  Begulation  Y  of  1812. 
Section  2  removes  the  restriction  which  prevented  zemindars  from  grant, 
ing  leases  for  more  than  ten  yea*'s.  Section  5  Fays — *^  There  being  rea* 
son  to  believe  that  the  pergunna  rates  are,  in  many  instances,  become  very 
uncertaiu,  the  following  rules  shall  be  approved  on  all  occdsions  of  that 
nature,*'— fie.,  cases  in  which  leases  are  cancelled  by  sales  for  arrears,  uul 
der  Begulation  XLIV,  1793,  section  5,  Ac.)  Section  6  enacts  that,  *  if  any 
known  established  pergunna  rates  exist,"  they  are  to  be  the  test  ck 
fhe  rates  at  which  new  pottas  are  to  be  given;  and  section  T,  that  if 
BO  estabUshed  rates  of  the  pergunna  or  local  ^visiou  of  the  oountr^ 
be  known,  pottas  are  to  be  granted,  Ac.,  aOcordingto  the  rates'  payable 
for  land  of  a  similar  diosoription  iu  the  places  adjacent ;  but  if  the  pottai 
of  the  tenants  of  an  estate  generally,  which  may  consist  of  an  entire 
villi^  or  other  local  division,  be  liaole  to  be  cancelled  under  the  above 
rules,  new  pottas  ehall  be  granted  at  rates  not  exceeding  the  highest  rates 
paid  for  the  same  land  iu  any  one  year  within  the  period  of  th6  ttiree 
last  years  antecedent  to  the  period  at  wuioh  the  leases  may  be  caooelled. 

!fteguiatioa  Yin  of  1819,  while  pruvidin^  fo^' the  vale  of  talooks*  A^* 
for  arrears  of  revenue  free  from  enoumbronces,  and  free  fram  all  leases 
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IfM        gpnmtod  by  tbe  defaulting  propnetor,  provides,  nevertheless  '(by  Bection 
TuAKo  RAX  IBS  ^^*  clause  3),  that  the  parchaser  shall  not  be  entitled   to  eject**  hkhu^ 
]>o8ftSB       haskt  ryot  or  resident  and  hereditary  cultivator/* 

^*  So  in  Begnilation  XI  of  1822  (which  also  relates  to  the  m^  ol  ^dn 

Mooi^wuKK.  for  arrears  of  revenue),  section  32,  it  is  enacted— ^^  ifor   shaAl   the  sftid 

rule  be  construed  to  aathorize  any  purchaser  to  ejaeti   A   kkttd'ha$kt 

hadimi  ryot  or  resident  aa>l  hereditary  cdl&ivator  kw^lang  a  ^prmoriptdM^ 

right  of  occupancy* 

Again,  by  Act  XTL  of  1841 »  section  27,  pa rchaseri  6t  estates  sold  for 
arrears  nuiy.  8do.,  **  enhance  at  (fiscretioa  the  renls  of  afll  «iMkr4e&«r6a  in 
the  said  e8tate,^and  eject  all  tenants  thei^of/^  ezoepfc  {flstfirari»<l)  ac 
fnohurraria  at  a  fixed  rate  twelve  years  he&re  thb-  ft/nammmt  Stttlemant ;. 
(%  tenures  existing  at  the  Pernwnent  Sottlement,  ai^dBot  pmved:  lablet* 
assessment,  fto. ;  (3)  '*  lands  held  by 'Jb^tuf-ftdsM  or  Jadhmi  ryots  havings 
rights  of  oocxzpancy  at  fited  rents,  or  ait  reuta  aaarstdble  MOO?dtag  tf^ 
fixed  rules  under  the  Regulations  in  foroe/'^. 
This  provi^on  was  re-enaoted  In  Act  I  of  1845>.  sMtion  99, 

These  are  the  Regulations  and  Acts  prior  to  Act  9C  which  hear  Upont 
the  8nbjec^  Having  set  forth  in  detail  those*  portions  of  them  which  I 
think  most  material,  it  wilt  be  sufBcient  for  me  brieflf  to  Btate  the- 
conclttSLons  which  I  draw  from  them. 

It  appears  to  ma,  then,  from  these  various  enact mextts,  i^nd  indepen- 
^H'ltly  altogether  of  any  history  save  such  as  they  thernselves  relate^  that 
zemindars  pever,  at  any  tinaOj  wc^  the  absolute  proprietors  of  their 
«8t^te8 ;  biit  thf^t  tbe^  at  all  times  hf^To  h^d  subject  U>  the  rights  of 
^n^HoKis  olaoKS  of  ryots  whovQ  the  veosindar  hwj  no  power  to  ^'ect^  ao  lonj^ 
99  the  proper  rents  were  paid  by  them.    The  reit  pavab'e   pj   some  of 

tbo^  ryots  was  Sxal  and  unalterably  The  ren;t  p-vy^rhle  \jj  others  war 
subject  <e  incre^e  under  flertoiu  eoqditiaiis,  l^ntspyw  tp  this  ^ttL^ 
Bueativore  fixed  iycqor4ing  t)  thcr  produoe  pf  the  JIa^<(  sp  nvush  oi  ^f^ 
M«a  fCPinc  t^  )the(  Cbver^pikent  ^s  h^ndlorj.  fnd  90  mt^h  tp^  the  ryot  -^ 
The  4^e  prino^te  prevailed  after  the  SdttleoMnt,  9ftve  A^^  the  position 
pf  tl>p  ^epiindfir*  as  landholder  betwdea  the  Government  and  the  aptn^l 
4]i^t;ilyB|tpi*f  was  diptiuctly  recognised,  and  he  was  dei^lared  to  be  the 
fk^prietor  of  th^  Ifo^  in  &  certain  restricted  ^e^se^  The  rents  w^re 
Drpin^  tiyne,  (ie  ^tUoe  adjusted,  fo^d  the^e  was  a  pergnnua  rate  or  ^us- 
tpnsiiry  riAe  Qf  tbe  ne^ghboarhood  (^aaed  on  the  origiual  rule  i^*  tp>> 
jflifiding  the  prft*«iee  prppojrii9nat^y,  >nd  frqip,  tiiRe  to  tin^e  re-j^diji^b^y 
tOL'TefiertoiiLOaseaf  dispAi^  api  i^ccordiifgtor  th^s^,  r^^  ^9p.uti^  iroi*^ 
settled.    Bgrota  who  'hod  a  right  of  occupouicj,,  but  wjvo  i^eire  liAbJe  to 
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li&Te  iWr  renta  Ihorettecl,  ^yn^ld  taot  be  trtihsnced  itlwte  tli6  ]^M^nBliA        1^ 
<or  customary  rates.    As  regiii'ds  new  lands   and  pdrsons  not  baring  a  Thaitooraiixb 
fight  of  oocupancy,    thb  zeihiBLdars  ooald  mak«  wtiat  nrrangoments  they       Dorsm 
{>leased.    It  is  ttumf^cbssary  hero  Id  4ecide  to  what  precise  extent  suck    f^BHssBtrii 
ryots  coming  in  under  sp^ou^  ehgag«in«nts,  dtd  or  coald  acquim  a  right   MooKsaiica. 
of  occiipanc5r.    'E'at  the  ptLrfkmes  of  'th<e  queslion  before  ti\e^  I  consider 
it  enough  to  look  only  at  the  position  of  inch  ryots  as  had  an  admitted 
right  of  ocoiij»aacy,  but  were  liable  to  have  their  rents  enhnnced  accord* 
ing  to  certain  rnles.    It  further  appears  from  the  Regulations  that  the 
.^adjustment  of   the   pergunna    rates    was    much  neglected,— probably 
oaring  to  no  great  chAa|^e  havia^  for    many  years  taken   place  in   the 
«maunt.or  value  of. produce,— and  that  there  were  no  receotiy  adjusted 
i^tes  to  mier  to,  and  bo  customary  -  rates  to  form  any  general  guide 
throughout  the  country* 

In  this  atate  of  bhings  Act  X  was  passed.  Ic  provides  that  persons 
having  a  right  oE  oeoupancy  shall  be  entitled  to  hold  "  at  fair  and 
oquitable  rates.  "  It  appears  to  me  that,  in  the  absence  of  any  rule  or 
guide  contained  in  t.e  Act  itself,  we  may  well,  in  considering  what  is 
lair  and  equitable,  look  at  what  was  deemed  to  be  fair  and  equitabie  \ 
in  the  case  of  persous  having  a  right  pt  occupancy  prior  to  Act  X. 
Under  the  old  law,  persons  having  a  right  of  occupaocy  were  not  liable 
to  have  their  rents  increased,  savo  according  to  the  perguuna  rate  or 
customary  rate  of  the  district.  Finding  that  ihisirule  h&s  prevai  ed  ever 
aince  the  Dec^inial  Settlemeiit,  and  prior  to  it,  I  may  well  presume  that 
the  rates  so  ascertained  are  *'  fair  and  equitable."  In  my  opinion,  where 
iuere  has  betsiJi  any  recent  adjustment  of  the  pergubna  rates,  they 
'should  certainly  be  now  fo-lowed.  In  the  absence  of  any  customary  rates 
of  the  neighbourhood,  or  pergunna  rates^  so  recently  adjusted  as    to  form 

any  distinct  guide,  I  think  that  the  rale  of  proportion,  on  which  the  pt*!*' 
guana  rates  or  custom  of  the  district  were  undoubtedly  originally  ha^ed' 
l8|intlie|iir8entde£Bctiv«'Btataci  the  la^r,  tbe  beat  rule  to  be  adopted 
■ro^jeibt  4o  oertain  qusaltfi^tionB. 

It  has  been  eomended  that  *'  rent  ixroper  "  or**  rack-renV' — such  a  rent 
■as  in>dld  be  tybtained  by  putting  the  land  np  to  competitioa,— is  tlie  only 
*'4atr  Und  efoutable  '^  renU  Bat  it  aippeass  to  me  that  no  such  rent  can 
{loaaittdy  beiatiroroquiiable,  were  it  only  for  this  siorpfo  reason  that,  in 
MbeaitBg  the  r^ut«n  ahat  pnnciple,  nothing  is  allowed  to  the  ryot  for  his 
vight  vf  <kionpanc7L  If  he  is  to  be  rated  on  that  prinaipie«  his  right  of 
•oOttupaini^  must  be  ignored  wb«Ify,  aad  he  mrnst  stand  preoLsely  as  he 
HttoMt  haire  ^litood  had  he  had  ti»  ea6h  right.    The  right,  i!  it  ex  sts,  innst 
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180V       needs  be  worth  sometliing.    Yet  in  none  of  the  caloatationi  made  or  sng*^ 

THAiooBAKW^^fited  to  the  Court,  on  the  footini?  of  "  rent    proper"  or  •'  rack-rent''  or 

Dosaee      competition,  has  anTth>ng  been  aLlowe  1  hi  n  on  this  aoc  mnt ;  nor  indeed 

BiKHCRHOE   ^°1<^  ^^  he.    That  the  legieUtare  intended  the  right  of  occapaocj  to  be 

MooKBUBE.  a  valttaWle  right,  I  do  not  doabt  from  the  terms  of  Act  X.    How  it  is  to- 

benefit  the  ryot  in  any  material  degree,  so  long  as  it  is  merely  to  give 

him  a  preferential   claim  if  no  higher   bidder   comes  forward*  I  am  at 

a  loss  to  see. 

In  my  opinion,  the  mle  of  proportion, --as  the  old  yalne  of  prodnoe  is 
to  the  old  rent,  so  is  the  present  valae  of  prodnce  to  the  rent  which 
oaght  now  to  be  paid,~is  the  role  which  vhonld  be  adopted  in  the 
absence  of  any  recently  adjusted  per^nna  onstomary  rates.  In  so 
ascertaining  the  rate,  we  shall  be  ascertaining  it  on  a  principle  similar 
to  that  on  which  the  old  pergunna  or  customary  rates  wera  fixed. 
We  shall  be  doing  what  was  deemed  idr  and  equitable  in  the  cate  of 
tyots  haring  a  right  of  occapancy  prior  to  Act  X  and  what  is  ncft  less 
fair  and  eqaitablt*,  in  the  case  of  rjots  having  a  right  of  occupancy  Under 
that  Act.  Let  the  aemindar  seeking  to  enhance  the  rent  go  back  to  any 
year  he  chooses ;  let  him  go  back  to  the  last  adjastmeot  if  he  can, — if 
not,  to  any  year  which  he  thinks  will  suit  his  purpose,— and  let  him 
prove  that  the  prop  'rtion  was  then  more  favorable  to  him  than  it  has 
fiubseqaently  become.  Either  party  should  beat  liberty,  in  each  case,  to 
prove  any  special  ciroarostances  tending  to  show  that  the  application  of 
the  rule  of  proportion  to  that  particular  case  would  work  injustice. 

On  the  whole,  the  answer  which  I  would  give  to  the  questions  put,  is 
in  substance  the  same  as  that  proposed  ly  Mr.  Justice  Trevor, — ^in 
whose  opinion  as  to  Act  X  of  1859  not  being  merely  prospective  in  its' 
operation,  as  indeed  in  the  greater  part  of  h  s  judgment,  I  entirely 
concur. 

Pheaii,  J.— The  case  has  been  argued  before  ns  at  great  length  as 
befits  its  undoubted  importance,  and  w«  have  had  the  advantage  of  all  the 
reasoning  and  illustration  wbich  the  very  able  advocates  of  each  side  have 

brought  to  our  notice.  The  answers  to  the  questions  seem  to  hinge  on 
the  interpretation  to  be  given  to  the  words  *'  fair  and  equitable, ''  as  used 
^n  secti  n  5  of  Act  X  of  1859.  And  although  the  questions  tfaenuelves 
are  fairly  s.>ecifio,  8til'  t>iey  are,  to  say  the  least,  but  little  oomprahso- 
•fiive;  and  the  way  in  whioh  this  ea»e  has  oome  before  us  and  has  bean 
treated  by  both  side^  in  the  disousaiou,  obliges  us  to  go  beyond  their 
imits  and  to  attempt  to  enunciate  the  meaning  of  the  words  in  question 
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In  the  fonn  of  a  ge*i«ral  rale.    We   are  thas  prerenbed  from  eonfiniog         1865 

oiir3elves  to  oar  legitimate  function,  namely,  that  of  saying  what  ia  the  -. 

effect  of  those  worJs  merely  on  the  parbionlar  issue  placed  before  ns.    I       Dosaix 

need  heirdly  ram  irk  that  the  constitutioa    and  proceiure  of  a  Court  of    ^      *' 

Justice  U  yeiy  ill  adapted  to  carry  even  that  which  is  often  termel  judi-    Mookibjbx. 

eial  legislation  beyond  the  facts  of  the  cide  material  to  the  issue  wiiioh  ia 

before  the  Court  for   deoision.    The  Superior  Courts   of  England  have 

uniformly  refused  to  countenance  any  attempt  made  to  induce  them  to 
transgress  this  limit.  It  seems  to  me,  however,  that  we  are  now  asked, 
and  in  some  sense  coaipellel,  to  take  a  very  large  step  into  the  region  of 
pure  legislation.  It  is  foreign  to  onr  ways  of  proceeding  and  of  deli- 
beration to  undertake  the  framing  of  a  declaration  of  law  which  shall  be 
prospective,  and  have  application  to  eventual  and  unascertained  condi- 
tions of  fact;  and  I  can  scarcely  hope  that  the  effort  to  do  this,  which 
we  are  about  to  make»oaa  end  in  a  result  which  shall  be  satisfactory. 

A  preliminary  objection  has  been  raised  ^for  the  first  time  in  this 
Court)  that  Act  X  does  not  apply  to  the  case  at  all,  inasmuch  as  it  is 
wid  the  defeadatit  has  no  right  of  occupancy  unless  by  virtue  of  section 

6  of  that  Act;  and  it  it  contended  that  the  qualification  of  twelve  years 
mentioned  in  that  seciion  cannot  be  taken  to  embrace  time,  any  portion 
of  which  had  expired  before  the  Act  came  into  force.  I  think  this 
objectiou  must  be  over-ruled.  It  has  been  supported  by  argument  which 
certainly    seem  to  me  to    exhibit   sOiUe    disregard   of    the    distinction 

between  "  retrospective  action  "  and  present  interference  with  vested 
rights;  but  fortunately  it  is  not  now  necessary  to  go  into  the  merits  of  this 
discussion,  because  it  is,  I  believe,  the  unanimous  opinion  of  the  Court  that 

the-  words  <^  the  seotion  are  so  strongly  explicit  as  to  leave  no  sort  of 
ambiguity  as  to  their  meaning,  and  it  is  only  in  casei  of  ambiguity  that 
reeourse  can  be  had  to  a  priori  presnmption  a^  an  aid  to  construction. 
I  conceive  that  the  section  m  effect  says :  "  Every  ryot,  who  at  the  date 
''  when  the  Act  oome^  into  operation,  has  been,  or  at  any  date  thereafter 
«'  shall  have  been*  in  oontinuons  occupation  of  land  for  the  period  of  the 
**'  preceding  twelve  years,  whether  that  period  comprises  time  which 
**  elapsed  before  the  date  of  the  Act  coming  into  operation  or  not,  has 
*^  from  the  time  of  the  conpletion  of  the  twelve  years,  a  right  of  oocu* 
"  pancy  of  the  land.  *' 

*  This  being  so,  the  suit  is  rightly  broui^ht  under  the  Act,  and  it 
becomes  necessary  1 1  see  what  the  gene-al  scopa  of  the  Act  is,  so  far  as 
it  ooncemi  the  settling  que8:»ion8  of  rent  betireen  landlord  and  tenant,  in 
order  to  asoertain  whether  any  guide  is  afforded  by  it  to  the  '*  fairness 

34 
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1866        and  equity"  o£  section  5.    The  result  in  my  mind  of  the  best  considera- 

THAKooaiNKB  ^^^  ^  ®*^  ^^*  ^^®  matter,  aided  by  the  very  full  discussion  which  has 

DoMBB       taken  place,  is  that  these  words  are  no&  directly  referable  to,  or  dependent 

I^MHBSHCB   ^^^^*  *^®  provisions  of  section  17.    I  think  the  legislative  effect  of  the 

MooKsiutfB.  Act  upon  the  subject  before  us  may  be  f^rly  summed  up  and  arranged 
In  the  following  manner  : — 

All  ryots  are  entitled  to  receive  pottas  (section  S),  and-*- 

(I).  Ryots  having  rights  of  oooapancy  (a),  irbo  kold  lands  at  mtei' 
which  eitket  have  not  been  changed,  or  must  by  law  be  prtBBttmed  t& 
have  not  been  changed,  since  the  time  of  the  Pbrtta^ent  Bettlttneittf 
are  entitled  to  receive  their  pottas  at  those  fixed  ifate^  (Secttotis  8  A  4)- 

(L)  Who  do  not  hold  land  at  any  such  invariable  rates  are  entitled 
to  receive  their  pottas  at  fair  and  equitaiile  rates  (sections  5). 

(tl).  Byots  not  having  rights  of  occupancy  are  entitled  to  pottm 
only  at  such  rates  as  may  be  agreed  on  betwecfifi:  tkem  and  the  peMontf 
to  whom  the  rant  is  payable  (section  8). 

On  the  other  hand,  every  person  who  grants  a  potta,  or  tenders  one, 

sndh  as  the  ryot  is  entitled  to  r^oetve^  is  entitled  to  reoeire  A  kabuliali 

(section  9). 

Provision  fs  mtAe  for  enablitig  the  partfdd  to  ^nfordd  thili  rtght  to  k 
potta  and  kabuliat  respectively,  by  the  agency  of  a  suit  befoi^  th^ 
Collector;  and  in  my  judgment  these  rights  are  correlative.  'In  thi6' 
suit  for  the  kabuliat,  the  main  question  must  always  'be  ^heth^i*  th4 
corresponding  potta  is  such  as  the  tjol  is  eWtfed  to  liectBive ;  atid  as  ftf 
has  been  jud'cially  decided  that  the  commencing  the  su't  is  SuiBoi^ht- 
evidence  of  the  tender  of  the  potta,  the  is^ne  between  thb^jMiHibki  bbimes^ 
to  be  the  same  whether  proceedings  are  fiMihiltfttited  by  the  i^oe  Orb/ 
the  zemindar. 

It  is  said  that,  although  a  potta  for  a  tcm  o¥  yealrs  may  be  sned  for 
by  the  ryot  at  any  time,  yet  the  moat  that  the  landlord  on  his  ^tde  caA  dO 
is  to  sue  for  a  kabuliat  of  an  indefinite   potta  t?hioh  s&hll  fix  the  infnt 
for  one  year  or  until  the  ryot  objects;  and  in  support  of  this  contention,* 
tho  difference  in  the  wolfing  of  sections  80  and  Bi  is  referred  to ;  tMo 

section  76  is  relied  upon  as  showing  by  imp'icatidn  that  ih6  Legislitture 
only  gave  the  Collector  power  to  fix  thei  term  in  the  case  of  a  ryot'^  suit* 
But  if  this  be  so,  what  authority  has  the  Collector  in  a  suit  for  a  kiibu* 
liat  to  fix  the  rent  for  a  year  even,  or  from  year  to  year,  until  the  ryot 
objects?  As  I  have  already  said,  I  think  the  Act  makea  the  land, 
lord's  right  to  a  kabuliat  correlative  tOi  and  co-ex-tensivQ  with,  tho 
ryot*s  right  to  a  potta,  and  I  do  nob,  myself,  see  soffioieat  in  the  dilEttiu 
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eoce,  of  phraseology  just  mentioned  to  lead  to  a   contrary  inferenee  ^  Mid        IM( 
I  may  remark  that  this  right  of  salt  for   a  kabuliat  does   not   give    the  Z"^' — 'T" 
zemindar,  as  might  at  first  seem  to   be   the   result,  a  new  right  of  com-       Dobbbk 
polling  the  tenant  to  occupy  the  land  for  a  coming  term  of  years  whether    «      ^' 
be  is  wlUing  to  do  so  or  not,  because  section    19    expressly   enables  tho    Mookebjei. 
ryot  in  all  oases,  by  giving  proper    notice,    to  throw    up   his   holding^ 
whenever  he  likes. 

The  right  to  bring  a  scdt  of  this  kind  is  in  fact  a  right  to  oblige  the 
other  side  to  submit  to  the  arbitration  of  theCbllector  with  regard  to 
the  terms  upon  which  the  holding  shall  be  continued ;  and  I  see  uotbing 
in  the  Act  to  prevent  this  arbitration  being  invoked  at  any   time  when 

either  party  is  dissatisfied  with  the  existing  relations  between  himself 
and  the  other,  or  on  as  many  occasions  in  succession  as  tbo  dusatisfao- 
tjon  may  arise.  The  agricultural  year  always,  I  believe,  oommeocesy 
with  the  month  of  Baisakh,  and  tenant-holdings,  whether  by  eontempla- 
tion  of  the  Regulations,  or  by  eustom  of  the  coontry,  nerer  involve  frac- 
tions of  ^ears.  Consequently,  the  Collector's  decision  would  geoerallj 
aoless  by  the  express  consent  of  the  parties,  take  effisot  from  the  begin^ 

ning  of  the  ensuing  yeer.  If,  at  the  time  of  the  application  to  the-  Oolleo* 
tor,  a  potta  is  subsisting  (whether  it  oriflfinated  in  agiroement  betweoft 
the  parties,  or  in  a  suit)  comprehending  a  definite  term  which  will  not 
liave  expired  at  the  and  of  the  current  year,  it  ought,  probably,  excapti 
In  extreme  oases  or  hardship,  to  bar  the  applicant's  elaim.  In  all  ether 
csases,  I  conceive  the  bringing  of  the  suit  is  intended  by  the  Legialatura 
to  be  saffioient  notiee  on  the  part  of  the  plaintiff  to  teriainate  tbe  exiet- 
iog  agreement  as  to  rent  at  the  end  of  the  oqnrent  year.. 

A  B  to  the  current  year,  or  the  preceding  year,  enppoeing  time  i^it  to 
have  barred  the  landiord's  right  to  recover  in  respect  of  it  j-«« 

(A.)  If  a  written  potta  for  a  term  of  years  be  in  force,  then  tlie  rent 
is.  fixed  hj  that 

(Bf)  If  such  a  potta,  for  any  reason,  be  not  in  force,  then  the  rent  is 
th^t  ^f  the  previous  year,  unless  the  landlord  had,  in  or  before  tbe 
i^onth  of  Chait  which  preceded  the  year  in  question,  served  on  the 
tenant  notice  of  enhancement  and  the  grounds  thereof,  and  the  tenant 
either  has  not  contested  his  liability,  or,  contesting  it,  has  failed,  in  which 
ease  the  rent  is  recoverable  on  the  terms  of  the  notice  (section  13). 

In  tbe  e^yent  pf  the  ryot  contesting  his  liability  before  the  Collector, 
the  latter  must,  I  suppose,  though  I  still  feel,  hesitation  as  to  this  point, 
be  guided  to  his  Judgment  by  considerations  of  "  fnirness  and  equity  '* 
whatever  those  words  may   mean  as  used  in   the  5th  section ;  and  if  the 
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^^° ryot  be  one  having  a  right  of  occupancy,  those  consideratious  must   tare 

TuAKooRANBB  excluslve  relation  to  the  groands  of  enhancement  mentioned  in  sect  on  17» 
UoflsBB       ^^^  ^^  relation  to  those  of  abatement  in  section  18« 
BuHBBHUB        Again,  the  ryot  may  at  any  time  formally  complain  to   the  Collector 

MoOEBBJBBf 

that  the  rent  demanded  of  him  is  too  high. 

On  the  whole,  then,  I  conoeive  the  Act  intended  to  gi?e  each  aide  two 
modes  of  seeking  relief  against  the  other,  namely  :— 

l«f.-*-Tfaat  of  obliging  him  to  enter  into   a  prospective   written   agree. 

ment. 
find, — That  of  adjusting  the  terms  for  each  year,  es  the  oooasion  arises. 

It  may  well  be  that  the  Legislature,  while  it  desired  that  every  opor- 
tunity  should  be  given  for  the  creation,  at  the  instance  of  the  either  party, 
of  leases  for  terms  of  some  definite  d oration,  yet  felt  obliged,  bj  the 
character  and  circumstances  of  the  cultivators,  snd  the  phycical  condi- 
tions of  the  country,  to  leave  an  opening  for  annual  adjnstmeot  by  judi- 
oial  intervention. 

The  case  before  us  falls  under  the  first  head  only,  and  I  conceive  that 
we  are  in  effect  asked  to  direct  the  Oourt  below  what  circumstances  are 
to  be  looked  at  in  judically  fixing  the  terms  of  a  potta  as  regards 
rent,  such  that  it  may  be  fair  and  equitable  betw«en  the  parties  within 
the  meaning  of  Act  X  of  1859,  the  potta  being  prospective  and  com- 
mencing vrith  the  ensuing  year,  and  the  tenant  being  a  ryot  having  a 
right  of  Occupancy. 

The  Act  itself  does  not  anywhere  say  expressly  what  the  Legialatare 
intended  this  fairness  and  equity  to  have  regard  to. 

I  do  not  oosider  that  section  17  has    any   bearing   on   the    point.    In 

my  judgment  that  section  relates  solely  to  what  I  will  'venture  to  term 
the  de  anno  in  annum  process  of  section  13 ;  it  is  cleur  that  sections 
14,  15.  and  16  are  necessarily  cotifined  to  that,  and  section  17  appears, 
as  regards  its  subject-matter,  to  follow  them  in  natural  sequence.  The 
word  "enhancement"  used  in  i(  must,  as  it  seems  to  me  mean  the  tech- 
nical enhancement  of  section  13,  in  which  section  the  word  occurs  for 
the  fir«t  time  in  the  Act,  and  can  have  no  relation  to  any  increase  on  a 
former  rent  which  may  be  the  result  of  fixing  a  new  rent  in  a  suit  for  a 
potta  or  kabuliat. 

In  the  absence,  then,  of  any  legislative  instruction  on  the  point,  X 
think  we  ought  to  so  construe  the  words  *'  fair  and  equitable  "  as  to  dis- 
turb as  title  as  possible  the  relation  which  obtained  between  the  parties 
before,  or  independently  of,  the  operation  of  the  Act  s )  far  as  it  can  be 
ascertained.    And  this  relation  differs,  as  I  conceive,  with  eaeh  separate 
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caao  &o  that   it  i«  impossible  for  us  to   lay   down  a  single  rule  of  assess-  _     ^865 
ment  to  be  followed  in  all  cases  alike.    On  the  one  side,  ib  has  been  con*>  Thakoosankb 
tended  for  the  zemindar  that  he  has  always  possessed  the  right  to  exeat  a       Domrb 
rack-rent  from  the  ryot,  and  that  the  Conrt  onght  not  in  fairness  and    Bishbbhur 
equity,  to  recognize  any  principle  of  assessment  which  would  not  strictly  M^ookbrjbb. 
lead  to  inch  a  rent.    On  the  other  side,  it  has  been  urged  with  equal 
force  that  the  lyot  has  been  always  entitled  to  some  definite  share  of  the 
produce  of  the  land,  and  therefore  the  Court  ought  to  lay  down  an 
inflexible  lule  of  proportion.    I  do  not  think  that  either  of  these  courses 
would  be  fiiir  and  equitable  to  the  parties.    In  my   judgment,  the  zemin- 
dar^s  contention  cannot  be  uniyersally  supported  for  two  reasons-^ 
la^. — Whatever  may  have  been  the  abstract  rights  intended  to  have  been 

conferred  upon  the  zemindars  by  the  Regulations,  in  praotipe  they  have^ 
generally  speaking,  never  been  exerted  to  the  extent  of  producing  a 
a  rack-rent.  This  is  hardly  denied  by  any  one ;  and  the  very  considerable 
xnargin  which  any  calculation  of  a  rack-rent  exhibits  beyond  that  which 
the  landlord  even  ventures  to  claim  in  litigation,  suffioieutly  support  g 
this  position*  If  any  principle  of  competition  has  ever  (at  any  rate  for 
the  last  seventy  years)  foand  play>  it  has  done  so  in  the  face  of  snob  local 
public  opinion  or  custom  as  has,  in  the  maiority  of  cases,  modified  it 9 
results  to  an  extent  tha.t  cannot  readily  be  allowed  for  in  calculation. 

2nd.— It  is  impracticable,  under  the  circumstances  of  these  cases,  to 
make,  ah  extras  an  assessment  of  the  true,  or  even  approximatly  true 
rack-rent.  The  various  forraulffi  of  the  political  economists  for  a  farm- 
ing rent  are  but  so  many  analyses  of  the  result  of  free  competition  ;  at 
best,  they  only  express  the  amount  of  rent  in  ierma  of  other  elements, 
which  are  themselves  the  results  of  free  competition.  If  the  free 
competition  never  existed,  or  having  once  existed,  has  in  any  man- 
ner been  put  an  end  to,  the  element  depending  upon  it  cannot  b^ 
ascertained.  The  right  of  occupancy  itself  seems,  tben«  to  be  a  great 
stumbling-block  in  the  way  of  working  any  politico-economical  {ormur 
la^  and  certainly  (independent  of  anything  introduced  by  the  n^w 
Act)  there  has,  as  it  seems  to  me,  been  no  such  open  market  bear* 
ing  upon  the  value  to  be  given  to  the  ryot's  skillr  tba  amooot  of 
risks  run  by  him,  the  profits  obtainable  by  the  appUoatioa  of  bis 
capital  to  other  pursuits  (or  in  other  modes)^  Sbo^  &o^  as  is  OHMtble 
of  producing  trustworthy  data  for  getting  at  what  would  be  the  market 
rent,  on  the  hypothesis  of  a  free  competition  for  the  land  which  does  not 
now  exist.  And  indeed  I  cannot  help  thinking  that  there  ii  a  fandamen- 
tal  mistake  at  the  bottom  ol  aU  the  calculations  wlix^  have  been  made 
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1M6        for  thi&  pnrpose.    It  has  been  attempted  to  estimftte  the  rent  payable  hf 

Thakooranbb  ^^6  ^^^  ^o  ^^^  zemindar  on  the  footing  of  its  beiog  a  proper  farming 
Dosses  rent,  each  as  is  ftiven  birth  to  where  there  is  a  limitation  of  the  demand 
|liiHK8HUR  V^d  dependent  upon  the  amount  of  profit  to  be  got  by  the  inrestment  of 
UooKVftjKB.  capitalf  ond  no  other  limitation.  But  the  condition  and  circumstances  of 
the  lyot,  an  I  ^nder8ta^d  them,  are  not  such  as  to  give  rise  to  a  farming 
rent ;  his  capital,  when  he  has  anj,  is  so  sm^ll,  and  bis  bereditary 
habits  of  life  snph,  that  (speaking  of  him  as  a  plass)  be  seems^ 
generally  to  have  do  alternative,  but  to  cultivate  th^  land.  He  can- 
not carry  himself  and  his  papital  into  other  markets,  or  at  any  rate, 
never,  to  any  appreciable  extent,  thinks  of  doing  so.  The  profits 
derivable  from  his  »lcil1,  labor,  and  capital  never  have  affected  the  rent 
lie  pays,  nor,  economically  considered,  ought  to  do  so.  His  tenancy,  if 
of  a  competitive  character  at  all,  is  of  the  nature  of  a  cottier  tenancy, 
in  which  the  rent  is  purely  the  result  of  the  relation  of  the  numbers 
l^ho  want  the  land  on  one  side  to  the  supply  of  land  on  the  other ;  and 
the  numbers  who  want  the  land  are  in  no  way  determined  by  the  profits 
^btainaMe  by  the  investment  of  capital  and  skill.  No  other  class  than 
this  ryot  class  is  Beelcing  the  land,  and  consequently  the  rent  cannot 
possible  be  got  at  by  any  process  other  than  actual  competition.  And 
|t  is  worth  remarking  that  the  result  of  this  will  be  that,  if  the  numhera 
of  the  ryots  wanting  land  are  small,  relatively  to  tbe  quantity  of  land 
wanting  ryots,  the  tenant  may  well  get  a  portion  of  the  profits  of  the  soil^ 
whiohi  under  tbe  estiniAte  of  a  proper  farming  rent,  would  go  to  tb& 
landlord. 

loanraiMeagTMtothe  general  rtfle  oontendedfnr  by  the  yyot  as  I 
can  to  that  of  the-semtndar,  because  I  do  not  think  that  the  former  has 
»laUeBt«bUihed  any  definite  cteim  in  «11  caaea  to  a  proportiotiate  part  of 
tbeprectBcO'of -tiie'  lAtid. 

A  third  alternative  has  had  prominenee  give  to  it  durmg  the  discus- 
sion bf  this  case,  which,  as  far  as  I  am  able  to  give  it  erpression,  seema 
to  be  this,-«*namely,  that,  by  some  sort  of  natural  equity,  the  tenant  ought- 
only  to  get"0O'inttCh  ef  the  profits  of  the  land  as  is  attributable  to  the 
applieatlon  of  his  kboi^  skin,  and  capiMil,  and  lAiat  tbe  landlord,  as  owner 
ef  the  soilv  flight  to  get  all  the  rest.  I  am  eonvinoed  that  a  dootrine  s^ 
^Agoaas  this  flndA-naoouBteaaaee  ia  any  writers  on  Politioal  fibenomyr 
and&Mttie  nfleotion  shows  that  it  is  peustioilly  inapplimble.  It  is 
pbyiiosaii!  impossiUe  to  separate  the  part  of  thepiodnoe  wfabh  is  dne 
totheitfmiH'ff:  ^«ffUf»ll9>  frens  ttot  wki^h  ie  the  fesnltof  the  iotrinsie 
4}W^)itifi9  ^f  tbe.lwd.;  nfittiont  toad  %nd  ^cithont  tnltivfttor  al&kfir  thfii» 
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WOtiM  be  io  a^i^oAtbtu^I  produce  at  alt,  and    ifc  is    sirtpity  abfintd  to         1861^ 
•attempt  ill  any  case  t6  disthiji^ibh  that  which  i«  due  to  the  one  canss  THAKookAMKB 
irom  that  which  is  dae  to  the  other.    Ih  fact,  the  ahaiing    of  the  produoe       Dosan 
between  landlord  and  tenant  never  has  been,  and  never  can  be,  based  on    BifcREiiiitiK 
•any  consideration  of  this  ki'ud ;  and  there  is  nothing  inherently  ineqait*    Mooskuib. 

able  in  an  arrangement,  which  may,  in  the  estimation  of  thosb  accustomed 
only  to  ^Arming  rents,  give  the  tenant  eve^  au  apparently  eitriillragant 
portion  of  the  produce. 

With  the  view  I  take,  it  is  not  at  all  necessary  to  didcnss  the  qn^stion 
as  to  what  are  the  respective  rights  cf  2Au(2.X»mA^  and  py-hoihi  ryots* 
I  think  every  case  mast  turn  oil  its  own  attendalit  oi reams tanoea. 

When  the  Collector  is  ca  led  upod  in  any  giv^n  case  to  determine  the 
rent  which  it  is  fair  and  equitable  that  tiae  ryot  shonld  pay,  he  oligh( 
to  ehqttire-^  i 

l«f.^Wlie(ber  at  the  last   antee^^nt  period,  when  th<)  arratigem«Di» 

brtween  the'parties  (either  then  created  or  previonMy  existing)  Was  snoh 
as  must,  by  reason  of  tacit  acquiescence  dt  otherwise,  be  taken  to  have 
been  fair  and  equitable,  that  arrangement  contained  express  stipnlritiona 
as  to  rent;  if  so,  then  these  stipalations,  unless  the  reason  for  them  is 
gone,  should  be  followed  in  arriving  at  the  rent  for  the  new  potta. 
Under  this  head  would  be  ranged  all   actual  rack-rent    and  oottier    re  t> 

agreements,  whe'iever  any  such  have  been  come  to  ;  and  if  the  OV. 
lector  is  called  npon    to  act   upon    an  arrangement   of  this  kind,  J  can 

give  him  no  alternative  to  looking  nt  the  actual  market,  becanse  I  b^'lieve,  ^ 

for  the  reasons  T  ha^  already  mentioned,  thnt  there  is  no  other  fair  and 
equitable  mode  of  arriving  at  competition  rentn  in   this  country. 

2iui.— If  the  Collector  finds  no  express  agreement  to  guide  him,  then 

he  roust  ascertain  whether  the  rycft    is  legally  enti'led  by  custom,  based 

either  6n  his  perscAial  «fa£?M;  or  on   the  ebaraoter   of  the  lahd   oecapied 

by  bim,  to  any  definite  share  of  the  produce  of  the  land,  or  to  any 
beneficial  interest  in  it.  If  the  ryot  is  so  entitled,  the  rent  most  be 
tKdjusted  acc6rding1jr. 

8nf.— If  neither  etpress  agreement,  nor  legal  right  in  the  ryot,  be 
iound  to  have  detennined  the  amount  of  rent,  the  last  arrangement  muet^ 
I  edneei^hire  been  governed  by  some  looaliy  prevailing  oustcim,  or  the 
r^ut  iisf^ltted  tacitly  according  to  some  locally  prevailing  r«tes ;  and  in 
that  ease  I  think  the  custom  ought  to  be  oemplied  with,  and  the  rat«*8 
adhered  to.  It  i^  obvious  from  what  I  have  already  said  that  these  rates 
will,  by  the  nature  of  the  case,  be  almost  invariably  suoh  as  to  give  to 
the  ryot's  holding  a    beneficial    character ;  and|   therfore,   I  think  the 
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J 865        fair  presumption  will  be,  in  the  absence  of  evidence,  or  unless  a  different 
Thakooranik  foandation  be  scfeaaliy  shown,  that  the  rate  mras    originally  based   upon 
D088KS       the  principle  of  sh-irinfi^  the  produce  (f  the   land  between   the    ryot  and 
B18HC8BUB    Zfonindar  in  a  fixed  ratio.    Many  of  my  learned  brothers  are   of  opinion 
HooKBAjEs.  that  this  is  not  properly  a  presnmption  of^fa-t,   bat   is  in  trnth   a  matter 
of  legnl  right  estahlished  by  history.    I  coufens   that   I   feel  great  diffi* 
culty  in  seeking  and  ascertaining  I  iw  from  snch    a   sonrce ;  and  fnrther 
I  am  reluctant,  while  acting  judicially,  to  pledge  myself  to   the  accept- 
ance of  any  particular   version  of  a  history  which    notoriously  rests 
Upon    most  imperfect    materials.    Under   these  circnmstance,  although 
my  conclusion  on  this  point  is,  I  believe,  practically    in  unison  with  (hat 
of  the   majority   of  my  ooUekgues,  I  rogrtt  that  I  cannot    place  it    on 
the  foundation  which  they  have  chosen,    but  am   compelled  so  far  to 
separate  from! them  as  to  rest  it  solely  on  a  presumption  which  I  consider 
to  be  natural  and  justifiable,  quite  independently  of  any  history  whatever. 
The  result  of  applying  this  presumption  would  be    that   the  new  fair 
and  equitable  rent   would  be  the  same  proporti^>nate   part  of  the  new 
prodtt^'e  that  ihe  old  rent  was  of  the  old  produce. 

And  I  further  think  that,  in  all  cases,  the  duration  of  the  intended 
potta  must  be  taken  into  consideration  as  an  element  affecting  the 
qnestion  of  fairness    and  equity. 

By  proceeding  |in  the  manner   I  have  attempted  to  faketch  out,  the 

^  Collector  will,  I  believe,  he  enabled    to   determine  what   rent  would  be 

fair  and  equitable  between  the  ryot  and  his  landlord  within  the  meaning 

of  the  Act.    And  I  think,  nnderthe  peculiar  circumstances  of  this  case, 

to  which  I  hare  air  a^y   alluded,  I   cannot  usefully  put  my  answers  to 
the  questions  submitted  to  us    into  a  l^s  general  shape. 

CAMPBtLLfJ.— I  entirely  concur  wiGk  Mr.  Jastioe  Trevor,  except 
in  the  use  of  any  expression  which  might  seem  to  imply  any  doubt 
whet^her  a  rjot  possessing  right  of  occapancy  ran  be,  in  any  shape 
subjected  t  >  eohancement  on  any  ground  other  than  those  mentioned 
in  section  17,  ActX  of  1859«  Though  this  question  does  not  properly 
arise  on  the  limited  reference  of  the  Division  Bench,  it  has  been  argued 
that,  in  such  a  »uit  as  this,  for  a  kabuliat  at  an  enhanced  rate,  the 
aemindar  is  not  restiicted  to  thoiie  grounds.  I  am  decidedly  of  opinion, 
that  he  is  limited  to  the  grounds  mentioned  in  section  17,  in  whatever 
shape  he  sues  or  can  sne. 

The  provislous  of  section  6,  Act  X  of  1859,  are  so  entirely  declare- 
lory  in  their  terms,  and  in  that  sense  would  soem  to  define    ao  unam- 
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bigoously  the  class  o!  ryots  possessing  rights   oC   occapeacy,   while  the        ^^^'^ 

old  Begolatioos.  explsin  so   clearly  the  ttaiiu  ci   ocoapont  ryots,   that  Xhakoobahis 

it  might  seem  at  first  sight  annecessary   to   go   farther  back   into   his      DoasbBj  ^ 

torical  retrospects,  with  a  view  to  determine  the  character  of  their  rights,  bmhbsuuk 

But  it  had  been  thought  necessary  to  open  np  this   enqoiry,  with  a  view  Moousjki.^ 

to  show  that»  in  £act,  the  occupancy  rights  of  the  present   day   are  not 

cif  the  character  which  is  claimed  for  those   of  ancient  days^  or   that   we 

mosti  at  any  rate,  distingniih  between  difiEerent  classes  of  ryoti  whom 

Act  X  of  1869  has   iuoladed   within  a   too   wide   definition.    It   wonld 

seem  to  be   assumed   that  the  old  ryots  and, their    descendants  never 

had  very  high  rights ;  that,  whatever  they  were,  they  have  for   the  most 

part  died  out ;  that   the   occupancy  ryots  of  Act  X   of   1859   are,  as  a 

body,  the  creation  of  that  Act ;  and   that  occupancy    tenures   must   be 

treated  as  so  created   for  the    first  time,  and  the   Act    construed  as  if  it 

merely  conferred  certain  limited  tenant-rights  upon   those    who   before 

held  as  tenants-at-will.    To  test  these  arguments,  some  his  storical  survey 

has  become  necessary. 

I  take  the  same  general  view  as  Mr.  Justice  Trevor  with  regard  to 
the  history  and  nature  oE  landed  tenures  in    Bengal   before    the    Perma^ 
nent  Settlement,    There  can  be  no   doabt  that  the  settlement    attribnted 
toToranMnll  (and   alluded  to     by  Mr.   Justice  |Trevor),    like  all  the 
settlements  of  Akbar  and  his  successors,  and   indeed,  all   the   detailed 
settlements  of  the  British  Gh>vemmeot  founded  upon  the   same    system 
dealt  primarily  with  the  individual  ryot,   and  fixed  the  sum  payable  by 
him  for  the  land  which   he   cultivated*    The   process   is   described   by 
Elphinstone,  pp.  475-6.  It  appears    that    the   average   produce    of  the 
biga  of  land  of  each  description  was  ascertained,  and   the   €k>vemment 
share  was  then  calculated,  one-third  being   the   full   demand  and   deduc- 
tion being  made  for  fallows,  occasional  inundations  and  droughts,  inferior 
soils,  &€.    The  average  dues  of  the  State  (in  grain)   being  thus  ascertain- 
ed, the  grain  rates  were  commuted  into  money  on  an  average  of  the  price 
currents  of  the  nineteen  previous  years,  and  the  rates  so   obtained  were 
calculated  on    the  land  of  each  ryot.    The    option  of    paying    in   kind 
according   to  the  established  proportion  seems,  however,  to   have   been 
maintained.    Thus   the  payments  of  the  ryots  were   fixed  by   an  act  of 
Slate  quite  ind^-pendent  of  the   will    of  any  other   subject,    or   of    any 
question  of  competition  or  relation  of  landlord  and  tenant  in  the  English 
sense.    Whether  the  revenue  was  paid  direct  to  the  Officers    of   Govern- 
ment, or  by  the  village  communities  jointly  through  their  head  men,  or 
through  hereditary  zemindars  of  a  superior  grade,  the  quota  due  from  each 

35 


its  tOLh  bBtroH  BULitroa. 

1895       lyot  wiM  fixed  and  Moorded ;  that  wu  the  unit  of  the  whole  •jvtem  from 

r~  jLifzx  ^^^^  ^^  calcnlotioiui  started.    I'be  beadraen  and  Kemindars  were  rema- 

Do88sa      nerated  for  their  eervioes,  or  received  tbe  hereditary  dues  to   which   pre . 

BiaHBsHUB    B^^P^^^^  entitled  them  in  the  shape  either  of  percentages  on  the  collections 

UooKKBjftK*  ftom  the  ryots,  or  of  nanhar  land  held   exempt   from   rerenae.    That    is 

olearly  the  old  law  of  tbe  country   in  general  and   of    Ben^ftl   in  parti« 

Cttlar.    ifiven  when,  in  tbe  decline   of   governments,    the   State   control 

beofkae  relaxed,  and  the  ryots  became  subject  to  mnoh  oppressicm  on  the 

^Mut  of  those  placed  erer  them,    they  still  had    some  protection   in  lh« 

only'erer^nrViving  law  of  tbe  Sast— '  Custom/  The  old  established 
rates  they  bave  always  continued  to  cling  to  as  sauctloned  by  '  Custom/ 
That  cutftom  tbe  worst  oppressors  could  not  openly  defy ;  and  hence,  as 
shown  by  Mr.  Justice  Trevor,  all  extortions  and  imposts  took  the  shape 
of  extra  cases,  levied  on  various  pt-etexts.  Even  whon  thus,  by  oppres- 
sions, the  aams  levied  may  have  been  raised  up  to  or  even  beyond  a 
rack-rent,  the  remark  of  Mr.  Mill  seems  irresistible,  that  the  shape  in 
which  they  were  taken  and  the  survival  beneath  all  imposts  of  the  old 
customary  rates,  is  the  strongest  evidence  that  the  right  of  tie  ryo6 
survives,  to  become  again  beneficial  in  better  times. 

That  these  rights  survived  in  this  shape  in  Bengal  up  to  the  time 
of  the  introduction  of  British  rule,  there  is  the  amplest  evidence*  Every 
early  paper  on  the  subject  teems  with  evidence  to  show  that  the  r}  ots 
were  very  much  more  than  lenants-at-wiil,  even  where  legal  and  illegal- 
.exaotiooB  had  been  imposed  to  the  farthest  on  tbe  proper  or  *M8aV 
rates. 

Indeed,  the  concurrence  of  the  early  Regulations  of  tbe  British  Grov- 
ernmenb  in  every  different  part  of  India,  made  at  different  times,  under 
different  circurostances,  and  by  different  Governments,  which  in  other 
respects,  differed  most  widely  in  their  views  on  kindred  subjects  wonld 
seem  sufficiently  to  establish  that,  under  tbe  old  law  and  custom  of  India 
as  everywhere  found,  on  the  assumption  of  territory  by  the  British  Gov- 
emmenN  some  right  in  the  st>il  still  belonged  to  the  ryot.  However 
widely  they  differ  in  regard  to  the  superior  rights  of  Government  and 
the  great  landholder ,  they  all  concur  in  the  view  that  neither  the  Gov- 
ernment nor  the  great  landholder  had  au  absolute  and  complete  right, 
bat  that  some  right  was  concurrently  enjoyed  by  the  ryot  in  the  shape 
of  aright  of  occupancy  at  rates  regulated  by  custom. 

On  this  general  question,  I  would  only  further  add  to  what  Mr.  Justice 
Trevor  has  said,  that  with  reference  to  a  frequent  modern  assertion  that 
this  alleged  right  is  a  mere  invention  or    resuscitation   of  a   benevolent 
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Britisli  QoTernment,  I  bave  sent  for  the  three  greatest  and  best  aitihorir        ^M9 
ties  on  the  modem  Native  States  in  different  parts  of  India— ^books  which  Thakoobanbb 
were  written  long  before  these  discassions  arose.    I  take  Tod's  Bajpoo-      Bosses 
tana  for  the  North  of  India, 'Malcolm's  Central  India  for  the  centre,  and    BisBBsaua 
Bnehanan's  Joamey  in  Mysore  (then  under  Native  Government)  for  the   Mook«bj««,. 
soath.    I  tarn  to  the  indices  to  see  what  is  said  of  the  ryots.    Ifinjil 
the  following  :— 

Tod  puts  their  rights  very  high.  He  says  (Vol  I,  p,  494) :— :*•  The 
ryot  (cultivator)  is  the  proprietor  of  the  soil  in  Mewar.  He  compares 
his  right  to  the  *a*  hhye  d'hooha^"  f  1).  He  ealls  the  land  hi»  Bapota»  the 
most  emphatic,  thejmost  ancient,  the  mpst  oheriehed,  and  the  most  signi- 
ficant phrase  his  language  commands  for  *^ patrimonial  inheritaaoe.*  He 
has  Nature  and  Menu  in  support  of  his  claim,  and  can  qaoto  the  text 
alike  compulsory  on  prince  and  peasant-— '^ Cultivated  land  is  the  propei*ty 
of  him  who  cut  away  the  wood^  or  who  cleared  an  tilled  ii,*-im  ordi- 
nance binding  on  the  whole  Hindu  race,  and  which  no  international  wara 
or  conquest  could  overturn  ;"for,  as  the  author  a  little  farther  on  observes,, 
we  may ''trace  a  uniformity  of  design  which  at  one  time  had  ramfied^ 
wherever  the  name  of  Hindu  prevailed  ;  language  has  been  modified  and 
terms  have  been  corrupted  or  ohanged,  but  the  primaiy  pervading 
principle  is  yet  perceptible." 

Malcolm  (Vol.  II,  p.  25)  says :— *^  The  settled  and  more  respeotable 
hereditary  oultivatora  of  Central  India  have  still  many  privileges,  and 
^njoy  much  consideration.  Tbeir  titlo  to  the  fields  their  fore-fath^ra 
cultivated  is  never  disputed  while  they  pay  the  Government  share.  If 
they  are  unable  from  age  or  want  of  means  to  till  their  field,  they  may 
hire  laborers,  or  make  it  over  to  another  person,  bargaining  with  him  as 
they  like  about  the  produce ;  but  the  field  stands  in  the  Ooyemment 
books  in  the  name  of  its  original  tennat.  In  general,  a  fixed  known  rent 
and  established  and  understood  dues  or  fees  are  taken  from  such  persons,, 
beyond  which  all  demands  are  deemed  violence    and  injustice.    These^ 

however,  have   been   of  late   so    nniversal,   that  the  condiiion  of  the 
hereditary  cultivators  as  compared  with  others  has  been  little  enviable." 

Buchanan  puts  the  right  somewhat  lower,  and  more  like  thatrecog- 

nised  by  our  modern  law. 

HeBays(YoLI,  p.  124): — ''The  rjots  or  farmers  have  no  property 

4 

in  the  ground ;  but  it  is  not  naual  to  turn  any  man  away  so  Jong  as  he 

(1)  Tod't  Nate,--  "The  d'hooba  grass  '  immertal,'  but  Vkhy9,'  <not  to  be  eradi- 
flourishes  in  all  seasons,  and  most  in  the  cated,'  and|itB  tenacity  to  the  soil  deser> 
intense  heats;  it  is  not  only    'cmara^'    ves  the  distinction." 
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1866        paj8  the  cniitomary  rent.    Even  in  tlie  reign  of  Tippoo,  such  an  acfe 
Tbakoobanxb  ^"^^^^  ^*^®  ^^^  looked  up  as  an  astonishing  grievance." 

D088K1  Again,  Vol.  II, p.  90  after  describinR  the  different  kinds  of  headmen 

BisRsaBna    ®^  renters  of  villages,  he  adds,— "Neither   can   legally   take  from  the 

MoouRjiCK.  caltivators  more  than   the  cnitom  of  the  Tillage  permits.    This  oastom 

was  established  by  one  of  the  Mysore  Rajahs.'*  And  same  Vol*,  p.  109,  -^ 

**  A  farmer  cannot  be  tamed  out  of  his  possesaiim  hO  long  as  he  pays  tho 

fixed  rent ;  bnt  if   he  gives  over  cnltiTstion,  the  oflScers  of  Government 

may  transfer  his  lands  to  any  other  person." 

We  might  probably  consider' this  to  be  a  rery  accarate  description  of 
the  old  state  of  things  in  Bengal. 

For  an  eiact  account  of  the  state  of  things  prevailing  in  Bengal  at  the 
time  of  the  Feruianent  Setilement,  and  the  terms  on  which  the  settlement 
was  made,  so  far  as  the  present  queation  in  concerned,  it  is  really  hardly 
necessary  to  look  beyond  tbe  very  text  of  the  Regulations  themselves. 

The  nature  of  the  ancient  rights  of  the  ruler  or  superior  landlord  is 
thus  shown— 

*<By  the  anoieat  law  of  the  country,  tbe  ruling  power  is  entitled  to 
a  certain  proportion  of  the  produce  of  every  biga  of  land  (demaodable 
in  money  or  kind  according  to  local  custom),  unle^is  it  transfers  its  right 
thereto  for  a  term  or  in  perpetuity  .or  limits  the  public  demand  upon  the 
whole  of  the  lands  belonging  to  ati  individual,  leaving  him  to  appropriate 
to  his  own  use  the  diffierence  between  the  value  of  such  proportion  of 
the  produce  and  the  sum  payable  to  the  public,  whilst  he  oontiouea  to 
discharge  the  latter  **  (1). 

a 

Previously  to  the  Permanent  Settlement,  the  zemindars  had  very 
limited  rights,  and  were  liable  to  be  capriciously  disposseased,  and  arbitra- 
rily  assessed  upon  on  aooount  of  their  ftross receipts  (2).  ••The  amount 
of  assessment  was  fiied  upon  an  estimate  formed  by  the  public  Officers 
of  the  aggregate  of  the  rents  payable  by  the  ryots  or  tenants  for  each 
biga  of  land  in  cultivation,  of  which,  after  deducting  the  expenaes  of 
collection,  ten-elevenths  were  usually  considered  the  right  of  the  pnbh'c, 
and  the- remainder  the  share  of  the  landholders." 

By  the  Permanent  Settlement,  the  amount  of  asi^essmei^t  on  the 
Eomindars  was  irrevocably  fixed;  they  were  declared  to  be  proprietors 
of  the  land,  and  they  were  encouraged  to  •*  exert  themselvea   in   the 

(1)  Preamble  to  IRegulation  XIX  of  (2)  Preamble  of  Eegnlation  II  of 
1793.  Same  words  repeated  in  Preamble,  1793.  Regulation  I  of  1793,  Section  7, 
Bcgnlatioa  XLIV  of  1793.  Clause  1. 
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cnltivationsjof  iheir  lands  under  the  certainty  that  they  will  enjoy  exclu*        IM5 
sively  the  fruits  of  their  own  good  management  and  indastry,  and  that  thakooiianeb 
no  demand  will  ever  be  made  upon  them   or  their  heirs  and  successors      Dobsbk 
by  the  present  or  any  fntnre    Government  for  an  augmentation  of  the    n,.»!I||(j» 
public  assessment,  in  consequence  of  the  improrement  of  their  respectiT%  Mooksb^kb. 
estates  "  (1\ 

Bnt  general  reservation  was  made  that  **  the  Governor-General  iu 
Council  will,  whenever  he  may  deem  it  proper,  enact  such  Begulations 
as  he  may  think  necessary  for  the  protection  of  the  dependant  talookdars, 
ryotSi  and  other  cultivators  of  the  soil "  (2). 

Hence  it  appears  that  the  rights,  iirst  of  the  ruling  power,  and  even, 
tually  of  the  zemindars  to  whom  those  rights  were  assigned,  consisted  in 
the  share  of  the  produce  of  every  biga  leviable  from  the  ryots  in  money 
or  kind  according  to  custom. 

The  zemindar  also  acquired  the  power  "  to  let  the  remaining  lands 
of  his  zemindaree  or  estate  under  the  prescribed  restrictions  in  what- 
ever manner  he  may  think  proper"  <3). 

The  zemindar,  therefore,  took  the  estate,  subject  to  certain  restrictions, 
in  addition  to  his  obligations  to  discharge  the  Govemmant  revenue. 
What  then  are  these  restrictions  ? 

The  zemindars  are  to  grant  pottas  to  the  ryots,  which  ''  shall  be 
specific  as  to  amount  and  conditions.  The  rents  paid  by  the  xyots,  by 
whatever  rule  or  custom  they  may  be  regulated,  shall  be  specifically 
stated  in  the  pottas,  whioh,  in  every  possible  case,  shall  contain  tiie 
exact  snm  to  be  paid  by  them.  He  ^the  zemindar)  shall,  in  conoert 
-mth  the  ryots,  consolidate  the  impositions  nnder  the  naoiQ  of  abwab, 
tnaihott  and  other  appellations  with  the  obboI  into  one  specific  sum  ;  *'  and 
be  shall  not  "  impose  any  new  abwah  or  mcUhot  upon  the  ryots  under 
any  pretence  whatever.  A  ryot,  when  his  rent  has  been  ascertained,  may 
demand  a  potta,"  and  the  pottas  must  all  be  settled  by  the  end  of  the 
year  1198  (4), 

Again,  all  leases  made  previous  to  the  conclusion  of  the  settle- 
ment (and  not  obtained  by  collusion,  &c.),  are   to  remain  in  force  till  their 

expiration,  and  ''  no  proprietor  shall  cancel  the  pottos  of  the  hku4- 
hashi  ryots  except  upon  proof  that  they  have  been  obtained  by  collusion, 
or  that  the  rents  paid  by  them  within  the  last  three  years  have  been 
reduoel  below   the   nirikbandi    of   the   pergunnas,   or   that  they   have 

( \ )  RegulaUoB  X  of  1798,  fieoHon  7,  (3)  Eegalation  VIII  of  179d;  Sectioii  S2, 
Glaase  1 ;  same  Clause  2,  (4)  Regulation  VIII  pf  1793,  Section  52. 

(3)  Regalation  I  of  1793,  Section  8.       64,  55,  67,  and  59. 


SoO  FULL  BBROH  BULINGS. 

1966        obtaiaed  coUjoaiTe  dedoetkmsb  or  upon  a  gtnMl  measureiiieiit  of  the 
Z  ^pei^anoft*    for    the  parpoBe    o£    equalising  and  oorreotiog  the  assess- 

PoSSBfi        IBMlt"  (1). 

BiSHBSHUK  Fi>rfcher  it  was  enacted  that,  "  if  a  dispnte  efaall  arise  between 
HooKnuia.  the  lyots  and  persons  from  whcm  thej  may  be  entitled  to  demand  pottas 
regarding  the  rates  of  pottas*  it  shall  be  determined  in  the  Dewan&j 
Adawiot  of  the  zilla  in  which  the  lands  maj  be  sttnated,  according  to 
that  rates  estabbshed  in  the  pergmina  for  lands  of  the  same  descrip^ 
•tien  and  quality  as  those  respecting  which  the  dispute  may  arise  '*  (2). 

And,  "  The  rules  in  the  preceding  section  are  to  be  considered 
applicable  not  only  to  the  pottas  which  the  ryots  are  entitled  to  demand 
in  the  first  instance  under  Regulation  THI  of  1793,  but  also  to  the 
renewal  of  pottas  which  may  expire,  or  become  cancelled  under  Regu- 
lation XLIV  of  1793 :  and  to  remove  all  doubts  regarding  the  rates 
at  which  the  rights  shidl  be  entitled  to  have  such  pottas  renewed,  it  is 
declared  that  no  proprietors  shall  require  ryots,  whose  pettas  may 
expire  or  become  cancelled  under  the  last  mentioned  Regulation,  to 
•take  out  new  pottas  at  higher  rates  than  the  established  rates  <^  the 
pergunna  for  lands  of  the   same  quality   and  description,  but  that  the 

i7ots  shall  be  entitled  to  haye  the  pottas  renewed  at  the  established 
rates ''  (3). 

It  is  tiius  dear .  that,  as  TOgards  the  then  existing  ryots,  the  eemiodar 
had  no  (tqwer  to  fix  rents  at  discretion*  but  was  bound  to  consolidate  the 
eafcabUshed  ossoZ  and  0bv>ab  into  one  sum,  '*  in  concert  with  the 
ryots, "  to  giro  .  pottas  f  i^r  the  aoms  so  ascertained  ^  and  to  renew  expired 
•  and  oaaoelled  pottas :  Uiat  all  disputes  regarding  the  rates  were  to  be 
settled  by  the  Courts,  according  to  the  established  rates  of  the  pergun. 

na:  and  that,  At  any  rate  with  respect  to  hhud-huht  ryots  the 
temindar  had  no  power  to  cancel  or  refuse  to  renew  pottas  once  granted, 
or  to  eject  the  ryots.  Rents  were  absolutely  and  entirely  regulated  by 
custom  and  not  by  competition. 

By  another  Regulation,  (4)  zemindars  were  declared  not  competent  to 
*^  fix  at  any  amount  the  jumma  of  an  existing  dependant  talook  for  a 
term  exceeding  ten  years,  ner  to  let  any    lands  in  farm,  nor  to  grant 

'  pottas  to  ryots  or  other  persons  for  the  oultiYation  of  lands  for  a  term 
exceeding  ten  years.*'  But  this  provision  was  subsequently  repealed 
with  retrospective  effect  by  regulations  Y  of  1812,  Section  2,  XYIII  of 
IBU,  S«o|aoa  %  and  VIU  of  1819,  Sec|;ioQ  2,  by  wfeiqb  aU  ppoh  leases 

(1)  Begulation  VlII  of  1793,  Section  60.    (3)  Regulation  IV  of  1794,  Section  7. 

(2)  RegnlaUon  IV  of  1794,  Section  6.        (4)  Begulation  XLIV  of  1793,  Section  2. 
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wererenderod  tralid  and  legal,  and  vemiadan  were  d«o*aTed  comfit^^nt        WR- 


4o  grant  pwttaa  afc  taoj  rent  for  anjr  term.    The  object   of  the   original  xhakoobavbv 
enactmeat  was  aot  to  prevent  the  semihdar'fl  eettling  permanent  ryota  at      Dossu 

the  pefganna  mtes,  bnt  to  prereiit  Us  granting  improndent  leafei  below  BiAHBaaua 
those  rates ;  fois  as  obv^rred  by  the  Privy  Coancil  in  a  late  oaae  (1)  Mooaawaai* 
taming  on  another  part  oi  the  same  Bega^aftion,  and  with  r<?8peot  to  anch 
reittrictioiHi— *' their  meaning  hi  properly  to  be  oolleeted  from  tbe  policy 
and  intent  of  the  Begnhition.  The  objeot  of  the  Government  was  that 
the  jnmma  shonld  be  d«ly  paid,  and  that  the' means  of  paying  it  sbonld 
nnt  be  withdrawn  hy  improtident  gritnta.  The  power  given  to  the  par- 
chaser  supposes  the  talookdars  ant\  the  ryots  to  remain  in  all  respects  as 
before,  ezcef>t  that  they  become  liable  to  a  certain  limited  increase  of 
reotaecordini^tothe  establif>hed  usages  and  rates  of  the  pergnnna  or 
district/'  Tha  power  of  the^  proprietor  hiroaelf  was  certainly  not  great- 
er than  that  of  the  anetiaa^parchaier.  As  observed  by  Lord  Corn- 
waltis  in  hie  Mintitep— 

"The  rents  of  an  estate oan  only  be  raised  by  indncing  the  ryots  to 
cnliivate  the  more  valaab1<e  artUes  of  prodvee^  and  tonleartbe  extensive 
iractB  of  waste  lands."  t 

Looking  to  the  ^zpressionfl  regarding  the  expiry  and  renewal  of  pott a^ 
und  the  advantage  to  be«terived  from  more  valuable  articles  of  pro- 
duce, I  imagine  that  the  iramer.^  of  the  early  Regulations  very  probably 
contemplated  periodical  re-adjustment  ol  rates  between  zemindars  and 
ryots  with  referenoe  tothe  valne  of  produce*  in  the  fame  way-  as  was  ori- 
ginally contemplated  in  Akbar's  settlements  (SIphinstone,  p  47Q)i  the 
plan  of  which  was  that  the  money-rates  were  to  be  fixed  every  ten  years  on 
Ihe  average  rates  of  the  preceding  ten,— that  is,  the  grain  rates  remainin  g 
the  same,  the  raone/  rates  ware  to  be  adjusted  in  proportion  to  the  aver- 
age price  el  grain.  But  no  express  provision  was  made  to  this  effect  in 
the  fiegulation  of  11^. 

Tt  being  then  clearly  established  that,  by  the  terms  of  the  Permanent 
Settlement,  the  zemindars  were  not  made  absolaie  and  sole  owners  of  the 
aoil,  bat  that  there  were  on^y  transferred  to  them  nil  the  rights  of  Govern- 
ment,-~t;i2.»  the  right  to  a  certain  proportion  of  the  produce  of  evnry  biga 
ifeeld  by  the  ryota,  together  with  the  right  to  profit  by  fnture  incease  of 
cultivation,  and  the  cultivation  of  more  valnable  articles  of  produce  :  it 
beinff  further  established  that  the  hhud-Jeasht  or  resident  ryota  retained  a 
right  of  ccupancy  in  the  snjl,  subject  only  to  the  right  of  the  zemindnrs 
to  the  certain  proportion  of  the  pr«)duce  represented  by  the  pergunna  or 

(l)Ranee  Surntrndyu  v*  Mahmrafit  StiUies  Chunder  Hoy,  lOUoore'*  I,A,  123. 


2&2  FOLL  BBNOH  RULDCGS. 

1^5        district  riites  :  We   have  neztlto  conaider  the   cbangeB  irbich  occurred 

Thakoobinik  ^^^^^^  ^ho  Permanent  Settlement  and  the  passing  of  Act  X  of  18Sd. 

D088EB      Little  material  change  was  made   by  the    Legislature.    The  declaration 

mm 

B18RIC8RUR  ^^  Regnlation  Y  of  181S,  that,  where  pergunna  rates  were  no  longer 
HooKEBjRi:.  clear,  the  term  "  rates  payable  for  land  of  a  similar  description  in  the 
places  adjacent^'  should  be  substituted,  is  a  mere  acoommodatton  of  the 
existing  Imr  to  the  march  of  socieiy.  The  only  material  change 
afiecting  certain  estates  is  to  be  foaad  in  the  gradually  iticreasing  strin- 
gency of  the  sate  Laws.  During  the  first  generation  subseqaent  10 
the  Permanent  Settlement  all  new  hhud-koM  ryots  settled  by  the 
proprietors  on  waste  or  other  lands  were  in  case  of  sale  absolutely 
protected.  The  purchas^^r  could  neither  evict  them  nor  enhance  their 
rents  beyond  the  customary  rates ;  he  could  but  take  rent,  "  according 
to  the  established  n sages  and  rates  of  the  pergunna  or  district^'  (I). 
But  by  Regulation  XI  of  18^2  this  protection  is  narrowed  to  the 
case  of  any  "  hhud-hasht  hadimi  (old  khud^hcuhi)  ryot  <yr  resident  aod 
Iit&reditary  cultivator  having  a  prescriptive  right  of  occupancy"  (2). 
Perhaps  we  may  infer  that  the  purchaner  acquired  the  right  to  terminate 
ell  other  tenares  created  since  the  Settlement,  aod  to  evict  the  (holders* 
Still,  as  in  truth  this  right  of  eviction  was  scarcely  ever  exercised,  and 
it  appe  rs  that,  if  not  exercised,  the  purchaser  was  still  limited  to  the 
pergunna  rates  "  according  to  the  law  and  usage  of  the  country"  (3) , 
the  practical  effect  of  this  Regulation  does  not  seem  to  have  been  great 
ad  respects  the  question  uow  befcm  us;  and  it  is  therefore  hardly  neces- 
bary  to  enquire  what  was  the  exact  term  of  prescription  which  then 
made  a  man  an  old  hJivd-kaahi  ryot. 

By  the  later  Sale  Laws,  Acts  XII  of  1641  and  I  of  1845,  stringent 
provisions    were  introduced.    Protection  was   given  to  **  khud-kaBJU  or 
hadmi^  ryots,    bub    the  purchaser   had  power  not  only  to  evict,    but 
al^o  to  enhance   at  discretiou   the  rents  of   all  other  ryots.    The  sales 
undt-r  this  Act  Were,  however,  comparatively  few. 

It  may  here  be  observed  that,  in  truth,  in  the  later  enactments,  the 
word  •*  khud-hashr  is  so  variably  coupled  with  the  other  terms 
"  Jkaimt" '•resilient,"  "  hereditary,"  *•  resident  and  hereditary,"  that  ' 
it  became  very  difficult  to  say  who  were  privileged  against  auctioB<i 
purchasers,  and  who  came  within  the  various  descriptions  of  khud- 
kaiht  ryots.    But  1  have  no  duubt  that,  as  explained  by  Mr.    Justice 

f1)ReRulation8  XLIV  of  1793,  Section  6 ;  Chundtr  Roy,  10  Mooro's  I.  A ,  123. 
IV  of  1794,  eection  7  ;  VII  of  1799,  Section  (2)  Regulation  XI  of  1832,Section32. 
29,  C\9MW^S  iBanee  Sumomoyt^  r.  8tUtK€    (3)  Begalation  XI  of  1822,  Section  33 
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Trevor,  the  original  khudkaalU  of  the  early  Begulafcions  was  simply        1866 
the  resident  rjot  permanently   settled  in  the  Village,  ae  opposed  to  tbe  J^H^^^^^Jin 
py^hoihi  ryot.    The  two  words  "  hhud-haahV*  and  "  pjf'hoiht**  are  used      Dombs 
as  correlatives,  and  as  between  them  indoding  all  ryots,  Uibhi8H0« 

Soch  being  the  lawsuit  may  be  conceded  that,  from  the  time  of j the  ''*^^^^^*^ 
Permanent  Settlement,  the  zemindars  hftve  been  free  to  make  snch 
arrangements  and  contracts  as  pleased  them  regardiog  all  land  in  which 
no  rights  were  held  by  ryots  or  others  at  the  time  of  the  Settlement,  or 
which  at  any  time  might  lapse  by  the  failure  or  abandoomoDt  of  the  ryots, 
subject  only  to  this  that  a  man  once  admitted  on  an  ordinary  hhud-haaht 
tennre,  without  limitation  of  time,  could  not  be  ejected  or  enhanced  beyond 
the  customary  rates,  except   in  certain   cases,  by  an  auotson-pafohaser. 

The  question  is,  what  in  fact  did  the  ssemindars  do  P  Did  they,  by  the 
investment  of  capital,  cultivate  the  waste  for  their  own  benefit  F  Did 
they  take  every  opportunity  of  aiserting  an  absolute  right  in  every 
field  that  lapsed,  and  farm  it  out  on  true  commercial  principlesP 
Or  did  they  in  troth  adhere  to  the  old  practice  and  custom  of 
the  country,  and  seek  to  increase  the  rent-roll,  merely  by  settling 
new  ryots  on  the  old  customary  terms,  leaving  them  to  cultivate  in 
their  own  way,  and  to  occupy  the  land  without  limitation  of  time, 
sabjeot  to  the  payment  of  the  rents  established  by  the  oastom  of  the 
locality  f  It  is  notorious  and  well  established  by  history,  both  general 
and  judicial,  that  the  latter  was  almost  the  universal  rule. .  The 
semindars  did  not  invest  capital  in  agricaltaral  operations  after  the 
niodern  ^hion.  They  did  not  seek  to  get  rid  of  the  old  ryots  and  the 
old  system,  and  to  establish  large  commercial  farms.  On  the  contrary, 
the  endeavour  was  to  get  new  ryots.  Ryots  were  considered  to  be  the 
only  riches,  and  the  struggle  of  a  good  landlord  was  not  to  get  rid  of 
the  xyot*,'  but  *  to  tempt  away  another  man'<i  ryots  by  the  offer  of 
lovourable  terms*  The  ryot  who  was  settled  on  waste  or  other  ryoty 
land,  cultivated  it,  stooked  and  furnished  it,  built  his  house,  and  dug  his 
tank  at  his  own  expense^  or  by  his  own  labor.  Hence  it  naturally 
followed,  tiiat,  aooording  to  the  ancient  custom  and  present  understand- 
ing  between  the  parties,  the  new  ryot  who  permanently  settled  in  the 
village  as  a  kkud'ha$lU  or  resident  ryot,  acquired  all  the  i*ights* 
privileges,  and  immunities  accorded  by  usage  to  Jvhud-hasht  ryots 
The  ryots  80  settled  were  protected  in  the  first  instance  by  law  in  case 
of  sale,  and,  after  the  passing  of  Begolation  XI  of  1822,  they  were  in 
practice  protected  by  habit  and  the  interest  of  the  purchaser  ,and 
resumed  their  former  stotot.    Of  reiideat  ryots,  only  the  few  who  may 
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^W        Hte  come  in  ntider  speoial  contracts  at  Vftnuiee  with  tlie  costoni,  or 

Thakooranbb  ^^^^  tenurea  pAssed  nnder  the  8ale   Laws  of  J  8 41  ai^d  1845,  held  on 

DotsxB      any  other  than  the  oUBtomary  terms.    lii  e?ery  ease  that  comes  before 

BisHUHca    ^*  ^  ^^  patent  thatj  up  to  the  present  day,  rents  in  Bengal  are  nsnally 

HooKiafsi.  regulated  by  the  oastomary  rates';  sometimes  in  the  shape  of  p^rguntia 

rateSf.  more  generally  ia  that  of   local  rates,  nniversally  known  in  each 

estate  or  part  of  the  coantry.    Frequently,  ^epindars  know  nothing  61 

their  estates,  have  no  due   to  the   actual    positions  of  each  jnmma  or 

lyot's  holding,  but  simply  collect  on  a  paper    roll  showing  the  annual 

payment  due  from  each  ryot  according  to  the  custom. 

Bat  were  the  eustomary  rates  varied  or  enhanced.  Of)  how  were  they 
regulated  P .  It  seems  a  somewhat  eingnlar  omission  that  in  the  Begn* 
lations  ^q  provision  ia  made  for  any  enhancement  of  the  pergunxia 
rates  payable  in  money.  The  customary  or.  pergonna  rates  were  of 
three  kiDds:^ 

L  (}raiii  rates,  being  the  original  share  of  the  produce  not  com- 
muted r&to  money,  and  which  generally  continued  to  prevail  in  ihe 
province  of  Behar. 

In  this  case,  as  the  value  of  the  grain  inorea8ed«'-*if  taken  in  kiqd' 
it  fetched  more  money—if  annually  struok  in  money  at  the  market 
rates,  inore  money  was  received, — there  was  no  need  of  a^y  special 
provision  for  enhancement.    The  rent,  aa^  it    were,  enhanced  itself. 

2  &  8.  Money  rates  more  common  in  Bengal,— t.  «.,  when  the  grain 
rents  were  commuted  into  money  in  either  ot  two  ways,  which  are 
distinguished  ia  Section  56,  B^olation  YilX  of  17d3,  as  follows :— 

2.  **  Where  it  is  the  custom  to  Tai;y  the  potta  according  to  the 
articles  produced  thereou'*  (on  the  land,),  that  ia,  there  were  established 
rates  not  for  each  kind  of  land,  but  for  each,  kind  of  prodace,'r-so  muoh 
per  biga  for  rice,  so  much  for  wheat,  so  much  for  cotton,  so  much  far 
sugar-oane.    lu  this  case  the  aemindar  Would  benefit  by  the  substitution 

of  more  valuable  for  less  valuable  articles  of  ^odoce;  but  the  kind  of 
produce  remaining  the  same  while  it  increased  in  vaLae^  be  would  not 

benefit.  ^ 

And  3.  The  system  which  it  was  tioi^ed  'wbuld  nttimately  prevail 
where  the  rates  were  fiied  not  on  ea6h  kind  of  prbduoe,  but  on  each 
quality  of  land,  and  thus  there  was  fixed  ^  a  specific  sum  for  a  certain 
quantity  oK  land,  leating  it  to  the  option  of  the  lyots  lo  cultivate 
whatever  species  of  produce  may  appear  to  them  likely  to  yield 
the  largeab  profit."  In  this  case,  it-is  evident  that,  without  so^e 
mode  of  enhancement,   the    aemindar  would   benefib   neither   by  the 
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intanodnctioii  of  new  prodncta,  nor  bj  tbe  Viae  in  valne  dt  the  old  pro-        IMS 
ducts.    The  expression   in  Lord  Comwallis's   Ifinnte  that  the   xe3iin>  Xbjlkookaiijw 
dan  are   to  benefit  by   "inducing  '.the  ZTote  to  cnltiTate  the  more      Doosti  . 
Talnable  articles  of  prodaoe,**  does  not  seem  to  oocnr  in  the  B^^lations ;    BisKi^ana 
and  as  leepccts  Und  held  on  these  money  ntes,  no  provision  *£or  such  Moosaaiu. 
benefit  seems  to  be  made.    In  truth,  it  seems  Tory  doubtful  whether,  if 
the  kkudjBOsJU  ryots  paying  these  specific  money  ratos  had  stood  toge- 
ther on  the  letter  of  the  Regulations,  and  steadily  resisted  enhano  em«it 
they  ever  could  have  been  enhanced. 

It  is  remarkable  th^t,  throughout  the  whole  litigation  of  the  long 
period  between  179^  and  1859,  no  principle  of  enhancement,  other  than 
a  reference  to  existing  pergnnna  or  local  rates,  is  anywhere  to  be  founds. 
There  have  been  conflicting  decisions  a^  to  the  prescription  by  which 
a  right  of  occupancy  was  acquired,  and  great  doubt  was  thus   thrown  on 

that  snbject ;  but  ai  regards  any  rule  of  enhancement,  either  st  (Sscre* 
ion,  or  on  any  other  rule,  save  ftud  except  the  standard  of  rates  paid 
by  the  same  class  of  ryots  in  places  adjacent,  there  is  nothing.  We 
have  particularly  drawn  the  attention  of  the  couns^  on  both  sides  to  this 
point,  and  it  is  clear  that  there  is  no  such  case.  When  the  customary 
rates  were  enhanced,  it  must  have  been  done  withoat  the  least  assistance 
from  the  law  or  the  Courts  of  Judicature.  In  fact,  however,  the  rates 
have  generally  been  enhanced.  The  zemindars  had  great  power  over 
their  ryots  ;  the  interference  of  the  law  was  but  partial  ;  the  zemindars 
could  io  much  without  law ;  and  the  reliance  of  the  ryots  was  much 
more  on  custom  than  on  law.  ' 

Moreover,  in  this  matter,  the  zemindars  had  a  'strong  eq  nity  on  tcetr 
side.    Although  no  rule  of  enhancement  was  hid  down  by  ihe  law,  it 

seemed  hard  that,  as  the  relative  value  of  produce  and  money  altered,  a» 
product  became  relatively  more  valuable,  and  money  relatively  less  vaiu« 
able,  the  zemindar  should  continue  to  receive,  as  representing  his  share  of 
the  produce,  a  stim  of  money  actually  representing  a  j^maHer  purchasing 
power,  a^snialier  quantity  of  grain,  tand  a  smaller  propoHion  [of  ttie 
produce;  The  iact  seems  ito  be  that  this  contiageikicy  of  a  change  in 
the  relative  value  was  omitted  to  be  provided  iot. 

But  as^  the  country  progressed,  and  as  the  zemindar's  expenses 
increased,  without  a  oorresponding  increase  of  income^he  had,  aecording 
to  ehstom'  land  ancidnt  rule,  a  strong  equitableclaim  to  afe-adjastment 
wWdh  should  restore  to  him  his  own  fair  share  of  the  produce.  Power 
and  equity  being  then  combined,  it  is  not  wonderful  that,  m  the  atwence 
of  any  regulated  mode  of  adjustment,  it  was   irregularly  ^effected  by 
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1865        yarions  irre^inilar  devioes  reeulting  in  oompromiie  between  ihe  semindar 

Thakoorank  ^^^  *^*  ^^^  °^  *'^®  ryofes.    As  Harington  pats  ifc  :— "  Byery  part  of  the 
DOUSES       **  tr&Dsaction  is  a  snbjecbof  contentton ;  the  demiiiids  on  both  sides  are 
V*  ••  unreasonable,  and  are  finaUy  termioated  by  a  compromise.'* 

MooKaBjiB.'      A  common  process  seems  to  have  been  a  mere  repetition  of  the  old 
process  by  which  Toran  Mall's  assessment  was  enhanced.    In  spite  of 
the  prohibition  against  adding  dbwdbi,   or  cesses,  to  the  ooosolidated  rates 
of  the  time  of  settlement,   illegal  cesses  (almost  always  in  the  regulated 
form  of  peroeDtag^s,  so  many  annas  or  pie   in  the  rapee,  or   so   many 
seers  in  the  maund)  were  from  time  to  time   added  on,  and  gradually 
annexed  to  the  cnstom ;  then  as  they  became  complicated  end  heavy,  and 
led  (to   resistance,   compromise  was   effected,  and  the  extra  cesses  were 
merged  into  a  rate  somewhat  enhanced,  to  which  the   ryots  consented. 
Then,  as  further  increase  of  yalue  took  place,  more  cesses  were  super- 
imposed on  the  rates,   and  presently  another  compromise  took  place. 
Sometimes  in  one  way,  and  sometimes  in  another,  the  rates  by  mutual 
compromise  and  consent  were  from  time  to  time  enhanced,  and  the  per- 
gunna  rates  were  frequently  split  up  into  local  rates  special  to  estates 
and  sub-divisions,  according  to  the  area  of  each  new  compromise.    Still 
the  new  rates  always  had  and  have  some  local   area.    They    were  and 
are  common  to  the  body  of  the  ryots  o!  that  locality.    When  the  major- 
ity or  body  of  the  ryots  had  consented  to  an  equitable  oompromise*   an 
enhanced  local  rate  was  established,  and  refractory   individuals  oonld  be 
and  were  raised  to  that  standard. 

The  nature  of  the  occupancy  tenure  of  the  ryots  ef  the  class  under 
discussion,  as  it  existed  prior  to  the  passing  ot  Act  X  of  1859,  cannot 
be  better  described  than  in  the  words  of  the  right  Honorable  Holt 
Mackenzie,  in  his  evidence  before  the  Select  Committee  of  the  House 
of  Commons  in  1832  :— 

"  They  may  be  generally  described  as  cultivators  possessing  a  fixed 
^  heareditary  right  of  ocoepsncy  in  the  fields  onltivaced  fay  them,  or  at 
"  their  risk  and  charge;  their  tenure  being  independent  of  any  known 
"  contract,  originating  probably  in  the  mere  act  of  settlement  and  tillage ; 

"  and  the  engagements  between  them  and  the  zemindar  or  (in  the  absence 
"of  a  middleman)   the  Government  officer,  serving,  when  any  formal 

"  engagements  are  interchanged,  not  to  create  the  holding,  but  to  define 
**  the  amount  to  be  paid  on  account  of  it.  They  cannot  justly  be  ousted 
-'  BO  long  as  they  pay  the  amount  of  value  demandable  from  them  $  that 
'*  being  determined  according  to  local  usage,  sometimes  by  fixed  money 
"  ratesj  or  rates  varying  with  the  quality  of  the  land,  or  the  nature  of  the 
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••  crop  grown ;  sometimet  by  the  acfcoftl  delivery  of  a  fixed  sbare  of  the        ^^^ 
"  gram  prodace ;  sometunes  by  an  estimate  and  valuation  of  the  same  ;  TBAKootmnwrn 
••  sometimes  by  other  rules  ;  and  what  they  so  pay  is  in  all  casea  distinctly      Bowks 
"  regarded  as  the  Government  reyenue  or  rent,  whether  asi^igned  to  an    Bisvtgvva 
**  individual  or  not ;  in  none  depending  on  the  mere  will  snd  pleasure  of  Mo««ij«i. 
"another.    There  are  varieties  of  right  and  obligation  which  one  cooM 
**  fully  explain  only  by  a  reference  to  individual  oases  ;  but  this  is  my 
"  general  conoeption  of  the  rights  of  the  clasB  whom  I  should  consider 
**  the  proprietors  of  the  fields  they  occupy.     In  Bengal  Proper  they  ai^ 
**  usually  called  '  khud-hoihi  ryotb'  («.  6.,  ryots  cultivating  their  owu,)'  and 
"  by  this  class  of  persons  I  believe  the  greatest  part    of  the  lands  m 
"  that  province  is  occupied." 

At  the  time  of  the  passinft  of  Aot  X  of  1^59  then  the  state  of 
things  was  this.  The  tenures  and  rents  of  the  ryots  were  stQl  for  the 
most  part  regulated  by  the  old  customs  of  former  times.  But  two 
things  specially  required  legal  definition  :— 

J^Vrii.— There  was  doubt  as  to  the  mode  or  prescription  by '  wbich  a 
hkud'hathi  or  occnpancy  tenure  was  acquired,  and  which  tenures  were  of 
this  character.    It  was  not  certain  whether  mere  settlement  in  the  village 
on  the  ordinary  terms,  without  limitation  of  tenure,  gave  such  a  right, 
or  what  length  of  prescription  established  that  right.    The  various  Sale 
Laws  bad  also  introduced  a  large    element  of  confusion,  differenl  estates 
being  variously  affected  according   to  the  date  of  sale.    And,  wbait  is 
perhaps  most  important  of  all,  owing  to  the  absenoe  of  public  records 
in  Bengal,  the  perishable  nature  of  private  evidence,  and  the  discredit 
attaching  to  private  documents  and  oral  evidence  iu  this  cotmtry,  It  was 
very  difficult  to  prove  whether  a  ryot's  holding  was  really  ancient^  or 
what  was  the  date  of  its  creation;  the  oldest  holdings  were  imperilled 
by  the  absence  of  reliable  proof. 

Seeon^^There  was  an  entire  want  of  any  regulated  and  defined  legal 
mode  of  enhancing  the  customary  money  rates. 

Setting  aside  re-enaotmehts  and  details,  the  most  important  provisions 
of  Act  JC  referred  to  these  two  points. 

Section  1  expressly  repoUed  the  existing  Sale  Laws  so>  far  as  they 
gave  rights  of  ejection  and  enhancement  beyond  the  cnstoniary  rates.' 

Section  0  declared  that  twelve  years'  holding  was  to  be  takea  as  the 
test  of  a  prescriptive  right  of  oocopancy,  unless  the  presumption  Wto 
oontrsdicted  by  an  express  written  contract  (ieotion  7).    That  was  a  p^       * 

tection  in  favor  of  the  ryot,  setUiog  all  doubt  as  to  the  rights  of  those 
who  bad  held  so  loog. 


lUf  {Sectj9ps  5,  13,  an4  17  dQp\(u«d  the  righ^oftbeBefmindtr  to  enhanoa 

the  rents  of  all  tenorea  which   bad   either   submitted  to  enhancement 
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PoMBs       since  the  Permanent  Settlement,  or  had  been  created  without  specifio 

1^  stipalation  since   that  period,  provided  that  it  was  proved   that  the 

'^wm^Mf/ff,   former  r^nt  was  not  fair  and  equitable,  and  that|the  grounds  of  enhance- 

jpent  should  be  confined   to  certain   particular  grounds  specified  in 

Section  .17. 

•  •  • 

At  fir^li  it  appears  to  have  been  intended  to  confine  these  grounds  to 
two,  in  accordsxM^e  with  the  letter  of  the  old  Be^Iations,  viz,  .—- 

1.  That  the  rent  p^id  by  any  rjot  was  below  the  proTailxng  rate 
paid  hj  the  same  class  of  ryots  in  the  places  adjacent ;  and 

2.  That  the  ryot  held  more  land  than  ho  paid  for. 

But  before  the  l^ill  fiuttHy  j)a8Bed,  a  third  very  equitable  ground  of 
eohancement  was  added,  j^ivingtbe  zemindar  the  right  to  claim  an 
iocreased  rent  in  consequence  of  the  increased  ralne  of  the  produce,—- 
an  increase  which  both  the  old  custom  of  division  of  produce  woold 
hfkve  given  him.  and  the  subsequent  practice  had  in  fact  without  express 
provision  of  law  more  or  leas  given  him.  Enhancement  might'  hence- 
forth be  awarded  on  the  specific  ground  "  that  the  value  of  the  produce 
or  prodactivo  powers  of  the  land  have  bean  increased  otherwise  than  by 
the  agency  and  j^t  the  expense  of  the  ryot.**  This  was  a  new  provisioD 
in  favor  of  the  zemindar. 

IttppeaioB,  then,  that  the  , principal  prQvisipqs  of  Act  X  were  infant 
thoseiby  nrhKh.on.two.pointSjthe  hitherto  rough  and  somewhat  uncertain 
nnBTrii^iQQ  practice  ,was,redpced  to  definite  l^^»~ip one  Cf^se,  in  favor  of 

t\^  rjQtf  .by  defining  the  pr^scriptiTO  r\ght  ,of  pccupancy^in  the  other 
in  iftvor  of  the  .Eemin(]|^r»  by  acknowledging  tbo  right  to  enhancement 
rim  thegroun.d  pf  increase, of  the  valnp  pf  p,rpduce.  It  is  with  this. latter 
provision  that  we  have  now  to  deal.  Unfortunately,  the  li^w,  .while 
stating  the  (jrroufid  of  enlianoevii^t,  does  not  ex^ly ^specify  how  it  jia  to 
be  applied.    Hence  the  present. dijQOLQulty. 

Taking i the. wpnds  of  Sectian  17  alone,  fiohanoemoat  iasy»  i>  m  nvg^t 
be  applied  in  three  ways  :— 

Fmt»^Mr»  Doyoe  neemsioai^oe  that,  .when  ^moreaae  s>f  vjslns.has 
OGonfrediitheold  reotiflasitiyisre  txpnoged.  And  a  new  rent  is  tob^ 
fixed  witbtoutjauy  reCsreooe <eilh^.  tO;,the.amoaiit  of  .the .old. rent,  or  te 
BheiAikifkiNput  of  <  increase  in^val^cor  .to  tbe  custom,  .l^ut  sinfiply  .at  the 
•  .,  cqx9ipe,ti^ien,.or  market  r%te  which  the  .land  .would  fetofa  in  .the .market— 
at  the  rate  which  any  person  bidding  on  purely  cpnwnf^l  pffpoip^es 
would  give  for  it.    But  the  Judges  of  this  Court  .seegi^iipiv  te.j?e  an 
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Agreed  that  the  nature  of  an   occupancy  tenure  and    tlie   prdvisioti^  of         It^ff 
Act  X  of  1859  altogether  negative  this  extreme  doctrine   of   c6ttipetitio'n  Yhaicooeanrtb 
rates ;  that  in  fact  the  increase  of  rent  mnst  in  some  shape  or  6ther    136      i)osfiEft 
meaaaied  and  limited  by  the  increased  value.of  the  produce  wiiea  HhM  Is 

che  ground  on  which  increase  is  sought. 

It  remains,  then,  only  to  decide  on  the  remaining  modes  of  applying 
this  groiihd  of  increase,  vit.  :-^' 

Ss<»ti4f.---l%e  ^  hole  increase  in 't1ieya}ii'«,<afber  dedactt<iig  tbe  actual 
increase  in  cost  df  prbductioh,   may,  it  is  said,  be  giyea  to  Une  semipdar. 

Or,  !niird.— t^fe  r^nt  may  be  increaaedin  the  same  prQportion  ae  the 
Vatae  has  increased,  iro  that  tlib  relative  situiition  of  the  parties  iii%y  remain 
«ls  before,  and  if  there  irere  profit  shared  between  them  under  the  old 
fearangementjiiny  new  prollt  may  also  be  shared  between  theo). . 

Todeddethis'^iaestioa,  it  has  been  thought  necessary  to   go   bpyond 

the  Actitsel!.    The  view  which  seems    to  have  b^en  taken  by  the  learned 

Ohie!  Justice  in  Hills'  case  (IK  end  wbioh  is  now  supported  by  Mr.  Doynei 

is  that  seetion  6  must  be  considered  not  to  be  in  any  respect  a  definition 

of  pre-existing  rights  of  parties  having  different  interests  in  the  soil,  bat 

a  new  prorisioh^asort  of  benevolent  interference   between   the   absolute 

owners  of  the  iloil  and  the  tenants  who  had  heretofore  held  under  them 
at  their  mere  will-^an  iuterference   with    vested  rights  of    property    on 

oae  side  infiavor.ef  those  who  had  no  rights  whatever  on  the  other 
side,  in  violation  of  the  ordinary  rules  of  properlgr  andj>olitical  economy ; 
that  therafore    sueh  a  provision   roust   be    constroed  very   strietly  in 

&vor  of  the  iAd  proprietor  and  against  those  on  whom  these  new 
rights  were  thus  arbitrarily  conferred ;  and  that,  under  such  a  construc- 
tion, the  ryots  dan  only  hate  the  rights  of  ocoupaecy  expressly  given 
to  them,'  whil&  the.  aeibiudar  must  take  \  in  the  shape  o!  rent  all  the 
benefioial  Mterest 'created  by  change  of  circamstances.  At  any  rate 
it  seems  to  hate  been  eonsiderad  by  the  learned  Chief  Justice,  tbat,  if 
any  ryot  claims  an;  higher  right  than  that  Hkbove  expressed,  he  -  muet 
prove  it  altogether  independent  of  the  provisions  of  Ao(Zi  thi^t  upon 
him  lies  the  Whole  cnu*  of  proving  sbme  aneieot  tenure  and  custom  prier 
to  the  Permanent  8ettlex)aent  under  wbioh  he  4:aa  claim  some  othei*  iiate- 

I  cannot  take  this  view  of  the  nature  and  intent  ofBection  6.  Its 
form  is  altogether  declaratory.  It  may  be,  and  probably  is,  the  case, 
thatjin  substituting  for  the  previous  uncertainty  a  new  and  oomprahensive 


(1)  1  Marshy  151;  W.B^8peoial  Vol.,  48,  131 ;  on  review,  148, 
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186S        definitioiii  tome  penons  were  inolnded  in   the  terms  of   Ibe  deftoition 


Thakoobanik  "^hose  daims  were  not  before  well   established ;  bat  it  seems  to  be  quite 
DossKE       ^eyond  doubt  that  it  was   the  intention   of    the   Legislatnre  to  declare 

BiSBBtROB  *^^°ff  righw,  not  to  create  wholesale  an  entirlj  new  class  of  rights^ 
ilooKsuBS.  No  general  right  of  occnpaucj  is  given  to  all  teuants  who  hare  held  for 
twelve  years.  By  the  terms  of  Section  6,  express  exception  is  made  in 
r^;ard  to  "land  belonging  to  the  proprietor  of  the  estate  or  tenure/' 
that  is,  lund  absolutely  owned  by  bim  as  distinguished  from  the  ryoty 
land.  When  each  land  oalted  "  kkatMur,  nii-joUt  or  sefr"  is  let  either 
foraterm,oryelbrby  ysa^iM  also  when  the  land  of  oooupaucj  ryots  is 
sub-let  by  them,  no  length  of  holding  gives  a  right  of  ooonpancy* 
Farther,  as  respects  ryoty  land,  by  the  express  provisions  of  Section  7 
every  written  c  ntr»ct  inoonstsient  with  the  right  of  occupan<^  overrides 
allolaim  to  such  right,  it  being  reasonably  ataussed  that  in  the  absence 
of  express  written  contrsot,  the  ordinary  oostom  prevailed  and  the  ordi- 
nary prevoiptioo  ran.  The  declaration  establishing  a  test  by  which  the 
'  right  of  oooapancy  is  to  be  tried  only  affected  those  cases  in  which  there 
was  nothing,  either  in  the  charaeter  of  the  land  or  in,  the  written 
contimct,  to  contradict   that  declaration. 

If  there  could  be  any  doubt  as  to  the  intention  of  the  framers  of  the 
Act  as  evidenced  by  the  dec^amtory  form  of  the  words,  it  ia  set  at  rest  by 
the  actual  recorded  expression  of  those  intentions.  Among  the  papers 
printed  and  put  into  onr  hands  on  the  trial  of  this  cose,  is  an  extract 
'  from  the  Report  of  the^  Select  Gommitee  of  the  Legislative  Councli » 
'^hich  settled  the  details  of  Act  X  of  1859  ;  and  this  shows  exactly 
howtbis]2-year8  olanse  got  in  to  its  present  position.  This  passage 
l«  as  fbllolrs  t— 

**  Section  6  —The  laws  in  force  speak  of  khutUhatht  ryots  ss  pos- 
sessing rights  of  occupancy,  and  in  some  places  the  word  'kh/ud-hathf 
seems  to  he  ronsidered  as  synonymous  with  resident'  (1). '  Resident'  wns 
therefore  the  word  nsed  in  the  orisinal  Bill.  But  it  has  been  pointed 
out  by  the  Western  Bo^rd  that  residency  is  not  always  a  condition  of 
occupancy ;  and  it  appears  that*  after  much  enquiry,  it  was  prescribed 
bv  on  order  of  the  €k>vemment  of  the  North- Western  Provinces  in  1656 
88  most  consistent  with  the  general  practice  and  recognized  rights,  that 
.  8(  holding  of  the  same  land  for  twelve  years  should  be  considered  to  give 
a  ri^hb  of  occupancy.  We  have  followed  this  precedent,  and  altered  the 
section  accordingly." 

(1)  Beguktion  LI  of  1796,  Section  10 ;  Begulation  VIII  of  1819  Section!  1,  Clause 

3,  and  Section  18,  Clause  6. 


VUMi  VW^m  fiULINOSi  Ml 

•    It  woaM  pvobably   aofe  be  pvoper    to  iib9  the  eTidenoe  wiUi  the  noir        1865 

of  altering  t)ie  ordaa^ry  moaoiog  of  the  words  of  the  Act ;    but  it  may  Z^' — 

lair^jr  be  u^ed  toeupport  their  pjbin  declaratory  form  and  meaning  aRainst  Doesia 
« leited  and  leea  obvieoa  censtrootioiu  It  19,  then,  absolutely  oerUia  11,^,^0^ 
that  (whether  or  not  they  were  strictly  and  exactly  right  in  the  definition 
adopted)  it  was  the  intention  of  the  Lcgislatnie  to  declare  and  define 
.existing  rights,— not  to  oreate  a  new  class  of  rights ;  and  in  that  sesoe 
.the  plain  words  of  the  Legislatare  ronst  be  taken^  The  12-year  rule^ 
.thus  declared  and  established,  covered  the  great  mass  of  xesident 
ryots  who  had  held  so  long  or  much  longer^  and  relieved  from  the  bar- 
ren of  proof  ancient  i;yots  whose  proofs  could  not  be  carried  back  be- 
yond a  limited  period.  It  amounted,  in  fact,  to  this?  All  holders  of 
ryoty  lands,  who  can  prove  a  12-year  holding,  shall  be  presumed  to  be 
lyots  of  the  occupancy  diasd,  anless  the  contrary  ts  proved  by  express 
written  contract  (under  section  7).  If,  in  Bengal,  some  comparatively 
few  py-hculU  ryots  were  wrongfy  included  in  ifte  definitfoD,  that  is  an 
accident,  and  not  the  rule.  This  creature  of  Act  X,  whom  it  is  sought 
to  make  the  normal  occupancy-ryot,  seems  to  be,  in  practice,  a  rare  erea- 
tare.  He  is  more  common  in  theory  than  in  actual  cases;  Probably 
most  of  those  to  whom  the  old  custom  did  not  give  sueh  rights  do  not 
now  assert  thenu  At  any  rate,  in  all  the  oases  which  have  given  Hse  to 
this  reference,  the  ryot  claims  much  old^r  rights,  and  the  real  'contention 

is  almost  alwavs  with  men  of  a  much  higher  class.  In  Hills'  case  (1)  the 
Xj9tf  we  gather,  claimed  to  hav'e  held  from  ancieat  times,  and  it  was 
Jidmxtted  that  lie  bad  held  for  at  least  thirty  years.  In  the  present  casest 
no  abbempt  is  made  tocantra^iot  or  deny  the  ryot's  assertion  of  ancient 
holding.  There  is  geneirally  little  or  no  oontest  about  the  occupancy 
character  of  the  holding.  It  would  then,  it  seems  to  me,  be  most  uniust 
to  assume  (till  the  contraiy  is  proved)  that  the  occupancy-ryot  whose 
.right  is  tested  by  the  definition  declared  by  the  law,  is  a  mere  creature 
of  Act  X,  who  had  no  rights  whatever  before  that  Act  passed,  and  so  to 
throw  on  him  that  harden  oi  proof  of  which  it  was  the  very  object  and 
essence  of  the  laW  to  relieve  hitn,— a  borden  wliich,  if,  acoordiHg  to  a 
hard  construction,  it  is  neeedkaiy  to  prove  hie  holding  from  before  the 
Permanent  Settlement,  it  will  now  it -this  distance  of  time  be  almost 
imposhi ble  for  him  to  bear.  Sach  a  ccnstmotion  would,  in  .fact,  reduce 
the  great  mass  of  the  ancient  rjots  to  the  8tiiiu$  of  the  most  recent 
Lelders. 

(1)  I  Marsh.,  151 5  W.  E.,  Special  Vol.,  i8,  131 ;  on  review,  148. 

87 


s6i  vuLL  SKkett  hvlimsb: 

^*fe  It  seems  to  me  that  the  pnstlmptioliaoS  emu  m^  nXwr  qidte  tie  '  otber 

TflACdosAiraB  ^^7  >  ^^^  ^^^  ^°T  arganent  foonded  cm  the  recency  and   ohaimoter  of  a 

PoflBBs      holding  whkh  comes  within  the  definition  preecribed  by  lair,  must  ha 

SisasflEvm    >»l>Ported  by  proof  that  the  tentwe  resAly  is  one  of  the  neoeooy  and  Af 

•  MooKauriAk  roctef  on  irhich  the  argateent  !s  based. 

The  right  of  ooonpancy  is  [declared  by  the  law— that*  Is  '  n6t  nom  hi 
qnestion— bnt  for  other  qnesHons  connected  with  the  inddents  of  sncli 
tenure,  itumst,  I  think,  be  presumed  that  every  man  who  comes  n^ithin 
the  definition  is  an  occnpancy  or  hhud4sa8hi  right  according  to  the  cus- 
tom of  the  country,  and  that  his  tenure  has  the  ordinary  incidents  of 
such  a  holding  according  to  the  ordinary  custom  :^>^  Ihisr  sbouM*  hb 
presumed  till,  at  least,  the  contraiy  is  proted. 

If ow,  it  is  quite  oer^in  that  the.  ordinary  and  most  important  inoi- 
ffent  of  i^n  ooQupsgao^  teom«  is  arigl^t  W  hold  at  a  austpuiMqf  rent  acoor^ 
log  \o  ih€|  nsi^  of  the  ptlaoes  adjacent.  It  might  be  a  ques  tipn  wh^ 
tker  theefE^olf  of  i^  new  deSnition,  which  mi^ht  include  in  the  class  of 
UDogapeiW^-iTots  fqme  persons  iiot  before  belonging  to  that  class,  would 
|ie  to  promote  Ujieip  to  9jl  the  priyil^ges  and  incidents  of  the  ordinary 
.oocupimoy  tenure*  Itbmk  thiitat  any  rate  every  occupant  ryot  must  be 
|w^ma /ocw  pnainpfld  to  r^o^^l  undJAr  the  ordinary  customary  law  and 
^abject  to  thp  qrdifiavy  incidents ;  that  if  it  be  proved  that  the  tenure 
was  hither  to  ^utgect  to  other  incidents,  then  in  such  a  case  the  new  law 
may  be  construed  strictly,  and  only  those  new  rights  wUl  be  acquired 
which  the  law  ezpre^y  gives  or  the  custom  presumes  on  points  naooiw 
tcadicted  by  evidence ;  when  other  incidents,  not  absolutely  inconnstent 
with  the  right  of  occupancy  given  by  the  law,  are  proved,  then  thos6 
incidents  will  continue  attached  to  the  occupancy  tenure. 

*  ft 

We  deal  then*  firstji  with  the  ordinary   occupancy-ryot,  whose  rent   is 

not  shown  to  be  otherwise  than  an   ordinary  customary   rent.  How    is 

that  rent  to  be  enhanced  on  account  of  increase  in  the  ralue  of  the  pro- 
duce P 

< 

It  seems  to  me  to  be  certain  th^t  the  customaiy  rent  represents  the 
proportion  of  the  produce  wllioh  was  the  aonient  nght  of  the  ruli^j^ 
power ;  and  that  if  that  rent  be^  as  it  were,  xesolved  in  to  its  originiJ 
•elements,  it  will,  when  expressed  in  naoney,  increase  with  the  increase  in 
the  value  of  the.  produce  ^exactly  jn  proportion  to  that  increase.  The 
old  proportion  of  the  produce^  the  right  first  of  the  Government,  and 
afterwards  of  the  semindar,  was  in  Bengal  commuted  into  perguuna 
rates  expressed  in  money.  Those  perguuna  rates  were  in  course  of 
time  transmitted  in  a  somewhat  altered  form,  and  became  the  modern 


"  rttes  paid  in  iii»  piMM  sdjaejant."   Bnfc  atill  thei»  modtm  'ensixnotty       18W 
rates  of  the  preaenl}  day   are  the  direot   deBceadanta  of  the  old  T^^i^*rB.AKooRAvnm 
*  expreaaed  inthe.fonnpfa  proporfcion  of  the  psodttce.    So  long  as  the      Doesu 
gmin  rates  werii  from  time  to  time  coATierted  into  money,  they  rose  ia  BmHESHirB 
pro^rtioii  to  the  inoreaae  ol^vafaie  s  and  Bi&de  they  hav«  been  perma-  •  Mookbmkb. 
neatlf  comaxated  oikIk)  mencir  ntoSi^no  oUier  rato  of  enhoDeBitieftt  ia  any-  * 
^hevetohefpOEad.    The  oo^  ofehex^  eXstematio  mods  ol  eshiaiouigtha} 

caatpmary  latpa  known  to  history  also  foUoUrs  thd :  method  of  pxoportioi^ 
VIS.,  that  hy  "  abwdbs,^*  or  oeises,  added  to  the  "  OB^aH'  pr  original  rat^s^, 

in  the   shape  of  a  poroentage  or  proportion,  as  clearly  shown  by   Siv, 

John  Shore  in  the  extract  and  example  quoted  from  him  by  Hariiigton» 

Vol.  m,  p.  436 :— 

'^At  pveaenjb  there  aremai^abwabs  or  oesaes  collecfcod  distinot  from 
the  nirikt  afidnot  included  in  il>  althoogl^  they,  are  lefv^ad  in  certain 
prpportions  to  it.  The  followix^  abstract  of  a  ryot's  aoconiDit  wiHl  shoWi 
the  mode  in  which  this  is  done  tr-^ 

Beat  of  bigae  7-12-7  of  land ..«.       •••        m*        ••«.     t.»    Ba.  14    0    8    0 

Abwabs  ob  CaaaBs. 
^hoQ t  at  3-l6tha  per  rupee '     ... 
Ptabaittdl,  \'2Mk  of  file  Jasima 
Katearanay  I42bh 
3iMi0W.  Mtth 
Foaidarea^  1-I6th 

Company'a  Kazxerana,  1  oumth  and-a-qnar- 
tor  a  rehw  «.•        ..«        .«•        ••• 
Batia,  4>ne  anna  per  ropee 

18    8    0 


•«■>  •*••  ••*'  .•«! 


»#♦ 

••«.     t*» .  JSa*  14 

Ba. 

A.    Ga.    Ca. 

2 

10      0      0 

0 

d     7     2 

1 

2   16     d' 

1 

s:  15    0 

D 

14    11^      9    . 

1 

7     0     0 

0 

14      0      0 

0 

Khelat  at  li  aniA  per  mpee  of  the  above  aam 


••• 


Total 

#           ■ 

...  22  12  10    0 
...   2    2    12 

Total 

::.  24  14  12  0^' 

Hiatory  and  equity  seem  to  me  both  directly  to  poiOik  to  the  rule  of 
proportion^  that  is^  that  as  the  value  of  produce  iacreases^  the  rent  ahonld 
ilicreaaein  the  same  proportion. 

Asreapeota  the  other  mode  by  which  the  whole  inoreaaed  ralaeis 
added  to  the  rent  and  given  to  the  landlord  (atill  dealing  with  the  CMrdi- 
liary  occupanoy.ryot  holding  on  a  customary  rent),  ib  seems  to  me^ 

^ra^.— That  it  is  inequitable  to  give  to  one  of  two  parties  intm^stecl 
ia  the  soil  toe  whole  of  any  profit  arising  from  it ;  and 

£iacon<2.<;— That  it  is,  at  variance  with  the  old  arn^goment  between 
the  parties,  and  the  old  practice,  and  inconsistent  with  tiie  nature  of 
the  customary  rents. 


fH  FULE  BEHGfl  Ba|iiIlMB.: 

I30i  v9%»r<7.<-^Thfs  mode  seems  to  ma  to  nec^suiaite  the  eooiukmitfeii  of  Me- 

Tbabookahib  nenttof  calcttlatkm   not  ooatemplnted  by  ibe  law,  and  to  baoome  in 

Doens       praotioe  impoaaibla  of  application.     In  order  to  aacertain  tbe  oompara- 

BtBHUHva    ^i^^  ^  proportional  incrtaae  of  value,  it  ia  not  nteeeaary  toaaoertnin  the 

HooKBMW.   actual  ^rof  a  prodaee  of  tiie  land  at  either  one  penod  or  the  other,  but 

ozdy  the  leMive  Taloe  of  the  at^pie  prodoota  «il  the  two  perioda.    Mere 

prioB  earreala,  ehowing,  B,g^}im  market  price  of  rioe  at  the  -differenl  periede, ' 

ai»  sufficient  to  show  that  the  Talne  of  the  produce  of  riee^fields  has 

doubled  tiocrease  of  productive  power  not  being  alleged).  But  to  aBcert«in 

the  abeolnte  increase  of  the  valae  of  the  f^ross  prod  ace,  we  m  net  begin 

by  ascertaining  not  only  the  price  current,  but  also  the  actual  qunntity 

produced.  Nor  is  that  enough.     It  is  manifest  that,  with  the  general 

increase  of  prices,  the  cost  of  prodttctaoe  will  also  orditorily  more  or  less 
iticrease  (m  fact»  the  food  of  men  and  cattle,  and  many  other  things  are 
directly  affected  by  the  seme  increase),  and  to  give  to  the  zemindar  the 
whole  increase  m  the  gross  value  of  the  produce  would  be  ii  great 
ihjastibe.  Henoe  every  such  oalculatiou  supposes  that  the  cost  6t  produc 
tion  at  either  period  must  also  be  calculated.  This  is  introducinff  &  i^ew 
element  not  mentioned  ii|  the  law,  and  it  involves  a  m^  piorediffipult 
calculation,  snol^  as  was  attempted  in  Hills'  case  (!>.  Ibeliora  it  to  be 
beyond  dispute  that,  in  praitice,  it  is  whollj  and  abscintely  in^Nieaiblo 
for  the  Courts  to  arrive  at  a  safe-  and  correct  result,  showing^  the  true 
lent  and  actual  net  increase  of  value  by  this  process.  It  may,  in  some 
places,  be  possible  to  ascertain  market  rates  of  tent ;  but  to'  ascertain  the 
t^e  rent  by  the  process  indicated  in  bills'  caae  is,  I  believe,  wholly 
unpeesifole. 

I  would,  therefore,  reject  this  mode  as  being-* 

I.— Not  fair  and  equitable. 
2.— Contrary  to  custom  and  law. 
3.— Practically  impossible. 

To  return  to  the  method  of  proportion.  A  subsidiary  question  has 
been  a  good  deal  argued,  eis.,  whether,  before  applying.it,  the  cost  of 
production  should  also  be  taken  into  consideration.  It  is  said  that  the 
cost  of  production  may  not  always  exactly  follow  the  value  of  produce  ; 
that  it  may  sometimes  increase  in  a  greater  or  less  proportion  relatively 
to  the  increase  in  the  price  of  produce,  or  may  remain  stationary,  or 
decrease  when  prices  increase,  or  vice  versa,  Tbe  latter  supposition  is 
not  probable  in  this  country.  As  has  been  said,  ma^y.  of  the  item^ 
which  enter  into  the  cost  of  production  are  identical  with  those  whicl^ 
(1)  1  Marsh.,  1(1 ;  W.  B„  Special  Vol.,  48, 181  ;'on  revieV,'  148. 


make  up  tlift  ralw  of  pfifodtict8,^Tery  closoiy  ftWdw  liimU'r  ftld  iotae       ^^ 

of  the  obJectionB  to  dealing  with  this  element  hftve  alifeftdy  been  nolked^xH^vooEAirsf 
It  may,  bowerer,  be  admitted  that,  more  or  tese,  the  ineveane  faa.  ooet  ^      ISHimkib 
jyrodttotitti  may  flomewfaat  t»T7   ft«m  Ibe  rntianf  intoeaie.ai^aitMrirf:  ])#9ifs$i||i» 
IjHteB  produce ;  tti^d  H  millet  %e  the   Mi40t«et  tbeeMtic^l  ^MfaMy.t»cdU«  MooMiH^f^ 
<mlate  first  the  net  valbe  ofprodiroe  after  dddnceitig^the  eiMt  of  ^pttKhi6' 
tk)n,  and  then  to  tpply  the  rale  of  proportion  to  this  net  rakie:  ' 


I  < 


I  think,  hoiW0?er,  that  tii»  law  cratempiaiee^  as  gtonnd  lorlaereaie-cl 
rent,  the  gr^n  'valne  el  the  produce,  and'  not  Ihenet  vahie.'  9tie  eraC 
of  pnodaction  k  not  mentioned,  Atid  no  inoraaee  of  lent  ooaM  be'  lengh't^ 
on'the  ground  that  tha  eeet  of  prodaolion  haa  decreased.  .That  iPMilii 
be  one  of  the  accidents,  th^advanhagie  of  w4i1eh  ie  l#ft  to^  the  ryot«  •    '       [ 

Thto  it  is  ebtaiii  that,  itt  the  ^igiliit' dMsibii 'uT  tha 'prMite  ion 
which  the  customary  rent  is  founded;'  no  variafncn  is  aD^ed  dft  idftdttMf 
^f  variable  cost  of  production.  It  Is  preteum«d  Ifhat,  hi  k^tdkffk'^Mt 
general  way,  the  value  of  produce  and  cost  6f  produoflon,  yoooer^  <^r*^kteW 
f olfow  one  another.  In  fact,  erii^inally,  there  was  hardly  tmy ;  aafib  ?dis< 
ttuction.  No  Money  calci^tUNi  etiteiM  ittta  tha  diMHbfi.' .T|ib infliajs 
power  took  its  abare  of  the   prodttbe;  th4  ryt^"aihd1iftr'fiitil%  a^d 

hid    cattle   consumed    their   share,   and   paid    oat   of  ^  ft  in  gi^hi  i^d 
dues  of  the  village  eatpenter  and  hlacksmtVh  ^M^eav^nr.  •  lb  is  Hkm^ 

fore  ohly  consistent  ih  followinilr  out  the  olA  anittoi^  to-ffMaw  itodt 
ih  thb' old  way,  not  in  a  nbw  way.  Howevei*,  the(ivetioa1l]r<M)ultabltv.a 
calculation  of  the  costs  of  pfoduotion  we<ild»  in  liriotiiiav'  otitly  'intaoBhsca 
an  element  of  cotafusionMt  dontemplatei  hyUia  law«  At* dasrieaaa  hi 
the  cost  ^f  prodtiotioo,  this  tahie  oC  peoduoe  rem9minf^:  aftiffliatjr,wauid 
clearly,  und^  the  law  its  it  stands,  b^  the  pmfit^  tharyoli  io  if  th& 
rate  of  itferease  of  some  items  of  the  cost  of  pt^uction '  aomewhut  'ittRiac 
behind,  and  is  slower  in  attaining  its  maitfinuiili  thun  the  iiibrease  itie 
market  value  of  produce,  that  also  is  dn  accident  wlifeh  l^e  Isw  and 
custom  give  in  favor  of  the  ryot.  In  the  mbreiiUprObaYi^&case'fo  Which' 
the  cost  of  prodnction  might  increate  in  a  gt^tei'  ratio  thaht  the  vahm 
of  produce,  that  might  be  an  aoeidleAt'  a^^faintt  the  tftit.  "Bot^  my  OwA 
opiaion  is  that  ordioarily  this  can  happen  only  in  ooontries  where  com 
is  largely  imported,  and  that  is  certainly  not  jikely  to  be  the  case  'in 
Bengal  and  the  valley  of  the  Ganges.  In  this  country, a  great  labor 
market  has  always  greatly  raised  the  price  of  grain ;  witness'  liinch' 
recent  experience  in  many  par^s  of  India^  And  it  may  be  observed^  as' 
a  means  of  getting  over  any  theoretical  difficulty  arising  ou  that  score; 
that  there  is  a  singular  difEerenco  between  sections  17  and  18  of  Act  "X^ 


mm       wUflk  tm  huHw  to  bmv»  luxiidaojt.  ms^  tbMi»  while  4M^i|.17  MrifBily 
THAKooBARni  Pi^Ti^  ^toA  ^^^>^  ^^^  ^  '^  jgibanrement,  exoepb,  pa  one  of  three 
DowM      ilpeoifio  gronade,  seotioQ  )8»  immedia^ly  followingv  me«el|r  deolftres 
Bnsttwn   dirtain  gmuide  ef  «blitoBrait.  bet  ofiite  the.  mmia^  vh|(4)„weidd  liimi 
KooxttMi  an  aJMrnma/b  to  thoeepertie^er  gitxiiide.   Ifejuer  to^he^iU^hy  mi. 
«slrei9e  «Mi4en^  en  ezceesiT&  iooreftse-  of  oost  of  ^iQ4aQt|K>n»  wiiboiifij 
corresponding  increase  in  prices*  rendered  thq  lyet'e  repiif  fp,ed|pet«ed  Igr 
cnstom  and  proportion,  permanently  higher  than  the  market  valae,  be 
Ittighe  elnmA  redoead  potta  oq  general  g^)Mde.oC  fatmsi  lind  e^ily* 
That,  howeTvi*,  ii  bey  odd  the  {freient  qneelfiQn  }  aed  it  m^j  to«  flenerafiy 
obsenred  ihUf  in  deeliag  wilh  certottaiy  rights,  we  eau  Ai^Iy.  strictly, 
apply  tbeae  raliMof  Po^ieal  ISeoaony  ifbich  ae8aaie;«Bln]letitieQ  ptiim- 
pies  to  the  esdosiop  <d  tmt/ook  and  tmml  ifcmr < 


r  .» 


I  Mak«  iheai  Aat  m  eb*  c«ee  ef  all  HcwWW^rfoUh'  hol^gon.  rmts 
irhieh  meip  be  prp^n^^^  <p  be  cnstomary*.  or  iqi  r^ard  to  whieb  xio  otbec 
edtihlisJhed  jmle  of  w^lyuwrnen^  can  be  slfuoiro,  enb«nippmeat  aoo^ht  on. 

tbagxonad  of  inoceasii  in  ^eiyalue  oi  prgfl^ee  should  be  depreed  exactly, 

» 

ia  pneportioa  ee  ti»  enn-ent  priofp  of  the  s^p^e  actbles  of  prodnpe 
yetldad  by  the  laadihaiie  y»ir»fi<i|ttent\y  inoreeMd.  .  Vm  bM»t  adjoetmeni 
byiniftoaloenae>otnifwt..(iiir  the  absence  of.  any  speoial  etii^pilation)  be 
Qcvisidered  to  ha^,  beex^  a^  that   time  the  fair  and  equitable  rent  by 

iMidk  both  pMBtiea.aier  bound*    Either  parly  m»f  go  so  far  heck  if  he 
ebnoies^bttybme  jfuothec*    Tfaepar^y  CQining  inte  Oonrt   mna|i  abo^  the 
mcieaie  of.  pfjoe  a4  ibe  prr»sei4  period  as  «Qinpar|^  4o  that  period,  pr.ta 
a  asBiai  ikf  faheei%nenl  yeeiiis.   21  enbeeqnent  ^yfara  be^tabent  or  the  date 
el  ftlM  laa4  adioetmenA  doaa  ac^  ai»peari  the  ef^ptosiAe  .parly  foi^  caiTfy 
bfie  ewidenoe  «e  ferba«k  aeket>lee('«e,e9iha6alaeia4iiie^itntbenot 
ei^reteppe^    The  iiiereafMi  will  be  calcHlated  o^  tbe  fnfffst^gf^  of  afXew, 
jeam  afe  the  tperied  farthest  beck  (and  conseqpentiiy  n^^krest.jbp  the  last, 
adjnatniaat)  8<\  shown  as  .opmpared  to  the  average  of  recent  yeare.'  The 
i^oer  makipg  the  calculation  must  of.conr^e  besavtiBfiQd  that,  there  is 
^real  ioerease  in  the  Talne  o(  the  produce  Ukely  to  be  durable,  and  that 
the  rise  in  prices  la  not  the  ten^rary  result  of  bad  harvests,    an  occa^ 
aioBa)  eKtanordiaary  demaAcU  or  any  each  irr^gul^r  cswie* 

Of  conrse^  the  whole  of  the  above  has  reference  to  increase  sought 
under  olaose  2,  section  17  only.  The  old  rule,  that  ryots  holding  for 
any  reason  (other  than  express  and  biading  stipulation  of  the  zemindar) 
at  rates  below  the  customary  rates«  o^n  at  any  time  be  raised  up  to  those 
rates,  is  distinctly  re-enacted  by  clause  1 ;  and  exceptionally  low  rates 
can  always  b^  adjusted  to  the  raks  payable  by  the  same  class  of  i70td 


ih  plafees  adjacent,  *uhder  that  dianse,  hidependent  of  increfts^  on  ftoeomit        *8W 
<rf  increased  value  of  pr6dacfe.     But  H  the  "adjlwent  rated  liave  aireadj  xmAKooaUm 
been  increased'oA' afccbunt    off' increased   viiltie   of  produodi,   a  ^ettbp      Boisu 
ftlcreise  on'thntf  groi«d^of  coarse  caonoi  bo  IM'hf  taking  nArantagi  B„gi«v» 
dfth6' Same  Amgntnnd^r  both  0  lanes;  •   Jkf«MtiBJ«i. 

There  remains  onlj  the  case  w^ere  it  may  happen  that  the  contract 
nuder  whicH  the  ryot  holds,  though  so  indefinite  in  i*egard  to  the  term 
of  holding  as  not  to  defeat  the  claim  to  right  of  occupancy,  still  shoiri^ 
that  the  rent  Tvas  not  a  customary  rents  and  supplies  materials  honl 
which  some  rule  of  enfhancement  other  than  the  customary  redo  dinbe^ 
found,  0.  g^  When    tbe  potta  is  for  rates  above  tbe  customary  ntM 

and  shows  tliat  it  was  based  on  ^ome  other  calculation,  or  siipulatet  foi^ 
irenewal  at  mar£;'et  rates.   'On  t&e  semindar^s  proving  such  a  case  <and 

in  such  a  case  only),  enhancement  may  be  decreed  on  the  basis  tnppli^ 
by  tbe  original  contract^  and  not  on  the  customary  basts  ;  providkt  onl^ 
the  case  comes  'within  thd  terms  of  section  *lf  of  Aci  X  as  Tespecti 
spme  ground  of  euhancement. '  Low  rents  on  spebial  stipuliations  ifotdd 
first  be  adjusted  niider  clause  1  by  ndsing  them  te  the  ftll  lotel  ntet. 

Tha  only  4*fK<^7  ^.  r^g^rds  the  practical  working  of  the  simple 
and  direct  rule  of  proportion  would  be  the  case  in  which  the  crops 
produced  have  been  wholly  changed,  where,  for  instance,  some  new  and 
valuable  staple  has  been  introduced.  It  may  be  said,  yon  may  compare 
rice  with  rice,  or  wheat  with'whealt.  Yon  may  also  compare  twodiffen. 
ent  staples,  which,  according  to  the  old  custom,  were  divided  in  th6 
same  proportion ;  but  you  cannot  compare  riee  with  sngaiM^atie }  they 
are,  as  it  were,  iucbmmens^rate  qnantitfes.  This'^MW  baa  Hot  jret  been 
presented  to  us,  and  I  nhderstand  that  in*  Bela^i  there  is  net  the  aama 
rotation  and  variety  of*  Crops  wiiicii » me  hav«  in  wtbcr  parts  ei  tbe 
country.  Bibe  land,  I  am  Void,  vlfasHf'  reiaaiitft  tm  lud,  till  hy  ajEtilicial 
means  the  character  of  the  land  itself  is  dianged.  This  orop  is  aoi 
changed  without  a  chanfjfe  <m  the  swrfaoe  «f  tke  land,  by  which  it  is 
removed  into  adbther  class.  Jf  that  be  donsi^  the  ryot,  the  iuoceaasd 
value  oiE   produce   resulting    is  not  a   gioilud  of  ekihaoeement  of  tent. 

But  \t  majy  he  necessary  to  meet  the  case*  of  new  or  improved  staples. 
Ip  will  gejjL^ral^  happen  that  the  introduction  on  the  eld  grouad  of  aew 
ift^ples,  rendering  it  more  valuable ,  will  raise  tbe  value  of  the  old  staples, 
injnaoh  the  saptie  {Kcofkortion,  For  instance,  the  excessive  rise  in  price 
and  .eoDseciueiat  ei^tention  of  cotton  cultivation  in  Western  India  has  led 
to  an  equal  rise  in  the  price  of  grain.— In  auqh  a  oase  the  increase  of 
value  caused  by  new  staples  may  be  measured  by  the  increased  price  of 
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1965       ilie  old  «U|Mm*   BtttiftbiscaiiiuMibedpiie*  ilifoerflHolyilM  cm$  |]^ 

THjii»o«A3r^'^^  and  li^gavho^iie'  (m  Aa  9x»inpLB)    are   iiioommeiurar«to    things, 
DMttfe      Qfcafdes  of  £;^efit  yaloe,  which  owe  most  of  their  T»lae  io  the  ki^  ezpen- 
SrM? nMrott  4ii6iire  «^."C||^it4  ^i^  ^lu^u?  coltiTAtioo.  cuinot  be  oeaiMtfed  to  thoee  which 
•XooKiwei.  a  light  cnltimtioii  obtains   easily  from  the  hsad.    That   is  known  and 
TUQo^Xt^  by  4^11.  the   JKevenne   systems  of  Native   8tate8«  which  are 
generally    regulated  in  this  respect  by  wonderfully  oorroct    priooiples 
of  Political  ICconomy.    Not  only  does  the   State  proportion  of  different 
orops  TAry  aopordiog  to  the  natnre   of  the   caltiyation  required,  but  in 
arid  parts  of  the  country  irrigated  inrops   of  any  particular  grain  pay  a 
smaUer  proportion  thsn  njgiirrigated  crops  of  the  same  grain,  because  a 
greater  profiortion  of  the  former  is  dne  to  libor  and  o^ital.    And  sugar- 
eaue^  cottop,  y^etables^  and  euoh   valaable  products   always  pay  fixed 
.mousy  rates,  -  so  that  the  extra   expenditure  of  oapifeal  is  not  taxecL 
Wjben  then  new  staples  have  been  introduced  and  no  sufficient  measure 
pw  be  derived  from:<tbo  sooreased  ^vl^  of  old  staples,  in  that  ca^e  only 
it  ;auy  be  necessary  so  far  to  depart  from  the  direct  proportion  of  cur- 
rent prices^  and  equitably  to  estimate,  as  best  mny  be,   the  actual  increase 
in  the  annual  value  of  the  land,  increasing  the  rent  in   the  proportion  of 
that  increase.    If  such  a  case  arises,  the  rule  of  pi^portloB  may,  I  think, 
in  some  shape,  still  be  applied. 

Jo  som^  op,  the  question  principally  argued  before  ns  seems  to  be 
aimplji  ihis-i  **■  ^^re  the.  semindavs  absolute  owners  of  the  soil,  and  the 
ryots  perfons  without  any  other  right  than  one  recently  conferred  upon 
thftmi  toproteot(  ^bem  against  ofqpricious  ejectment,  namely,  a  right  of 
ooedpanoy  at  full  p>arlcet  o^  ooo^petition  rents  ;  or  have  tho  ryots  also 
eottain  viffhts  in  Uie  soil  .by:  laWf  cnstomt  and  preicription  P'^ 

That  question  we  are,  withont  disagreement,  disposed  to  answer  by 
aaythigr  "all  ooonpaiioy-ryots  are  not  nscessarfly  of  one  dass.  While 
some 'here  high  cAstomaty  ligl^St  others  may  possibly  be  mere  tenants- 
it  will,  nseenily.converled  into  ocoapaney  jyots."  The  substsntial  differ* 
enee  is  only  aa  respeots  the  emis  or  asdinsitfy  presumption. 
-  Thc^lnajm^ty  of  the  Court  seem  to  be  of  opinion  that  a  ryot  who  has 
held  lor  twelve  yo^vs  and  upwards  roust  be  presumed  to  be  a  khud  ka$ht 
1^;  and  entitled  to  the  privileges  of  the  "  khud  hcuh^  of  the  kws 
lill  the  con^mryis  shown  ;  and  that  if  it  be  shown  that  the  ryot  has 
come  in  at  a  date  subsequent  to  the  Permanent  Settlement,  still  If 
he  came  into  the  village  as  a  hhud-hasU  or  resident  ryot,  or  has 
held  more  than  twelve  years  without  any  express  contract  and  at 
customary  ratics,  he  must  be    presumed    to  have   acquired  by   consent 
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Iftiri  outon».  and- prescription,  ihe  ordinaiy  cnstomai^  privileges  in        18*5 
regard  io  ibe  rate  of  renk    That  cnstom  traced  to  its  origin  gives  us  the  Thaeoobakeh 
rule  of  proporfeion.  ^°J^"^ 

"We  are  all  again  agreed  that  if,  ia  a  possible  ease,  written  contract    Bisbeshur 
inconsistent  with  the  customary  rates,  and  a  holding  under  that  contract,    Mooksbjek. 
be  proved,  effect  roust  be  given  to  the  contract,  except  so  far  as  it  is 
varied  by  the  strictest  interpretation  of  tbe  provisions  if  Act  X  of   1859. 

I  «ronld  return  to.  the  Division  Bench  the  answer  proposed  by  Mr. 
Justice  Trevor.  ... 

PiTNDiT,  J.— I  agree  with  Mr.  Justice  Trevor  except  with  regard  to 
certain  remarks  in  his  judgment  concerning  sections  13  and  17  of  Act 
X  of  1859,  What  is  written  below  relates  to  those  sections  and 
io  matters  which  were  discussed  during,  and  arise  in  the  trial  of» 
this  case,  which  are  not  noticed  in  detail  by  Mr.  Justice  Trevor,  and 
which,  I  think,  are  necessary  to  be  recorded  to  support  the  decision 
adopted  by  me.  as  well  as  to  answer  tbe  arc^uments  on  the  opposite  side. 

I  have  purposely  avoided  to  write  anything  concemiUg  the  points  of 

the  case  in  which  1  agree  with  the  other  Judges,  and  regarding  which 
they  have  written  elaborate  and  learned  remarks. 

Section  17  of  Act  X  of  1869  provides  that  the  rents  paid  by  ryots 
having  rights  of  occopancy  without'  fixed'  rates  caiinot'  be  enhanced 
except  en  tbe  three  following  groonds  .*— 

la<.«-That  the  rents  paid  by  the  ryots  are  below  the  raite  paid  by  the 
fiame  olasa  of  ryots  £or  simdlar  lands  ia  4he  seigyKmrhood  having  siiiiilar 
advantages* 

2nd.— That  the  vAlxie  of  the  produce  or  the  prodnfttive  power  of  the 
lands  has  increaiied  otherwise  than  by  the  agency  or  at  the  expense  of 
theryot 

3r(l.— And  that  the  lands  held  by  the  ryot  are  proved  on  measure- 
ment to  exceed  tbe  quantity  for  which  rent  was  previously  paid. 

Ah  enhancement  supposes  an  existing  rate  or  amount  of  rent  to  be 
increased.  ,     .     •     ; 

The  last  of  the  three  grounds  mentioned  above,  propeirly  spealdng, 
is  not  one  foir  enhancement,  but  only  for  adjasloient  of  rents.  The 
aecond  might  include  a  rise  in  the  value  of  the  produce  or  the  productive 
powers  of  the  land  at  the  expense  of  the  landlord.  Tbe  first  ground 
pre-supposes  that  the  rents  of  the  generality  of  the  beighbouring  ryots 
have  been  properly  adjusted  with  reference  to  the  sorrounding  causesi 
And  have  been  brought  up  to  tbe  highest  amount  payable  under  the  law. 

38 
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1865  nbi  this  paH  61  the  condtry  tlie  i eatfndan  do  not  finpTO^  <fb6v  MtM 

Th  k    RkKzit  ^y  ^^y"*^  <'o*  •^y  ^n?o  amomrt  of  capital  in  dnuiiittg  o^  dtlterwiM  im^ 

Dossn       proving  the  lands.    In  several  localities  thej,  however^  adrsoica  sa^  of 

-     ^'  money  to  their  ryots,  baild  and  maintain  some  emhankments,  ct  dig  and 

MoocEBJBB.  keep  clear,  and  in  a  working  order,  certain  water-odarses,  or  prepare 

Bome  weHs.    AH  these  works  and  proceedings  generally  are  saeh  matters 

of  necessity,  thali  without  them  it  wonld  be  impossible  for  tb6  ryots  to 

make  any  profitable  cultivation.    Wheh  the  law  speaks  of  an  increase  in 

the  valae  o!  the  prodnce  or  the  prodnctive  powers  of  the  soil  ikt  the 

«zpence  of  the  aemindarg  if  it  is  included  in  section  17,  generally  it 

mnst  mean  to  refer  to  expenses  like  those  mentioned  above,  and  not 

t)£  any  greater  magnitude. 

Section  16  provides  thst  a  ryot  baving  a  right  of  occnpancy  can  ask 
lor  an  abatement  of  his  rents  on  the  ground  of  diminution  by  diluvion 
or  otherwise,  or  decrease  in  the  value  of  the  produce  or  of  the  produc* 
tive  power  of  the  land,  or  on  the  ground  of  the  lands  being,  on  measure- 
ment, found  to  be  less  than  the  qnaotity  for  which  he  was  paying  rent. 
Whether  he  can  ask  for  an  abatement  also  upon  any  other  grounds  is  not 
intended  to  be  decided  by  this  seotioo*  It  is,  however,  dear  that  the 
list  given  above  is,  almost  exhaustive  of  the  reasonable  grounds  for 
abatement.  Auy  decrease  in  the  costs  of  production  not  beix^  made  a 
ground  for  enhancement,  an  increase  in  the  same  wonld  not  be  a  just 
ground  for  s&  abatement 

Section  1^  provides  that  undei^tenants  or  lyoftS  who  bold  xir  ouldvftte 
withoat  wiitten  engagments  or  under  written  engagments  not  speci-' 
fying  the  period  of  such  engagement,  or  whose  engagements  have 
expired  or  have  become  oaocelled  in  consequence  of  the  sale  for  arreara 
of  rent  or  re^enne  of  the  tenure  of  the  estate  in  which  the  lands  held 
or  cultivated  by  them  are  situated*  and  which  have  not  been  renewed, 

shall  Aft  be  fiable  to  pay  rents  at  an  enhanced  rate,  unless  notice  be 
issued  before  the  commencement  of  the  year  for  which  the  enhanced 
rates  may  be  asked.  Under  the  proviso  recorded  at  the  end  of 
aection  82,  a  suit  for  such  enhanced  rates  may  be  institued  after 
three  months  of  the  eviration  of  the  year  tor  which  such  rents  are 

asked. 

The  demand,  however,  may  also  be  made  at  any  time  within,  three 
years  from  the  expiry  of  the  year  for  which  such  rents  are  claimed. 
Under  section  14  the  ryot  may,  immediately  after  the  service  of  notice, 
contest  the  yalidltiy  of  this  demand  by  a  suit,  without  waiting  for  a;claini 
at  the  enhanced  rates  bdag  brought  against  him  by  the  landlord. 
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Bection  23,  olaiure  1,  speaks  of  suits  tp  obtaip  kabnlia^s  and  potiAS,         1805^ 
and  to  fix  the  n^tes  st  which  the  rents  are  to  be  paid.    Section  7^  enacts  Thakooeaker 
that,  vben  a  ryofe  having  a  right  of  ooonpaocy  demands  a  potta^  and       Dobskb 
there  is  any  difference  regarding  the  terms,  the  Oolleotor  has  to  fix  the    Bishebhtib 
rents  and  the  term  of  the  lease,  whkh  latter,  however,  in  estates  per-    Mogkebjbs* 
manently  settled,  ^  nqt  to  eatpiBed  ten  years. 

The  expiry  of  the  tenn  does  not  negefisarily  terminate  the  tenancy 
of  the^yot.  The  term  fixed  is  the  period  during  which  the  rent  is  to  be 
paid  at  the  rate  mentioned  in  the  pptta.  When  from  any  ryot^  haying 
a  right  of  pccnpancy  without  any  fixed  ratios  of  rent,  a  kabnliat  is  asked 
t>y  the  landlord,  and  a  decree  is  given  for  the  e^Kecutioo  of  the  same,,  the 

terms  of  the  dead  as  fixed  by  the  Oquri  cannot,  speaking  technically,  be 
operative  heyood  a  year.  In  the  case*  however y  of  a  potta  being- asked 
l^y  snob  a  ryot,  the  (JoUeotor  can  fix  for  it  a  pmod  octending  beyond  a 
year,  and  dnring  tins  term  the  landlord  has  po  right  to  enhance  i^xxi 
any  gronnd  whatsoever.  Perhaps  the  ryot  also  cannot  sue  dnring  the 
existence  of  this  term  for  an  iJMteaa^ent  e?wept  in  eases  of  dUuvion.  It 
may,  however,  be  obserTcd  here  that  the  ryot  has  always  the  liberty  of 
relinqaishing  hie  lef^e  by  giving  nolioc  at  the  end  d  the  year  after 
whick.(m  section  19)  he  intends  to  give  up  his^ei^. 

Section  $.  prfyvidea  that,  in  case  of  d^pi^s,  the  rents  previously  paid 
by  a  ryot  having  a  right  of  occupancy  without  any  fixed  rates  of  renta 
are  to  be  considered  fair  and  equitn^le,  onless  the  Qootnxy  be  shown  **^  in 
a  snit  under  the  jHrovisions  of  the  Act.** 

Jt  follows 'from  this  that,  in  a  case  for  enhanceraent  under  the  second 
head  of  the  second  ground  mentioned  in  section  I7»  the  landlord  and 
the  Court  must  assume  the  rents  previously  paid  to  be  fair  and  equitable^ 
and  that  the  landlord,  when  he  wants  to  diituxb  them,,  mast  proceed 
under  the  first  ground  for  enhancem^t. 

The  .right  to  ask  for  a  kabnliat  mentioned  in  section  28,  against  the 
tenants  and  ryots  independent  of  any  enhanced  rates  of  rent,  is  neces. 
sarily  confined  to  cases  where  there  is  no  written  engagement,  or  where» 
by  operation  of  law  or  time,  the  former  potta  has  become  cancelled,,  or,, 
owing  to  a  division  ol  the  estate^  it  has  become  necessary  to  ask  for  a 
kabnliat  from  the  ryot  who  by  fais  former  engagemeota  was  bound  to 
pay  rents  to  other  parties  than  the  person  now  entitled  to  demand,  the  same. 
Thosewhomerdy  succeed  to  the  fonner  landlord*  eithor  by  inheriifeanoe 
or  as  purchasers  or  assignees^  have  no  right  to  ask  for  a  fresh  kabnliat. 

The  kabnliat  may  also  be  asked  incases  of  a  permanent  tenure,  when 
it  may  have  been  originaily  giTen  on  condition  of  .settling  the  amount 
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^^^        of  rents  with  reference  to  a  measnreraent   to  b»  made  at  some  fut-ire 

Thakooranee  ^**®'  ^^  ^^^^  regard  to  the  qua  ntities  to  be  cultivated  withm  a  certain 
DofisKE      period.    In  theue  onses  the  rates  of  rents  are  settled   before,   and  the 
B18HK8HOR    T^ecessity  for  dpraanding  Icabuliats  thr  ough  Oonrts  arises  afterwards  from 
MooKEujEB.  disputes  regarding,  ibe  quantity  by   measurement,  or   concerning  the 
quality  or  the  condition  of  the  lands.    In  these  cases,  generally^  a  mere 
amdlnama  is  given  at  first*  or  some  deed  executed   providing  for  the 
future   exchanflje    of  the  potta    and   kabuliats    after  a   certain    period. 
Even  by  the  Sale  Law  ofl859|   ryots  having  a  righc  of  occnpaney  (sec- 
tion  37   of  Act   XI  of  1859)  are  not    liable  to   p^y  any  indefinite  and 
nnliroited  amount  that  may  be  asked.    It  is,  therefore,  evident  that,  in  all 
cases   purely   for   kabuliats,   either  ibe  rates  are  fixed,  or  are  simply 

required  to  be  fixed,  by  reference  to  some  standard,  viz,,  the  nirth  ol  the 
pergunna  or  the  prevailing  rates  of  the  neighbourhood.  No  landlord 
can  be  allowed  to  ignore  tbe  provisions  of  section  17  by  simply  asking 
for  a  k  abulia t  when  his  real  intent  is  to  ask  an  enhanced  rate  of  rents. 
The  landlord  may,  both  when  there  was  stnd  when  there  was  not  a 
kabnliat  before,  ask  for  an  enhanced  rate  under  sectien  17,  a*  d  at  the 
same  time  ask  also  for  a  kabnliat  at  the  enhanced  rate  sued  for  by  him^ 
but  that  will  nut  give  him  any  right  to  ask  for  a  general  adjustment 
even  of  the  old  reuts,  and  to  pass  over  the  restrictions  imi)Osed  by  sec- 
tions 17  and  13 

When,  however,  a  kabnliat  may    be  abked  (irrespective  of  any  right 
to  enhance),  if  the  case  requires  a  settlement  of  the  rates,  they  are  to 
be    fixed   according    to   the   prevailing  rates    of  similar   lands  in   the 
neighbourhood;  and  where  the    rates  are  already  6xed,  the  amount  of 
rent  to  be  inserted  in  the  kabuliat  is  to  be  summed  up  at  that  rate  upon 
the  quantity  of  the  land  which,   after  investigation,  may  be  found  to 
exist,  or  found  to  be^liahle  to  pay  rents.    It  is  therefoi*e  manifest  that  in 
ordinary   cases  for  kabuliats,  and  aooordingly   also  in  suits  for  pottas, 
no  question  of  enbanoement  or  abatement  can  be  allowed  to  be  raised. 
If,  howoverp  ?rhen  the  valae  of  the  produce  of  the  lands  of  his  ryot 
may  have  lisen^  the  landlord  sues  for  a  kabuliat  fixipg  and  determining 
the  rates  of  rent  to  be  paid  by  tbe  tenant»  he  can  ask  only  for  a  kabuliat, 
and  the  rents  to  be  fixed  must  necessarily  include  the  share  of    the 
enhanced  valqe.    If  the  rents  in  tbe  ueighbourhood  have  already  a/dj  us  ted 
themselves  with  reference  tp  tbe  altered  state  of  things,,  the  rents  to  be 
paid  will  be   fixed  with   reference  to  those  prevailing  rates.    If  the 
rents  have  not    so  adjusted  tl^emselves,    the  rates    prevailing  before 
the  rise  in  the  value  of  the  produce  is  first  to  be  found    out,  then 
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tKe  shftre  of  tlie  enltaaoed  Yalne  is*  to  be  add^d  to  it,  and  tbe  total  of       1865 
both  will  represent  the  proper  rent.  Thakooranee 

If  It  be  held  that  objection  against  tbe  fairness  of  the  old  rates  can       Dosser 
be  raised  in  all  cases  for  kabnliats  and  pottas,  the  double  process  men.   ^,9^|;g„^,( 
tiooed  above  must  be  adopted  in  these  suits  also.  MooKEujaE. 

The  object  of  the  lair,  howeyer,  appears  to  keep  all  cases  under  one 
right  quite  separate  from  others  involving  other  rights. 

In  the  present  case  owing  to  a  rise  in  the  value  of  the  pror^uce  upon 
the  rents  previously  paid  by  the  tenant,  an  enhancement  is  asked.  It  is 
therefore  a  case  for  enhancement,  and  not  siniply  for  a  kabuliat,  though 
a  kabaliat  is  demanded  by  the  plaint.  It  is  true  that  a  case  for  enhan  e^ 
ment  must  be  for  the  rents  of  past  years,  and  in  tfaip  case  a  kabuliat  is 
asked  for  three  yefirs,  and  these  are  partly  in  future,.  9till  the  fact  of  the 
insertion  of  this  prayer  cannot  be  allowed  io  alter  the  veal  merita  of  the 
claim.  As  the  tenant  had  not  given  a  kabaliat  before,  if  the  land- 
lord had  said  "  that  the  ryot  has  not.given  mea  kabuliat,  that  I  bava 
offered  him  a  potta,  that  I  want  a  kabuliat  accordingly,"  a^d  no  meot 
tion  had,  on  the  ground  of  a  rise  in  the  value  of  the  produce,  been  made 
of  any  right  to  ask  for  an  enhanced  rate  (equal,  to  that  paid  by  the 
generality  of  ryots  for  similar  lands  tiefore  the  rise  in  the  valn^),  it  may 
h<ive  been  a  case  for  a  kabuliat  fixing  the  rents.  The  prayer  t{>  ask  ^ 
kabuliat  for  three  years  is  redundant^  as  np  order  pxvuR  tbe  rates  for 
three  years  can  be  granted  by  the  ,Goart  at  the  suit  of  the  landlord. 
For  a  suit  like  this,  where  virtually  an  .additional  rent  is  asked  upon  the 
second  groui^d  mentioned  in  seotion  17,  issue  of  notioe  under  section  18 
before,  the  beginning  of  the  yaar  for  which  the  enhanoed  rent  is  a<iked, 
is  esse9tially  nanpukf  ;  but  as  no  objection  regarding  the  non-service  of 
such  a  notice  is  taken  by  the  tenant,,  it  may  be  supposed  that  one  was 

issued  as  required  by  thejaw.^   In  all  «uch  cases  the  adjustment  for  one 

year  is  praoticaily  an  adjustment  for  an  indefinite  period,  t^z.y.  np  to  the 

time  tb^t  a>?J.  o^iiae  does  not  arise  for  a  fucther  .enhancement  ^r  for  abate- 
ment.   Most  of  the  ryots  throughout  Bengal   bold  without  pottos  and 

have  seldom  given  kabuliats,  yet  the  rents  payable  by  tbemare  known 

to  the  parties  conoeroed,  and  are  evident  from  papers  produced  when 

disputes  arise. 

.    In  the  pr«Bent  case  it  is  admitted,  that  the  value  of  the  produce  has 

risen  without  the  agency  of  either  tbe  landlord  or  of  the  tenant,  mei^ly 

by  a  genearal  i^  in  the  value  of  the  produce^  owing  either  to  an  inoreaae 

in  the  demand  or  ageneral  rise  ia  tbe  price  bf  a  greater  influx  of  gold 

in  the  oountiy. 
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1S6$  In  order  to  find  M  wbaA  is  A^  proper  nvi  •opordiDg  (ff  i^^  rvios 

Xhakoobanbb  ^'^  ^^''^'*  ^y  political  eoonomists,  we  nuut  fijid  oal,  first,  tlje  ayerago 

DoBBBff      yield  of  a  8t#t«d  qt|jmtity»  9^7  •  Wjga.    T9.fiiid  thi«,  we  h^ve  to  ascfr- 

BuKMBirm    ^^^  *^  y^^  *^^  ^  tjBfferent  crops    froifi  aeverikl  sepOT^  and  similw? 

MooKSBJCfc  parcels  of  the  land,  at  least  in  the  year  for  which  the  enhanced  rate  is 

demanded,  as  well  as  for  one  or  several  years  preceding  th%t  ripe.    We 

have  then  to  find  out  the  average  value  Hoth  of  the  increased  ^nd  of  the 

_  *  , 

former  products.  This  most  be  done  by  reference  to  sales  made  by 
more  than  one  person  of  their  several  products  durini^  the  two  periods. 
We  have  afterwards,  by  a  most    tedious  and   complicated   calculation, 

involvinp:  the  consideration  of  numerous  items,  to  fix  the  average  costs,  of 
tbese  products,  in  order  to  calculate  this  average  of  costs,  we  must 
not  only  find  the  value  of  several  things,  but  also.  By  some  arbitrary 
mode  of  ealoBlatien,  tbe  eiact  amount  of  those  items  that  are  necessary 
to  prodnoe  tbe  avemga  of  any  pwtionlav  prodaoa  per  bigs,    ff  he  oabu- 

lation  of  all  these  averages  nnst, -therefore,  for  the  saike  of  this  average  of 
•oats,  be  nude  by  taJdpg  into  t)OBmdeiBtaon  the  amount  of  lands  likely  to 
be  cultivated  by  scne  limited  standard,  as  a  couple  bf  boHeoks  and 
a  plough.  KoweMh  ryot  does  not  hold  an  e<[ual  quantity,  or  exactly 
snffieient  fbr  one  or  more  ploughs.  The  necessary  things  must  be  pur- 
chased, and  the  bnfloekB  fed  evevi  when  the  lands  held  by  a  ryot  may  not 
exactly  be  snfident  for  one  or  more  pairs  of  biiHocks.  Tbe  labors  of 
tbe  hnsbaudman  must  be  entirely  devoted  to  the  locddng  after  his  field, 
even  if  it  he  eompofed  of  bigas  less  in  number  tiMm  the  quimtity  fixed 
fbr  one  plough;  It  is  quite  olear  thiit|  owing  to  Khe- difference  fii  the 
quantitiei  of  land  held  by  differoot  ryots,  the  oaleniajtion-^  thei  general 
leverage  by  those  rales  and  Brntii  standards  cannot  be  isxpeeted  to  be 
fair  and  equitable  to  all  tbe  ryots.  H  au^  he  jUvoisbls  to  som«,  and 
must  he  the  oootmry  to  others.  The  average  qnaatlty  of  the  seeds, 
of  manure,  or  even  of  the  labeer  pe^higa,  may  cot  be  open  to  the  same 
ohjeotipn,.  The  exact  quantity  'Of  these  may  be  fsirty  dSsoovered  by 
«  csikulatiGO  on  the  principle  of  averages^  but  the  ealoulfition  of  the 
average  of  many  other  items  must  be  wron^  from  the  very  nature  of 
those  items ;  and  if  those  averages  are  defectively  fixed,  the  result 
win  teU  against  tbe  oorrectness  of  the  avert^ge  of  the  increase  in  the 
value  of  the  produce  found  by  this  process. 

It  is  only  alter  these  perpleiing,  tediotts«  aM  sflttMst  Hnpraetiesble 
csioalatleBS  that  an  average  of  the  Inorease  per  biga  can  be  found 
«ithep  in  4he  prioe  of  the  produce  .or  the^Troduotivepewera  of  the  land. 
In  guoh.jai»tenlafcioi^.car»pctPaas  isoBt«f  aLI  qpMAon^. 


It  Wa^  for  ibid  eftiis^  of  iifai»aofci«fl>illty  Ht  UtiMtg  W  tMff  cbihttrjr  nfi       Jjgl 
any  correct  result,   that  Clovemment,   hf    dectido  2,  ftegtilatioii  XIX  bf  TtaAiooftAWBH 
1833,  modified    that  portion  of  Regnlation  Vlt  6t  1822   which  provided      D<)»m 
txdtB  tor  dssesisinient  upon  this  principle  of  the  calctilatioti  bf  averaged.    Bt8Hc^t{i7& 
The  coats  of  prodnction  heing  i^nrther  under  ibe  control  of  the  ryot,  he    Mookibjek. 
cannot,  when  he  is  entitled  to  a  deduction  of  them  in  any  '  account  fixing^ 
his  rent,  be  expected  to  exerciiie  any  attempt  to  I'ednce  these  expensed 
fcy  any  device  or  discovery.    He   knows   he   Will    get  these  expenses 
deducted,  and  so  does  not  care  what  they  are  in  amount.    Further,  know* 
iug  that  he  is  not  to  participate  in  any  part  of  the  increased  profits,  he, 
njB  a  general  rule,   may  rather  be  tempted  to  spend  more  tban  the  sum  he 
would  have  spent;  if  induced  by  hope  of  participation   in  the  profits,  ho 
might  be  led  to  adopt  many  measures  of  economy. 

The  calculation  according  to  the  roles  of  Political  Economy  may  be 
adopted  when  the  rents  are  not  limited  by  any  cuBtomy  and  is  adapted  to  a 
couotiy  where  pecpl^  for  want  of  opportunities  for  laying  out  t^eir  capitals 
look  to  the  cultivation  of  lapd  as  means  of  realizing  something  for  maiu- 
taiaing  themselvefi  and  tb^  families  and  for  increasing  their  wealth. 
Agriculture  here  is  no  part  of  any  oommercial  investment.  When  there 
ia  a  rise  in  the  value  of  the  produce  of  lands,  the  same  causes  which 
have  brooghfe  about  this  state  pC  things  must  have  raised  the  value  of 
many  other  things  likely  to  be  required  by  the  cultivators  of  the  lands. 
Besides,  tf%e  \>exj  produce  of  the  fields  is  as  much  necessary  to  the  ryot 
ass  to  other  ppople. 

If  the  Value  ^ftion^  has  thus  TirluiEiUy  diminiBhed,  it  is  qUiie  a^pa* 
9entth«;t(f  nib  aBk>]%  than  the  foi^mer  amounb  6f  pitofits  is  giv^n  to  the 
rfOft,  wkea  an  •ohittcomta.t  is  to  be  madsi  om  aooooat  of  the  increased 
value  of  the  produce,  this  amount  WiUnot  new  represeot  tfaie  ezaot  value 

bV  'fee  Motk^  dti^Mlly  ties6f*t^  to  %h6  ttsnant.  I«  4nay  be  satd  thttt  due- 
half  ^f  ^  Sttiytet*  Mta  may  be  tlieiahr  ahari  o^  a  tenant  in  ene  litate  of 
tMiigs,  b<it  the  itame  portibn  otlt  ^f  a  mech  Wger  atfiotint  mighty  ^  aiMythif 
4itd^  ^f  things,  not  tie^Mtfly  be  ^o;  bat  in  aAiWMr  to  this  it  is  to  be 
Wpi  ih  nrindF%aX;  When  di^iHMiitMi  and  Wealth:  increaM,  and  mremore 
diffused^  miSkiy  thii^i^s  which  wete  laxtin^^  beCbre  aro  sure  to  become 
ii<d6^8aties  «vm  to  the  lyot  and  Ms  fasnUy.!  sad  undee  snob  a  state  of 
things,  he  must  now  have  a  hanger  alHouht  'than  he  had  before,  unless  it  is 
Mended  that  he  is  to  be  Mlaced.  to  a  staie  of  •^mparatively  gprcwter 
Wtetetied!ii<isl»  and  destitution  than  he  had  4^e  inisfortnne  Ho  be  in  befoie^ 
Generally  sp^saloiag,  ^he  rise  in  th6  vahie  of  the  produce,  is  not  the 
effect  of  expenses  incurred  by  the  landlords.    In  casesihowever,  of  the 
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W>       rise  of  the  prodmctive  powers  a£  the  eoU«  such   expenses  mey  have  mm^ 
THAKooHAMrE*'®*^^^^  eontributed  to  bring  about  the  jlacreesed  productive  powers. 

D088KS  In  Bengal,  an  i^Tauoe  bj  a  landlord  to  improve  his  estate  is   a   thing 

BistiEeuiTB  **^o''*^^*^lj  *  ni®'*®  contingency  written  In  the  books  of  laws,  but  not  jet 
MooKKsaKC.  practically  realized.  Even  in  cases  where  the  rise  in  the  prodaotive  powers 
or  the  rise  in  the  value  of  the  produce  may  have  been  the  effect  of  some 
expense  by  the  landiordi  the  law  does  not  appear  to  enact  that  the  whole 
of  the  increase  musL  be  given  to  the  landlord.  It  may  fairly  b:)  supposed 
that  in  such  cases  the  landlord,  besides  the  old  rent,  is  justly  entitled  to 
the  market  rate  of  interest  upon  the  capital  laid  out  by  him,  and  if  any* 
thing  still  remains  of  tho  increased  value,  it  is  left  to  the  Courts  of 
Justice  to  determine  what  are  the  fair  and  equitable  proportions  in  which 
this  balance  is  to  be  divided  between  the  tenant  and  the  landlord.  If  in 
such  cates  the  entire  increased  amonnt  of  profit  is  not  awarded  by  law 
to  the  landlord,  it  most  be  clear  that  it  was  the  intention  of  the.  law- 
makers to  leave  to  the  said  landlord  the  entire  increase,  where  the  rise 
in  the  value  is  as  much  unconnected  with  him  as  with  the  tenant.The  ryot 
as  a  party  connected  with  the  land  lias  sorae  right,irrespective  of  his  for* 
mer  position,  to  receive  some  portion  of  this  increase  as  the  holder  of  the 
land,  and  the  party  who  raises  and  sells  the  quantity  of  the  produce 
which  fetches  the  present  higher  valne.  Fair  and  equitable  rates  required 
to  be  fixed  by  a  Court  of  Justice,  and  specially  with  reference  to  the 
known  and  established  rights  of  tenants  in  the  country,  must  mean  some- 
thing differeat  from  the  highest  rents  which  can  be  procured  by  putting 
np  the  farming  of  the  lands  to  competition.  The  simplicity  of  the  rule 
of  proportion,  its  pliability  to  be  adopted  in  many  otbep  oases  than  the 
one  now  before  tx\  and  the  faot  of  its  not  being  opposed  to  the  prinoiples 
which  appear  to  hlwe  generally  guided  the  izing  of  rents  throaghoat 
the  country,  have  indnced  ine  to  adopt  it. 

It  cannot  bd  said  that  the  law  has  said  in  so  many  words  that  this 
rale  of  proportion  should  be  observed*  In  adopting  the  rule  of 
prdporticm,  we  are  not  obliged  to  make  any  difBonlt  enquiries. 
The  old  rent  is  always  shown,  and  the  particalars  of  the  increase 
itself  most  be  supplied  by  the  landlord  to  start  his  case^  He  proves 
that  a  n^annd  of  a  certain  prodnoe  of  the  land  fetched  one  mpee  before^ 
but  that  since  so  many  years,  the  price  inoreasing,  it  now  fetohes  from 
such  a  time  rupees  two  per  maund.  The  value  of  agrioultural  prodooe  is 
a  thing  almost  within  the  personal  knowledge  of  the  generality  of  the 
villagert,  and  there  are  various  satisfactory  records  showing  what  it  was 
for  several  years  past.    We  have  but  to  find  out  the  average  produce  of 
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the  present  time.    The  qnantity  of  the  produce   in  all  each  cases  of        1865 
enhancement  upon  the  ground  of  the  increase  in  valae  is  assumed,  on  XaAKoeBANiB 
both  sides,  to  have  been  the  same  before  as  it  is  at  present.  Dosses 

The  landlord  is  not  likely  to  be  a  loser  when  he  gets  his  rents  in    BisussHim 
the  same  proportion  that  he  got  them  before,  and  the  ryot   cannot   in    Mookbbjm. 
any  way  be  said  to  encroach  upon  the  rights   of  hia  eemindar,  when  he 
is  allowed  t^  retain  (for  his  costs  and  his  share  of  the  profits)  only  tho 
bliare   that   he   received,  before.    It  is   quite   within  the  power  of  the 
tenant  to  give   satisfactory   evidence   of  tbe   quantity  produced.    The 
value  of  this  quantity  according  to  the  old  price  being  easily  calculated* 
we  disouyer  by  calculation  the  proportion  that  tbe  former  rent  bore  to 
tbe   amount    of  that   value,   and   by  subtracting  jthis  value  from  the 
amount  foond  by  calculation  to  represent  the  present  value,  we  at  onoe 
find  the  amount  of  the  increase  in  the  value.    Then  we  have  to  give 
to  the  landlord  out  of  the  present  value  the  same  proportion  which  his 
former  rent  bore  to  the  former  value.    It  was  within  tbe  power  of  the 
landlord   to   have    raised   the  former  rents   before  the  increase,  if  the 
former  rates  were  from  any  oause  lower   than  those  paid  by  others  of 
the  same  class  in  the  vicinity  for  similar  lands.    When  farther  increase 
of  value  takes  place  from  time  to  time,  tbe  adiustment  on  the  rule  of 
proportion  will   not   become   the   less  fair   and   equitable,  becanse   in 
amount  a  larger  sum  is  left  to  the  ryot.    His  gains  z*elative1y  and  pro- 
portionately with  those  of  his  landlord  have  not  risen,  though,  as  com- 
pared with  his  former  share,  the  amount  of  the  present  share  may  appear 
to  be  larger.    This  rule  of  proportion  is  not  likely,  on   the   ground   of 
the  calculation  being  made  on  the  gross,  and  not  on  the  net  value  of 
the  produce,  to  be  injurious  to  the  landlord.    It  is  not  likely  to  be  so 
to   the   tenant,   except  when  tbe  rise  in  tbe  costs  of  production  may 
exceed  the  proportionate  rise   in  the  value  of  the   produce.    This  is 
not,  however,  likely  to  happen  at  all.    It  is  not  only  an  extreme   and 
improbable,  but  almost  an  impossible  case.    If  it  can  be  supposed  that 
a  rise  in  tbe  value  of  the  produce,  much  beneath  the  proportion  of  the 
rise  in  the  costs  of  prodnction,  or  a  rise  in  tbe   first  without  any  rise 
in  the  other,  are  cases  any  way  possible,  leave  may  be  granted  in  any 
of  these  cases  to  the  ryot  or  the  landlord,  as  tbe  case  may  be,  to  make 
special  application  to  tho  effect  that  the  proportion  of  the   profits  for 
him  of  the  increased  valuation  should  be  divided  with  reference  to  the 
value  of  the  net,  and  not  tbe  gross  produce. 

Seton-Karr,  J. — After  ample  time   for  consideration,  I  concur    in 
the  answer  which  it  is  proposed  to  send  to  the  Division  Court.    That 

39 
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tM5        aniper    is    coatAined    in    tbe    ekbonU    and  dear  jodgaent  of  Mr. 

^BAKoonkXMM  Jostio^  Ttwot,  whioh  866108  to  mo  oottdnsiTely  to  eatabliib  the  follow- 
DousB       ing  points  ;  and  that,  by  a  rofereooe  to  the  whole  coarse   of  legisla^on 
BiBBBiHUR    ^^  ^^^  important  snbjeot,  from  lf93  downwards,  as  well  as  to  facts 
.MooKBUsB.   disclosed  by  Indian  history. 

1.  Neither  by  Hindu,  by  Mahomedao,  or  by  BegoUtion  law,  was 
any  absolute  right  of  property  in  land  vested  in  the  semindar  to  the 
exolnsion  of  all  other  rights ;  nor  was  any  absolnte  estate,  as  we  under- 
stand the  same  in  England,  created  in  faTor  of  that  class  of  persons. 
The  ryot  has  by  cnsiom,  as  well  as  by  law,  what  we  may  term  a  "  bene- 
ficial interest  in  the  soil." 

8.  The  Decennial  Settlement,  while  enhancing  the  bUUub  and  fixing 
the  rights  of  the  zemindars,  did  not  intend  to  alter,  and  did  not 
alter,  the  common  law  of  the  cbantry,  with  regard  to  ryoty  tennres; 
Und-lcasht  ryots,  whose  tennres  commenced  at,  or  snbseqnently  to  the 
^  Decennial  tSetttement,  were  still  entitled  to  hold  snoh  tennres  either  at 

the  pergnnna  rateo,  or,  what  is  the  same  thing,  at  rates   payable  for 

lands  of  a  similar  description  in  the  neighbourhood. 

3.  Pergnnna  or  local  rates  are  perfectly  capable  of  a^certunment. 

4,  Such  ryoty  tenures  and  rights  being  in  existence  all  over  the 
country,  though  not  very  well  defined,  Act  X  of  1859  fixed  twelve 
years  to  be  the  limit  after  which  the  right  of  occupancy  of  an  ordinary 
resident,  permanent,  or  khud-kasht  ryot  could  not  be  questioned,  and 
conferred  the  same  right  of  occupancy  on  other  ryots,  who  {prmerly 
and  without  ibat  enactment  might,  perhaps,  not  have  been  entitled  to 
the  same  by  the  common  usage  and  custom  of  the  countij. 

These  points  appear  to  me  to  have  been  set  out  iu  the  judgment 
I  allude  to,  at  such  length,  and  to  be  supported  by  such  arguments, 
reasons,  and  authorities,  that  it  is  necessary  for  me  to  attempt  to  go 
over  the  same  ftround  again.  Tbe  same  views  are  further  established 
liy  the  judgment  which  Mr.  Justice  Campbell  has  written  at  consider- 
«ble  length  and  with  great  force.  I  have,  therefore,  only  to  add  some 
remarks  on  the  three  several  prinnples  according  to  which  it  has  been 
suggested  for  the  one  side  or  the  other,  that  rent  ought  to  be  enhanced 
by  lemindars,  and  that  Courts  of  law  ought  to  decree  enhancements 

The  first  is  the  principle   of   competition.    At   the  time     when  the 

rent  question  was  argued  before  the  whole    Oourt,  at  great  length  and 

with  consummate  ability  on  both    tides,  one   of  the   learned  counsel » 

-as  I  nnderstood  him,  expressly  abandoned  the  theory    of  competition, 

although  Mr.   Doyne  did  contend  for  the  adoption   and  soundness  of 
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tbifl  principle.    Bat  I  do   not  understand  that  any  one  of  my  learped        t86& 
colleagues  looks  with   favor  on  this   proposal   either   as    warranted  by  Thako  ranes 
the  law  and  custom  of  the  country,  or   as  even   calculated    to  effect  a       Dorsbs 
settleajent  of  the  rent  difficulties.    On  the  legal  aspect  of  the  principle,     ^  hmhdr 
it  must  be  conceded  that  it  is   one  applicable  to  English  landlords  and    Mookirjes. 
Eogliflh  tenants,  and  that  it  has  beea  with  them  adopted,  as  the  feudal 
system  passed  away,  from  the  consideration  that  an  English  land-owner 
has  now  a  complete  and  absolute  right  in  his  land,  and  can  deal  with  the 
same  as  he  would  deal  with  aoy    other  article   or  chattel  over  which  he 
has  entire  and  aacoutrolled  dominion.    Still,   not  to   say  that  rents  by 
custom,  such  as  quit-rents^  and    fee-f*rms,   do  exist   in  some  parts  «£ 
Great  Britain,  and  that    even  there,  competition,  though  general^  is  not 
absolutely  aniversaU  this  said  principle  of  competition  is,  I  do  not  hesi- 
tite  to  say,  hitherto^  practically  and   as    a  general  rule,   unknown  in; 

India.    We  find  no  trace   of  it  io  the  works  of   Hindu  or  Mahomedan 
writers.    It   was  nerer    expressly  sanctioned,   contemplated,   or   even 

implied  by  any  section  of  ail  the  Regulations  of  Lord  Comwallis.  It 
is  abhorrent  to  the  temperament,  social  habits,  and  attachment  to  the^ 
soil  which  distinguish  the  agriculturists  of  India  to  an  extent  unequal- 
led by  the  agricttltoristB  of  any  European  Kingdom.  If  one  or  two 
instances  can  now  be  cited  where  semindars,  in  the  neighbourhood  o£ 
Calcutta,  or  in  some  of  the  Metropolitan  districte,  have  put  up  lands 
which  have  come  into  their  own  actual  possession  by  death  or  desertion 

• 

U>  eompetttion,  such  partial  exceptions  will  only  be  a  more  convincing 
proof  that  ordinary  rents  all  over  the  country  were,  and  are  still,  regu- 
lated not  by  oompetitioo,  but  by  some  other  principK  Indeed,  if  the 
Word  "  ooropetttion"'  deserves  to  be  applied  at  all  to  any  dealings  in 
respect  of  lavdi  the  term  mnst  mean,  in  India,  competition  by  zemindars 

for  ryots,  and  not  by  ryots  for  lands.  I  can  perfectly  understand  that  » 
legislator  might  think  a  qr^em,  under  which  England  has  attained^ 
sooh  an  eminent  degree^  of  ajprienltural  prosperity  and  advancement,, 
to  be  a  system  which  will  benefit  all  cotintries  and  peoples^  and  that  ho' 
might  wish  to  iirtrodnoe  the  same  into  the  provlnees  of  India.  I  say* 
that  I  can  perfectly  onderstaod  the  feeling^  whkfa  would  prompt  such 
a  eeitrse  of  policy,  though  I  might  dou%t  the  ej^ediency  of  the 
moavUe  When  I  oonsidered  the  opposite  customs,  in  respect  tb  the  cul- 
tivation of  lands  and  the  odleotion  of  rents,  which  had  long-  been 
reoognixsd  and  acted  on ;  the  traditions  which  are^  consecrated  by  ages  ;- 
and  the  vast  and  almost  irreoonoilable  differences  of  charlcter  and 
feelag  between  tbe  Btifopeso  and  Asiatfo   races  as  dwellers  in  rural 
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IMS        TiHtjceg,  and  as   tillers  of  the   soil.    Bat,   onder  the    pecaliar  circnm- 
THAKooEANiH  stances  of  thU  ooantry,  we   have,  as   Judges,  to   carry   oat    the     law 
D08SKS      ^-^j^  regard,  not  to  what  we  might  think  the  best  possible  scheme  for 
Btshisrub    improving  the  various  processes  to  agricaltare,  and  for  enabling  men^first 
llooKBMKB.  ^  amass,  and  then  to  distribato  wealth,  bat  with  regard   to  the  wording 
and  spirit  of  the  law   itself,  and  also  with  regard  to  the  castoms    and 
habits  of  the  people,  where  the  Statate  law  is  silent ;  and  we  are  bound  to 
take  care  that  we  do  not  sanction  or  introduce  strange  principles  in  the 
ssttlement  of  what  is  admitted  to  be  a  yexed  and  difficult  question,  left 
designedly  for  the  Courts  of  Law  to  settle   as  they  best  may.    Finding 
therefore,  no  trace  of  rents  by  competition  either  in  the  laws  of  1793,  or 
in  the  Act  for  the  settlement  of  all  questions  between  landholders  and 
ryots,  known  as  Act  X  of  1859,  or  in  those    castoms  and  peculiarities 
which  make  up  the  Common  Law  o!  the  oonntry,  and  without  which  all 
Statute  laws  are  mere  pieces  of  parchment,  bearing  indeed  the  stamp  o  f 
the  Legislature,  but  without  vitaHty  or  effect,  I  sm   clearly  of  opinion, 
sod  so,  I  understand,  are  all  my  learned  colleagues  without  exception, 
that  whatever  rule  may  be  taken  to  gnide  Law  Courts  in  future  in  the 
enhancement  of  renti,  that  rule  must  and  cannot  be  competition. 
Next,  we  come  to  the  second  principle  proposed  or  suggested   for   our 
acceptance,  as  well  as  for  the  guidance  of  the  subordinate  Courts.    And 
this  I  understand,  to  be  as  follows  :— 

In  case*  where  rent  is  sought  to  be  *  enhanced  by  reason  of  an  increase 
in  the  ?alue  of  the  produce  owing  to  a  general  rise  of  prices,  and  inde- 
pendent of  the  sgency   either  of  zemindar  or  ryot,  the  old  rent  is  to 

be  taken  as  the  basis,  but  the  whole  of  the  profit,  less  the  increase  in  the 
cost  of  prodaction.  is  to  be  taken  by  or  decreed  to  the  semindar. 

I  have  Tory  fully  oonsidered  this  proposal,  but  must  own  that  I  am 
finable  to  find  any  one  sound  principle  by  which  it  could  be  supported,  or 
any  countenance  for  it  either  in  the  prsTious  history  of  the  rent  diffi- 
culty, or  in  the  wording  of  AotX  ofl8i9,  or  lastly  in  the  intention 
of  the  Legislature  whioh  enacted  that  law.  In  truth,  it  seems  to  mo 
•Ten  less  capable  of  support  than  the  theory  of  rents  by  competition. 
Competition,  if  the  laws  were  not  pointedly  opposed  to  that  view  of  tho 
subject,  and  if  we  had  no  clue  to  the  policy  of  the  Hindu,  the  Maho* 
medan,  or  the  British  Goveniraent  in  former  days,  might  be  plausibly 
and  fairly  supported  by  arguments  to  the  effect  that  this  principle  was 
the  best  when  the  laws  were  silent  on  the  subject :  that  aooumulation  of 
capital  was  admittedly  productive  ef  great  advantage  to  all  countries  : 
that  there  is  no  imprgYemsnt  to  be  lo^^ked  for  in  agriculture  from  petty 
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agrictilturiBfcs,  or  mere  cultivators,  or  unless  wealth  and  means  be  massed        *^^ 
in  the  hands  of   one  individual ;  that  only  individuBls  possessed  of  snch  Thakooranbb 
means,    and  vested  also  with  the  exclnsive  dominion  over  the  soil  and         °  ^ 
with  power  to  ejeob  ryots  and  cancel  leases,  can  benefit  the   general    Bibhubue 
population ;  and  that  a  system  which   bas  worked  snch  wonders  in  Great 
Britain  mnst  imperatively  prodnce   the  same  effect  in  India,  or    wherever 
it  is  fairly  and  fully  tried.    Bat  the  theory  of  the  old  rent  as  the  basis 
(for  it  is  not  denied  that  there  mnst  be  some   existing  basis  on  which   to 
decree  an  enhancement),  plu$  the  increased  value  of  the  produce  as  the 
superstructure,  cannot  be^snpported  by  any  fsnch  reasoning.    If  we  still 
keep  the  old   rent  and  add  to  it,  we  are  dealing  with  what  was,  notori- 
ously,  fixed  by  the  ancient  custom  of  the  country  --that  is,  with  cases  in 
which  landlord  and   tenant  came  to  an  understanding  that  they  were  to 
share  in  the  profits  of  the  soil   without  any  thought  of   competition  or 
rack-renti  and  under  an  implied  agreement  and  custom  that  if  the  ryot 
would  take  the  landfor  so  much,  or  would  continue  to  live  on  and  culti-*     • 
y%te  his  father's  holding,  he  should  nob  be  ejected  so  long  as  he  paid  his 
r«nt.    We  thus    commence  with  a  customary  rent,  and  it  seems  to  me 
therefore  that  enhancement  ought  to  be  deoreed  on  somewhat    the   same 
principles   as  those  by  which  the   rent  was  originally   fited*    viz.,   by 
custom,  unless  the  law  has  laid  down  some  other  principle  as  our  guide. 
Now,  on  what  principle,  derived    either  from  the  Statute   Law,    or  the 
Common  Law,  is  the  whole  of  the  increase,  deducting  the  cost  of  prr^ 
dnotion,    to  be  handed  over  to  the  zemindar  ?    It  cannot  be  on  the  pre- 
snmption   that  the  ryot  originally  received  from  the  land  what   was    just 
sufi&cient  to  repay  him  for   his  toil,  to  keep  alive  his  cattle,  and  to  allow 

him  seed  sufficient  for  the  next  year*s  harvest.  This,  we  have  seen,  was 
not  the  principle  on  which  rents  were  fixed  either  before  or  after  the 
Perpetual  Settlement  between  the  zemindar  and  the  ryots.  Neither  can 
it  be  on  the  special  proviso  that  the  zemindar  has  done  anything  to 
improve  the  land,  for  the  law  applicable  to  the  very  case  which  we  are 
considering,  expressly  states  that  we  are  to  provide  for  suits  in  which 

the  increase  is  not  owing  to  the  ageacy  either  of  the  zemindar  or  of  the 
ryot.  Neither,  again,  can  the  proposed  rule  re^t  on  any  general  argu- 
ment drawn  from  the  part  which  the  zemindar  takes  in  directing  and 

aiding  the  agricultural  operations  of  the  cultivator.  The  zemindar,  it  is 
perfectly  notorious,  takes  no  part  in  controlling  or  assisting  the  various 
processes  of  agriculture,  for  I  do  not  consider  the  advance  of  titceavee 
for  seed,  made  occasionally  in  frontier  or  jungly  districts,  as  anything 
but  partial  exceptions  not  to  be  taken  into  account.    Ho  bears  none  of 
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1#65        ^^  rjgie.    He  Buppllds  none  of  the  capital.    He  makes  no  oontribation 

Tbakoobjlvu  to  the  ryots'  stock,  and   he  is  never  anywhere  charged  with  the  erection 

^^^^*'      or  the  repairs  of  the  rjots*  hooees,  which  do  not  belonf^  to,  and  are  never 

BxsHsaBUB    olaimed  by  hinii  but  which  are  invariably  removed  by  the  ryot,  when  he 

MooKSRj^a.  ohanges   his  residence  to  some  other  village.    Nothing,  then,  which  can 

be  discovered  in    the  familiar  and  social  relations  between  the  zemindar 

and  the  ryot  would  seem  to  anthorise  ns  to  say  that,  when  the  value  of 
produce  increases  by  the  sheer  growth  of  the  country  in  prosperity,  by 
the  introduction  and  extension  of  raflways,  by  the  rise  in  prices,  by  *the 
general  security  of  property,  and  by  the  gradual  expansion  of  eivili* 
.  sation,  the  ryot  is  to  get  nothing,  and  the  zemindar  is  to  take  oferything.. 
That  a  reasonable  share  of  the  increase  is  to  fall  to  the  semindar  on 
aooonnt  of  his  increa»ed  expenses*  and  bis  unquestioned  position  and 
rights,  is  admitted,  so  as  to  make  the  division  fair  and  equitable;^  but  it 
must  be  so  to  both  psrt'es.  And  this  requisition  will  be  hardly  satisfied 
by  deduotiog  in  the  ryot's  favor  the  mere  increase  of  the  cost  of  pro- 
dnctioo.  In  many  cases  this  may  be  moch  less  than  the  increase  io  the 
value  of  the  produce.  And  in  all  cases  it  will  not  amount  to  a  rtoog* 
nit]  on  of  the  rights  and  position  of  the  ryet. 

Canwe,  then,  find  any 'grounds  for  suoh  a  rule  in  the  actual  wording 
or  in  the  presumed  intent  of  the  lawP  Surely,  as  far  as  mere  words 
are  concerned,  we  cannot  Had  the  Statute  been  intended  thus  to  solve 
til  our  difficulties,  nothing  would  have  been  more  simple  than  to  add  a 
seetion  to  that  effect.  Instead  of  any  suoh  plain  direction,  we  have  the 
words  "  fair  and  equitable  rates."  Bat  what  of  fairness  or  of  equity,  it 
may  be  asked,  can  there  be  discerned  in  a  system  which  would  take, 
away  all  the  advantages  of  an  increase,  when  there  is  an  increase^  from 
one  person  who  bears  the  labor  of  onltivation,  the  risk  of  the  seasons, 
and  the  chances  of  the  market,  and  would  make  orer  the  same  to  another 
person  who  has  no  such  burden  and  no  suoh  chances  to  bear?  It  may 
be  a  source  of  regret  that  the  law  did  not  lay  down  some  more  precise 
rule  or  formula  than  the  words  "  fair  and  equitable  rates,"  or  even  that 
the  Courts  of  Justioe  are  at  all  made  the  vehicle  o  f  expounding  the  law 
in  the  matter ;  but  as  we  are  bound  to  consider  and  decide  the  point, 
I  do  not  see  how  we  can  give  evei7thing  to  the  sennndar,  if  we  pay^dnie 
attention  to  the  ordinary  meaning  and  import  of  language. 

So  much,  then,  for  the  language  of  the  law.  Then  can  we,  admit<iag 
the  want  of  precision  in  the  language  of  the  section,  support  the  above 
principle  on  what  we  may  conceive  to  have  been  the  intention  of  the 
Legislature?    Now,  the  intent  and  scope  o^  Act  X  of  1859  was  mach 
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canvassed  before  tuid  at   the    time  of  its  pasBing.    The  LegiBlatore        Wg 
aTowedly  oame  forward  to  falfil  the  pledges  of  the  Legislature  of  1793>  XftAKooBAHrt 
to  repair  its  own  nnfortunate  oiidi*s]oiis,  to  supply    what,  owing  to  the      Doasi« 
neglect  and  apathy  of  the  semindars,  h<id  not  been  conferred  on  the  ryot,    BisHasBOt 
and  to  place  the  whole  of  the    relations   between  the  two  parties  on  a  Mook«wm, 
more  satisfactory  and  equitable  footing, — on  a  footing  which  should  raise 
«nd  elevate  the  ryot,  while  it  in  no  way  impaired  those  substantial  rights 
which  Lord  Oomwallis  had  guaranteed  to,  or  had  conferred  on,  the  natite 
gentry  of   Bengal.    Some    of   the  men   who   passed    that    well-known 
Statate  were  men  of  intimate   knowledge  of  the  revenue  Laws,  and  of 
the  habits  of  the  people,  and  all  were  men  distingaishe  I  by  philanthropy, 
«nd  by  active  sympathies   f>r   the   general    well- being  of  the   people* 
Did   they,   then,   deliberately   sib   down     to   enact   a  law   which,    on 
•one  of  the  most  constant   au'l  fertile  sources   of   dispute  and  disagree- 
ment, laid  it  down  that  the  ryot,  for  whose  interest  the  law  was  passed, 
was  to  derive  no  benefit  from  the  general  good  government  and  increased 
prosperity  of  the  ooantry,  and  that  the  zemindar,  to  whose  neglect  the 

law  was  in  part  owing,  should  derive  all  the  benefit  F  I  cannob  gather 
trom  the  debates  that  such  was  their  intention ^  nor  can  I  think  any  such 
rnling  as  that  proposed  for  our  acceptance,  would  have  received  their 
sanction,  or  would  have  been  consistent  with  their  notions  of  what  is 
**  fair  and  equitable.^*  We  must  constantly  bear  in  mind  that  we  are 
now  sitting  to  carry  out  their  intentions,  and  to  apply,  practically,  in  the 
eeotests  between  both  parties,  a  mle,  which  is  to  have  equity  and  fair- 
ness to  both  fer  its  base.  Now,  if  the  rent  of  the  zemindar  rises,  with, 
out  any  e&rt  on  his  part,  in  the  proportion  and  scale  on  which  it  was 
originally  fixed  by  the  custom  of  the  country  and  the  consent  of  both 
parties,  I  do  not  think  that  it  can  be  said  that  It  does  not  rise  in  fairness 
and  equity  as  far  as  he  is  concerned. 

It  follows,  then,  that  I  can  discover  nothing  to  support  this  second 
principle  of  enhancing  rents,  either  in  the  codsistency  and  plausibility  of 
the  theory  itself,  or  in  the  Common  Law  of  the  ooantry,  or  in  the 
relations  in  which  the  zemindar  stands  to  the  agriculturist,  or  in  the  posi- 
tive language  and  wording  of  the  enactment  or  in  the  supposed  inten- 
tions by  which  the  members  of  the  Legislature  were  actuated  at  the 
time,  I  must,  therefore,  reject  the  same^as  not  implied  or  recognized 
by  the  custom  of  the  country,  and  as  not  warranted  by  the  laws  of  the 
fitate. 

In  fact,  this  principle  can  be  adopted  only  on  the  theory  that  no 
vyotSi  no  ordinary  resident  cultivators,  none,  in  fact,  except  hhud-hoiht 
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liM        hadtmi  ryot«,  or  ryots  who  oaq   prove  tbeir    existence  as  far   back  ae 

the  Decennial  Settlement,  have  any  riRbtB    of   oconpancy,  or  had  any 


DoMBB       until  Act  X  conferred  the  same    on  them  by  ite   celebrated  section    6. 
••  But  the  lengthy  arguments  in  the  case,  and  Mr.  Justice  Trevor's  judg. 

MooKuursB.  ment,  as  well  as  Mr.  Justice  Campbell's  and  tho-je  of  my  colleagues  which 
I  have  for  the  first  time  heard  to-day,  have  clearly  shown  and  have  satis- 
fied me  that  such  is  not  the  case,  and  indeed  the  theory  with  which  I  am 
dealing  can  only  be  supported  by  holding  that  the  ordinary  khud-kasht 
ryot  who  came  into  existence  after  1793,  in  the  spread  of  agriculture 
which  marked  the  British  rule,  is  a  mere  tiller  of  the  ground,  who  has 
no  permanent  connection  with  or  beneficial  interest  in  the  soil;  that 
evictions  and  ejectments  have  been,  not  only  occasionally  avowed  in 
legislative  theory,  but  have  been  largely  resorted  to  in  practice;  that 
between  1793  and  1859  the  whole  Common  Law  of  the  country  has 
been  obliterated,  and  the  feelings  and  customs  of  the  population  from  the 
highest  to  the  lowest  have  been  completely  revolutionized  ;  and  that  the 
right  of  occupancy  given  by  section  6  allows  no  ryot,  except  the  class  of 
kadimi  hhud-kaelUf  anything  bnt  the  pref'^rential  right  to  squat,  and  to 
accept,  if  not  a  mere  rack-rent,  at  least  a  rent  which  practically  excludes 
him  from  all  participation  in  the  surrounding  prosperity  of  the  country, 
and  reduces  him  to  a  dead  and  uniform  level  of  risk  and  hard  work,  f<)r 
the  pure  benefit  of  the  zemindar,  without  any  prospect  of  amelioration 
or  increAse  of  his  own. 

Not  to  go  over  the  same  gpround  of  the  B^^ulations  and  Acts  nnne- 
ces^arily,  it  may  be  stated  with  confidence  that  the  reverse  of  all  the 
above  considerations  is  the  case.  Khud  ka$}U  or  resident  ryots  from 
father  to  son  were  always  considered  to  have  a  right  to  remain  on  the 
land  so  long  as  they  paid  tbeir  rent.  Customary  rates  and  pergunna 
rates  recur  again  and  again  in  our  legislatiop.  The  zemindar  with  all 
his  powers  and  rights,  large  as  they  no  doubt  are,  is  not  an  absolute 
landholder.    The  ryot  has  ai)  interest  in  the  land  much  beyond  that  of  a 

mere  day-laborer  or  of  a  person  entitled  to  the  wages  and  the  enhanced 
cost  of  production.    The  Bogulations  and  Acts  extending  over  a  period 

of  years,  universally  appeal  to  precedent,  and  nowhere  actually  annul  or 
obliterate  the  solemn  pledges  of  1793. 

Foisibly,  the  Legislature,  in  seeking  to  repair  neglect  and  omission, 
may  have  extended  the  privileges  of  occupancy  at  fair  and  equitable 
rates,  to  classes  who  otherwise  would  not  have  obtained  it  had  things 
been  left  to  themselves.  Py-Jccuht  tenants,  and  even  mere  squatters,  may 
noW|  after  twelve  years,  unless  the  zemindar  be  vigilant,  claim  rights  of 
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oocnpancj,  wbicb  the  Courts,  interpreting  Act  X  of  1859,  may  be  com-        1865 
pelied  to  uphold  in   their  favor.     But   we  are  not    dealiifg  with  such  8  Tmakooeariii 
case  in  this  instance,  nor  have  the  generality  of  the  cases,  that  have  come       Boflsjea 
before  the  Court  been  of  thia  kind,    In  nearly  all  cases,  rights  of  twenl^y    Big^^^jn 
and  thirty  years  have  betrn  pleaded.    In  any  view,  we  are  to  administer   Mookbuss« 
and  not  to  alter  the  law,  and  we  cannot  take  into  our  oonsideration  any 
particulars  in  which  legislation  perhaps  went  beyond  that  which  popular 
cuertora  and  general  practice  would  have  warranted. 

Finding,  then,  the  second  theory  to  require  for  its  support  a  atate  of 
things  other  than  exists,  and  otker  than,  the  Legislature  has  all  along 
recognised,  I  oone  to  the  last  rulethe  rule  o!  proportion* 

No  via  qiMrta  is  proposed,  or  even  hinted  at^  for  our  aoceptanoe. 
This  ru|e  of  proportion,  it  seems  to  me,  will  comhine  many  of  the 
requisite:!  for  w^tich  we  ought  judicially  to  look,  in  laying  down  general 
principles,  on  which  zemindars  can  make,  and  Courts  can  enforce  claims* 
It  will  proceed  from  the  basis  of  ancient,  recognized,  and  universal  ens- 
toao,  and  it  will  adapt  that  ancient  castom  to  a  new,  a  higher,and  aa 
improved  state  of  things.  It  will  be  in  strict  conformity  to  what  I  un- 
derstand to  be  the  intention  of  the  Legislature,  and  to  what  I  think  is  a 
just  interpretation  of  the  words  of  ActX,  It  will  depend  on  evidence 
whicb,iQ  most  oasos,  will  be  ascertainable  without  extraordinary  diffi- 
culty, vis.,  evidence  as  to  what  is  the  present  price  of  various  kinds  of 
produce  compared  with  the  price  of  the  same  articles  some  ten,  or  twenty, 
or  thitty  years  ago.  I  believe  that  materials  do  exist  fur  this  enquiry, 
and  that  there  are  men  in  ever^  haut,  gunge,  or  bazar  in  the  countzy 
who  will  aupply  such  information.  By  eliminating  all  the  cost  of  pro* 
ductiou,  one  addiiiouul  source  of  confusion  and  intricacy  wiil  be  removed, 
and  all  minute  and  almost  impracti  able  enquiries  into  wages,  stock,  pro- 
fits, and  the  like,  will  be  saved.  Then,  as  regards  the  zemindars,  it 
Bteois  tome  that  such  a  plan  will  be  equally '* fair  and  eqaitable"  to  him. 
Without  an  additional  anna  of  exqenditure,  without  any  increase  of  risk 
or  any  new  share  of  contingencies,he  will  be  able  to  raise  his  rents,    not 

merely  to  the  level  of  local  pergunna  rates,  but  generally  all  over  his 
zemindari,  in  proportion  to  his  own  naturally  increasing  exqenses,  and 
to  the  more  substantial  wealth  and  prosperity  of  the  ryots  of  his  estate. 
He  will  share,  like  others,  in  the  advantages,  as  well  as  in  the  disadvan- 
tages, of  a  general  rise  of  prices.  There  are,  no  doubt,  caaes,  in  which 
it  may  be  diffica.t  to  ascertain  the  old  rates  at  which  rents  were  fixed  ; 
and  there  may  be  otuers  to  which  tb  e  proposed  rule  will  not  apply  at  all. 
lu  regard  to  the  latter>  ^.  Juatioe  Trevor's  judgment  leaves  the  point 
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•  r  •  , 

1865        open ;  and  in  rep^rd  to  tbe  former,  ^11  we  can  say  is  that   tbere   lis   no 

wl"  ^  rale  t^'at  tlie  wit  of  inan  can  devise  under  the  present  state  of  the  law, 

DotsBS       which  may  not  be  diffleuit  of  application  on  some  occasions,  or  may  not 

.^     ^"    *      work  hardship  or  apparent  injustice  on  others.    The  worst  that  can  be 

HooEBaini.  adduced  against  the  proposed  rale  is  that  it  may  be  uneqnaf,  diflScnTt  of 

application,  or  uncertain  in  effect.     But  what  is  certain,  and  the  only 

thing  that  is  certain  at  present,  is,  that  the  mle  in  the  case  of    Tshore 

Gkose  (1)  has  not  only  not  furnished  other  aemindars  and  the  subordinate 

Comts  with  a  aselnl  and  available  preoedent,  but  that  after  all  the  time, 
the  toil,  and  the  great  learning  tbat  has  bean  expended  on  that  case,  We 
are  not  told  that  it  has  even  settled  the  queition  finally  between  the 
actuAl  parties  to  the  ^it. 

After  this,  I  think  we  can  have  little  hesitation  in  adoptins;  the  rule  of 
proportion  as  our  guide,    ^here  is,  in  fact,  no  other  resoarce  left.    Other 

modes  of  adjustment  have  been  successively  cut  away  from  under  our 
feet,  by  a  preponderance  of  arguibent,   or  by  the    sure  test  of  ^tqeritooe. 

I  admit  that  the  Courts  of  this  coantry  are  placed  in  this  matter  in  n 
position  which,  it  is  not  too  much  to  say,  resembles  that  of  no  other 
Courts  in  the  world.  If  the  principle  of  competition  be  anyVhere  fully 
esiabli^hed,  the  rents  of  lands  are  settled  on  the  well-known  maiimsof 
political  eoonomy.  demand  and  supply,  and  law  CotirtiT  batre  V^ry  llttie,if 
anything,  to  do  wiih  the  decision  of  such  questions.  If  ihe  Legurlature 
had  laid  down  a  distinct  and  detailed  principle  for  regulattng^  enhanea- 
ment,  then  Courts  would  only  have  to  apply  that  principle,  as  they 
Would  atty  cither.  But  with  u8,eompetition  is  a  mere  theory,  and  the 
law  has  failed  to  lay  down  a  principle,  except  in  vagtie  and  general  Un- 
"goAge.  We  must  rememder,  however,  that  zemindars  have  been'aecus- 
-tonked  to  bring  their  cases  of  enhancement  and  of  rents  into  our  Courts 
from  the  earliest  period  of  our  rule,  and  th&t  this  system,  which  forces 
them  into  Com*ts,  and  which  thus  contradicts  all  assumption  of  'absolute 
and  unqualified  lights  on  their  part,  is  no  strange  or  novel  system  to 
them. 

^c  must,  then,  do  the  beat  in  our  power,  and  by  a  resort  to  past  cus- 
tom,'as  well  i&n  by  a  consideration  of  the  present  circuinstances  of  the 
time  and  country,  and  of  the  intent  and  langnasfe  of  the  law,  wemus^^ 
endeavour  to  discover  ^ome  role  which  shall  not  be  too  cuinbrous  for  the 
Inacliincry  at  onr  disposal  to  work,  which  shall  prove  itself  to  be  of 
general  but  not  perhaps  universal' adaptation,  which  shall  carr^  otit  the 

'  (1)  1  Marsh,  151  j  W.  B.,  Special  Vpl.,  48,  181  ;  on  review,  146, 


^. 
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r,    :' 

int^tijbtonS'  of  the  LoKi&lature,  wbicU  shall  be  neither  too  much  in  advanco ,       180]^, 
nor.  too  much  behind   the  feelings  of  the  age,  and   which  shall  be  fair  m^^-       '.    "1 
to  the    ryot,  while  it  is  not  inequiiahle  to  the  zemiodar.  Ddbsisk     ' 

The  rale  of  proportion,  aa  far  aa  I  can  judge  at  present,  seems  to  me  v. 

to  coznbine  all  thes^  requisites ;  and^  in  any  view  of   the  case,  to  come  i^oovirjik^ 
closer  to  the  mark  and  to  interpret  the  enactment  better,  than  any  other 
rule  which  has  neither  been  disoasseJ    in  theory  or  been  tried  in  practice 

I  would,  therefore,  transmit  to  the  Division  Court,  and  as  a  coi) sequence 
to  all  the  subordinate  Courts,  the  answer  proposed  by  Mr.  Justice 
Trevor»  with  which  answer  I  hereby  intimate  my  entire  concurrence,  so 
thi^t  the  various  classes  of  subordinate  Judges  may  know  in  what  parti. 
culac  decision  they  are  to  find  the  law    of    the    majority  of  the  Court. 

la  support  of  that  judgment,  and  with  regard  to  the  principles  laid 
before  us,  I  have  thought  it  expedient  separately  to  recerd  my  own 
reasons.  I  may  add,  after  this  consideration  of  the  ease  judicially,  thaf^ 
without  any  extravagant  exceptionB  that  sttch  a  ruling  will  dispose  of 
all  the  difficulties  as  to  rents  all  orer  the  Lower  FroTioeeS,  I  entertain  a 
hope  that  it  will  go  Bome  way  to  decide  matters,  that  it  will  be  eapabV 
of  adaptation  to  the  general  cu'cumstanoes  of  the  conn  try,  that  it  will  tendt 
to  bring  the  interests  of  both  parties  closer  together,  and  thait  it  will  bd 

•   •  •  • 

If elcqmed  as  a  relief  by  the  ryots,  and  perhaps  eTCH  as  a  boon  by  some 
of  the  Zemindars. 

Kbkp,  J. — As  con^derable  dlfferpnce  of  opinion  exists  a»  totb» 
principles  upon  which  suits  for  enhancement  of  rent  brooght  by  a 
landlord  against  a  ryot  having  a  right  of  occupaney,  on  the  groond  thaly 
the  valne  of  the  produce  has  increased  otherwise  than  by  tlte  agenoy  or. 
at  the  expense  of  the  ryot,  are  to  be  determined,  and  as  there  appear  ttk 
be  conflicting  decisions  upon  the  subject,  the  question  has  been  referred 
for  the  decision  of  a  Bench  c<Histst(ng  of  all  the  Jadges  of  this  Co|irt» 

s 

A  preliminary  question  was  raided  and  argned  with  refervnce  to  the 
wording  of  section  6,  Act  X  of  1859,  whether  the  section  is  tobeoon- 
strued  retrosptctively  or  prospectively. 

On  this  point  I  give  my  opinion  with  much  diffidence*  I  would 
observe  Ijhat,  though  it  is  generally  true  that  a  statute  shall  not  be  so 
construed  as  to  operate  retrospectively,  still  if  the  words  are  plain  and 
manifest,  and  can  hare  no  meaning  unless  such  a  construction  be  adopt^ 
ed,  the  Courts  is  bpond  to  give  ^ect  to  them  notwithstanding  any  parti- 
cular hardship,  inconvenience,  or  detriment  which  may  bo  thereby 
occasioned.    It  appears  to  me  that  the   words  used  by  the  Legislature 
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^^^  ill  the  said  section  will  admit  of  no  other  reasooable  intorpretation  than 

Thakoobahsb  *^**  *'^®  Legislatore  ioteoded  them  to  be  constrned  retrospeotirelj. 

DoMBB  As  to  tho  principle  upon  which  suite  for  enhancement  of  rent  against 

BuiHEiiBua  *  ^^  ^^^^  *  ^^^  ^^  occupancy  are  to  be  determined,  I  Hm  of  opinbn 

MoouBjBB.  that  the  inmma  hitherto  paid   by  the  tenant  must    be  presunied  to  be 

fair  and  equitable^  and  that   it  cannot  be  enhanced  nnles  the  landlord, 
upon  whom  the  onut  Uee,  can  prove  that,  under  some  one  of  the  groands 
laid  down  in  section   17  of    Aot   X   of   I859»   the  jnmma  is  liable  to 
enhancement. 
.  Mach  has  been  said  in  the  eonrse  of  this  protracted  argmnent  on  the 

fiubject  of  the  stolut  of   the  ryot   prior   to  the  enactment  of  Act  X  of 
1859«    It  has  been  oontended  bj  the  learned  ooaofel  for  the  ernnndara 

that,  prerions  to  the  aforesaid  eiMietmont,  the  only  ryots  wha  had  any 
rights  of  oconpancy  at  all  were  the  kadimi  khad-kasht  ryots,  er 
their  decendants;  and  that,  with  the-  eseepti'^n  of  tenants  of  that  class ^ 
all  other  tenants  whose  tenures  were  either  created  at  some  tme  snbse- 
qneni  to  the  Perpftnal  Settlement,  as  well  as  those  who,  to  use  the 
words  of  the  learned  oouosel  Mr.  Doyoe,.  are  the  mere  croutares  of 
Act  X,  are  mere  tenants-at-will»  liable  to  ejectment  at  the  caprice  of 
the  aemindar,  nnlesa  they  pay  the  highest  rate  of  rent  which  can  be 
obtained  by  competition.  On  the  other  hand,  it  was  argued  by  tho 
pleader  for  the  ryots.  Baboo  Dwarkanath  Mittei*.  who  conducted  their 
case  with  very  great  ability,  that  both  previous  to  and  subsequent  to  the 
Perpetual  Settlement,  indeed  up  to  the  passing  of  Act  X,  no  ryot  of 
any  deeoription  or  class  could  be  ejected  as  long  as  he  paid  his  rent 
aooording  to  the  pergunna  rates,  or,  in  the  absence  of  such  ratea,  accord- 
ing to  CQBtoniAiy  and  prevailing  rates. 

It  appears  to  me  to  be  unnecessary  to  record  an  opinion  at  any  length 
upon  the  vexed  question  of  the  rights  aud  itatu^  of  the  ryot  at  tha 
time  of  the  Perpetual  Settlement  aud  subsequent  thereto  up  to  tho 
passing  of  Act  X  of  1859,  inasmuch  as  that  enactment  has  dofinitoiy 
declared  what  the  rights  of  the  ryois  are.  I  shall  content  myself 
with  briefly  stating  that,  in  my  opinion,  prior  to  the  Pei-potual  Settle- 
znent,  the  semindars  possessed  no  absohite  or  proprietary  title  in  the 
soil,  that  such  title  was  for  the  first  time^  and  gratutiousiy,  vested  in 
them  by  the  British  Qovornment.  The  name  of  zemindar  was  wholly 
unknown  to  the  Hindus,  and  was  borrowed,  together  with  the  office 
from  Mahomedau  institutions.  During  the  Hindu  administration,  the 
ryot  was  the  real  proprietor  of  the  soil ;  culiivated  land,  says  the  text 
of  Menu,    "  is  the  property  of  him  who  first  cleared  and  tilled  it.** 
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The   zemindars  uider  tho  Mahomedan    Government  were  mere  oon-        1^^ 
tractors,    ooliectors,  or  farmers  of  the  revenue,    reeeiving  a  percentage  Thaioobanck 
for  then*  tronble  Hnd  responsibility,  and  small  grants  of  lusd  in  the  shape      I^ow>b 
of  nankar   or  chifJcran  for  their  sabsistenoe.    I   am  farther  of  opinioo   Bisrsshob 
that  the  settlement  was*  originally  made   with  the  ryots,  the  8oTereign   Mooksmjis. 
receiving  a  portion  of  the   crop  either  in  kind  or  in  money,  and  the  ryot 
tho  remainder   :  what  this    portion  was  is    varionsly  stated  by  different 
antborities,  bat  this  muoh  is  abundantly  clear,  that  the**  suacd  jumma^ 
handV*  was  based  upon  a  rale  of   proportion  and  on  custom,  and  not 
fixed   by  competition,  and  that  as  long    as  the  ryot  paid  the  assesamotit 
fixed,  or  was  willing  to  do  so»  ho  was  not  liable  to  ejectment. 

When  the  proprietary  title  in  the  soil  was  Tested  in  the  zemindars  by 
the  British  Government,  the  rishts  of  the  ryots  w  ere  expressly  reserved 
and  the  farmers  of  the  Perpetual  Settlement  distinctly  intimated  to  the 
zemindars  that  the  Government  reserved  to  itself  the  power  of  en»cting 
such  Regulations  as  it  might  deem  necessary  and  proper  for  the  protect 
tlon  of  the   ryots  and  other  cultivators  of  the  soil,  and  that  no  lemindar 

or  other  ,aotnaI  proprietor  of  the  land  would  be  entitled  on  that  aocount 
to  make  any  objection  to  the  fixed  assessment  which  they  had  respective- 
ly  agreed  to  pay.     (See  Olause  1,  section  8,Regu1ation  1  of  1793.) 

The  Uon'blo  Court  of  Directors,  in  their  Minute  conveying  their 
sanction  to  the  Permanent  Settlement  with  the  zemindars,  remarked—* 
'^  We  expressly  reserve  the  right,  which  clearly  belongs  to  us  as  Sever- 
eigns,  of  interposing  our  authority  in  making  from  time  to  time  all  such 
regulations  as  may  be  necessary  to  prevent  the  ryots  being  improperly 
disturbed  in  their  possession,  or  loaded  with  unwarrantable  exactions 
such  interposition  being  clearly  consistent  with  the  practice  of  the  Mogul 
Government,  under  which  it  appeared  to  be  a  general  maxim  that  the 
immediate  cultivator  of  the  soil  duly  paying  his  rent  should  not  be 
dispossessed  of  tho  land  which  he  occupied."  (Seepage  189,  volume 
II,  Harington's  Analysis.) 

In  the  Minute  recorded  by  the  Marquis  of  ( Jomwallis  on  the  3rd  of 
Jebraary  1790,  His  Ljrdship  observed,  *'  that  e  very  biga  of  land 
eultivated  by  tho  ryots  mast  have  boon  cultivated  by  an  express  or 
implied  engagement,  that  a  certain  sum  should  be  paid  for  each  biga 
and  no  more,  and  that  the  rents  of  an  estate  can  only  be  rai>ed  by 
inducing  the  ryots  to  cultivate  the  more  valuable  articles  of  preduce,  or^ 
by  clearing  the  extensive  tracts  of  waste  land  whiih  are  to  be  found  in 
almost  every  zemindari  in  Bengal."  In  another  part  of  the  samo 
Minnte  ate  the  foUowiag  remarks :  "  Keitber  is  the  pnvilege  which  the 


^9^'       ryoU  in  m^ny- pwtp  <d  Bengal  ei^o;  o£  holdimf  po«8938ioii  of  Um  ipoi* 
THAKooftAvm  ^  ^^  wbich  tiiej  cultivate,  so  long  i|8  tbej  pay  tibo  revenne.  asieeeod 
^^f>9»*9.      opoa  themi  by  aoj  meaneinooiapaliible  with  the  rights  oC  Ibe  semMkra. 
BioMBva*  Whoever  luliviit^  the  lapd,  the  aemoidar  caa  receive  no  more  than,  the 
Moosaaiaa*  established  rent  whiph  in  moat  places   is  folly  equal  to  what  the  culti- 
vator can  afford  to  pi^.    To  parmit  hiru  to  diapoBsess  one  cult  vator  for 
the  sole  purpose  of  giving  the  land   to  another,  would  be  vesting  him 
with  a  power  to  oomoait   tho  wanton   act  of   oppression  from  which  he 
would  derive  1^0  benefit." 

From  these  remarks,  it  appears  to  me  clear  that  His  Lordship  was 
Bensible  that  the  rjots  had  rigiits,  and  that  thei^  rents  ware  fixed  wpoa 
some  established  and  customary  principle* 

AH  the  old  Regulations  from  1793  to.  1812  speak  of  perganna  latea 
as  fixed  by  cuatom  unl  not  by  c  >mpetition  ;  and  ^ectioq  7,  Begulatio^  XV 
of  1794,  enacts  that  "  no  proprietor  of  land  shall  require  ryots  to  tako 
out  pottas  at  higher  rates  than  tho  established  rates  of  the  perguana 
for  the  sama  qui^ity  Hud  description  of  land,  but  that  ryots  shall  be  en* 
titled  to  bav^  such  pottas  renewed  at  the  es^blished  rates." 

The  old  Sale  Laws  make  clear  mention  of  the  established  rates ;  and  it 
was  only  in  18^2,  by  Kegulation  XI  qf  that  year,  that  eveu  an  auction- 

parohaeer  at  a  Sft^e  for  an^ara  of  the  Gcvernm^nt  revenue  oould  eject 
occupant  ryots,  and  this  power  of  ejectment  w^a  taken  away  ffx>m  them 

in  the  case  of  ryots  with  rights  of  occnpancv  b^  Act  XI  of  1859. 

To  oome  to  Act  X— and  by  this  Act  alone  all  suits  for  enhance 
m^nt  of  rent  must  be  determinod—we  find  throe  classes  of  ryots 
define)]!— 

lal»f-Tho4e  who  lore  protected  from  enhanoement  under  sections 
Sandi, 

2ii<f.— 'Tboae  who  have  rights  of  occupancy  as  deoUred    in  section  6 , 
an4  whose  lon^  ia  ,uot  lia^de  to  janliancement  as^  rule,  but  only  on  certain 
grounds  and  ciroumatances  which  muat  be  atrio^y  pcoved  by  the  zemin- 
dar ;o,ni 

39|c{.— TcnaQta  who  have  no  right  of  oooiip^ncy,  aad  who  ^y  thero« 
fore  be  said  to  be  tenaat^.^trwill. 

!(>  Uie  pxesept  instauce,  we  are  dealiujg;  with  the  cases  of  ryots  ooxning 
under  the  second  class. 

Admitting,  then,   that  the   zemindar  has    established    a  groond  for 
*ei)hancemet>t,  viz.,  th^  the  value  of  the  produce  has  increased  otherwise 
.than  ^y  the  agency  or  at  tho  expense  of  the  ryot,  on  irh^t  prioc^pXe  if 
the  rent  to  be  enhanced  ? 


•FULL  **(NCH  BULINeS.  S»l 

Mr.  Jftfttiee'Oatepbell  has  Tfe'ry  clearly  stown  in  his  jndgifleht  referring        *1865 
^ese  oases,  that    there   is   no   fited  rale  for  the  guidance    of  the  loirer  TBAKootiioffl 
Court 8.    Eich  Court  prodeedfl  upon    soiue  arbitrary  rule  of  its  own,  'and       Bobsbb 
eyen'thesabieCotirt  is  ii6t    suided   by  one   uoifonn  rule,  thou  irk  the    .      ^' 
elatm  to'enhanoe  may  be  made  oa  one  and  the  very    aame  grouud.    It  is    MtxMcvBJM 
therefore  clearly  a  matter  of  vital   importaaco  to  the  prosperity   of  iine 
whole  a^icnltural  community  that  f^ome  fixed  and  certain  rule  should  be 
established.    Anything  is  better    than  the  present   system  bf   doubt  and 
confusion. 

*   Three  prdposttionB  have  been  eabmitted  for  our  consideration  :— 

1«<.— ^hit  a  tfok  Who  1MB  'aoquifed  •right  of  occnpaacy  under 
seetion^'hfiffno'prefereneeover  ia  third  .party  who  has  not  acquired 
'«uch  right,  be jottd'that^  inot  b^ug  liable  to  ejectment  as  loijig.  aahe 
consents  to^  fiy  "tho  highest  market  *  er  competitive  ifate, 

2fu2.-^That  all  increase  in  the  value  of   the    produce,   after   deducting 

any  increase  in  the  expenses  of  cultivation,  which  include  a  fair  and 
equitable  rat«i  of  wages,  interest  6n  stock,  &c.,  is  the!  sole  tight  «f  the 
i2emindir,and"must  be  added  to  the  old'  rent,  «3ie  whole  forming  the  rent 
^yable  to  the  zemindar. 

3r(2.— ^That  the  utcrea^ed  refit  'ishould  bear  '  to  the  old  rent  the  tame 
proportion  as  the  former  value  of  the  soil  bears  to  its  prtoeAt  value. 

The  first  proposition    has    my   unqualified   disapproval.    It  is  neither 

ftor  nor'equitfible.    It  deprives  '  5be    otcupilncy-ryot   id   every  privilege 

ivhich'  Act  X'*^  'vested  in   him,  and  relegates  him   to   the  position  of  a 

'mere hired' laborer,' without' a  hot>e or  prospect  bf   any  amelioration  of 

his  wretched  condition.  The  rights  of  the  r^'ots,  thongh  they  may  have 
been  in  abeyance  for  nearly  a  century,  have  never  been  lost  to  them; 
the  hope  of  their  recognition  has  been  too  long  deferred,  but  those  rights 
have  at  length  been  conceded  to  them  by  Act  X.  The  Select  Com- 
mil^tee who saton the  BUI < Act  X)  remarked  that  the  "  recognition  of 
-a  right  ol  occupancy  in  the  ryot  necessarily  implies  some  lim  t  to  the 
disoietioR  of  the  landlord  in  adjusting  the  rent  of  the  person  possessing 
flttcha  rjight."  If  the  ryot  with  a  right  of  occupancy  is  liable  to  eject- 
ment^ imlets  he  pays  the  highest  rate  of  rent  that  can  be  obtained  by 
cmnpetition^  his  position  is  much  the  same  as  a  tenant-atwill,  and  the 
tde6la!rtiti(m  tiu^he  has  rightvof  occupancy  appears  to  me  to  be  a  mere 
-me<0Kefy* 
-^^e'ieb(M'|>raiMB{tidn<id  aleo,  in  my  opinion,  aieiiherfair  nor^uit- 
able.  '  The  -drigfiial  ^"adjnstmeht  -  of  the  -  r^t  was  made  aooording  to 
customary  rates,  and  tho  rent  payable  by  the  tenant  was  not  rent  proper 
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1666        in  the   sense  nsed  by  politioal  economists.    I'he  zemindar  spends  no 

Thacoobanbe  n»o'»07  ^^^  improving  tbe  land — he  takes  no  risks  upon  himself  of  di  ou^ht, 

Domes       inundation,  loss  o'  crops,  Ao,    On  what  principle    of  eqnitj    and  fairness 

Diiassans    ^"^  ^  claim  tbe  whole  increase  in  the  value  of  the  crop.P    Are  the  rjots 

MoocswiM.  f^  benefit  in  no  degr*  e   by  a  rise  in  the  prioe  of  agriooltnral    prodncei 

thoagh  they  ran  all  the  risk  ? 

The  third  proposition  appears  to  me   fo  come  np   to   the  standard  of 
what  is  fair  and  equitable  to  both   parties  ;    the    theory  is  one   of   easy 

application,  it  is  aniform  in  its  ope*  ation,  it  is  one  that  adapts  itf  clf  to 
the  simple  understanding  of  the  ryot,  and  is  not^asfaras  Icaajndge* 
prodQcti\  e  of  loss  to  any  party,  inasmnch  as  the  rise  in  the  valne  of  the 
produce  ai.dtbe  rise  in  the  rent  proceed  fwri  pa§$n.  All  intricate  and 
vexatious  enquiries,  and  details,  of  which  both  parties  are  impatient,  are 
rendered  nnneoessaiy  by  its  adoption ;  and  as  no  better  rale  suKRefits 
itself  to  me,  I  cannot  but  give  it  my  unqualified  approvaL  It  is  of  course 
very  difficult  to  lay  down  a  general  rule  which  shall  meet  the  varied 
drcusD stances  under  which  suits  for  enhancement  of  rent  may  be 
brought;  and  in  assuming  the  proposed  rule  as  the  best  adapted  for  all 
but  exceptional  cases,  I  wish  it  to  be  understood  that  in  eases  where  a 
special  contract  exists,  binding  the  parties  to  other  proportions)  the  rule 
will  not  be  applied. 

HoaaAN,  J.- The  suit  which  is  before  the  Diviflion  Court  in  speoial 
appeal  is  a  suit  by  the  plaintiff,  a  pui'chaser  of  an  estate  sold  by 
auction  for  arrears  of  Government  revenue,  against  the  defendant^  a 
lyot,  who  has  gained  a  right  oi  occupancy  under  the  6th  section  of 
Act  X  of  1859.  In  form  it  is  a  suit  for  a  kabnliat,  but  the  substantial 
issue  between  the  parties  is  admitied  to  be  whether  the  defendant's  rent 
can  be  enhanced,  and  ut  what  rate,  the  value  of  the  produce  of  the  land 
httving  increased.'  The  question  which  has  been  asked  of  us  by  the 
Division  Court,  and  the  only  question  which,  I  oonoeive,  it  is  competent 
to  us  authoritativeiy  to  answer  on  this  occasion,  relates  to  the  principle 
which  the  Coui*t  Mhould  lay  duwn  for  the  guidance  of  the  Deputy 
Collector  on  the  trial  of  the  suit  which  is  to  be  remanded  to  him.  Many 
other  questions  m<iy  arise  in  the  suit,  and  some  have  been  discnsaed  here, 
which  I  think  it  needless  tocopsider,  beyond  remarking,  with  refereooo 
to  one  ot  the  latter,  tbitt  iu  my  opiniun  the  appropriate  fonn  of  suit  in  a 
case  like  the  present  is  a  suit  for  euhancemeut,  brought  after  due  aervice  Qf 
a  notice  spectlying  the  grounds  on  which  an  enhancement  of  rent  is  claim- 
ed>  accordmg  to  the  pcovisions  of  the  13th  section  of  Act  X  of  X859, 
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The  only  rule  of  d^cisioa  which  the  Legialatare  has  provided  to    guide        1865 
the  GoQi'ts  in  enhaaoing  the  remts  of  lyots  haviog  rights  of  occupancy  I.  ^^ 

but  not  holding  at  fixed  rates  of  rentSy  is  that  ooatained  ^  the  6th  sec       Dosbbb 
tioD,    Saoh  ryots  **•  are  entitled  io  receiTe  pottes  at  fair  and  equitable    ^     ^*    ,^ 
vateR."  MooKxsjaB 

These  indefinite  words  hav^  as  may  well  be  supposed,  received  varioua 
coa^tractiona.  In  the  Courts  below,  it  appears  from  the  case  now  before 
us  that  three  widely  diiSerent  interpretations  have  been  given  to  them  : 
lAJythat  the  rent  should  be  increased  in  proportion  [to  the  net  increase 

ft 

in  the  valoe  of  the  produce  ;  2nd,  that  the  increased  rent  should  be 
what  upon  open  competition  may  be  obtained  as  rent;  Srd,  that  the 
inerease  in  value  shoald  be  equally  divided  between  zemindar  and  ryot. 
And  of  this  last  interpretation,  again,  it  is  said  by  one  learned  Judge 
that  the  principle  of  dividing  the  increase  equally  may,  in  many  cases,  be 
rottghly  equitable,  while  by  another  the  principle  is  said  to  be  in  fact  no 
IKinciple  aA  aU,  and  to  be  established  on  no  fair  and  equitable  basis. 

In  this  Oourfc  there  have  been  two  conflicting  decisions,  which  have 
caused  the  prese  ut  eaae  to  be  referred  to  the  Fall  Court. 

According  to  the  first  of  these  decisions — EiUs  v.  Ishore  Ghose  {!),  the 
Court  recognized  the  principle  of  competition  as  the  mode  of  ascertaining 
the  fair  and  equitable  rate  ot  rent.  In  the  Chief  Justice's  judgment 
disposing  of  the  application  for  a  review,  it  is  said,  with  reference  to  the 
terms  of  the  5th  sec  ion  which  have  been  quoted :— '^  This,  in  my 
opinion,  gave  the  ryot  no  greater  right  than  woald  be  created  by  a 
eoveoani  in  a  lease  to  renew  it  at  a  fair  and  equitable  rent.  To  be  fair 
and  equitable,  it.  must  be  fair  and  equitable  so  far  as  bobb  parties  are 
conoerned,  not  fair  and  eqoitable  as  regards  the  ryot,  and  unfair  and 
inequitable  as  regards  the  proprietor  of  the  land  ;  and  it  woald  not  be 
fa  r  and  equitable  to  a  landowner  to  fix  the  rent  at  a  lower  rate  than  be 
could  obtain  from  a  new  tenant  if  he  bad  not  been  deprived  by  the  Act 
of  the  Legislature  of  hia  power  of  determining  the  tenancy  and  ce-lettiQg 
the  land  to  a  new  tenant."  . 

Aceording  to-  the  later  deoi8ion-«-S^t&  Narain  Qho8%  y.  KasheB  p6r- 
thad  Maoherje^  ani  oihera'  (2),  the  rent  paid  in  adjaeent  '  plaees  by 
ryots  of  the  same  elass  for  land  of  equal  fertility  will  show  the  fair  and 
ecfuitable  rate ;  or  if  rents  im  the  neighboarfaood  have  not  adjusted  them^ 
selres  to  the  altered  oivcumstanieee  of  the  lands,  then  the  adjastment 
must  be  "  acoorcGng  to-  the  method  of  proportion,  that  is,  the  inorea^ed 

(I )  1  Marsh.,  151 ;  W.  ft.,  Special  Vo',,    (2)  1  W.  B.,  226. 
48, 13U  on  review,  146. 
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1S66        rent  mnst  bear  to  the  dd  rent  the  sama  proporttoa  as  the  former  Talxie 
tTHAKooBANEB  ^  ^^®  prodace  of  the  aoil  bears  to  its  present  Talae." 

D06BKS         X  agree  with  the  majority  of  the  Oourt  ia  kolding  that  the   first  of 

BxsHiESHCB    ^heae  two  decisions  is  «rroaeoiu.    Whatever  may  be  the  fair  and  eqait- 

MooKKSJiB.   able  mode  of  adjusting  the  rent  between  a  Izemindar  and  a  ryot  having  a 

right  of  oocopanoy  nnder  the  Aot^  I  think  that  it  was  not  intended  by 

the  Legislatorei  and  that  it  is  not  the  true  meaning  of  the  words  they 

have  employed,  to  give  to  such  a  ryot  no  greater  right  |or  interest  in  the 
land  than  that  of  retaining  possession  of  it  so  long  as  he  pays   a  rent 

equal  to  that  which  other  persons  having  no  amch  right  may  be  willing 
to  pay. 

I  think  if  we  advert  to  the  previous  law,  as  we  must  do  in  order  to 
give  a  proper  construction  to  the  words  "  fair  and  equitable/'  we  shall 
have  little  difficulty  in  concluding  that  this  construction  is  incorrect. 

^ct  X  of  1859  is  not.  for  the  most  part,  an  Act  introducing  new  law. 
It  is,  as  the  preamble  declares,  a  re-enactment  with  modifications  of  the 
provisions  of  the  then  existing  law  relative  (among  other  things)  to  the 
rights  of  ryots  with  respect  to  the  delivery  of  pcttas  and  the  occupancy 
of  land.  The  Act  defined  and  settled  several  important  questions  con- 
nected with  the  relative  rights  of  aemindar  and  ryot  which  had  remained 
undefined  and  unsettled  from  the  commencement  of  legislation  in  Bengal ; 
and  it  farther  collected  in  one  enactment  the  existing  laws  connected 
with  rent  and  the  occapaocy  of  land,  which  were  before  contained  in  a 
great  number  of  Begulations  extending  over  a  period  of  sixty  years. 

It  may  be  that,  while  re-enacting  and  modifying  and  defining,  the  Aot 
does  in  fact,  in  soma  respects,  also  extend  the  old  law  in  such  a  way 
that  not  only  are  old  rights  restored,  but  some  new  rights  have  been 
created.  However  this  may  be,  it  is  our  duty  to  give  full  elfeot  to  all  its 
provisions. 

The  first  question  which  arises  for  our  decision  is  whether,  by  the 
6th  section,  a  right  of  occapancy  is  ffiven  to  all  occupants  who  have 
occupied  their  present  holdings  for  twelve  years,  or  only  to  those  who, 
after  the  passmg  of  this  Act,  shall  occupy  for  twelve  years.  As  to 
this,  the  rule  of  construction  is  dear.  Laws  are  generally  to  be  construe^ 
to  be  prospective,  and  intended  to  r^^late  the  future  conduct  and  rights 
of  persons ;  but  where  the  intention  of  the  Legislature  is  manifest  and 
unambiguous,  the  Court  is  as  much  bound  to  give  effect  to  it  here  aa 
in  other  cases.  The  words  of  the  section,  in  my  judgment,  plainly 
include  all  occupants  for  twelve  years,  as  well  those  whose  occupation 
had  commenced  before  the  Act  passed;  as  tutnre  occupants ;  and  thia 
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Tieff  is  strengthened   by  th&  mode-  in   which   old   laws  are-  presently        ^96$ 
repealed,  the  new  enaotmeat  being  eridently  intended  forbhwitb  to  supply  xhakooranbb 
their  place.  Dosubb 

I  have  said  that,  in  my  opinionv  we  most  look  to  the  previons  legis**    BisHisttua 
lation  (m  this  snbjeot  in  ordto  ta  eonstme  the  Aet  of  1859.    Mach  of  Moobbejeb^ 
tho  legislation  of  1793  remained  in  force  when  the-  Act  passed.    I  will 
▼ety  briefty  state  the  effect  of  the-  principal  laws  of  1793  and  of  snbse- 
qaant  years ;  bat  before  doing  bo»  it  is    also  neoessaoy  to  advert  to  the 
state  of  things  prior  to  the  oommencement  of  our  legislation. 

Before  the  Permanent  Settlement  and  from  a  time  long  prevTons  to 
onr  rale,  the  state  of  property  in  laod  here  seems  to  me  to  have  been  a 
kind  of  joint  ownership  between  the  Gbvernment  and  the  cultivators. 
The  revenue  of  the  Gbvernment  was  derived  in  a  great  measure  from 
the  land.  The  Qovemraont  was  entitled  ta  a  portion  of  the  produce, 
and  the  cultivator  was  entiled  to  the  rest.  The  share  of  each  was 
ascertained,  and  the  right  of  the  cultivator  to-  hold  bis  land  so  long  as 
he  paid  his  assessment  to  the  Grovermnent  was  never  questioned,  it  is 
true  that  the  State  did  not  limit  itself  to  the  share  of  the  produce  set 
apart  for  it.  It  was  tbe>  judge  of  its  ovm  wants,  and  had'  the  power  to 
exact  at  will  from  the  cultivator;  bat,  inlaot,  it  sa  far  recognized  and 
respected  the  established  mode  of  division  that  its  increased  demands 
did  not  take  the  shape  of  an  increase  in  the  cultivator's  rent.  The 
" asaal  jumma"  or  original  rent,,  remained  unohaoged,.  Of  tlie  many 
assessments  which  barthened  the  ryot's  lands  this  one  invariably  took 
the  lead,  and  had  the  semblance  at  least  of  governing  the  mode  by  which 
the  others  were  determined. 

When  I  say  that  the  State  and  the  cultivators  were  'together  the 
owners  of  tbe  la  nd,  I  do  not  meao  to  deny  that  intermediate  rights  of 
property  of  various  kinds  existed.  Bat  such  rights  had,  for  the  most 
part,  I  think,  a  later*origin  thaa  the  others.  They  generally  (although 
not  always)  originated  either  in  the  aiuhority  which  was  givea  to  per-^ 
sons  of  various  degrees  to  ooUeot  from  the  cultivators  the  portion  of  the 
grass  produce  which  belonged  to  the  btate,  or  in  a  gift  by  the  state  to 
individuals  of  its  share  of  the  produoe.  Those  who  ooUectad  tbe 
Qovemment  share  were,  in  fact,  so  far  as  the  Qovemment  was  con. 
eemed,  mere  Stewards  or  administrators,  holding  whatever  they 
possessed  in  that  oharaoter  by  a  very  preoarioua  and  aacertain  teoure  ; 
but  as  against  the  ryots»  they,  undoubtedly,  had  great  powers,  and 
it  is  certain  that  they  increased  their  incomes  by  collecting  from  the 
latter^  under  Tarions  names  and  pretexts,  sums  Dbut  in  excess  of  the 
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1865        amount  whicbftltey  paid  to  the  Government,  or  whiob  the  Goremment 
m  could  fairly  demand.    But  whatever  was   the  position  and  authority  of 

Dawn  these  intermediate  persona,  they  had  of  right  nothing  that  was  intended 
P  ^*  ^  hy  the  Stateto  to  enable  them  to  trenoh  upon  the  i u  terests  posBSSBod  by  the 
MooKs&ru.  oaltirators,  and  it  was  the  admitted  right  of  the  GoTernment,  and  one 
which  has  never  been  relinqnished,  to  interpose  its  authority  for  the 
protection  of  the  cultivators.  Indeed  the  ancienb  rerenae  system  made 
provision  (which  perhaps  our  own  system  might  well  have  adopted  nM>re 
effectually  than  it  did)  at  onoe  for  the  proteotion  of  the  ooltivatora  from 
oppreeion^  and  for  securing  the  full  legal  ri^ht  of  the  Sovereign^  for  it 
was  the  duty  of  certain  officers  who  were  indep«ndenb  of  the  zemindars 
to  record  and  preserve  whatever  information  was  requisite  to  protect  the 
xyot  from  exactions,  and  she  State  from  loss.  The  great  body  of  cultiva- 
tors were  persons  settled  on  the  lauds  cultivated  by  them,  and  having  a 
right  to  hold  their  lands  undisturbed  so  long  as  they  paid  their  dues,  the 
amount  of  which  was  aseertuned  (so  far  as  it  was  at  all  lawfully  ascer- 
tained) neither  by  the  will  of  the  zemindar  nor  by  oompetition.  As  to  the 
latter,  it  has  been  well  observed  thab»  "  in  a  situation  in  which  the  revenue 
of  ihe  Soverdgn  was  increased  in  proportion  to  the  number  of  cultivators^ 
and  in  which  a  great  proportiou  of  the  land  continued  void  of  cultivators, 
there  would  be  a  competition,  not  of  cultivators  for  the  laud,  but  of  the  land 
for  coltiyators.  If  a  ryot  cultivated  a  piece  of  ground,  and  punctually  paid 
his  assessment,  the  Sovereign  would  be  far  from  any  wish  to  remove  him^ 
becaose  it  would  bo  difficult  to  supply  his  place."  There  wore  also  other 
cultivators  who  migrated  from  time  to  time  from  one  place  to  aootLer*  Tiie 
former,  the  khud-kasht,  were  by  far  the  must  numerous  and  important 
class.  The  latter,  the  py-kasht  ryots,  had  little  ur  none  of  the  local  attach- 
ment  which  facilitated  exaction  from  the  fixed  occupant.  They  would  not 
submit  to  so  high  an  assessmetlt  as  the  khud-ka^t;  and  when  they 
were  oppressed^  they  easily  abandoned  tl.e  lands,  cultivated  bjr  them. 

When  the  British  Government  had  succeeded  to  the  rights  of  the 
former  rulers,  had  ahd  experienced  the  evils  arisiug  from  au  arbitrary 
and  uncertain  aissessment  of  the  Government  re venue»  it  wsa  resolved  to 
fix  permanently  the  annual  payment  to  be  received  by  the  Government 
(so  as  to  give  iadnoemeots  to  other  persons  baviog  interests  m  the  land 
to  improve  and  extend  oultivatiou).  and  alseto  oon.ert  the  zemindars 
into  iand*owners. 

The  Begulation  of  1793  finally  eatablished  the  permanency  of  the 
Settlement.  These  Regulations,  and  the  contemporaneous  public  papers, 
which  have  been  quoted  on  both  sides  during  the  argument,  cle  irly  aho\r 
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both  what  wai  then  girea  to  the  semindar  and  vfaat  was  withheld  from        "^^SB 
him.    In  my  jadgment  he  rocwFed  nothing  from  the    State  which  can  xhakoobanbe 
justify  the  argument  which  haa  been  put  forward  on  hia  behalf,  that  his      Dossib 
Tested  rights  are  impaired  by  the  oon&tmction  of  the  late  Act  which  we   b,8„e*hub 
are  about  to  adopt.    By  the  limitation  of  the  Government  demand,  and  MooKaBjaa 
the  conversion  of   his  semindari   tenure  into  a  right  of  proprietorshipy 
he  gained  much.    Henceforward  be  alone  was  entitled   to   the  profits  to 
arise  frooi  the  caltiTation  of  the  vast  tracts  which  then  lay  waste  and 
uncultivated,  and  from  the  growth  by  the  ryots  of  the   more   Talnable 
articles  of  produce  on  which  an  increased  rent  wa«  payable.    But  the 
estate  of  which^he  became  the  proprietor  was  not  an  unencumbered  entate. 
With  which  he  was  free  to  deal  as  if   he  alone  were  the  proprietor. 
Besides  the  Gk>vemiiient  revenue  there  were  other  chiu*ges  upon  it  which 
mitorially  limited  his  ownership*    The  ryots  having  rights  of  occupancy 
did  not  derive  their  rights  from  him,  but  from  a  title   anterior  to  his  ; 
and  the  Government,  in  its  bounty  to   the  aemlndar,  gave  only  what  it 
justy  could  gire»  that  is  to   Bay»   what   belonged   to   itself,  not  what 
belonged  to  others.    Nothing  was  given  to  him  which  oonld  treiioh  upon 
the  cultivators'  rights,  or  which  could   justify  a   coQt<nuarce   by  him  of 
the  exactions  by  which  the   ryot    had    been   oppressed   in  former  days. 
The  laws  of  1793  distinctly  prohibited  the  imposition  of  any   new  ab«rab 
or  cess.    They  direoted  the    consolidation  of   all  eziatins;  demands,  and 
the  issue  of  pottas  with  the  amount  or'  rale  of  rent  specifically  adjusted. 
They  also  provided  for  the  renewal  of  pottas  at  determinate  rates  when 
cancelled  under  the  rule&  existing  against  collusive  or  improvident  agree^ 
ments.    The  zemindar  was  bound  to  respect  the  leases  in  foit^  at  the 
time  of  the  Settlement.    He  was  allowed  to  let  the  remaining  lands  of  his 
estate  in  whatever  manner  he  thotight  fit,  under  the  restriotio  n  prescribed 
by  law  (see  Beg.   VlII  of  1793,   section    52).    He   was  free  to   engage 
or  not  with  a  new  comer ;  but  as   regards    all  ryots    on    his  estate  who 
wore  entitled  to  demand  pottas,  he  was  bound,  if  a  dispute  arose  con- 
cerning the  rate  of  rent,  to  submit  the  matter  to  the  decision  of  the 
District  Court  (Beg.    IV   of   1794),   which  was  directed  to  fix  the  rent 
"  according  to  the  rates  eetablished  in  the  pergunna"  for  similar  lands. 

These  provisions  at  least  show  the  intention  of  the  Legislature  to  protect 
the  ryots  from  enhancement  at  the  discretion  of  the  zemindar  or  others 
wise  than  by  determinate  rates. 

But  unfortunately,  while  the  rights  of  the  State  and  of  the  new  pro- 
prietors were  defined  by  law  with  sufficient  certainty ,  oil  attempt  to 
define  the  rights  of  the  cultivators  vras   postponed.    The  remedy  given 
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1895         ^  ^^®°^  ^7  '*^^  i^  CoDrt  was  practically  wovtUMS^  or  oE  iitide  avml^ 

becaofie  no  sufficient  rnlos  for  the  ffaidaaeo  of  the  Courts  had  been  pro* 

Tmakoobaotbx  "  , 

DoBSBB       videdbjtheLegiBlatim  (whioh  has  authority  to  gwe,  aod  u  boondto 

^'  give,  to  the  tribunals  the  nde  of  decision,  aad  not  to  devolre   npon  them 

MooK£BJi£B.  the  task  olseorching  for  and  inveniiBgrolsB).  The  ascertainmeBit  of  the 
eslabHsbed  rates  of  the  pergonna  appoars  even  at  that  period  to  have 
been  a  matter  of  great  difficulty  and  uacertaioty. 

The  laws  of  subsequent  years  tended  noro  and  moro  to  depress  and 
injure  the  great  mass  of  cuttiyatars  having  rights  of  occupancy.  The 
powers  which  the  government  had  thought  necessary  to  reserve  to  itself 
for  the  recovery  of  the  land  reveaue  from  the  aenindars  were  far 
greater  than  those  possessed  by  the  aemindars  for  tho  reeovery  of  their 
rent  from  the  ryots.  It  was,  therefore,  found  necessary  in  179dtogive 
the  aemindars  (Regalatien  YII  of  Vt99)  sunHnary  and  stringent  powers 
against  the  ryots,  indndiog  what  was  understood  to  be  a  power  to  oast 
the  cultivator  from  bis  lands,  learing  to  him  the  remedy  of  a  regular 
suit  for  their  recovery,  if  he  felt  aggrieved.  No  measures  were  mean- 
while attempted  for  the  aseertainment  or  moro  effectual  maintenanoe  of  the 
cultivators^  rights,  and  in  1812,  it  seems  to  have  been  thou  ght  by  the 
Legislature  that  all  further  endeavour  in  that  direction  was  hopeless. 
The  regulations  of  1812,  by  which  the  zemindar  and  ryot  were  author- 
ized to  make  engagements  at  any  rate  of  rent  and  for  any  term,  have 
been  regarded  in  very  different  lights.  On  the  one  hand,  it  has  been 
aupposed  that  they  merely  took  away  the  old  restriction  on  the  zemindar's 
power  of  leasing  without  in  any  way  affecting  ^e  ryots  rights ;  while,. 
On  the  other  hand,  they  have  been  regarded  as  having  authorized  the 
ouster  of  even  the  hereditary  ryots  f  r.  m  the  possessiqn  of  their  lands 
when  they  refused  to  accede  to  any  terms  of  rent  which  might  be 
demanded  of  them,  however  exorbitant. 

Whichever  view  may  be  correct,  these  Regulations  of  1812  were  no 
part  or  condition  of  the  Permanent  Settlen^nt. 

I  That  portion  of  the  permanent  zemindari  system  whioh  gave  powers 
to  the  Government  to  s^I  the  zemindar*s  estate  for  arrears  of  re? enue^ 
further  tended  materially  to  injui*e  the  ryots.  Whatever  bonds  mny 
previously  have  united  the  two  classes  of  hereditary  payers  and  receivers 
of  the  land  revenue,  they  were  materially  weakened  by  the  operation 
of  the  Sale  Laws.  The  precise  nature  of  the  interest  and  title  convey- 
ed  to  persona  purchasing  at  public  sales  for  arrears  of  revenue  was  not 
defined  by  the  first  Sale  Law,  under  whioh  a  vast  number  of  sales  took 
place;  and  terioofl  injury  was,  doubtless ^sostaiaed  by  the  iaforior  tenants* 
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in  coDseqaence  of  the  latitnda  given  to  aaotion-parchasers.    All  the  old         1866 
esigigements  were  cancelled  by  the  \mw.  *  Ik  is  trae  that  the  ryot  was  xJiAKooBANRii 
entitled  to  elaim  a  new  potta  at  the  pergnnaa  rate,  and  he  might  resort       Dobsbb 
to  the  Courts  to!  obtain  it ;  bnt   this  remedy  was,  as  has  been  abready    B,gHMHDB 
stated,  practically  of  little  or  no  ▼slue.  Mookbbjbe. 

The  later  Sale  Laws  of  1841  and  1845  tjontained  provisions  still  more 
unfavorable  to  the  oahivators,  for  they  gaT^  to  purchasers  nnUmited  powers 
of  ejectment  and  of  enhancing  the  rents  of  ryots.  They  reserved  the 
rights  of  a  tslass  who  were  described  as  «  hhnd-kasht  or  kadimi  ryots," 
referring  apparently  to  the  same  class  who  had  been  described  in  the 
previous  Stde  JLaw  (Regulation  XI  of  1822,)  as  ""hhwdUhasht  JcadMni 
ryots,  or  resident  and  hereditary  coitivators."  Thia  reservatiton  intro- 
duced a  distinction  between  ''hhudhasht"  and  kadimi  Miud-kasH,'^ 
and  was,  i  suppose,  framed  to  give  protection  to*  no  other  than 
the  hhudhuU  of  the  time  t>f  the  Permanent  Settlement,  and  to  those 
who  derived  their  beddings  by  inheritance  from  him.  But  even  as* 
regards  the  class  thas  saved,  after  the  lapse  of  half  a  centary,  daring 
which  the  law  was  ineffectual  adequately  to  protect  the  cuUivators,  this 
class  of  ryots  would  necessarily  be  under  great  difficulties  in  supporting 
their  rights  by  sufficient  evidence. 

The  hhiLd-hashts  were  generally  .little  disposed  to  comply  with  the 
law  respecting  pottas.  Their  holdings  were  usually  antecedent  to 
written  CAgagements,  and  they  objected  to  any  writing  defining  the 
amount  of  rent  payable  by  them,  from  an  apprehensioi)  that  it  might  be 
regarded  as  derogating  from  their  previous  undoubted  rights,  and  creat- 
ing a  new  and  loss  certain  title. 

The  combined  effect  of  the  several  causes  which  have  been  referred  to 
and  mainly  the  defective  legislation  of  1793,  and  the  omission  of  all  attempt 
to  define  the  rights  of  the  cultivators,  together  with  the  adverse  ten- 
dency of  subsequent  legislation,  was  that  the  undoubted  rights  of  the 
great  mass  of  the  cultivators  to  hold  their  lands  exempt  trom  arbitrary 
enhancement^  and  subject  only  to  customary  rates  of  rent,  were  nearly 
obliterated  and  lost.  The  object  of  the  Act  of  1859,  apparently,  was 
to  restore  those  rights ;  and  to  do  this,  it  was  necessary  to  define  tho 
class  of  persons  who  should  be  considered  to  have  rights  of  oocupancy. 
The  drd  and  4th  sections  relate  to  ryots  who  have  held  at  fixed  rates  of 
rent  from  the  time  of  the  Permanent  Settlement,  and  to  the  proof 
necessary  in  support  of  their  rights.  The  following  sections  relate  those 
whose  holdings  are  at  rates  not  fixed.  Before  its  enactment,  the  great 
majority  of  oultvating  ryots,  had  their  rights  been  duly  observed  and 
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1868        maintained,  irera  entitled  to  hold  ihair  lande  nndiatorbed  on  the  dae  pay- 

TbTkooeamii  ""*"*  ^*  ^^^^'^  ''^*'  ^^  ooold*  not  be  compelled  to  pay  rent  at  a  rate 

DosaKa       dependent  on  tlM  mere  will  o£  the  aemindar,  or  otherwise  than  according 

BisHssnvB    ^  ^^^  costomary  rates  or  those  prevailing  in  the  district.     The  ryots 

HoocuJBi.  generally   were  not   migratory,  bat  remained  settled  on  the  lands  which 

they  occupied.    I  do  not  think  that  the  right  of  occupancy  was  formerly 

confioed  to  those  who  had   acquired  each    a  right  by  preecfiption.    It 

extended  to  all  who  had  gi^eo  unequivocal  proof  that  they  intended  per- 

macently  to  remain  at  the  plaoe  of  their  settlement,  and  who  bad  been 

recognised  as  fixed  residents  of  the  locality*  although  their  holding  may 

bare  been  of  reoent  date.  The  hhud-koMt  were,  doubtless,  ordinarily, 
persona  who  derived   the  r  holdings  from  their   anceators,    and  whose 

rights  were  of  old  date;  Hat  I  agree  in  what  I  undemtand  to  be  the 
opinion  of  other  members  of  the  Court,  that  length  of  time  or  ancient 
origin  was  not  essential  to  his  existence,  and  that  the  language  of  the 
later  Sale  Laws  unjustly  limited  the  protection  given  to  this  class  by 
recognizing  only  the  rights  of  the  hadimi  or  ancient  khud-kasht. 

Having  regard  to  past  history  and  leglalation,  which  seems  to  me  in 
aach  a  matter  as  the  present  to  be  our  necessary  guides,  I  feel  bound  to 
say  that  those  wf^o  have  rights  of  ocQnp%ncy  under  section  6  of  the  Act 

are  fairly  and  equitably  entitled  to  a  more  substantial  right  than  that 
merely  of  holding  at  such  a  rate  as  more  strangers  might  fairly  be  asked 
to  pay.  And  since  the  Legislature,  when  it  imposed  upon  the  Courts 
the  task  of  dividing  the  increased  value  of  the  prod  ace  of  the  land 
between  zemindar  and  cultivator  (giving  no  other  rule  of  decision  than 
this — that  the  rate  to  be  paid  by  the^lattor  must  be  fair  and  equitable), 
could  not  have  meant  to  entrust  the  Courts  with  an  arbitrary  discretion 
to  make  any  division  which  might  appear  to  them  fair,  I  think  we  should 
construe  the  words  as  near  as  may  be  in  the  sen^e  which  they  would  have 
borne  in  the  old  law,  in  settling  the  relations  between  landlords  and  ryots 
having  rights  of  occupancy, — ^thac  is,  in  my  jadgment,  that  the  fair  and 
equitable  rate  is  the  rate  ruling  in  the  noighhoarhood  (as  described  in  the 
Ist  clause  of  the  I7th  section).  If  the  teuant  holds  at  a  rate  below 
this,  his  rent  should  be  enhanced  to  this  level. 

When  the  rents  of  adjacent  lands  have  not  adjusted  themselves  to  the 
increased  value  of  produce,  "  the  method  of  proportion"  is  suggested  to 
be  that  which  was  contemplated  by  the  Legislature  by  the  words  "  fair 
and  equitable.'*  I  do  not  d  ssent  i5:om  this  view,  and  I  caa  myself  suggest 
no  more  prob  ibio  meaning.  It  is  remarkable  that  no  distinct  provision 
appears  to  have  existed  formerly  for  a  general  enhancement  of  the  cu^to- 
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ttftiy  ratM.   ?ht  State  in  fonneC  days  before  the  land  reifeniie  was  fixed        iM5 
and  t)ie  aentfndftr  always,  wefe  able  by  means  of  abvoahi  ov  other  oesses  tbakoobimbb 
to  obtain  from  the  ryots  more  than  a  foil  eqairalont  lov  any  increase  in      I>08bbb 
the  ralne  of  produce.    The  law  has  now  prohibited  all  snoh  cesses,  and   bishsshub 
requires  a  eonsolidsted  rent  to  be  fixed.  Meoxaajsa, 

It  was  nerer  intended  that  rents  should  not  be  fairly  raised  as  the 
▼alue  of  produce  increased ;  but  nofortunately  no  distinct  rule  has  been 
laid  down  for  their  enhancement  where  the  existing  rates  of  rent  in  the 
neighbourhood  have  remained  unaltered,  notwithstanding  a  general 
rise  in  the  value  of  produce,  I  have  said  that  I  do  not  dissent 
from  the  proposed  *'  method  of  proportion  ;**  but  it  is  not  without 
doubt  as  to  whether  Ihis  is  th»  correct  construction  in  the  case 
supposed  of  the  words  ^ fair  and  equifcable,**  that  I  concur  in  this 
portion  of  the  judgment  with  the  majority  of  the  Court.  In  their 
conclusion  regarding  the  other  questions,  I  fully  agree. 

NoBi(^)i9  J.-r-I  do  not  think  it  jtossible  to  i^nswer  the  qQ.e8tions  :Bi|nplj  4 
as  their  are  put.    They  present  <^teiroiitiye9r  of  which  I  cannot  exactl>J 
accept  either. 

In  censideriog  %he  qaestiett  of  lyott*  rents,  it  was  not  unnataral  thai 
the  iGonrt,  in  SiUi  ▼.  lahare  Ghoge  <1),  shonld >have  adopted,  as  a  mle  for 
aseeortaining  a  lyof  a  rent,  the  weil4enosm   definition  of   Mr.  Malthns, 

more  particularly  as  a  rule  somewhat  similar  in  terms  is  well  known  and 
is  applied  successfully  and  satisfactorily  in  English  Courts  for  the  pur- 
pose of  asosrtaining,  for  rating  purposes,  under  the  6th  and  7th  "Wm.  IV, 
e.  d6,  s.  1,  the  rent  whidi  a  tenant  mtght  be  expected  to  giTC,  so  as  t6 
get  ai  the  ^  net  aitnual  Talne"  of  railways,  gas-works^  water-works 
and  other  undertakings  wA  nsanlly  let  At  a  vent. 


Mr.  Malthus  defines  laent  to  be  "  that  portion  pf  the  value  of  th# 
whple  produce  whioh  eemai^s  to  .the  ovnj^r  of  the  land  a^raU  the  out- 
goings belonging  to  its  cultiviation  of  wbateyer  kind  hi^ve  been  paid!, 
includiog  the  profits  of  capital  employed,  estimated  acoordinte  to  the  usual 
and  ordinary  rate  of  agdcnltural  stock  at  the  time  being.  In  a  Minuto 
on  the  workipg  of  Act  X,  which,  I  believe,  is  now  pnblishedl,  I  have 
given  my  reasons  for  thinking  that  this  definition  pf  rent  is  unsonnd«  Jfc 
appears  to  be  a  statement  of  the  mode  in  which,  and  extent  to  which , 
the  laws  of  supply  and  demand  act  upon  rents^  rijitber  tb4n.a  true  defini- 
tion of  any  rent  that  ever  was,  or  in  the  nature  of  things  wiilbOi  paid 

{1)  1  Ifiaoh  l&l  I W.  H:,  Speokl  Tol.,  ift  l^l ;  on  seview,  H8. 
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1865        Hj  ft  tetmiA  to^tiie  oimer  of  ifae  land.    Mr.  ICalihaB*   dafinltion,  takm 

Thakooearub  l<*^nQJM>MilDt«  v^^  the  bakaoe  of  profit  o^ror  all  oaftgwng^  iaclading 

Domes       Hi^  lu^uoaiod  pioftt  of  agrumltiml  stock,  a  quaotity   utterly  anoertaiDt 

5,5^1;^^^    ottA  iiBlaatiag  from  y«»  to  year  with  every   change  d  tho  eeasoiui  or 

llooKiUBS*  narlc^   Whereas  if  there  is  any  one  qnality  which  eaa  be  predicated  of 

ordiniry  rent,  it  is  that  it  is  in  4tB  nature  certain. 

The  Conrt  in  BUU  ▼•  l$hore  Ghoss  (1)  did  not  apply  the  rule  literally 
and  corrected  it  to  some  ezfcent  by  taking  an  average  ever  several  years. 
Bnt  the  modified  mle  as  applied  in  lihore  QhoB^e  case  (1),  in  which  the 
Gonrt  alters  the  words  "  Agricnltoral  Stock"  into  *'  Agricnltaral  capi* 
tal,"  does  not,  in  its  terms,  appear  to  me  to  make  any  sufficient  allowance 
for  tenant's  .profits,  vis.,  profits  equal  to  the  return  which  the  employment 
of  equal  skill  and  capital  in  any  other  occupation  or  investment  might  be 
expected  to  produce  over  and  above  the  wages  of  labor  and  the  bare 
interest  of  money. 

In  the  elaborate  enquiries  necessary  in  order  to  apply  Mr.  Malthus* 
definition  as  a  role  for  the  ascertainment  of  a  ryot*s  rent,  it  was  found 
that  the  system  broke  down  by  its  own  weight.  In  a  case  alluded  to  by 
the  Chief  Justice  in  his  Kinute  on  Act  X,  tried  before  Mr.  Grey,  it 
took  two  mouths  to  record  the  evidence  whiok  was  given  in  one  suit,  for 
the  purpose  of  showing  what  was  the  fair  and  equitable  rent  to  be  paid 
lor  a  few  bigas  of  land.  Therefore,  even  if  the  definition  is  correct 
it  does  not  furnish  a  practical  woricing  rule  capable  of  being  applied  by 
Courts  of  Justice  in  dealing  with  ryota'rents. 

But  the  original  theory  of  rent  in  this  country,  and  the  rates  which 
under  the  laws  and  customs  of  this  oawtry  prior  to  Act  X,  were  praoti* 
cally  obtainable  by  the  xemindece,  make  rent  in  this  coaatrysomething  very 
different  from  that  which  is  defined  by  Mr.   Malthas. 

At  the  time  of  the  Decennial  Settlement  it  was  recognized  that,  by 
tiie  ancient  law  of  the  country,  the  ruling  power  was  entitled  to  a  cer- 
ta^n  proportion  of  the  produce  of  every  biga  of  land  (Me  Preamble, 
Begnlation  XIX  of  1793).  Of  this  public  demand,  which  was  then 
the  sole  rent  demandable  from  the  ryots,  teo-elevenths  were  considered 
as  the  right  of  the  public,  and  the  remainder  the  share  of  the  zemindar 
{see  Preamble,  Begulation  I  of  1793).  Thus,  tho  original  theory  of  rent 
in  this  country  appears  to  have  been  that  it  was  a  right  to  a  ceitain  pro* 
porlion  of  the  gross  produce.  The  Regulations  of  1793  which  have 
been  already  referred  to  at  great  length,   while  formally  declaring  the- 

(I)  Marsh.,  1$1 ;  W,  B,)  Special  Vol.|  46, 131 ;  on  review,  143« 


pwpnlj  ia  tliB  toll  to  be  in  Uis  zemindars, 
protection  tl  tha  17011  in  tbsir  holiliDgB,  wiA : 
ot  rant  to  wMch  thej  were  to  be  subject. 

Aooording  to  the  oU  BepUationa  (1).  if  ii 
semindH  uut  tbo  tenant)  tbe  ditpote  was  to  be 
pergaana  rate,  and  not  aooording  to  the  rate  ' 
obtain  if  be  ooutd  let  bia  land  to  the  belt  bidi 
be  tb'a  law  down  to  tbe  passing  of  Act  Z  of  1 
bas  shown  wbat  tbe  pergnnna  ratee  origioall 

competitioa  for  landi  tbe  senta  which  new  tenants  paid  for  land  nuooca' 
pied,  or  preriontlj  beld  b;  rTOti  not  having  tiiihtB  of  occnpanc^i-,  01 
,nader  tbe  ooniraoti  wbiob  parlies  wonld  enter  into,  for  leases  in  pnrauance 
of  tbe  liberty  girea  to  semindani  nnder  Regulation  XLIV  of  1703, 
wonld  BStnnUlf  trad  to  raise  tbe  average  of  rents.  The  imperfeot 
noords  of  snob  tranmotiona  ii^ght  be  expected  to  introduoe  nnoertainty 
into  tbe  perRUnna  ratss.  Aeoordingl;,  in  Begnlation  V  of  1819,  we 
find  that  it  was  declared  tliat  "  tlnre  was -reason  to  believe- thkt  tbe  per- 
gnnna rates  were  in  matny  instaneei  rerj  uncertain."  B;  section  6  it 
was  enacted  (hat,  "  it  sny  known  pergnnna  nte  shall  existi  the  samsshaU 
•erre  to  determine  the  amonnt  of  rent  whiob-^onld  he  rsoeired  bj 
f  ersons  depnted  to  attsoh  lands  on  the  part  et  GOTemment,  or  by  the 
pnrohaserB  at  the  pnblio  Baks.*^  See'ton  7  enacted  that,  "  in  caa«s  in 
whi^  no  established  rates  of  ibe  pergnnna  or  local  division  of  the  eovntty 
ina]>' b»  known,  pottas  shall  be  granted,  ^,  socordinirto  the  rate  pa^* 
ab)»  for  land  of  a  similar'  dasodption.  in  the  places  adjacent ;  bnt  if  the 
leases  and  pittas  of  the  tenants  of  aa  estate  generaUj,  which  nuiy  oonsift 
of  an  entire  village  or  other  local  diriston,  be  liahle  to-be  eaocellsd  nndw 
the  mle^  above  noticed  (tbe  Sale  Iaw  R^slation,  section-  5,  Begnla- 
tKm  XLIV  of  l»^,  new  pottt^  shall  ba  gcanted,  and  tba  oolleetions 
made  at  rates  not  exceeding  tbe  highest  rata  paid  for  the  same  luni  in 
anj  one  year  witliin  the  period  of  tha  three  last  yeirs  aateoedent  to  the 
peHoi  at  which  the  leases  maj  ba  canoelled."  These  provisions  appear 
to  me  to  show  that,  aTthongh  the  eamindara  were  by  the-  Begntationa 
Gonstitoted  owners  of  the  lond,  aacTi  ownership  was  not  absolute.  Iha 
R halation s  whloh  sreated  a  right  of  property  in  the  aemindnrs  do  not 
recognise  any  absolote  right  in  tben  to  &t  the   rents  ol   the  Isnds  at 

fl)  Begnlation  Till  of  17^,  Seotion  60. 
^  2Liy  of  1703,  Seotion  S. 

"  LI  of  1793,  BeoUon  10. 

"  IV  ot  1794,  Sections  6-7. 

"  VlIof17d9,S«!tionS»,<3Mse6. 
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tbeir  own  dinoretion.  It  is  o1e»r  that,  down  to  1812,  nofe  even  a  par- 
chaser  at  a  sale  for  arrears  of  revenae  coald  enhance  the  rents  of  his  rj  ot 
beyond  the  perganna  rates. 

Begnlfttion  XLIV  of  ]798  bad  empowered  the  parties  to   enter    into 
engagements  fct  a  period  of  yMrs  at  any  rate  of  r^t  they  pleased,  and 

Ihat  power  was  extended  by  section  2,  Regulation  V  of  1S12.  9ut  it 
the  parties  coald  not  agree,  the  pottas  whfch  by  IK«galat*on  IV  of 
1794,  section  7,  were  to  be  tit  the  perganna  rates,  if  no  established 
perganna  n^tes  were  known,  were  by  section  7  dt  ihiB  liter  Begalation  t6 
be  at  rates  payable  for  land  of  a  6hni!ar  de8oripti<m  In  the  placeii 
adjacent.  Begnlation  XI  of  1^2i  woald  Beam  aosierially  to  abridge  the 
rights  which,  nnder  the  former  BegnldtiohSy  hhudhAM  ryots  in  Bengiil 
had  preyJoasly  possessed.  Bat  it  pft>babty  did  ndt  affect  any  bat  the 
ryots  of  lands  sold  onder  that  Begnlation  for  arretoa  of  rereane.    There 

is  nothing  in  that  Bei^lation  to  mft^ct  kh9  rigYit  dt  those  who  oonttnaed 
in  oconpation  to  hold  at  the  pergonoa  rates.    Section   27,  Act  XII   of 

1841»  since  repealed|  but  re-enacted  by  Act  I  of  1845,  section  20,  pro- 
Tided  that  a  purchaiBer  at  a  sale  for  arreats  oC  Gh>Yeroment  revenae 
made  under  that  Ad  might  enhance  at  discTetixm,  after  notice^  Ac, 
(anything  in  th6  existing  Begulatlons  to  the  cootraxy  notwithstanding) 
the  rents  of  all  under-tennres  in  the  said  estate,  and  eject  all  tenants 
thereof,  with  the  etoeption,  among  others,  of  **  lands  held  by  khud- 
hashi  or  fcddim  lyots  having  rights  ci  oooupancy  at  fixed  rates  or  afe 
rents  assessable  according  to  fixed  rules  ander  the  Eegulations  in  force.'* 
Therefore,  down  to  the  passing  oE  Act  X  of  186^,  no  aemindar, 
eatcept  the  very  smaUclanof  (nnidiasers  under  AetsXIIof  1841  and 
I  of  1845^  suing  ik>  enhance  the  rent  of  a  ryot,  would  be  entitled  to  a 
decree  except  according^  to  the  pergnnoa  ratCi  or»  if  the  pergnnna  rafte 
could  not  be  aeoertainM,  ike  rate  payable  for  laud  of  a  similar  description 
in  places  adjacent. 

It  was  no  doubt  competent  to  the  zemindar  to  dispossess  any  of  the 
Tery  krg^  o^ass  of  lyots  who  had  no  rights  of  occupancy  who  would 
not  agree  to  bis  terms,  and  to  enter  into  fresh  arrangemenf s  with  olhers 
at  'any  i*ate  of  rent  on  which  the  parties  coald  agrise.  But  such  a 
course  of  proceeding  for  raising  rents  Was  apparently  not  contemplated 
by  the  Begulations.  In  fact,  the  bircufibstftknces  of  the  country  hare  been 
snch  that,  while,  on  the  one  hand,  no  aeorindar  would  wish  to  lose  his 
ryotSf  on  the  other  the  ryots  clihg  ffo  'f^k  soil;  and  the  contest  between 
the  parties  naturally  w6utdl>e,  4nd  I  beltelye  was,  fought  out  in  suits  for 
enhancement,  and  tadt  by  asystcin  6f  e]^<Stment.    It  may  well  have  been 
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one  o£  the  objects  of  ^ct  X  to  prevent  this  powerfal  engine  of  esteneive        1^^ 
ejectment  from  being  brongbt  to  bear  on  a   bodj  of   ca'tiviitore,   large  Thaeoobanbs 
nnmbers   of  whom  must  have  had  some  sort  of  prescriptiTe  right,  ragne        Bosskb 
ftn^  indefinite  as  it  may  have  been,  to  oeeapy  oi^cnlldTate  the  s^il.    Ho     BidnuHint 
doubt  the  right   of  oedftpancy   before   the  pUsing  <tf  Act  X   of  185»,  UooxiaJtfc. 
ws,3  exceedingly  ill-defined.    There  is  a    good  deal  in  the  Begnlations 
which  leads  to   the   inference  that   hhud-koihi   ryota*    resident   cnlti- 
yators,  in   Bengal,   whether  kadinU   or  not,  had  by   enstom  a  right  of 
.occupancy  so  long  as  tbey  paid  the  n«ual  rate.    It  seems   to  me  that  tbis 
custom  is  recognized  in  all  the  Begulatioos  down  to  XI  of  1822.    And 
a  reason  for  that  enstom  has  been  suggested  to.  moi^vu  .>  that  the  build- 
ing  or  purchasing  a  honse  in  the  Tillage  is  a  security  to  tha  zemindar  lor 
the  lyot  continuiog  to  occupy  as  tenant.    There  ^ppoftrs  to  be  b0  doiM 
also  that  |)2/-XM|r^<  ryots  had,   in   many    instances*  rights  of  occupancy. 
(See  Directions  for  Aevenne   Officers  in  the  North- Western  Provinoea* 
page  64,)  Sach  rights  were  not  only   uncertain,  but,  if  ancient,  were 

from  the  character  and  position  of  the  parties  by  whom  they  were  pof  SfSSSr 
cd,  often  exceedingly  difficult  of  proof. 

Act  X  does  not  treat  the  semindAr'i  isiteiestte  abaofaitB  and  wBi|nalv« 
^ad  so  as  toenfbble  him  to  Ut  his  lnqd  to  the  best  bidder,  l^e  l?th 
section  dislOBct^  9«Bt«ains  the  abeahite  powflto  Oftbe  aemliuiatr  to  fix  hi* 
own  price  for  the  use  of  his  land.  It  miittel^  net  how  many  ptrsoAs 
m9^  bewilUng  for  their  own  pui^KMMS  to  gi^  him  double  or  tT^>ie  the 
existing  rent.  Ho  cannot  claim  ineroaiied  rent  Ifeool  his  ryot  onleas  bb 
can  bring  the  case  under  the  first  or  second  elanee  of  tht^t  Mctieh.  Th^ 
zemindar  is,  therefore,  eyldently  under  some  jQircueiatiineea  bo«ndto  inte 
from  the  cyot  lower  rates  than  he  might  obtfnn  from  Aow  tytfte  if  hd 
were  at  liberty  io  treat  with  tbem. 

If,  then,  the  original  theory  of  rent  in  tlwa-coiptfy  is  th«t  at  is  the 
2emindar*s  proportion  of  the  prodneOfit  eeama.  net  utaatBralfy  tofoikyw 
that  (in  the  absence  of  any  #peoial  cirauBs^anee^  to  »ay 'that  Btnih  a  mdt 
is  fair  and  equitable  is  equivalent  to«ayia|g  (iiat  a  latrakid  eqnttablB 
proportion  of  the  produce  of  the  hmd  has  been  eet  Apart  tor  'Hieteiid 
owner.  If  it  be  said  that  this  limits  the  power  of  a  «emihdarfto  ffcft^ 
raok-r«it  for  the  land,  I  answer  that  ^oh  power  iseiqareaslyiTihited  h|r 
Act  X,  and  that,  practically,  such  power  was  limited  under  the  Begnla- 
tions in  force  atthe  time  of  the  passing  of  Act  X. 

It  is  ne  fiart  of  vur  >diily  to  dafimd  Ithe  restriotlotis  on  the  ^hitn^e- 
teMtttefettti  )!iir(fiaiMsil%  A^X.  1^  hiiTe  simply  to  (x>Bstrtie  an'd 
give  effeot  to  the  Act  in  the  befit 'li^irts  cm. 
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1865  When  gectioii  17  Bftya  tbai  no  ryot  bftying  a  right  of  oooapanoy  shall 

i;         "7    jj"b6   liable  tohaTohis  rent  enhanced  except    on  psrtioQlar   grouads,  H 
DoesMB      appears   to  me  tbar,  if  enhancement   it    sought  on  any  one  of  such 
V.         grounds,  the  gxomid  of  enbanooaent  most  also  famish  the  neasare  o€ 
MooKBBJBB.  the  extent  io  whfioh  the  enhancement  can  be  pennitted. 

I  agree  with  the  Chief  Justice  in  thinking  that  lyots  holding  at  fixed 
rates  of  rent,  or  cbiming  any  definite  or  specifio  prnrileges  in  respect  of 
rent,  must  be  ctealt  with  as  ryots  claiming  to  hold  lends  at  fixed  rents, 
or  fixed  rates  dfrentnnder  the  third"  and  fourth  section^  and  for  the 
j>rosent  we  may  Bsy  their  oases  ont  of  consideraUon  in  dealing  with  ryots 
having  rights  of  occupancy  nnder  sections  5^  6;  and  IT.  Ko  doobt  tt  is 
possible  to  suppose  eases  in  whnh  rents  payable  at  pririleged  rates 
night  be  efibanceaMe  wider  the  latter  section. 

1.  With  respect  to  the  roots  of  ryots  having  mere  fights  of  occa- 
pancy,  a  s^mindar  is  entitild  to  cDiim  from  his  ryots  such  rents  as  ai^ 
paid  by  the  same  class  of  ryots  fbr  lend  of  a  similiMr  description  and 
with  shnitar  advantages  in  places  adjacent.  I^  ihe^  seme  elsss  of 
lyots,"  I  understand  ryots  not  holding  at  Sxed  rates  of  rent  or  with  any 
peculiar  prisilegea  as  to  tfae^  ratss  of  renl^ 

3.  If  4a(^  rents  tm^  too  lows  and  the  aeoiindar  comes  in  simply  on  the 
allegation  thai  tho^ataia  of  tht  pKodnea  has  booomd  iacresaed  otherwise 
than  by  the  ag^eocy  &t$ik  the  et|>ense  of  the  ryot,  he  shows  an  inereese 
lit  tho  Taloe  of  that  whichprioBSrily  beloogs  ta  the prodneor,  to  a 
proportion  of  which  afcwa  thenemindar  is   entitled.    I  think  it  most  be 

taken  that  the  old  rent  was  Isir  and  eqnttable ;  in  other  wae^  that  at  the 
time  when  it  was  fixnd,  itwai  the  money  value  of  the  a  mindar*s  fair 
share  of  the  prodnoe  id  the  land ;  and  in  order  to  give  to  the  cemin- 
dar  the  ssme  share  of  the  prodoiQe  wbieh  he  formerly  enjoyed;  it  is  only 
necessary  to  give  him  an  amount  of  rent  which  shall  bear  the  tame  pro* 
-poHioa  to  tiie  eld  rent  whioh  tho  present  price  of  the  produce  does  to 
the  former  priee.  The  ryot  is  singly  entitled  to  the  same  share  of  the 
jlrodnoB  as  he  was  nnder  the  fbrmer  engagement,  to  whatever  extent 
the  price  <jf  siieh  pfodnee  may  have  increased.  Tt  is  foor  the  semindar 
^ho  seeks  enhsnoem^nt  to  prove  his  case,  an^l  he  must  carry  back 
his  evidence  m  nearly  as  he  can  to  the  time  when  the  rent  was  fixed. 

3.  If  the  rent  consists  partly  of  money  and  partly  of  services,  or 
something  equivalent  t*)  services,  as  an  obligation  to  onltivate  and  supply 
incligo  at  a  certain  pricey  the  velne  el  sttohoontrsot  would  h^ve  to  be 
estimatel  and  added  to  the  old  vent,  and  iasncb  cmms  the  aggregate 
value  aonld  from  a  term  in  the  propostien. 
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4.  If  a  ryot  is  holding  below  the  rates  paid  bj  his  oeighboors»  and.        issS 

in  oonaequenoe  of  the  increase   ol   the   Tslae  ot  produce,  those  fates  _; "^^ 

Mre  themselves  too  lowa  I  think  a  lemindar  may  be  eotitled  to  the  benefit      Doasss 
of  both  grounds  of  eohanoemeot  in  the   same  suit  BiraaiiHuaS 

5.  It  m%y  be  taken  ronghly,  in  the  absence  of  eyidence  to  the  eosw    Mookmjbs. 
trary,  that  in  general  tbe  cost  of   pultiTation   will   bare  increased  in  a 

ratio  proporiioiiate  to  that  of  the  increased  price  of  produce.  But  ia 
exceptional  cases  it,  may,  no  doobt»  be  found  that  the  particular  crop 
for  which  the  land  is  specially  fitted,  as  cotton,  or  crops  on  land  in  thci 
Ticinity  of  a  town,  has  greatly  increased  in  Value  without  any  genernl 
equivalent  rise  in  the  price  of  labor  or  the  cost  of  food.    In  such  cases, 

if  the  zemindar  is  not  in  a  position  to  make  out  aoaf^e  u^ddr  tbe  first 
clause,  the  increased  profit  may  be  divided  between  the  seoiindaT  and 
the  tenant  as  mi^  appear  reason  ible  nnler  the  special  circumstances  of 
the  case ;  and  in  like  manner  any  extraordinary  increase  in  the  cost  of 
production  may  he  proved  by  the  xyob  in  answer  to  the  claim  for  enhance- 
ment on  the  ground  of  enhanced  piioe  of  prodoce. 

6.  If  the  productive  powers  of  the  land  have  increased  otherwise 
than  by  the  agency  or  at  the  eoEpeose  of  the  lyot,  as  was  said  tp  haye 
been  recently  the  ease  with  lands  on  the  bank  of  the  Damoodah  pro- 
tected from  flooding  by  the  embankments  of  the  Baflwayt  so  that  the 
land  is  capable  of  producing  larger  or  more  valuable  crops  as  a  return 
Ibr  the  same  outli^  and  tbe  same  labor^  the  whole  of  such  inoretasQ 
appears  to  me  to  belong  to  the  zemindiir.  It  is  an  increase  in  the 
value  of  that  whioh  exclusively  belongs  to  him  ;  and  in  adj  usting 
rent  under  tlie  17ili  section,  it  appears  to  me  that  the  semindar  is 
eotitled  to  the  benefit  of  such  increase  subject  to  any  increased  expenses 
which  nay  be  oaused  to  the  tenant  by  the  collection  or  realisation  of 
the  larger  profit. 

We  are  idl  agreed  thai  AotZ  applieslo  all  holdingfl  ^iMing  at  th6 
time  of  its  passing. 

As  to  the  question  whether  the  suit  is  maintainable  at  all,  In  the 
case  of  Bam  Kanth  Choufdhrp  v;  ^huhun  Mohun  .  BigtooB  (1),  in 
which  I  was  in  the  minority,  I  gave  my  reasons  for  thinking  that  a  suit 
for  a  kabuliat  is  nob  maintainable  except  in  tbe  case  provided  for  by  sec- 
tion 9.  The  ryot  may  sue  for  a  potta,  because  he  has  a  right  to  occupy. 
But  tbe  semindar  has  no  right  to  compel  the  ryot  to  continue  as  his 
tenant,  andooosequently  no  right  to  sue  or  compel  him  to  enter  into  an 

(l)^a(e,  p.25. 
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MS        agreement  m  to  the  termfl  of  a  futtire  occupation  ;  far  leas  to  caft  on  htm 

Thakoobimbb  ^  •"•^*«  •  l»^li*t  for  a  definite  term  of  years  as  is  prayed  in  this  sait. 

I>o»B«  I  think  further  that  Aot  X  protects  a   ryot  from   all    enhancement  of 

mm 

Buvwvea    ^^  '^^'^^   except   after  notice   and   under    the  pTDvisions   of  section  18. 

MoQKHuaa.  It  appears  to  rae  that,  4n  entertaining  a  suit  like  that  now  before  tbe 
Court,  we  are  not  redressing  aay  wrong  or  making  a  dee-aration  aa  to 
any  emstiug  rigbt,  but  areasaimteg  io  detennine  what  shall  be  the 
conditions  of  a  lutttre  eootraet  between  the  parties.  And  this,  as  it 
appears  to  nw,  is  beyond  the  fanetious  of  any  Ooort  of  Justice.  Cue 
test  is  oooeluBive,  eis.,  if  the  ryot  does  not  like  eur  decision,  he  cannot 
be  eompelled   to  ex«9cnte  the  kabullat,  and  may  throw  up  his  land  &t 

his  own  free  will  and  pleasure.  Had  the  Courts  refused  to  entertain 
suits  for  kabuliatp,  had  they  confined   themselres  to   ttying   suits  for 

enhanced  rent  under  section  13,1  tliink  much  litigation  would  have 
been  saTod.  The  parlies  in  each  case  would  bave  had  a  considerable 
time  after  the  senrioe  of  notice,  and  before  litigation  coold  be  com- 
menced, during  which  they  might  ha\  e  treated  or  had  time  to  consider 

whether  the  terms  demanded  were  f»ir  or  not.  During  sach  negotia- 
tion and  discussion  between  tbe  parties  as  would  probably  have  ensued, 
each  jMrij  would  have  had  an  opportunity  of  ascertaining  the  views 
of  the  other,  and  even  if  the  ryot  did  not  submit  and  no  terms  were 
settled,  some  approximation  to  an  arrangement  might  have  been  made 
and  the  question  for  decision  might,  in  many  cases,  have  been  most 
materiafiy  narrowed. 

Stbxr,  J.-^TVioogb  I  oonevr  in  the  jrnle  of  prc^vtson  as  held 
by  Mr  Jjaatie0  Tremor  amd  Mc.  JuAtioa  Gan^)hel,  I«  do  not  eoncnr 
in  all  their  ti^s  in  aegaod  to  tte  sMiis  asid  the  rightfl  of  llie  ryots 
prior  to  the  enactment  of  Aot  X.  It  is  necessary,  themfora,  •tbat  I 
aheuld  mookhI  a  aepanUe  judgmottt  from  thoaalaaBoed  Judges,  and  I  will, 
therefore,  proceed  to  read  what  I  have  recorded. 

A  great  deal  of  argument  was  used  by  the  counsel  lor  the  laadkird  and 
by  the  counsel  for  the  tenant,  r9spectlvely,ias,to  the  #to<u«  of  the  Bengal 
acmindar  and  the  Berigal  ryot  previous  to  the  enactment  of  Act  X  of  1869. 
The  changes  wrought  by  Act  X  have,  no  doubt,  made  the  consider- 
ation of  this  subject  of  comparfitive  minor  impprtauce ;  still  it  is  tipt 
to  be  passed  over  as  immaterial,  for  it  is  of  consequence  to  know  wht^t 
the  rights  of  the  tenants  were  under  the  old  laws  in  considering  upon 
what  principile  their  rents  ought  to  b.e  enhaaccd  when  «the  new  law 
permits  it  to  be  enhanced  at  all. 
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Whatever  ancertaioly  existed  as  to   (he  past  condition  of  the  ryots,       USS 

•  # 

Act  X  of  1859  bos  made  it  clear  what  their   present  Haiua  aotuaUy  ^'XmkKooRkimn 
The  Act  divides  the  whole  body  of  the    ryots  into  three  dassea :  lei —      Doasu 

Byots  who  have  held  at  fixed  rates  from  the  date  of  the  Permanent  Settle-  nuKssaiTB 
ment ;  2n(2— Eyots  who  have  acquired  a  right  of  oocapanoy  by  a  twelve-  Mooksbjici. 
year's  holding ;  3r(l— Byots  who  have  not  occapied  for  twelve  years. 
'   In  respect  to  the  1st  class  of  ryots,  the  Act  declares  them  absoliLtely 

exempted  from  enhancement',  with  right  of  occupancy  of  course.  la 
respect  to  the  2nd  class,  the  same  law  declares  that,  on  oertain  grounds 
shown  to  exist,  their  rents  may  be  raise  J,  but  tbe  enhanced  rent  must  be 
a  fair  and  equitable  rent,  upon  which  terms  they  are  entitled  to  occupancy. 
With  respect  to  the  ?rd  class,  the  law  leaves  tbem  entirely  at  the  mercy 

of  tbe  landlord,  both  in  respect  to  rent' and  in  respect  to  occupancy. 
No  difficulty  exists  as  to  the  rights  declared  to  attach  to  the  1st  class 
of  ryots;  and  the  great  and  the  almost  insuperable  difficulty  this  class 
labored  under  before  the  passing  of  Act  X  to  addace  proof  of  payment  o£ 
rent  at  a  uniform  rate  from  the  Permanent  Settlement,  has  been  in  a  great 
measure  removed  by  the  presumption  which  the  law  raises  in  their 
favor,  VIZ.,  the  presumption  arising    from  the   proof  of  a  uniform  pay- 

ment  for  twenty  years,  that  the  rent  has  not  varied  since  the  Permaneoft 
Settlement. 

As  this  class  of  ryots  stood  before,  they  were  not  only  required  to 
prove  that  they  held  their  lands  at  a  fixed  rate  from  the  permanent 
Settlement,  but  that  they  held  them  at  those  rates  twelve  years  before 

the  Permaneot  Settlement,  and  that  by  actual  proof.  Therefore,  whea 
Act  X  dispensod  with  positive  proof  of  a  fixed  payment  of  rent  from 
a  period  twelve  years  antecedent  to  the  Permanent  Settlement,  and  when 
it  raised  a  presumption  of  payment  at  fixed  rates  from  the  Permanent 
Settlement,  by  proof  adduced  of  payment  at  a  uniform  rate  for  twenty 
years,  it  mast  be  admitted  that  very  large  concessions  were  made  ia 
favor  of  this  class  of  ryots. 

Great  and  undbubted,  however,  as  the  above  concessions  were  in  favor 
of  the  above  always  somewhat  privileged  class  of  ryots,  they  were  altoge^' 
ther  eclipsed  by  those  which  the  Act  conferred  on  the  next  class  of  ryot?.* 
That  a  right    of    occupancy  was  acquired     by   anything    short    of   an 

occupation  From  a  period  prior  to  the  Permanent  Settlement,  an  occupa" 

tion  which  entitled  the  ryot  to  be  called  a  khud-haaht  ryot,  has  always 

been,  I  think,  a   matter  of    doubt.    But    no    manner   of  doubt  can  be 

entertained  that   tbe   twelve   years'   occupancy   right     was   altogether 

unheard  of  before  the  Act  suddenly  oonf erred  the  right. 

43 
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1805  Vfhui  rjo\M  were  entitled  under  the  old  1ft#8  to  be  oalled  hhud'la$U^ 

^  xyatBf  and  what   ryots  were   entitled   to   be  eoDsidered  bb    ryots  who 

JDoMiQB       had  aoqtdred  a  prescriptire   right   of  oocapancy,   are  sabjecte  which, 

_      ^'  I    think,  have  never  been   oleared  np,   either  by  the  express  authority 

Moouuum    of  law»  or  by  the  authority   of   any  judicial    ruling.    Are    khyd-kathi 

ryots  then,  as  spoken  of  Id  the  Begulatioos,  those,  and  exclusifely  those^ 

who  were  hhud4c<i$lU  at    the  time   of  the   Ferfnanent  Settlement  P    or 

does  the  term  hhud-hoBhi  embrace  also  those  ryots  who,  sinoe  the  time 

of  the  Permanent  Settlement,  had,  by  a  long  residenoe  in  the  Tillage  in 

which  they  held  and   cnltiyated  land,  acquired   a  presoriptiTe  right  of 

oooupanqy  P    These  were,   I  thinki  eren   np  to  the  passing  of  Act  X 

moot  questions,  and  are  so  still. 

While  no  doubt  exists  as  to  the  right  of  those  ryots  irhO|  from  genera- 
tion to  generation,  have  cultivated  the  lands  of  the  village  in  which  they 
reside  for  a  period  antecedent  to  the  Permanent  settlement,  and  who 
without  any  doubt  are  entitled  to  be  called  and  classed  with  Jthud-hoihi 
lyots,  the  greatest  doubt  exists  as  to  whether  any  other  class  or  descrip- 
tion of  ryots  are  entitled  to  be  called  hhud-ka$fU  ryots.  If  any  ryot 
whose  tenure  came  into  existence  since  the  Permanent  Settlement,  can, 
by  any  means,  be  called  a  hhud-kiuhi  lyot  at  all,  it  certainly  is  not  the 
ryot  who   simply  lives   in  the  village   and  cultivates   the  land  of  the 

village.  To  be  a  Jchu^Jcoihi  ryot  at  all,  implies  that  the  ryot  must  noi 
only  be  a  cultivator  of  lands  belonging  to  the  village  in  which  he  resides, 
bnt  he  must  be  an  hereditary  husbandman.  A  hkud-koihi  right  is  not 
aoquif ed  in  a  day^  but  is  transmitted ;  and  it  has  never,  so  far  as  my 
knowledge  extends  been  laid  down  what  exact  length  of  holding  gives 
a  title  to  a  tenant  to  consider  himself  a  hkud4eu$ht  ryot. 

Certainly,  the  old  Begolations  seem  to  point  to  other  than  those 
undoubted  khud-hoilU  lyots   whom  the   Permanent    Settlement  found 

open  the  land;  but  what   length  of    holding   constituted  a  right  by 
prescription  has  never  been  definitely  or  inflexibly  laid  down .    If  deci- 
sions are  to  be  found  in  which  a  prescriptive  right  was  deemed  established 
by  an  occnpation  short  of  the  Permanent  settlement,  there  are,  on  the 
other  hand,  plenty  of  decisions  to  show  that  length  of  oconpancy  was 
not  deemed  to  entitle  the  tenant  to  be  considered  anything  better  than 
a  tenant-at-will.    If  any  other    but  the  ancient    ryot  occupying  from 
generation  to  generation  had  the  right  of  occupancy,  no  others  had  it ; 
and,  therefore,  in  a  vast  majority  of  oases.  Act  X  by  the  twelve  years' 
mle  of  occupancy  has  created  rights  which  never  existed  before. 
Under  the  old  laW;  (hen,  a  great  majority  of  the  ryote  who  now  hav 
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nndonbted  rights  of  oootip»oj  at  fair  and   equitable  ratetf,  Wdre  at  the        IM 
mercy  of  their  landlords,  and  Act  X  has  in  fact   put  all  these  ryots  of  m_  ^  "^ 

donbtf  ul  position  on  the  same  lerel.    Whether  the   distinction  between      Dossu 
the  old  holder  and  the  modem  holder  was  purposely  not  recognised  by    BiSBxsmm 
the  Legislature  wben  it  enacted  Act  X,  for  the  reason  that  both  were*  ttooKiBJsa* 
before  the  passing  of  Act  X,  upon  the  same  footing  as  respects  their 
position  to  the  lemindar,  1  cannot  say:  but  certainly,  when  no  distmo* 
tion  has  been  made  between  the  two  descriptions  of  ryots,  he  who  hA» 
been  immemorially  on  the  land,  and  he  who  came  there  only  twelve  yeava 
ago,  it  would  seem  that  in  the  mind  of  the  Legislature  there  was  really 
no  diflerence  between  them ;  neither  had  acquired  a  right  of  occupancy  as 
against  the  aemindar,  and  neither  could^  therefore^  compel  him  to  recognize 
them,  or  foroe  him  to  ent«r  into  engagements  with  them  oa  auy  terms. 

If,  then,  the  Legislature  has  not  intended  that  there  should  be  any 
distinction  between  thb  ryot  whose  forefathers,  it  may  boi  first  broke  up 
the  soilon  which  his  descendants  have  ever  since  settled,  and  the  ryot 
who  found  the  land  ready  to  his  hand  by  the  labor  of  others,  the  distinc- 
tion need  not  have  any  effect  with  the  Court  in  laying  down  the  princi- 
ple which  is  to  be  observed  in  dietermining  what  is  a  fair  and  equitable 
rent.    What  is  fair  for  one,  we  must  take  to  be  fair  for  the  other. 

Three  separate  proportions  have  been  put   forward  as  to  the  mode  of 
arriving  at  a  fair  and  equitable  rent  in  the  case  of  a  rise  in  the  value  0|  * 
produce  otherwise  than  by  the  agency  of  the;  ryot. 

The  propositions  are:  Is^— That  (he  rent  be  left  to  oompetition,  and 
that  the  zemindar  be  allowed  whatever  rent  he  could  obtaia  from  any 
other  ryot.  27u2.— That  the  rent  bo  adjusted  thus«-give  the-  ryot  the 
benefit  of  all  the  jurofit  he  now  derives  from,  his  lands  from  the  last 
adjustment  of  his  rent ;  givo  him,  besides,  out  of  the  increased  value  of 
the  produce  what  will  repay  him  for  the  in<»rea8ed  cost  of  production^ 
and  hand  over  the  entire  surplus  to  the  semiadar.  3}*(l.-*That  the 
rent  ba  adjusted  thus— presuming  that  the  old  rent  bore  a  just  proportion: 
to  the  old  prodooe,  give  to  the  zemindar  the  same  proportion  as  rent  out 
of  the  present  produce.. 

With  respect  to  the  first  proposittoa,  such  a  nda  wouldi  Z  think,*  not 
lie  equitable  in  the  ease  of  any,  except  a  very  few,  of  the  ryots^  to  whom 
the  law  has  given  a  right  of  occupancy..  To-  say  that  a  man  baa  a 
right  of  occnpaaoy,  and  at  the  same  time  to  put  it^in  the  power  of  the 
zemindar  to  deprive  him  of  it  by  putting  his  land,  as  it  were,  up  to 
auction  to  the  highest  bidder,  wojold  be  vifair  to  tho  ryot  and  frustrate 
(ho  int^tioo  of  tb«  Jiaw. 
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1M5  To  show  the  effect  of  the   second  proposition,  the  following  case  raaj 

DoMM  Former  grosa  prodaoe  ...  ...  ...    Bs.    30 

BiBHBSHUB  P<^^  <9  production  •••  ...  ••.      "      10 

UQOKEUX&  Kent  ...  ...  ...  .r.      "      10 

Bjot*s  profit  ...  ...  ...  ...      "      10 

If  the  valae  of   the  produce  be  doubled,   then   oub  of  Uie  30  mp»ees 
increase,  say  you  deduct  8  rupees  as  the  increase  in  the  cost  of  produc- 
tion, and  the  remaining  22  the  rule  would  give  to  the  aemindar.    The 
case  would  then  stand  thus» 

Gross  produce  »•.  •••  •»•    Bs.    ^ 

Cost  of  produotioii  ...  ...  ...      "      IS 

aOQu  t.*  »*•  •••  •••  ^* 

Hyot'cf  ppout  ...  t.«  *••  •*•  10 

Under  the  third  proposition^he  following  case  may  seree  as  an  illus- 

tration  :— 

Former  gross  produce    •••  m.  ...    Bs.    30 

Former  rent  ...  ...  ...       "      10 

Byot's  profit,  including  cost  of  prodaction  ...       "      20 

Bay  that  the  yalue  of  the  produce  has  doubled,  then  the  case  would 
stand  thus  :— 

Present  gross  produce  •••  •••  >•■  Bs.    60 

Present  rent    ...  ...  •..  ...  '*      SO 

Byot*8  present  profit,  iocluding  costs  of  production    "    40 

If  the  second  proposition  is  adopted,  there  will,  in  every  oase,  arise  » 
necessity  for  lengthened  and  difficult  enquiries.  To  work  out  such  a  role, 
it  must  be  ascertained,  let,  what  was  the  value  of  the  produce  when 
the  rent  was  last  adjasted  P  2nJ,  what  was  the  cost  of  production  P 
Srcf,  what  was  the  share  of  profit  left  to  the  ryot  after  his  rent  was 
paid  P  This  would,  however,  only  carry  the  case  over  the  first  stage  ; 
there  would  still  remaia  to  be  ascertained,  l$i,  the  present  valae  of  the 
produce,  9nd,  what  rise  has  taken  place  on  the  cost  of  pi^>duction.  To 
do  this  in  every  oase  would  occasion  such   an  amount  of  labor  that  the 

constituted  Oourts  of  the  country  could  never  get  through  it.  Moreover, 
iidoes  not  seem  fair  and  equitable  that  the  ryot  should  get  no  share 
whatever  of  the  increase  in  the  value  of  the  produce  of  his  lands,  and 
ibat^  though  the  value  of  agricultural  prodace  had  immensely  increased, 
be  himself  is  to  derive  not  a  particle  of  advantage  from  it. 

The  third  proposition  is  certainly  more  simple  and  apparently  equit- 
able 'f  such  a  rule  would  involve   oaly  two    points  of    enquiry,   vis.,  the 
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former  valae  of  the  produce,  and  tbc   present   value    of    the   produce.         1865 
These  points  asoertained,  the  rule  oould  be  worked  out.  Thakoobaneb 

An  &  general  rule,  it  may,  I  thinW,.  be  fairly  assumed  that  the   last      Bosses 
adjustment  of  rents  was  made  upon  a  principle  considered  fair  and  equit-    bibhe«hdb 
able  to  both  parties  ;  and  that  tho  rent,  as  compared  with  the  produce,  Mookekjkb. 
represented  the   sum  which  the  zemindar  was  willing  to  tnke,  and  the 
ryot  to  pay,  as  rent. '  That  being,  then,  In    the   nature   of  a  contract 
between   the  parties  under  the  then  state  of  circumstances,  it  is  only 
recessary  to  carry  out  the  principle  of    that  contract  into  the  present 
'state  of  circumstances,  to  get  at  a  fair  and  equitable  rent.    If  the  former 
rent  was  fair  as  compared  with  the  f  rjder  value  of  the  produce,    the 
same  rule  of  proportion,  if  carried  out,  would  give  a  fair  rent  now ;  and, 
as  A  general  rule,  I  think  this  is  the  rule  which  should  prevail. 

It  is  true  that,  where  the  cost  of  production  has  not  increased  in  the 
same  ratio  with  the  increase  which  has  taken  place  in  the  value  of  pro- 
duce, the  rule  would  give  to  the  ryot  the  larger  share  of  the  increase. 
But  it  may,  I  think,  be  safely  inferred  that  the  cost  of  production  would 
generally  keep  pace,  or  nearly  so,  with  the  increase  in  the  value  of  pro- 
duce, and  the  role  would  scai'cely  ever  be  found  to  operate  with  too 
great  advantage  to  the  lyot. 

If  the  cost  of  product'on  has  doubled  at  the  same  time  that  the  value 
of  the  produce  has  doubled,  then  the  rule,  which  allows  the  zemindar  to 
double  his  claim  upon  the  ryot,  is  a  fair  mode  of  adjusting  the  matter. 
But  if  in  any  case  the  zemindar  or  the  ryot  could  show  that  the  former 
rent  was  not  fixed  with  any  reference  to  the  former  value  of  the  pro- 
duce, or  that,  for  some  special  leasons  existing  at  the  time,  the  rent  was 
fixed  at  too  high  ^r  too  low  a  figure,  then  the  case  would  form  an 
exception  to  the  rule,  and  have,  of  course,  to  be  treated  differently. 
These  exceptional  oases  would,  however,  not  be  numerous,  and  the  rule 
would  serve  in  all  the  ordinary  cases. 

This  rale  of  proportion  could  not  be  called  into  requisition  in  those 
oases  where  it  could  be  ahown  that  the  former  rent  was  regulated  with 
reference  to  some  contracts  or  with  reference  to  some  ascertainable  mode, 
whereby  either  party  got  a  certain  fixed  or  regulated  share  of  the  profits, 
liVherever  there  was  this  contract,  or  custom,  or  usage,  it  should  be 
given  effect  to  in  any  future  adjustment  of  the  rent. 

I  may  add  that  I  think  section  6  of  Act  X  was  meant  to  be  retro* 

vpective,  and  I  have  already  expressed  my  opinion  elsewhere  in  these 

notes,   that  the   Act  orelited  rights  of  occupancy  which  never  existed 

before,  and  that  in  that  respect  the  hiw  was  not  declarf^t<»ry  but  ^sacting. 
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1865  Peacock,  0.  J.    (after   statinp;  the   facts   and   the  qnestionBi  o6ntt« 

IT  ^  nued):— The  learned  Judge,  Mr.  Jaetice  Campbell;  in  his  judgment  to-day, 

DoBBVB       Bftys,  "in  the  present  case  no  attempt  is  mode  to  oontmdict  or  denj  the 

^'  ryot's  assertion  o!  ancient  holding.**    But  the  qoestioni,  which  I  must 

MooKKBJKC  assume  were  carefully  prepared,  are  general,  and  refer  generally  to  ooou- 

pancy>ryot8,  and  mike  no  distinction  betireen  holdings  which  are  ancieiit 

and  those  which  are  of  modem  date. 

Altliongh  the  first  question  refers  to  an  increase  in  Talne  arising  only 
from  rise  of  prices,  I  think  that  the  rule  which  we  lay  down  will  be 
equally  applicable  to  cases  in  which  the  increase  has  been  oaused  by  the 
proximity  of  a  road,  or  of  a  canal,  or  railway,  opening  a  new  source  for 
carrying  to  distant  parts  produce  which  for  .want  of  roods  was  formerly 
necessarily  consumed  in  the  immediate  neighbourhood.  Bnoh  causes 
nay  raise  the  value  of  produce  without  materially  raising  the  price  of 
labor,  or  adding  to  the  expenses  of  production.  But  we  must  take  oare» 
lest,  in  answering  a  general  question,  and  treating  it  as  applicable  to 
particular  circumstances,  we  do  not  express  an  opinion  which  may  here* 
after  be  considered  as  applicable  to  all  Oises  falling  within  the  general 
question  propounded.  My  answer  is,  therefore,  confined  to  the  ^es- 
tion  asked.  If  there  was  anything  with  referenoe  to  the  antiquity  of 
the  holding  which  takes  it  oat  of  the  general  role^  the  laots  onght  to 
have  been  stated. 

The  case  has  been  very  elaborately  argued  by  counsel  upon  both  sidee  | 
but  I  cannot  say  that  anything  of  importance  has  been  brought  forward 
which  had  not  been  previously  considered  in  the  arguments  and  in  the 
judgments  pronounced  in  I  shore  Ghose's  case(l),  and  in  the  Minutes 
of  the  Judges  written  in  consequence  of  that  decision.    I  must  confess 

that  I  have  not  heasd  or  read  anything  since  Uiove  Ohosels  case  woe 
dedded,  which  has  induced  me  to  alter  the  opiniosw  which  I  then 
expressed  ;  and  I  should  be  wanting  in  sincerity  if,  oat  of  deference  to 
my  learned  colleagues,  or  for  the  sake  of  using  expressions  of  oourtesy» 
I  were  to  say  that  anything  which  I  have  heard  to-day  bos  led  me  to 
entertain  the  slightest  doubt  as  to  the  correctness  of  my  fatmmt  opinixm» 
To  that  opinion  I  firmly  adhere. 

In  that  case  it  was  held  by  Mr.  Jostiee  Bayley,  Mr.  Jastioe  Kemp,  antl 

myself  that  the  enhonoed  rent  oonld  not  «ieeed  the  old  rent  with  such 

\  portion  of  the  increase  added  to  it  as  would  render  it  Aair  and  eqjuitabl^ 

nnder  the  altered  state  of  ciroumstanoes ;  and  it  wae  oqwessfy  etat^d 

a)lMm]Lim}W«S.|8|ieeiAlYel»»48,m}oa  miewil4e. 
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that,   in  determing  whether  the  whole  o{  the  iacrease  was  to  be  tdded*        IBtfS 
the  Judge  mast  be  guided  by  all  the  drcumstances  of  the  case.    It  was  Thakooranbb 
said — **  In  the  absence  of   proof  to  the  conntiy,     he  may  take  the  old      Bobsbb 
rent  as  fair  and  equitable  rent  with  reference  to  the  former  value  of  pro-   BiaitMBua 
dace—  he  must  take  into  consideration  the  circumstances  under  which   Mookebjeb. 
the  value  of  the  produce  has  increased,  and  whether  those  circu Distances 
are  likely  to  continue,  and  whether  the  value  of  the  produce  is  likely  to 
keep  up  to  the  present  average  in  the  ensaing   year.    He  must  consider 
whether  the  costs  of   production,   including  fair  and  reasonable  wages 
for    labor    and  the  ordinary  rate  of  profits  derived  from   agriculture 
in  the  neighbourhood,  have  increased,  and  he  must  make  a  fair  allowance 
on  that  account.'* 

The  decision  in  that  c^se,  whether  right  or  wrong,  was  not  a  hasty 
one.  The  Judges  before  whom  it  was  held  were  fully  aware  of  the 
importance  of  the  judgment  they  were  called  npon  to  pronounce,  and  of 
tbe  numerous  cases  which  would  be  governed  by  the  principle  to  belaid 
down.  They,  tberefore,  took  time  to  consider,  and  the  judgement  was  not 
pronounced  until  they  had  given  their  utmost  consideration  to  the  case, 
and  had  ezpetided  much  time  in  endeavouring  to  arrive  at  a  just  and 
soand  conclusion  which  might  govern  other  cases    then  pendiag,  and 

might  form  a  precedent  for  future  cases.  The  principle  of  that  decision 
was  that  the  ryot  was  entitled  to  the  full  benefit  of  the  old  rent,  and 
that  it  could  not  be  enhanced  beyond  the  amount  warranted  by  the 
ground  of  enhancement.  Bules  were  laid  down  for  the  guidance  of  the 
Judges  in  determining  the  &cts,  such  as  "rents  which  new  ryots  would 
pay,"  and  the  definition  of  rent  by  Malthus,  merely  as  a  guide  to  the 
Judge,  some  rale  being  necessary  to  ascertain  what  was  the  actual  value 
or  rack-rent,  in  c:)se  there  should  be  no  evidence,  of  market  value.  Jn 
fact»  the  Judge  stated  expressly  that  there  was  no  evidence  of  market  value. 
The  case  of  The  Qrieen  v.  The  Ora^id  Junction  Railway  Com' 
pany  (1)  has  been  referred  to.  In  that  case  the  Court  held  that,  in 
ascertaining  for  rating  purposes  the  rent  at  which  the  railway  might  be 
reasonably  expected  to  let  to  a  tenant  from  year  to  3  ear,  the  only  de- 
duction from  gross  receipts  on  account  of  tenant's  profits  was  a  percent- 
age on  the  capital  employed.  This  deduction  vi  as  in  the  particular  case 
calculated  at  20  per  cent.,  having  regard  to  the  fair  profits  of  ^uch  a  trade 
carried  on  by  means  of  so  large  a  capital,  and  with  such  large  risk". 
This  percentage  was  allowed  in  addition  to  5  per   ceut.    interest   od   th  t 

(1)4  Q.  B.,  18. 


316 


POLL  BENCH  RULINGS. 


1865         capital  and  all  other  expenses  of  carrying  on  the  bneiness  oF  carriers.    It 

Z  """^  appears    to  me  that  the  dedactions  which  were  made  in  Ishore  Ghose*s 

D0S8KB      case   (1),    were 'quite  in  accordance  with  the  principle  of   that  case;  for 

Bisucairoa    ^^^^^*  ^^^  defiuition  of  Maltha «,  not    only  intrest,  bat  profits  on  capital 

MooKBBJBE.    were  allowed  in  addition  to  every  expense  of  cnltiration* 

A  s  my  opinion  is  in  the  minority,  and,  I  may  say,  stands  alone,  I  feel 
right  to  point  out  more  at  large  the  reasons  which  still  inoflence  my 
mind|  and  prevent  me  from  yieldiog  my  opinion  to  those  of  the  other 
Judges  of  the  Court. 

In  the  Judgment  giren  in  review  in  Ishore  Ghose'g  case  (1),  I  showed— 
U^— That  the  zemindnrs  were,  in  1793,  declared  to  be  the  proprietors 
of  the  lands,  and  encouraged  to  exert  themselves  in  the  ouUivat'on  and 
improvement  of  the'r  estates,  under  the  certainty  that  they  would  enjoy 
exclasively  the  froits  of  their  own  good  manaffment  and  indnstry,  and 
that  no  d  mand  would  evor1>o  made  upon  them  for  an  augmentation  of 
the  public  assessment  in  consqaen-.  e  of  the  improvement  of  their  res- 
pective estates. 

2ndf.— That  from  1793  to  1812,  they  were  prevented  from  granting 
pottas  or  lea'-es  to  ryots  f  r  terms  exceeding  ten  years ;  and  consequent- 
ly could  not,  during  that  peri.d,  have  crea'ed  ryots  with  hereditary 
rigl'ts  of  property  in  the  foiL 

St-d.— That  after  Begalation  V  of  1812,  they  w  re  entitled  to  grant 
leases  to  all  new  ryots  and  to  all  ryots  who  were  not  entitled  to  demand 
a  renewal  of  their  leases,  sach  as  khud-kasht  rrots  at  any  rent,  and  for 
any  term  that  might  specifically  be  agreed  upon  between  them;  and 
that  such  leases,  whether  in  perpetuity  or  for  any  term,  were  binding 
upon  the  zemindar  and  the'r  heirs  or  assigns ;  and  that  the  Courts 
were  to  give  effect  to  the  definite  clinses  of  the  engagements,  and  to 
enforce  pyment  of  the  sums  specifically  agreed  upon. 

^th. — That,  if  the  ryot's  original    holding    commenced  aftor  the  date 
of  the  Permanent  Settlement  (and  th  t,  if  it  commenced  before,  it  was 
for  him  to  prove  it,  cither  by  positive  or  presunaptivo  evidence),  he  was 
entitled  to  have  effect  given  to  any  definite  engagement  between  him  and 
the  land-owner,  either  as  to  the  duration  of  the  term,  if  any  was  speci- 
fically granted  to  him,  or  as  to   tho  anount  of   rent  to  be  paid,  or  the 
rates  at  which  it  was  to  be  assps-od.    But  that  if  ho  failed  to  prove  that 
any  such  engagement  was  entered  into,  or  that   the  term  for  which  he 
was -to  hold  was  ever  fixed  or  defined,  or  that  any  stipulation  was  made 
as  to  the  rate  of  rent  at  whici  he  was  to  hold,  ho  must  be  considered  bo 

(1)  1  Marsh.,  151;  W.  R.,  Special  Vol.,  4?,  131 ;  ou  review,  148. 
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hare  entered  and  held  as  a  tenant  for  one  year  only,  and  to  faave  contU        IMS 
nued  to  bold  on  with  the  consent  of  the  land-owner  from  year  to  year,  Tbakoqbankk 
or  according  to  the  langoage  more  generally  used  in  this  country,  as  a      ^^^mb> 
tenant-at-will ;  and  that,  but  for  Act  X  of  1859,  be   would  have  been    BniinavB 
liable  to  have  his  tenancy  determined  by   the  land-owner,    and  -to  be 
tui'ned  oat  of  possession  at  the  end  of  any  agricultural  [year.    It  was 
stated  that  it  was  unnecessary  to  determine  whether,  according  to  the 
law  of  this  country,  any  notice  to  quit  wonld  have  been  necessary  or  ndt. 
If  by  custom  or  usage  a  notice  to  quit  was  necessaryy  ttie  ryot  wodld 
of  course  be  entitled  to  it  before  his  holding  could  be  determined. 

After  Regulation  V  of  1812,  a  landowner  had  as  much  power  to  fix 
his  own  rents  and  terms  as  regards  all  new  ryots  and  all  others,  except 
the  khttd-hiUlU  ryots  and  such  others  of  the  old  ryots  as  we  re  entitled 
to  a  renewal  of  their  leases,  as  any  land.owner  in  fingland. 

It  has  been  observed  in  a  book  of  very  considerable  authority  on  these 
subjects — ^I  mean  Directions  for  Bevenue  Officers  in  the  North- Western 
Provinces,  promulgated  by  the  Lieutenant-Gbvemor,  and  prepared,  I 
believe,  originally  by  the  late  Mr.   Thomasoo,  p.  61»  para.  121,— ^that 

**  Much  confusion  has  arisen  from  the  neglect   to  distinguish  between 
proprietary  and  non  proprietary  cultivators;*'  and  it  is   there  stated 

(paras.  121  to  128)  that,  '<  throughout  Hindustan,  there  is  a  large  body 
•of  persons  possessing  an  heritable  and  transferable  property  in  the  soil 
who  are  also  cultivators,  and  their  profits  as  proprietors  and  as  cultiva* 
tors  are  sometimes  so  mixed  together  that  it  is  difficult  to  distinguish 
between  them  and  the  non-proprietary  cultivators. 

**  In  many  parts  of  Bengal,  Behar,  and  Orissa,  at  the  time  of  the 
iPermanent  Settlement,  no  attempt,  was  made  to  distinguish  proprietary 
from  non-proprietary  cultivators,  but  all  were  .left  indiscriminately  to  the 
mercy  of  superiors  who  contracted  for  the  Government  revenue,  and 
who,  whatever,  was  their  origin,  were  distinct  from  the  village  proprie- 
tors.  A  similar  error  was  nearly  committed  in  the  taloc^daii  estatea 
in  the  North- Western  Provinces. 

**  A  remedy  for  this  manifest  iajustioe  has  been  often  sought  hy  'an 
attempt  to<provide  protection  equally  forall  classes  of  ouldvators,  and  the 
advocates  ior  such  measures  have  argued  upon  acts  whioh  in.  truth  indicat* 
«ed  tbe  existence  of  mnoh  hi^ur  rights  than  those  of  mere  cultivators: 

"  The  importance  of  the  question  is  much  diminished  when  the  pro- 
prietary have  been  carefully  separated  from  the  non-proprietary  cnltivfc. 

tors,  and  the  former  confirmed  in  all  the  privUeges  to  which  they  are 
justly  entitled.     . 

JLL 
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18$5  "  StiH  it  is  ineiunbent  open  the  tetilemeot  Officer  to  define  precisely 

TBAKooKANfeB  ^^^  positioii  of  iion-proprietaiy  Gultivators,  in  order  that  no  doubt  may 
BossMB      remain  as   to  the  party  entitled  to   benefit  by  future  improTement  of 
BiBBuHiTB   ^^^  lAi^d.    So  long  as  tluB  is  doubtful,  ezertioD  will  be  disoouraged. 
liooKBBJBS.       «  Non^proprietary  cultiTaton  ere  generally  either  the  descendaots  of 
former    dispoaseeged    proprietorSf    or  they    have  been    located  on  the 
estate   by  the   present  proprietors  or  their  predecessors.    Their  best 
security,  no  doubti  consists  in   the  demand  for  their  labor.    A  zemin. 
•dar  commonly  reckons  his  wealth  by  the  number  of  his   cu^omif,  and 
ihe  fear  of  losiog  their  services  is  often  a  sufficient  provision  against 
harshness  or  severity  towards  them. 
"There  can,  liowever,  be  no  doubt  that   many  non-proprietary  oul« 

tivators  are  considered  to  have  rights  of  occupancy,  and  thus  two 
classes  are  commonly  recognised^tiiose  who  are  entitled  to  hold  at 
fixed  rates,  and  those  ^ho  are  mere  tenants-at-will. 

'*  Cultivators  at  fixed  rates  liave  a  right  to  hold  certain  fields,  and 
'^amnot  be  eg ected  from  them  so  long  as  they  pay  those  rates.  They  have 
-no  right  of  property  in  the  fields,  and  are  nob  able  to  alienate  them  with- 
out the  consent  of  ihe  proprietors ;  bat  their  eoos,  or  their  immediate 
heirs  residing  with  them  in  the  Tillage,  wonld  succeed  on  the»8ame  tenns 
-as  ^.themselves  :  nor  are  they  competent  of  themselyea  to  perform  any 
act  which  is  considered  to  indicate  proprietary  right,  such  as  the  digging 
of  a  well,  the  planting  of  a  garden,  or  the  location  of  a  laborer,  llieir 
sunple  right  Is  to  till  their  fields  themselves,  or  to  provide  for  the  tillage, 

and  for  these  fields  they  pay  certain  rates,  and  are  in  some  cases^'^^.^ 
liable  to  be  called  upon  to  perform  certain  services,  or  to  pay  certain  fees 
to  the  proprietors.  So  long  as  these  conditions  are  fulfilled,  they 
cannot  be  ejected  from  their  fields;  and  if  an  attempt  is  made  to 
eject  them,  they  have  their  remedy  by  summary  suit  before  the  Collec- 
tors. If  they  fail  to  pay  the  rent  legally  demandable,  the  proprietor 
must  sue  them  sammarily  for  the  arrear,  and  on  obtaining  a  decree  in 
his  favor  and  failing  after  it  to  collect  his  dues,  he  mi^y  apply  to  the 
Collector  to  eject  them  and  to  give  him  possession  of  the  land. 

••  Tenants-at-wiU  have  no  right  extending  beyond  the  year  of  their 
cultivation.  When  at  the  commencement  of  the  ^gricnltHral  year  they 
«gree  to  cultivate  certain  fields  on  certain  terms,  they  are  entitled  to  the 
occupation  of  those  fields  on  the  specified  terms  during  the  year ;  but  at 
its  close  their  right  terminates." 

I  do  not  believe  that,  even  before  the    Permanent  Settlement,  every 
cultivator  who  relided  in  the  village  m  which  his  lands  were  situatei 
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vliether  let  into  possession  for  a  term  or  onlj  as  a  ienani.at-irill»  or   to        186S 

hold  from  year  to  year»  necessarily  became  a  hkud  hctsht  ryot.  Thakoobansb 

The.definition  of  hhud-kaslU   in    Wilson's  Qlossary    (287)  is,  a  **  oaU      Dobsib 
fcivator  of  his  own  hereditary  land."    The   words   hhud,  self  or  own,    bishmhubk 
and  Amw^^i  to  sow,  show  that  the  term  has  reference  to  some   proprie-     Mookbb^bb. 
tary  rights,  rather   than  to  the  fact   of  residence  in  the  village,    in 
column  267  of  the  same  Glossary,   tUkhud^Mshi,    the   definition   is,  *'  a 
resident   cultivator,  one  cultivating  his  own   heriditaty  lands,   either 
under  azemindar,or  a  co-parcener  in  a  village.**      In  Bengal,   one  daSB 
of  them  holding  their  lands  at  fixed  rates  by    hereditary  right  some- 
times 8ub4et  them,  ezeepttbe  part  about  their  dwelling   in  which  they 
oontinue   to  reside;  and,  although,  ceasing  to  cultivate  and   engaged  in 
trade  or  business,   they  retain   their   designatioQ   of  khud^koMJU,    Tho 
term  is  also  applied  in  the  North*We&tem  Provinces  to  lands  which  th/B* 
proprietor,  or  the  payer  of  tlie   Government  revenue,  cultivates  himself^ 
A  Jchud-haaht  ryot  probably   derived  hia  title     by   descent   from   or 

succession  to  one  of  the  old  villa^^e  community,  or  some  person  who  iti 
ancient  times  had  acquired  a  proprietary  right  iti  the  land  under  the  old 
Hindu  or  Mahomedan  law  by  reason  of  his  having  reelaimed  it.  Menu 
says,  "  Sikges  Pk^nounce  cultivated  land  to  be  the  property  of   him  who 

cut  away  the  wood,  or  who  cleared  and  tilled  if— (  Chap.  IX,  para  44.) 
8o  property  in  waste  land  was,  according  to  the  Mahomedan  law*, 
eatablisbed  by  reclaiming  it  with  the  permisBion  of  the  Imam,  according 
:^o  Al>oo  Hanifa ;  and  by  the  mere  act  of  reclaiming  it,  according  to  Aboo 
Yusaf,  and  Mahomed.  (See  Baillie  on  the  Land  Tax  of  India>  Chap.  VI, 
para.  42,)  But  however  this  may  be,  it  is  clear  tbat  since  Regulation  II 
of  1793,  by  which  the  right  of  property  was  declared  to  be  vested  in 
the  landholders,  ».  •.,  in  the  zemindars  and  in  dependent  talookdars, 
property  in  Hand  which  formed  part  of  a  permanently  settled  estate  could 
not  be  acquired  by  reclaming  it  from  waste.  How  then  could  it  be  ae« 
quired  except  by  contract  or  adverse  possession,  or  -by  prescription  going 
back  as  far  as  to  the  time  of  the  PermancntL  Settlement  P  I  am  of  opinion 
that  neither  a  right  of  proprietorship  nor  a  right  of  occupancy  could 
have  been  acquired  by  any  other  means  in  a  permanently-settled  estate. 
The  directions  to  Bevenue  Oflioers,  para.  ISO,  show  that  the  right 
dapenda  upon  prescription.  It  is  there  said--''  It  is  impossible  to  lay 
down  any  fixed  rule,  defining  what  ola<^ses  of  cultivators  are  to  be  con- 
sidered entitled  to  hdd  at  £led  rates.  They  are  known  in  different 
parts  of  the  country  by  different  names,  as  chupperhund,  hhttd-kaslU, 
hfidimi,  fiwurQQ9e$  htMwr,  &o.>  all  of   wbioh  terms    imply  attachment 
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» 

18tf        to  th«  soil  or  preo^ptive  nght.    Those    who  hare  no   tnch    riglii  are 

~  ~  commonlT  called  huteha  auamU   or   pV'ka$JU.    It  baa    Bometizxiea    been 

DoMBB       sapposed  that  all  ryota  reiident  in  the  Tillage   (khud'kaM)   are   o€   the 

^*  former  dasv,  and  that  those  who   reaida  in  enethe^  Tillai^e   (jpy  %i$hi) 

XooseejSB.  hare  no  righto.    Bat  there  are  frequwit  ezeeptioas  to    this   role.    Many 

cnifcivators  residing  in  the  Tillage  are  mere  tenants-at-will,   whilst  those 

residing  io  neighbonriag  TtUagea  ms^^haye  mariced  and  reoegnised  rights* 

Presconption  is  the  best  rule  to  foll<^." 

lam  ckarly of  opinion  that  a  zyot  who»  alter  the  date  of  the  Per- 
manent 9oi^6ment»  and  especially  afber  Regulation  V  of  1812,  wea  let 
into  possession  by  a  aemmdar  to  hold  as  tenant  for  a  fixed  term  or  ai 
will>  or  from  year  io  year,  or  without  defining  the  period  daring  which 
his  tenancy  was  to  oontinn^  did  not  before  Act  "X  of  1869,  aserely  by 
reason  of  an  oooapation  for  t we  Ife  years,  beoome  a  ifc^iMUat%<  ryot.  Bat 
it  is  not  necessary  to  determine  this  poiot,  becaase  soetion  6  of  Act  K 
of  185d  makes  no  distinction  between  a  yhucLhckeht  and  a  py-houJU  ryot. 
Each,  if  he  has  occupied  for  twelve  yeers,  has  had  a  right  o  occnpanoy  * 
conferred  upon  bim  by  that  Act,  which  is  hereafter  shown  to  hare  had 
a  retrospective  effect* 

It  was  suggested  that  the  6ih  section  substantially  converted  every 
ryot  who  had  occupied  for  twelve  years  into  tkhhud-kaehi  ryot,  and  gave 
him  a  right  to  hold  at  fixed  or  ousbomary  rates.  But  there  is  nothing  in 
the  Act  which,  in  my  opiuion,  discloses  any  such  intention » 

In  my/ormer  judgment  in  review  in  Ifihore  Ghose's  case  (I),  I  showed 
that,  prior  to  A  ct,  X  of  1869,  eveo  a  right  of  occupancy  could  not  be 
gained  merely  by  an  occupation  for  twelva  years.  I  there  reviewed  the 
authorities  of  the  late  Sudder  Court  upon  the  subject,  and  I  referred  to 
the  case  of  Deffumher  Utitter  y.  Bamsoonder  Mitter  (2),  in  which,  at 
page  624,  it  was  held  that  the  failure  or  forbearance  of  the  somindar 
to  demand  an  iccrease  of  rent  during  twelve  years  did  not  create  a 
right  of  oocupanoy.  A  similar  decision  was  come  to  in  tbe  case  of 
Mussaw/ut  LalahrOoAisua  KhcUoon  v.  Bam  Gopai  B^in  (S).  I  have 
not  heard  the  aulhoriby  of  either  of  those  cases  impugned,  nor  has  it 
been  contended  that,  befora  Act  X  of  1859,  a  mere  occupation  for  twelve 
years  conferred  a  right  of  ooctipancy,  or  a  right  to  hold  at  less  than  the 
actual  valae  of  the  land. 

The  Civil  Law,  in  which  it  has  been  said  ^'  that   we  have    the  most 

complete,  if  not  the  only,  collection  of  the   rules   of  natural  reason  and 

(1)  1  Marshy  151 1 W.  B.,  Speofol  VoL.  48,    (2)  S.  D.  A.  I>eo.,  1856.  p.  &17. 
181 ;  on  review,  148.  (8)  Ih^  665. 


equity,  whicK  are  to  goyem  the  actions  of  mankiod^  and  whioli  has  been         1865 

called  ''  ratio  seripia,**  as  containing  the  most  perfect  rules  of  reason  for  Thaeoobanb^ 

deciding  all  differences  that  may  arise  among  men  in  their  intercoarse       Dorsbb 

wifcit  one  another'*  (1),  held  that  a  fanner  or  tenant  oonld  not  acquire  by    Bibhcshub 

prescription  what  he  held  by  that  title ;  **  for,  m  order  to  prescribe,  it  is    Mookerjbb. 

necessary  to  possess  and  to  possess  as  master"  (2).    But  where  a  ryot  or 

tenant  holds  at  a  certain  vent  with  the  ooosent  of  his  landloi:d,  there  is  no 

adverse  holding  at  that  rent.    If  a  ryot  oonld  prove,  that  he  h»d  held  land 

for  many  years,  and  that  itheaerer  hia  rent  was  altered*  he  had  olaim^ed 

to  hold  at  a  fixed  rent,  or  at  a  rent  a^  sesaable  according  to  some  definite 

ralep,  and  that  suob  claim  had- been  acquiesced  in  by  the  landowner,  he 

would  have  evidence  from  which  a  prescriptive  right  to  hold  at  tbsit  rent. 

might  be  presumed ;  but  a  mere  occupation  of  land  for  twelve  years  at 

a  fixed  rent,  c  r  at  a  rent  which  had  been  varied  at  the  pleasure  or 

caprice  o{  the  landowner,  wonld  be  no  evidence  of  such  a  right.    That. 

was  expressly  laid  d^ewn  by  the  late  Sudder  Court  in  the  case,  to  which 

I    hava    above    referred,   of     Degunkhr  MUier    v.  J[Uim90Qnder    i£U* 

Ur  (3) ;    and  that  decision  was  quite  in  accordance  with  the  rule  o( 

the  Civil  Law. 

In    (hat   oase  four  Judgea  (Caikes,   Celvin,  Patten,   and  Trevor), 
reversing  the  decision  of  the  lower  Appellate    Courti  held  that  the 

landlord  was  entitled  to  enhance  his  rent  to  the  fuQ   actual   value   of 
the  land  at  which  it  had  been  assessed  by  the  first  Court.    They  said— 

"  It  has  been  shown  by  Baboo  Bamaprasad  Boy  in  the  precedents 
of  the  Court  refen*ed  to  in  bis  argamen)^,  how  the  current  of  decisions 
have  run  on  this  question  since  1845,  and  that  this  Court  has,  on  several 
occasions,  under  dijEferent  forms  of  words,  almost  invariably  ruled  that 
'  the  claim  to  assess,  being  a  perpetually  recurring  cause  of  action,  can- 
not be  barred  by  lapse  of  Ume.*  We  wonld  also  refer  to  another  case 
(not  cited)  at  page  188  of  the  priuted  Peoisions  for  1849— Dtirpftorain 
Soy  v.  SreemiUiee  Boy  and  oih^s^hs  a  case  in  poino.  The  suit 
there  was  for  re-a4ju8tment  of  rentbyrjott  on  the  ground  of  exoes- 
sive  rates,  the  zemindar  pleadxDg  payment  of  the  rates  objpoted  to  by 
tbe  ryot  for  upwards  of  twenty  years.  A  special  appeaJ  was  fvdmitted,  to 
tiy  whether  lapse  of  time  was  not  a  fair  and  legitimate  plea  against 
the  action,  and  the  ruling  thc'rein  was  that,  as  the  zemindar  had  produc- 
ed no  engagenent  binding  the  ryot  to  any  particular  amount  of  iumina  . 
or  as  being  in  possession  of  any  particular  mehal  of  known  boundaries, 

(1  )  Dr.  Strahan's  Frtface  to  Domat's     tt)  Domat,  trannlated  hy  Strahan,  Yol    ^     • 
Ciri  1  law.  I  Book  iii,  Tit.  7.  sec  5,  §  11. 

(8)  8.  D»  A.  Dec.,  la^  V  ^^^ 
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1865        on  wliicb  renfc  is  payable  witbont  referenoa  to  whftfc  mt^y  be  foand,  at  any 


V. 


BiSHESRUB 
MOOKSBJSI 


Thakoobankb  peHod,  to  be  its  exact  extent  by  correct  measnremen^  tbe  ryot  is  not  bar- 
DosBKB       red  by  baving  paid  a  uniform  rent  for  more  tbao  twelve  years,  from  claim* 
ing  a  measuremeot  and  re^^ostment  of  the  rent  in  the  same  manner   as 
a  zemiodar,  when  not  bonnd  by  express  engageoiMit^  has  always  a   claim 
to  a  like  measurement. 

**  These  precedents  n«st  be  held  to  establish  the  prindpto  that,  nn^ess 
the  landlord  and  tenant  are  boimd  by  express  engagement  to  a  uniform 
rate  of  rent,  the  right  to  raise  or  reduce  it»  howevw  dependent  on  other 
circumstaikces  which  may  gorem  each  particular  case,  ia  a  right  thafc 
cannot  be  disputed  on  the  plea  of  lapse  of  time^  Aor  be  extinguiahed  by 
prescription. 

**  The  appellant's  pleader  has  also  prored  by  the  submission  of  compe* 
tent  authorities  on  the  subject,  that  under  the  Engliah  Statutes  the  law 
of  limitation  and  prescription  was  held  not  to  apply  to  suits  o(  the 
nature  before  us.  The  reasoning  on  this  seems  to  be  that,  as  the 
teuant's  possession  is  fropa  the  first  a  posset sioa  wkh  the  consent  of 
the  landlord,  it  must  be  considered  as  permissire*  however  lont  it  may- 
continue,  and  that  no  length  of  time  can  therefore  bar  the  landlord's 
right  of  recorery,  or  secure  to  the  tenant  a  title  adTcrse  to  the  land- 
lord's interests. 

"The  connection  between  landlord  and  tenant,  rn  this  country^ 
commences  on  a  similar  understanding.  The  under-tenant  in  Bengal, 
whetberholdingby  pottaor  as  a  tenant-at-will,  oocnpies  his  land  with 
tbe  consent  of  the  zemindar,  and  the  rent,  however  determifiable,  is 
only  a  conseqnenee  of  tbe  arrangement.  Should  tbe  zemindiEur  content 
himself  with  less  than  tbe  local  rates  in  the  case  of  a  tenant-at-wiit 
the  law  only  imposes  upon  tbe  zemindar  the  necessity  of  serTing^ 
such  tenant  with  a  notice  before  he  can  legally  raise  them ;  but 
the  precedents  of  this  Court,  cited  above,  clearly  indicate  that  the  con^ 
struction  put  upon  the  law  bere  as  well  as  in  ITngland  is  the  same,, 
and  that  the  fiikilure   or  forbearanoe   of  the    aenrindar    to  demand   an 

increase  of  rent  during  twelve    yearR,   wiH   not   change  a  tenant- at-wilf 
into  a  tenant  with  permanent  rights    of  occupancy. 

"  It  has  been  argued  by  Baboo  Shnmhoonath  Pundit,  on  the  part 
of  the  ryot,  that  the  landlord's  receipt  ofrent  at  a  unitbrm  rate  during, 
more  than  twelve  years*  is  evidence  of  his  having^abaudoDed  his  right  to 
demand  more,  and  prevent  the  exercise  of  tbe  right  ever  after.  But 
tbe  pajrment  of  tbe  same  rent  for  a  considerable  time  by  a  tenant 
cannot  be  proof  of  the  landlord's  intention    to  restrict    his  own  right 
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tf  demand  ;  it  is  far  too  ambignotis    a  h^t  to  allow  of  any  snch        1865 
conclnBion  being  drawn  in  favor  of  tbe   tenant.    It    ja,    moreover  an  Thakoobanbb 
argument  practically  inoonsistent  with  any  applioaiion  of  the  Limitation       Dobsbb 
Law.    If  that  law,  as  assume  J,  barred  the  right  of  the  landlord  to  re-    nisHEsHUB 
assess  the  lands  for  ever,  he  could  not  exercise   that  right  in  the  event   Mooke&j^s. 
o|  the  lands  being  abandoned  by  the  present  oocnpant ;  the  application  oF 
the  law  would  not  only  affect   his  right  over   the  present     tenant,  but 
would  apparently  Ix  tbe  rent  of  the  land  at  the  present  rates  for  ever. 

"  The  Court,  therefore,  see  no  reason  whatever  to  depart  from  prin- 
ciple inculcated  by  the  precedents,  which  hold  that  the  Law  of  Limitation 
is  iDapplicable  to  aa'ts  for  the  adjastment  of  rents.'* 

Torrens,  J.,  who  dissented,  said:—"  If  a  zemindar  neglects  all  the 
requisitions  ofthelawi  whfch  under  his  settlement  he  is  boand  by,  he 
cannot  come  into  Court  and  reap  ah  advantage  from  his  own  laches, 
saying  t^ at  at  any  time  whatever,  without  respect  to  any  general  law  of 
limitation,  ^  I  have  aright  to  be  heard  in  qnestion  of  my  ryot's  tenure, 
Bud  to  enhantje  at  my  discretion  the  assessment  payable  on  it.  li 
is  true  that  I  have  not  fulfilled  any  of  the  requirements  of  the  law 
by  settling  with  niy  ryots,  or  by  giving  the  documents  required  of  me 
to  the  Collector  :  it  is  jtrue,  too,  that  my  ryot  has  asserted  his  right  to 
hold  at  fired  ratee  for  these  last  thirty  years;  that  I  have  not  before 
questioned  this  j  but  now  be  has  laid  out  all  his  capital  under  the 
aecurity  relied  on  from  my  silence,  and  from  my  receiving  from  him 
only  at  the  rate  given  in  my  zemindan  acconiits,  I  wish  to  raise  his 
assessment  tenfold,  and  if  he  cannot  pay,  eject  him-'  This  state  of  things 
was,  I  apprehend,  never  iAtended  by  the  Decennial  Settlement,  bat 
such  would  be  tbe  consequence,  especiflUy  since  the  enactment  of  Act  I 

of  1846,  if  the  Law  of  Limitation  oannot  be  held  applicable  to  suits  of 
this  nature." 

I  should  concur  with  Mr.  Justice  Torrens,  if  it  had  been  proved,  as  he 
alleged,  that  the  lyct  had  asserted  his  right  to  hold  at  fixed  nites  for  thirty 
years,  and  the  landowner  had  asqaiesced  in  the  ckim;  but  that  state- 
ment was  used  rather  as  an  argument  than  as  referring  to  the  facts 
which  had  been  proved  in  the  particular  case  before  the  Court. 

The  case  was  determined  with  reference  to  a  purchaser  under  Act  I 
of  1845,  but  it  must  be  equally  applicable  to  any  other  landowner  who 
let  a  ryot  into  possession  under  such  terms  (hat  he  was  not  precluded 
from  raising  his  rent. 

If,  after  BeguUtion  V  of  1H12,  a  landowner  let  landa  to  a  ryot  at  a 
certain  rent  mth<mt  any  agreement  fixing  the  term  of  the  holding,  or 
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1165       binding  the  landowner  act  to  enlianoe  the  rent^  or  ii  ho  should  enhanoe 

Tbakooranib  i^>  ^^  enhanoe  it  only  aooording  to  oertaia  fixed  rolee,  the  ryot  would  no^ 

Dorna       have  held  at  pergonna  rates,  or  at  oostomary  rates,  or  at     ntea  psfthle 

BMHBsBua    by  SLinifaur  xyols  for  similar  lands  in  the  neighbourhood ;  and  the   priociple 

MoouBJis.  of  tbe  aboTO  oaae  would  show  that  a  holdixig  for  twelre  or  twenty  years 

,  trould  not  have  oreated  a  right  to  hold  at  such  rates,  and  that  ttie  land- 

owner,  e  wn  after  a  holding  for  twelve  or  twenty  years,  would  not,  before 

Act  X  of  1859,  have  been  precluded,  after  notice,  from  enhncing  tho 

rent  to  the  full  Mtoal  value  <3l  the  land,  or  of  ejecting  the  lyot  if  he 

would  not  consent  to  -pay  it. 

What  presumptioa  then  is  to  be  made  merely  from  tiie  fact  of  a 
bdlding  tor  twelve  or  twen^  years  not  carried  back  prior  to  1812,  or  to 
the  date  of  tbe  Permanent  Settlement  f 

Act  X  of  1859  created  a  right  of  oocapency  In  all  tyots  who  had  oocu« 
pied  for  twelve  years,  without  reference  to  the  fact  whether  they  resided 
in  the  village  or  not  The  Act  applied  to  all  lyots  who  had  occupied 
for  tifdve  years,  and  who  were  thenmevely  tenants-at-wiU  liable  to  be 

removed  at  the  end  of  mny  torrent  year«  if  not  without,  at  least  alter,  a 
notice  to  quit,  and  to  have  their  vents  enhanoed  after  notioe  of  enhance- 
ment, to  the  full  actual  value  of  the  lends.  But  was  it  the  inteution 
of  the  Legishture,  when  coiifArriiig  such  rights  by  retrospective  opera- 
tion, to  derogate  from  the  pn^etary  rifj^  Which  weredeolared  at  the 
time  of  the  Permanent  Settlement  to  belong  to  the  landowners,  and  to 
C(a*eron  those  Who  were  mei^ly  tenants-at-will,  or  tenants  from  year  to 
year,  not  <m]y'a  right  not  to  be  removed  from  their  holdings,  but  sbo 
a  right  to  hold  at  fixed  rates  or    lower  rents  than  other  ryots  would 

pay  for  the  same  kinde  f  As  I  saidHn  my  former  judgment,  to  hold  that 
the  Legislature  intended  to  confer  rights  of  occupancy  which  did  not 
previously  exist  at  rents  lower  tban  such  as  could  be  reasonably  obtained 
from  new  ryota,  wou'd,  in  my  opinion,  be  giving  a  construction  to  the 
Act  Which  would  render  it  an  unjust  interference  with  the  vested  rights 
of  the  landowners  in  the  permanentlly  settled  'districts,  and  a  violation 
of  the  engagement  which,  at  tbe  time  of  the  Permanent  Settlement, 
was  made  with  them  by  Government.  Sooh  a  construction  cannot  be 
pub  upon  the  Act,  unless  the  Le  ^islature  hts  deolared  its  intention  by 
the  clearest  and  most  unmistakeable  language.  I  cannot  think  that  th4 
Legislature,  by  using  the  words  •'fair  and  equitable  rates,"  intended  to 
give  a  ryot  who  obtained  possession  only  twelve  years  ago,  when  he  had 
no  right  to  the  land,  and  when  the  zemindar  was  not  even  bound  to  * 
acdepit  him  as  a  ryot,  or  to  admit  him  into  possessioni  any  pioprietaiy 
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righte  which  wonld  entitle  him,  witboafc  express  co&firact«  to  'par^paie       HO^ 
in^any  ioorease  in  the  valae  of 'the  produce  of  tiie  land  not  caaBed  ^y  Thakoobanxb 
his  own  agency  0£-  at  his  expense.  Dosau 

SiMlyitoonld  not  hare  been  necessary,  in  order  to  protect  theryote  ^- 

from  nnwarrantable  exaetioni  to  enaoi  that  a  ryot  who  had    do  right  Mookbb^bi. 
in  the  Und  thirteen  years  ago,   shoold,  by  reason  of  bis  having  occupied 
it  for  twelye  years,  become  entitled  to  hold  it  at  a  leas  rent  than  a  new 
ryot  woald  give  for  it. 

It  wonld>urprifle  landowners  in  England  if  they  were  to  find  that» 
by  an  Act  having  retTOspective  effect,  oi*  by  a  oonstrnotion  pat  upon  tho 
words  **  fair  and  equitable,"  tenants  who  had  held  under  Teases  for  ninety* 
nine  years  at  a  nominal  rent,  or  bad  held  for  tweuty  years  as  tenants  frem 
year  to  year  at  very  low  rents,  had  acquired  rights  of  ocoupaQcy,  and 
that  at  the  expiration  of  the  leases,  or  upon  the  determinatica  of  the 
tenancies,  they  were  not  merlynot  bound  to  quit,  but  were  entitled  to 
hold  on  at  a  lower  rate  than  the  landowners  could  obtain  from  new 
tenants. 

Mr.  Justice  Oampbell  has  referred  to  the  report  of  the  Selaot  com« 
mittee  as  a  legitimate  guide  for  ascertaining  the  reasons  of  the  Legisla* 
ture  for  conferring  a  right  of  occupancy  upon  ryots  who  had  held  for 
twelve  years.  If  he  wonld  refer  to  the  proceedings  of  the  Legislative 
Oounoil  for  18S9,  on  the  motion  of  Mr.  Bieketts,  at  page  282,  he  wonld 
find  equally  legitimate  evidenoe  thatit  was  not  in  f^  the  intention  of 
the  Legitlttture,  when  using  the  words  **  fair  and  equitably''  to  render 
the  pergnnna  rates,  or  opstomary  rates,  or  the  rates  payable  by  similar 
ryots  for  similar  lands  in  the  neighbou|^bood«  the  standard  for  determin- 
ing what  would  be  fair  and  equitable. 

The  perguQua  rates  were,  in  all  probability,  originally  intended  for 
the    purpose  of  enabling  the  Government  in  assessing  the   revenue  to 

ascertain  what  the  landowners  were  in  fact  collecting  from  the  ryots ; 
not  that  the  Qovemmeut  was  bound  in  assessing  the  lands  to  treat  the 
rents  actually  collected  as  the  true  value.  It  was  the  interest  of  the  ' 
Eemindars  to  show  that  the  rents  they  were  collecting  were  very  low^ 
and  to  make  thein  up  by  dbtoab  and  cesses.  In  practice,  the  perguuna 
rates  were  seldom  found  to  exist. 

If  it  had  been  the  Intention  of  the  Legislatar^  that  all  ryots  upon 
whom  a  right  of  occupanoy  had  been  conferred,  'should  be  entitled  to 
hold  at  pergunna  rates,  or  customary  rates,  or  in  the  absence  of  such 
rates  according  to  al  rule  of  proportion,  nothing  would  have  been  easier 
than  to  have  added  words  to  that  ettect.  But  they  simply  deoUred,  by 

54 
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^^,  ,    section   5,  ibftt  tenaMs  having  rigbta  of  occupancy    were  entitled  to 


Thakooranbb  receive  pottas  at  fair  and  equitable  rates,  which,  a!i  I  construe  that  sectiom 
DoMSB       also  includes  a  right  to  hold  at  fair  and  equitable  rates,  leaving  it  to  the 
BifilnBBBiTB    Courts  of  Judicature  to  fix  what  Would  be  fair  and  equitable  in  each  case 
MooKaun.    If  could  not  have  been  left  to  the  Umdomier  to  fix  his  oim  rent,  with- 
out enabling  hltn  to  frustrate  the  intention  to  give  a  right  of  occupancy  \ 
for,  if  he  could  fix  his  own  rent*  be    oould    easily  compel  the  ryot  to 
abandon  his  holding.    There  is  nothing  in  the  words  **  fair  and  equitable** 
which  necessitates  injustice  to  the  landowners,  or  such  a  construction  to 
be  put  upon  the  Act  as  to  render  it  a  violation  of  the  engagement  made 
with  the  zemindars  at  the  time  of  the  Permanent   Settlement.    What  is 
just  and  equitable  In  each  case  is  left  to  the  Courts,  and  was  intended  to 
ba  left  to  thcuL 

The  right  6!  occupancy  acquired  T>y  reason  of  an  occupation  for  twelve 
years  is  the  mere  creation  of  Act  Z.  That  Act^  as  1  have  already 
observed,  did  not  take  away  the  right  of  any  ryot  who  had  a  right  by  grants 
contract,  prescription,  or  other  valid  title  to  hold  at  a  fixed  rate  of  rent. 
The  rights  of  those  who  have  lield   at  fixed    rates   cff  rents  which  have 

not  been  changed  from  the  time  of  the  Permanent  Settlement,  are  ex- 
pressly protected  by  section  3,  and  section  4  has  given  them  a  more 
easy  mode  of  proring  those  riglits. 

By  the  term  **  fixed  rates  of  rent/'  I  understand  not  merely  fixed  and 
definite  sums  payable  as  rent,  but  also  rates  regulated  by  oertaio  fixed 
princples—'such,  forinstaneei  as  a  certain  proportion  of  the  gross  or  of 

the  net  produce  of  every  biga,  or  such  a  sum  of  money  as  would  be 
•qual  to  sacli  a  proportion  of  the  produce,  or  such  a  sum  as  would  give 
to  the  ryot  any  fixed  rate  of  profit  after  payment  of  all  expenses  of  cul- 
tivation. ''  Id  eertum  est  quoi  certum  redd%  potut"*  is  a  maxim  of  law. 
But  if  I  am  wrong  in  this  oonstruotion,  I  think  the  ryot  who  could  prove 
sucli  a  right  would  be  entitled  to  the  benefit  of  it  in  determining  what 
would  be  a  fair  and  equitable  rent  for  such  ryot  to  pay;  what  is  fair  and 
equitable  for  one  is  not  necessarily  fair  and  equitable  for  another,  what 
is  fair  and  equitable  for  an  old  ryot  who  has  a  prescriptive  right  to  a 
certain  proportion  of  net  or  gross  produce,  is  not  necessarily  fair  and 
equitable  for  the  modem  ryot,  or  for  one  who  has  occupied  for  a  period 
of  twelve  years  only,  at  the  same  rent  at  which  lie  Wds  let  in,  or  at  a 
xant  from  time  to  time  enhanced  or  diminished  by  agreemeni,  withoat 
reference  to  any  fixed  principles. 

'  When  conferring  rights  of  occupancy  upon  all  ryots  who  had  occupied 
iot  twelve  years,  the  Legislature  distinguished  between  those  who  had  a 
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right  to  hold  at  fixed  rates  and   those   who  had  Aot.    The  former  were        1965 

provided  for  by  sections  3  and  4;  the    others  were  to  pay    each  rent  as  " ' 

might  be  fair  and  equitable*        •  -  Domes 

Holdings  at  fixed  rates  from  the  time  of  the  Permanent  Settelment  Bi8HB8Hur 
were,  by  section  3,  substantially  treated  asjprescriptive  holdings,  giving  M<»^"»J*^ 
a  right  to  hold  at  fixed  rates ;  and  section  4  was  passed  in  order  to  give 
the  ryot  a  more  easy  mode  of  proving  such  a  holding.  The  date  fixed 
from  which  prescriptive  rights  were  to  be  persumed  was  the  time  of  the 
Permanent  Settlement,— a  time  prior  to  that  at  which  zemindars  were 
declared  to  be  the  proprietors  of  the  ands,  and  were  aathoiized  to  fix 
their  own  rents  and  terms,  and  to  deal  with  the*  lands  as  any  other  landed 
proprietors.  This  they  were  authorized  ta  do  by  Begulation  Y  of  1812, 
and  the  retrospective  effect  given  to  it  by  section  2,  Begulaticm  YIII 
of  1819. 

Al  thongh  ths  Legislature  left  those  who  bad  na  prescriptive  rights, 
or  rights  to  hold  at  fixed  rates,  liable  to  pay  fair  and  equitable  rates,  a 
limit  was  put  to  the  grounds  of  enhancement  by  section  17.  One  ground 
of  enhancement  is  that  the  rate  of  rent  paid  by  the  ryots  is  below  the 
prevailing  rate*  payable  by  the  same  clbss  of  ryots  for  land  of  a 
similar  description  and  with  similar  advantages  in  the  places  adjacent. 
But  that  IS  not  the  only  ground.  The  second  ground  is  that  the 
value  of  the  produce  or  productive  powers  of  the  land  have  been 
increased  otherwrse  than  by  the  agency  or  at  the  expense  of  the  ryot. 
It  certainly  conld  not  bave  been  the  intention  of  the  Legislature  when 
they  authorized  an  enhancement  upon  the  ground  of  an  increase  in  the 
Talneofthe  produce,  or  of* the  productive  powers  of  tbe  land,  to  limit 
that  ground  of  enhancement,  and  to  declare  that  the  enhanced  rate 
i^ould  not  exceed  the  previaiting^rate  payable  by  the  same  class  of  ryots 
for  land  of  a  similar  description  and  with  similar  advantages  in  the  places 
adjacent.  There  could  be  no  good  reason^for  allowing  the  second  ground 
if  it  was  to  J[>&  limited  by  the  first ;  and  if  such  a  rule  were  adopted,  thera 
would  be  no  mode  of  enhancing  the  rents,    if  they    should  all  be  too  law.. 

The  first  question,  in  the  mode  in  which  it  is  put,  seems  to  imply  that 
the  learned  Judges  who  propounded  it  considered  that  the  fair  and 
equitable  rate^  to  be  awarded  must  either  be  the  rate  which  could  be 
obtained  by  commercial  competition  in  the  market,  or  the  rate  to  be  deter- 
mined by  the  custom  of  the  neighbourhood  in  regard  to  the  same  olaM 
of  ryots.  It  seems  to  be  only  for  want  of  such  a  customary  rate,  or  in, 
consequence  of  the  rates,  as  it  is  s\id,  not  having'  adjusted  thcm5elve» 
that  the  rule  of  proportion  is  to  be  adopted. 
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IBM  Bob  it  hat  not  been  foand  in  tbie  case  that  there  waa  a  enstomarj  rate 

■  '^"j^whioh  has  or  has  not  adjasted  itself.     Suppose  the  nsnal  rent   was 

DosBBs     one  mpee  per  biga  for  lands  of  a  particular  description.    Is  that  rent 
^*  always  to  continue,  hoirerer  much    ttie  land  may  improve  in  Talae  P  If 

l^xwBs!  not,  by  what  rule  is  it  to  be   increased  P  Is  there  any  rule  which  lays 
down  the  standard  which  is  to  be  applied  in  increasing  it  P  and  if  not, 
is  the  Court  to  say  that,  because  there  is  no  custom,  or  because  the   rents 
bftve  not  adjusted  themselves  according   to  a  oustomi  we  will  create  a 
new  csstom,  and  declare  that  the  custom  requires  the  rents  to  be  in- 
creased, so  that  the  landlord's  rent  may  always  bear  the  same  proportiou 
to  the  present  gross  produce  as  the  old  rent  did  to  the  old  gfoss  prodoce  F 
If  the  rule  of  proportion  was  not  the   custom,  how   does  the  right, 
even  if  it  exUts,  to  hold  at  customary   rates,  entitle     the  ryot   to  have 
that  standard   applied?    Is  it  to  be  applied  as  a  principle  of  natural 
justice  and  eqaity  independent  of  any  custom  to  Warrant  it  P 

In  the  judgment  by  which  the  questions  were  submitted  to  a  Pull 
Bench  in  this  case,  Mr.  Justice  Campbell  and  Mr.  Jasiice  B.  Jackson 
say  that  the  enhancement  'shall  be  awarded  in  proportion  to  increase 
of  the  valae  of  the  net  produce  of  the  laud. 

B.  Jackson,  J.,  says  :— '*  I  agree  with  Mr.  Justice  Campbell  that 
tbe  enhancement  should  ^be  awarded  in  proportion  to  the  increase 
oE  the  value  of  the  net  profits  of  the  land.  By  this  mode  of  onhance- 
ment,  the^  original  agreement  |between  the  ryot  and  the  aemindar  is 
retained,  and  both  continue  to  share  in  the  increased  net  value  of  pro- 
duce in  the  same  proportion  in  which  they  aivreed  to  share  in  the  net 
valne  of  the  produce   as  it  existed  when  the  agreement  was  originally 

made.    No  sufficient  ground  is  shown  by  either  side  to  distarb  that 
original  agreement." 

There  was  no  finding  by  the  lower  Court  of  any  snoh  agreement,  and  no 
evidence  whatever  to  prove  that  any  such  agreement  ever  existed,  or  from 
which  any  snch  agreement  coold  be  legally  presume  1.  The  mere  fact  that 
the  rent  originally  fixed  bore  a  certain  proportion  to  the  value  of  the  net 
produce  (which  could  not  be  ascertained  at  the  time  when  the  rent  was 
fixed)  is  no  more  evidence,  either  actual  or  presumptive,  of  an  agreement 
that  that  proportion  should  always  continae  to  exisfc,  than  the  fact  that  a 
certain  amount  of  rent  Jwas  fixed* is  evidence  of  an  argeement  that  the 
same  amount  of  rent  should  always  continue.  There  is  no  more  evi- 
dence of  an  agreement  that  the  proportion  should  always  remain  the 
same,  than  there  is  of  an  agreement  that  the  amount  should  always 
remain  the  Bame.    But  if  there  was  ai  agreement  that  the  rent  should 
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always ^TeSkT  a   eerbain  propor^an  to  the  value  of  the  nd  produce,  why        tM5 
is  the  rent  to  be  fixed  in  proportiozi  to  the  valae  o!  the  gro98  produoe  P  mHAKooRAHEs 

lb  has  been  oootonded  that  section  17,  Act  X  of  1659 »  extends  only  to      Dosavs 
oases  of  suits  for  enhancement,  and  not  to  cases  ia  which  the  ryot  ask*  ^'        ^ 

for  a  potta>  or  tbe  landowner  demands  akubnliat  at  ao  enhanced  rent.     ^ooKB^jftiK.' 
This  view  has  been  apparentlv  adopted  by  some,  bat  I  cannot  ooncar 
in  it. 

The  Act  says  that,  in  the  case  of  a  ryot  having  a  right  of  ooonpanoy, 
the  rent  paid  shall  be  deemed  to  be  hxc  and  equitable  (section  5),    Bat  the 
17th  section   says :— **   No  ryot  having  a  right  of  oocapancy  shall  be  lia-   / 
ble  to   an  enhaoeement  o!  the  rent  previoosly  paid  by  him«  except  on 
some  one  of  the  following  grounds/' 

When  a  right  of  occupancy  exists,  it  appears  to  me  that  the  rent 
previously  paid  cannot  be  enhanced,  except  for  one  of  the  gronnds  men* 
tioned  in  section  17,  whether  in  a  suit  for  enhancementi  or  in  a  suit  for  a 

kabnliat,  or  for  the  recovery  of  arrears  at  enhanced  rates.  The  form 
ot  the  procedure  adopted  by  the  landowner  to  obtain  a  higher  rent  than 
that  previously  paid,  cannot  sltor  his  right.  If  it  would,  landowners 
would  only  have  to  sue  forkabuliats  at  increased  rents,  intead  of 
giving  notice  to  enhsnce,  and  suing  for  enhancement  or  for  the  recovery 
of  arrears  of  the  enhanced  rent. 

According  to  Ishore  Ghose's  case  (1),  the  enhanced  rate  cannot  exceed 
the  old  rent,  with  such  additions  as  the  groond  of  enhancement  warrant. 
It  is  to  be  the  old  rent  with  something  added  to  it.      Whatever  net  profit 

the  tenant  derived  from   holding  at  that  rent,  he  mast,  according  to  the 
decision  in  that  case,  retain  after  the  rent  has  been  enhanced    upon  the 
ground  of  the  increased  value  of  prodoce.    If  his  rent  were    rupees  10 
or  20  lower  than  a  rack-rent   of  the  land  under  the  circumstances  exist- 
ing at  the  time  when  it  was  fixed,  and   consequently   giving  him  a   net 
profit  to  that  extent  beyond  the  whole  expenses  of  production,  he  must 
continue,  after  enhancement,  to  enjoy  the  full  benefit  conferred  upon  him 
when  his  rent  was  fixed,  and  the  enhanced  rent  must  to  the  same  extent 
be   lower  than  what  would   be  a  rack-rent  of  the  promises,    having 
regard  to   the   increased   valne  of  the   produce ;  for  it    is   expressly 
laid  down  that  the  enhanced  rent  cannot  exeed  the   old  rent  with   such 
portion  of  the  increased  va^ue  added  to  it  as  will  render  it  fair  and  equi« 
table ;  and  that,  in  fixing  the  amount,  the  Judge   must  consider  whether 
the  costs  of  Iproduotion,  including,  fair  and  reasonable   wages  for  labor, 
and   the   ordioaiy  rate  of  profits     derived  from  agriculture    in   the 

0)  I  ManLi  ISl  ^Wi  B-,  Special  JqI,  48, 131 ;  on  rerioWi  146. 


330  FULL  BENCH  BULINaSL 

1865        noighbonrhoodf  have  increased  ;  and  if  ao,  that  he  mait  midMl  a  lair 

Thakoobanm  ^^lo^ft>^<>®  on    that   aooount.    In   other   wcwds,    all  inoreaaed    eosts  of 
DosBBiB       prodnotion,  inclading  wages  and  agrioaltitral  profits,  mnst  bedednoted 

B1SHB8HUS  ^°^  ^^^  iaereased  yalne  of  produce  before  any  part  of  the  inerease 
MooKEBJSB'  can  be  added  to  the  old  rent.  It  is  only  the  net,  and  not  the  gross, 
increase,  or  soch  part  of  the  net  increase  as  will  render  the  rent  fair  and 
equitablei  that  can  be  added  to  it.  If  the  market  yalae  of  the  land 
shonldexceed  theamomit  of  tfaeold  rent,  with  the  whofo  of  the  net 
increase  added  to  it,  the  landowner  would  not  be  entitled  to  the  full 
market  value,  but  must  make  such  a  deduction  as  wiH  leave  the  tenant 
the  beoeftt  of  the  full  amount  of  profit  which  he  derived  from  the  old  rent 
at  the  old  value  of  the  produce ;  that  is  to  eay,  the  new  rent  must  be  as  much 
lowei'  than  a  full  rack. rent  of  the  laud  after  the  increase^  as  the  old  rent 
was  lower  than  a  full  rack-rent  before  the  increase.  To  gl^e  the  tenant 
more  than  this  without  the  landowoer's  consent,  would  be  injustice  to 
the  landowner,  and  consequently  cannot  be  fair  and  equitable. 

It  cannot  be  doubted  that  Act  X  did  to  some  extent  encroach  upon 
the  rights  of  the  landowner  when  it  created  a  new  right  of  occupancy 
even  at  a  fair  and  eq^tii table  rent»  and  limited  the  right  to  enhanoe  to 
particular  grounds ;  for  it  deprived  the  landowner  of  his  right  to  turn 
out  those  ryots  who,  under  the  old  law,  were  tenants -at  will,  if  they 
would  not  come  to  terms,  or  if  the  laodowner  for  any  cause  required  to 
have  his  land  again.  But  the  words  of  the  Act  are  cDear ;  that  the  rent 
cannot  be  enhanced,  except  upon  certain  grounds  specific  in  section  17, 
and  the  Courts  are  bound  not  to  enhance  the  rent  beyond  the  amount 
which  those  grounds  warrant. 

Let  us  see  how  the  case  would  stand  according,  to  the  rxile  in  Ishore 
Ghose's  case  (1). 

Suppose  a  ryofe  held  land  for  twelve  years  at  rupees  100  rent, — that 
the  gross  value  of  produce  when  the  rent  was  fixed  was  rupees  300,  and 
all  the  costs  of  production,  including  labor,  interest,  and  profit  on  captial 
(which  in  Ishore  Ghose's  case  was  said  to  be  included  in  costs  of  produc- 
tion) amounted  to  rupees  100.    The  case  would  stand  thus  :?— 

Bs. 
Value  of  produce         ,„  ,„  ,.»  •••  300- 

Costs  of  production     ...  ...  »..  •••  100 

Net  value       •••  ...  •»•  •••  .m  200 

Hent  ...  ...  •»•  •»«  •..  100 

Byot*s  net  profit  ...  ...  ...  •..  lOO 

(1)  I  Marsh,  161;  W.  R.,  Special  Yol:,  48, 131;  on  review,  148- 
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.In  4Hb  case  the  tenant  woold  get  mpees  100 net  profit,  after  paying         1M6 
all    the   costs  ol    produotiOn»   iaclading  profit  on  capital    and  wages,  ^^       ""^^ 
whether  his  own  or  those  of  hired  laborers,  Dobssb 

The  ratio  of  rent  to  net  value  was  ^  or  i.    The  ratio  of  tenant's  ^* 

net  profit  to  net  value  is  the  same,  m  or  J.  mS!»mwSI. 

Suppose   the  value   of  produce  should  be  doubled,  and  the  costs  of 
production  doubled— 

The    value  of  prodace    weald    be     .  •  ,  .     600 

Cests  oJ  prodactlon      ..»•.,      200 

Vet  value  ••.,,,•  400 

Bjot's  net  profit  as  before .       •  •  •  •  .100 

Leaving  for  rent        :        «       •  «  •  •  .    300 


If  tbe  owner's  rent  were  increased  to  rupees  300,  it  would  not  b^r 
the  same  proportion  to  the  present  gross  value  (mpees  600),  as  the  former 
rent  (rupees  100)  did  to  the  former  gross  value  (rupeeea  300),  or  the  same 

proportion  to  the  net  value  of  prodace  (rupees  400),  as  the  old  rent 
(rupees  100)  did  to  the  former  net  valne  (rnpees  200),  It  would  be 
one-hailf  instead  of  on«- third  of  the  value  of  gross  produce,  and  tbree- 
fourbhs  iuitead  of  onfr-half  of  the  net  value  of  produce,  yet  the  ryot 
would  still  have  the  same  amount  of  net  profit  as  before. 

Unless  the  ryot  is  made  a  co-proprietor  by  Act  X  of  1859,  there  is 
no  reason  why  his  net  profit  should  exceed  that  which  he  derived  from 
his  former  rent  under  the  old  circumstances,  and  the  landowner  be 
debarred  of  his  right  to  let  the  land  for  rupees  300,if  be  could  procare  that 
amount  by  competition  from  ryots  who  would  be  satisfied  with  a  clear 
net  profit  of  rupees  100  over  and  above  all  expenses  of  production.  If  the 
ryot  is  not  contented  with  the  same  amount  of  profit  as  he  made  before 
the  rise  in  prices,  be  is  not  bound  to  remain.  He  can  give  up  bis  hold- 
ing«  His  right  of  occupancy  does  not  bind  hioi  to  remain.  It  only  binds 
the   landowner  not  to  turn  him  out.    Whether  tt||rould  be  the  in  teres  b 

of  the  landowner  not  to  allow  tbe  ryot  some  addition  to  his  former 
net  profit,is  another  matter.  In  this  respect  the  demandior  labor  and  the 
necessity  of  giving  the  ryot  some  interest  to  exert  himself  would  be  the 
ryot's  security  for  liberal  treatment  by  the  land-owner.    The  lahdovrner  is 

not  bound  to  allow  his  ryot  to  have  a  net  profit  of  rnpees  200  out  of 
rupees  400,  because,  in  fixing  the  rent  in  the  first  instance,  he  allowed 
him  to  hold  at  such  a  rent  as  in  fact  gave  him  a  neb  profit  of  rupees  100  out 
of  rupees  200,    The  two  cases  are  very  different.    If  the  ryot  could  show 
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laSC        ihmi,  bj  MMon  of  a  seipohJuoii  ib  tht  ooiitrMt»  or  by  pm«eripiioD»  #k  wii 

^^iTtomahbs  ®>^^i^^  ^  ^^®  ^  partioalar  ahare  of  a  net  or  gro»t  pradaoo,  tlie  caae  would 

Dossn       of  coarse  be  different.    But  the  'mere  fact  of  hie  rant  bftTWg  been  fixed 

*^         orignudlj  at  roiMee  100  lower  than  ftbe  radc-rent,  or  at  avoh  an  amoant  as 

MoMonuva    ^^  ^  '^^  ^^^  ^^  ^  ^^^  proftt  of  nipoea  100  oat  of  a  groaa  TaHieof 

mpeea  800,  or  oat  of  a  net  value  of  mpeea   100,  doee  no  sliow  that  the 

landowner  was  bound,  either  by  preaoription,  oroontraoty  or  onatom,  to 

adjust  the  rent  for  ever  at  aiioh  a  rate  aa  would  give  him  a  net  profit  0{ 

one-third  of  the  groaa,  or  one-half  of  the  net,  produced,  whatOTor  might  be 

the  amoanta.    It  might  with  aa  much  reaaon  be  said  that  the  tyot  wa  a 

alwaya  entitled  to  hold  at  mpeea  100  rent  whatof  er  might  become  Uie 

Talue  of  the  land,  becanaei  when  the  rant  waa.firat  fizedi  he  waa  albwed 

to  hold  at  ropeea  100.    If  all  theryotainthediatriothad   had  their  rente 

*     adjusted,  aoaa  to  give  them  a  net  profit  of  mpeea  100  out  of  rapeea  SOO, 

it  would  not' create' a  custom  or  a  right  for  them  all  topiaTs  a  net  profit  of 

rapeea  200  if  the  Talue  of  net  produce  ahould  iucreaae  to  rapeea  400. 

KTBfy  (me  kocwa  that  a  business  which  gives  a  Tory  Urge  grosa  retuma 

ia  generally  more  valuable  in  proportion  than  one  which   givea   amaller 

retuma.    The  oopyrii^ht  of    a  book  of  which  10,000  copies  are  atrack 

off  and  sold  at  the  •  first  isaue,  would,  coitortg  pari&nt,  generally  be  worth 

more  than  ten  timea  aa  muoh  aa  one  of  which  only  1,000  copies  are 

struck  oft  and  ieaued.    The  reaaon  is  that  the  one  givea  larger  net  pro- 

fita  than  the  other.    The  author  would  not  probably  aell  the  copyright 

of  the  two  hooka  at  pricea  bearing  the  aame  proportion  to  the  number 

of  copies  leaned,  nor  pay  a  poUiAer  for  puUiahing  and  printing  the 

works  the  aame  proportion  of  the  groaa  proceeda  of  the  aale  of  the  10/)00 

copies  aa     be    would  of  the  1,000.    Why  then  ahouTd  a  landowner  be 

1  egally  bound  to  allow  a  ryot  to  hold  at  a  rant  which>  under  the  altered 

clh^nmBtances  wonld,  yield  a  net  profit  of  rupeea  200  out  of  a  net  value  of 

mpeea  400,  because  he  once  allowed  him  to  hold  the  same  land  at  a  rent 

which   gave  him  a  net  profit    of  mpeea   100   out  of  a  net  value  of 

rapeea    900  P    Thera  ia  nothmg  in  the  Act  which  declaraa  that  he  ia 

eo  bound;  and  if  he  ia  not  declazvd  to  be  so,  it  is  onlv  by  the  Oourt's 

constraotion  of  what  is  fair  and  equitable  that  he    becomes  ao  bound. 

I    confess  that  I  cannot  see  the  equity,  or  justcie,  or  faimeas  of  auch 

a  decision. 

fikving  shown  that  tbe  rule  in  Ishore  Ghoae'a  caae  aecured  the  tenant 
as  large  a  net  profit  under  the  altered  circumstances  as  he  derived  from 
the  old  rent  at  the  time  when  it  waa  originally  fixed,  I  wiU  now  consider 
the  equity  and  joaticcof  the  rale  of  proportimh 
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U 18  said  that  tbe  rent  to  be  fixed  zntist  bear  the  same  proportion  to         19^ 


the  present  gross  valae    of  prodooe  at   the  old  rent  did  to  the   former  Thakooranss 
gross  value  of  prodnoe.  Domb»    j 

Suppose  it  should  be  proved  than  an  agricnltural  laborer,  without  any    BuHsimra 
captial  er  property,    fourteen  years  before  the  pasbing  o!  Act  X  of  1859,  M  ooxjiKJia. 
applied  to  a  zemindar  to  a^lovr  him  to  enter  upon  lands  whibh  had   been 
abandon«^  or  deserted  by  a  former  ryot  who  had  held  as  tenant-st-will  * 
that  the  zemindar  consented;  that  tlie  parties  agreed  npon  a  renfc,    say 
rupees  100,  without  any  stipulation  or  agreement  aa  to  the  basis  npon 

which  the  rent  was  fixed :  thut  the  ryot  entered  and  occupied  from  year 
to  jear«  and  cont^inued  in  possession  upwards  of  twelye  years  before  Act  X 
and  up  to  the  present  time;  that  wlien  the  land  was  first  lefc,  the  gross 
value  of  the  produce  was  rupees  800;  that  all  the  expenses  of  cultiva- 
tion, including  labor,  interest,  and  profit  npon  captial,  and  every  other 
incidental  expense  of  production,  amounted  to  rupees  100.  Suppose  it 
ahould  be  further  proved  that  the  value  of  the  produce  had  increased 
from  rupees  300  to  900,  and  that  expenses  of  cultjivation  had  been 
donbled .  This  is  not  an  improbable  supposition ;  for  in  the  present  case, 
it  was  foond  that  the  former  valne  of  the  produce  was  rupees  4-8  per 
bigai  and  the  present  value  rupees  1$,  the  former  expenses  rupees  1-4, 
and  the  present  expenses  rupees    3.    The  case  would  stand  tbns  if  the 

rale  of  proportion  is  to  apply  *•— 

Before  Increase  Bs. 

Former  gross  vslae  of  produce  .  »  ,'         800 

Expenses  of  cultivation  ,  ,  .  .  iqo 

Fomer  net  value  of  produce  •  ,  •       ,  .  200 

Landowner's  rent       ,  .  .  .  .  100 

Net  profit  to  ryot  after  p^yvag  all  expenses  of  cultiva- 
tion   .......  100 

Jfter  Increase. 
Present  valne  (rupees  300  trebled)     .  .  .  900 

All  expenses  of  cultivation  fropees  100  donbled)  200 

Present  net  valne  of  produce  .  ,  .  700 

Landlord's  rent  (rupees  100  trebled)  .  «  .  80O 

Ryot's  clear  profit        .....  400 

The  ryot  received  out  of  gross  produce  rupees  200,  vi«.,  rupees  100 

for  coats  of  productioUi  and  rupees  100  for   net  profit. 

The  ratio  of  ryot's  clear  profit  to  grosi  value  was  formerly      i^'^t 
The  ratio  of  ryots  net  profit  to  net  value  was      ...  ,.,    iH=^ 

The  ratio  of  rent  to  net  value  .  .  .  ,..  ,„    M8«"* 

and  the  amount  of  rent  and  the  amount  of  ryot's  net  profit  were  equal 
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1865  Bat  under  the  alf  «r#d  «fatDttmttaiieei»  if  tbe  mit  nmit  bciar 

T"^      J~  the  MdM  proportion  to  the  preMBt  gv(M  tvdne  of  pfo» 

t^ossKv  dnoe,  as  the  former  rent  did  to  the  former  groat  Tldne  of 

^   J^-  prt^dnce,  the  mtio  of  fyotV  net  profit  to  gHm   ifilne 

lfo\i)K]fB7SB*  Hfiil  be* .«.  •••  ,,-*  •••  •••  ••• 

Batio  of  rfot'e  net  profit  to  mi  Tnlne  of  prodnoe 

Bntio  of  rent  to  net  value  will  be      ...  ...  ••• 

and  the  rjot's  net  profit  will  exceed  the  landlord's  rent   by  one-seventh 

of  the  net  value. 

Ihns,  whilst  the  ratio  of  the  ryot's  net  profit  te  net  Talae  is  increased 
from  i  to  f ,  the  ratio  of  the  landomier^  rent  to  net  profit  is  redneed 
from  i  to  f ,  and  the  rjot^  intead  ol  having  a  net  profit  of  ropees  100,  has 
now  a  net  profit  of  mpees  400,  which  is  mpees  100  mora  than  the  land* 
owner's  rent. 

Again*  suppose  tha^  in  tbe  conrse  of  the  nett  twenty  or  thirty 
years,  the  present  gross  value  of  prodnoe  sboald  be  trebled,  and  the  pte- 
sent  costs  of  prodnction  donbled»  the  case  would  stand  thus  ?-• 

Bs. 
C^ross  prodnoe  (rupees  900  tteUed)  .*•  S»700 

Bzpenses  of  enltivatioa  (rupees  309  doubled)  400" 

fTet  valae  of  prodaoe  ...  ,••  ...  ^Ji^ 

Bent  (rupees  300  trebled)       •••  ...  900 

Hbt  profit  to  ryot        ••«  »,»  •••  1«44)0 

Batio  of  ryots  net  profit  to  set  value  ...  ...  |tgg=s|t 

Batio  o!  rent  to  net  value  *  •••  .«.  •••tfSS^iV 

and  whilst  the  ratio  of  ryot's  net  profit  to  set  value  would  be  increased 
&^>m  f  to  HgS  or  II,  the  hitio  of  ^nt  to  net  valne  Would  be  further 
reduced  from  f  to  {f^  or  {^  and  the  ryot  instead  of  having  a  net  profit 
of  rupees  100  as  at  first,  or  of  rupees  400,  after  the  first  increase,  would 
have  a  net  profit  of  rupees  1»400^  whilst  the;,  landlord  would  hove  only 
rupees  900  as  rent. 

But  suppose  the  zyoti  instead  of  oontimiing  to  hold  and  cultivate  the 
lands,  should  have  ceased  to  live  in  the  village  and  should  have  under- 
let tbem  to  another  ryot  who  had  held  them  for^welre  years  when 
Act  X  of  1859  came  into  operation.  The  occupation  of  the  under-ryot 
would  not  give  him  a  right  of  occupancy  as  against  the  original  ryot,  for 
seoiion  6,  Act  X  of  1859 ,  declares  th&t  the  rule  which  gives  a  right  of 
oconpanoy  doss  not  apply  as  respects  the  actual  cultivator  to  laaids  sub-let 
for  a  term,  or  year  by  year,  by  a  ryot  having  a  right  e{  eeeii^penoy 


J'ULL  SSSaU  SJJLLSQB.  SS5 

'The  first  zyot  «(Kild«  iherofore,  rturn'Oofc  tbe  under^^oli,  and  wwM  thus        IMS 
'he  enabled  ^obtama  oompetitdon  rafce  of  rent;,  or  the  market  value  of  thisooeakwb 
'the  land.  Dosskk 

In  the  oaseabof^e  sopposed  of  the  value  cuf  produce  (rupees  300),  having  bishimhub 
trebled,  and  the  expsiiBes  (rupees  200),  doubled,  it  has  been  shown  that  the  Mookbbjwb. 
net  value  woeld  be  mpees  700,  the  rent  rupees  300,  and  the  nefc  profit 
rupees  400.  If  the  firtft  ryot  should  re.lQt  the  Unds  for  rupees  600,  the 
fmder-^ryot  would  laalce  a  net  profit  of  rupees  100,  the  same  amount  as 
■was  made  byi&e  first  ryot  irhen  he  first  tocfk  the  lands.  In  that  case 
Jthe  •'firsi  r jot  wotAd  have  -a  set  irent -of  rupees  800,  for  he  would  reoeivo 
Tupees  600  as  a  ooBspetition  vent  fr(km  the  under^ryet,  and  haive  topayonly 
'Topees'dOO  tothehiodowuer  aocovding  to  the  rule  of  proportion.  Thusi 
instead  ol'bdng«  mere  agv^icultond  laborer  wiUkfiat  capital  fft  pmperty» 
as  'he  was  when  he  first  bired  the  land  fourteen  years  -ago,  he  woidd 
become  a  ^«<ui  landed  proprietor,  receiving  from  the  under-iyot  a  net 
rent  dP  rupees  SOO,  equal  to  the  rent  of  thei^ealiandowner. 

If  any  nfle  of  proportion  is  to  be  applied  as  a  test  of  what  is  fair  and 
equitable,  winch  I  deny,  tbo  nde  that  the  ryot's  net  inrofit  under  the  new 
droumstanoes  shalfbear  the  same  proportion  to  the  present  net  value  of 
produce  as  the  former  net  profit  did  to  the  former  net  vsilue,  would  bo 
more  fair  and  equitable  than  the  proposed  rule  of  proportion.  In  that 
case  the  new  rent  woald  bear  the  same  proportion  to  the  present  net 
value,  as  the  former  rent  did  to  the  former  net  value. 

If  the  revenue  settlement  had  not  been  made  permanent,  the  "Qorem* 
ment  would,  at  the  next  settlement,  after  the  increase  in  ^he  value  o£ 
produce,  assuming  that  it  was  likely  to  be  permanent,  have  increased  ihe 
revenne  assessment,  and.  under  tho  old  practice,  would  have  taken  two- 
thirds,  or,  according  to  the  practice  now  adopted  in  the  North-Westem 
Provinces  9  one-half  of  the  net  produce.  {See  Directions  to  Bevenne 
OflScers,  page  3.)  It  is  there  said  :— **  It  is  needless  to  enquire  who, 
theoretically,  is  the  owner  of  the  soil.  Undoubtedly,  traces  are  often  t^ 
be  found  of  the  existence  and  exeroise  of  a  proprietary  rigbt  in  the  land 
on  the  part  cf  the  individuals.  But  so  long  as  fcha  savoreiga  was  en*i» 
tied  to  a  portion  of  the  produce  ot  land,  and  there  was  no.fixed  Umit  to 
that  portion,  practically  the  sovereign  was  so  far  the  owner  of  the  land 
as  to  be  able  to  exclude  aU  other  persons  f itom  enjoying  any  poriionofi 
the  net  porduoe.  The  first  step,  therefore,  -towards  the  creation  of  • 
private  proprietsiy  right  in  the  land,  ^was  to  place  isuch  a  Hmit  on  the 
demand  df  the  OovemmeBt  as  would  leave  to  the  pfoprietoes  a  profit 
which  would  oonetitute  a  valuable  property.    This  is  effected  by  prorld- 
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^^^        >»R  thafc  the   assesflment  shall  he  a  moderale  portioiii  say  tinvthirdCa'' 

Tbakoobakkk  (^^^  oce-half),  "  of  the  net  prodaoe  at  the  time  of  Bettlement,  and  that 

.  DoassB       the   proprietor  abonld   be   allowed   all  the  benefits   from  impro?ed  or 

Bi8HBBHt7B    extended  coltivation,  which  he  may  be  able  to  obtaih  daring  the  cnrrency* 

KooKBBjxs.   of  his  lease.    This  was  farther  effected   iu  most  of  the  districts  in  the 

Lower  ProTinces,  by  makiug  the  settlement  permanent*  and  declaring  the 

property  in  the  soil  to  be  vested  in  the  landholders." 

If  the  settUment  had  nut  been  made  permanent*  the  Government 
tevenue  in  the  case  supposed  of  the  net  yaloe  of  produce  being  increased 
from  rupees  300  to  700,  woald«  according  to  the  rale  of  taking  half  the  net 
produce,  have  been  inexeased  to  rupees  350,  and  the  laodowner  would 
bare  been  entitled  to  receive  from  ihe  ryot  at  least  half  as  much  again  as 
the  Gkwemmeat  took,  from  hun,  and  would  consequently  have  been  entitled 
to  rupees  525,  i.  e.,  rupees  350  Government  revenue,  and  one-half  aa 
much  i^ain,  «t«.,  rupees  175. 

The  rules  which  regulate  the  respective  righti  of  the  Gofornment 
and  the  landowners,  where  the  settlement  has  net  been  made  permanent, 

are   shown   in  paragraphs   135  and  136   of    Direotions   to   Settlement 
Officers :—  • 

"  When  the  Government  fixes  its  own  demand  up^n  an  estate,  t.  e„ 
at  the  time  of  settlement,  the  Government  officer  is*  component  to  fix  the 
vates  payable  by  the  cultivator  to  the  proprietor.  He  will  be  very 
careful  not  to  do  this  arbitrarily,  but  he  will  refuse  to  admit  the  princi- 
ple that,  because  a  cultivator  paid  a  low  rent  before  the  Settlement,  he  is 
entitled  to  hold  at  the  same  rate,  notwithstanding  the  Government 
,  demand  has  been  re-adjusted.  Asa  general  rule,  open  to  exceptions  us 
special  cases,  the  proprietors  should  be  held  entitled  to  raise  the  rent 
upon  the  cultivator  till  it  rejch  half  as  much  again  as  the  average 
Govemmeot  assessment  upon  land  of  the  same  quality. 

*'  When  the  Governmeut  restricts  its  own  demand  upon  the  proprietors^ 
it  does  not  prohibit  the  proprietors  from  raising  their  terms  upon  the 
cultivators,  in  suoh  amount  as  may  beequitablo  during  the  period  of  the 

.  settlement.  General  oironmstanoes  affecting  the  whole  pergnnna,  such 
as  the  opening  of  new  markets  for  the  produce,  the  introduction  of  new 
articles  of  produce,  increased  facilities  ef  irrigation,  or  a  fall  in  the 
ra'ae  of  mooey,  or  circumstances  having  local  effect  in  the  village,  such 
as  the  establishment  of  a  gt^uj  or  hat,  the  new  direction  of  a  road,  or 
the  oonstraction  by  the  proprietors  of  some  work  for  irrigation"  (and  I 
may  add  the  proximity  of  a  railway),  ^ may  all  render  it  eqnitable  that 
the  proprietor  should  demand  an  increased  rent,  though  the  Gbvemment 
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flimiii!i reman  tke  .^amo.    Tha  Law  has  made  pzovision  for  seoaring  this         1865 
right  to  ihe  proprietors,    fair    opportunity  liaviag    been  afforded  to  the  Xhakoorankb 
coltiTators  for  contesting  t  eir  demand."  Dobseb    • 

The  mlea  adopted  in  the  North- Western  Provinces,  as  described  in  the  BisHsaHua 
abo^  paragraphs,  are  strictly  ill  a ?c>rdjuice  with  the  ancient  ]aws  of  the  Mookbbjbb. 
coontry,  by  which  (as  declared  in  the  preambles  of  JBegulations  XIX 
and  XXXVII  of  1793)  the  mling  power  was  entitled  to  a  certain 
proportion  of  the  produce  if  every  biga  of  landj  and  with  the 
established  custom  or  usa^e  by  which  (as  declared  in  the  section  7,  Begula- 
tion  I  of  1793)  the  rulers  have  from  titoe  to  time  demanded  an  increase 
of  the  assessment  from  thj  proprietors  of  lanl  ;  and  for  the  purpose  of 
obtaining  this  increase,  frequent  iavestigatioDS  have  been  made  to 
ascertain  the  actaal  pro  'uoe  of  their  estates. 

The  Qovernment,  no  doubt,  would,  generally  take  the  rents  received 
by  the  land-owners  ss  the  basis  of  the  revenue  assessment,  both  in  the 
L  'Wer  Provinces  before  the  Permauent  Settlement,  and  in  the  Nortb- 
Westem  Provinces  since  Regulation  IX  of  1833,  8ectio:i  2  ;  but  if«  when 
a  new  settlement  is  made,  all  the  rents  are  too  low  in  conseqnenoe  of  a 
Gonsiderablo  and  permaneot  rise  in  prices,  it  would  be  necessai^  for  the 
Collector  to  ascertain  as  nearly  as  possible  what  might  fairly  be  expected 
to  be  the  value  of  the  net  produoe,  and  to  assess  the  land  in  one-half 
the  amriunt.  '*  Net  produoe*'  is  defined  in  the  Direc  ions  to  Revenue 
Officers*  paragraph  52,  to  be  ''  the  sarplns  wh'oh  the  estate  will  yield 
after  deducting  the  expenses  of  onltivation,  including  the  profits  of  stock 
and  wages  of  labor." 

By  the  terms  of  the  Per.ran  nt  Settlt:m<'nt,  Government  pledged 
themselves  to  the  zemindars  that  they  were  to  have  the  full  benefit  rf 
the  assessment  having  been  made  permanent.  To  hold  that  the  land- 
owners are  no',  fairly  and  equitably  entitled  to  receive  from  the  ryt  ts 
since  the  Permanent  Settlemint  as  much  as  they  would  have  done  if  the 
assessment  had  not  been  made  permanent,  and  the  land  had  been  re- 
assessed, is,  in  my  opinion,  to  put  such  a  construction  upon  Act  X 
of  1859  as  to  render  it  a  violation  of  the  pledge  made  by  Government 
to  the  zemindars  at  the  time'  of  the  Permanent  Settlement ;  for  there  is 
no  douY»t  in  my  mind  th^t ,  to  give  the  land-holder  the  full  benefit  of  that 
engaaiemeut,  they  ought  to  be  allowel  to  collect  as  much  from  the  land 
and  to  enjoy  as  large  a  portion  of  the  net  produce  without  an  increase 
of  the  a«>sessment,  as  they  would  have  done  if  the  Settlement  had  not 
been  made  permanent,  and  the   land-hulders  had  been  re-assessed.    In 

fact,  the>  were  to  ha-  e  the  fu  1  benefit  of  the  assessment  being  fixed  fur 
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aS66        ever,  msteftd  of  Mag  AQ^jeel  t*  Iato  it  locreftsed  in  pcoporttoii  «■  the 

TAABooukKKB  ^^  ^  ^^  1<^  inoroMod.    Bat^ow  oan    the/  get  tiie  full  benefit  of 

DoMU       this  if  thej  are  to  be  presented  by  an  Aot  of  the  Le^pdatnre  (and  that 

Bwaaamwi  *  netie«peoHve  one)  or  by  a  eoastrnotion  to  bo  put  upon  it,  from  reeeiTing 

MoauBici.  M  moch  from  their  lyols  ae  tbe^  mtgbt  hare  done  if 'tbeasAeaaicon  had  been 

inereased  f  I  bava  ghownthat,  if  iheatseesment  had  not  been  permanent  the 

laod^imer  in  the  ease  vnpposed  wonld  hare  been  entitled  to  recoTer  from 

-the  lyot  mpees  5f5  oat  df  the  net  prodooe,  rapees  700,  vis.,  the  one-half 

of  the  mpees  700  whioh  he  would  hare  liad  to   pay  to    Govemment   aa 

incrf^ae  of  rayenae,  and  half  aa  mooh  more  which  he  woiild  have  been 

entitled  to  talce  for  himaeff.    Thia  would  have    left  ntpeea  171  aa  net 

profit  to   the'ryot ;  ia  other  worJa,  the    Gk)Terdment    woald  have  taken 

one-half   the  net  prodaoa   from  the   semindor  as  rerenoe,  iib»  'Beanodar 

one-foarth  ia  addition  to  the  one-half  which  he  wonld  hare  had  to  pay  to 

Qovemment,  aod  tbe  ryot  the  other  ODe-iomrth  which  would  have    given 

him  mpeea  175  net  profit.    Whereas,  if  tbe  laod-holder  ia  to  be  restricted 

aeoordiDg  to  the  rale  of  proportion  to  rapeea  000,  beiag  •one-third  ^  the 

groeaprodnoe,  rapeea  900,1ie  win  reeeiTe  rapeea  60  leaa  tban  he  would 

have  had  to  pay  to  Gk>Yemment  if  the  land  have  been   re^aaeaeed  to  the 

revenue;  and  the  ryot  instead  of  getting  only  one-fourth  of  the  inereaaed 
raloe  which  he  wonld  hare  got  if  the  land  liad  been  ra4Mae«aed,  will  get 
four-aeyentha  of  it,  whilat  the  land  owner  gets  three-serentfaa.  Bow 
then  can  it  be  said  that  the  landowner  enjoya  'exclusively  the  benefit 

of  the  pablks  aaseaamenta  baring  been  fixed  lor  ever  vi^ben  the 
ryot  gets  fonr-serenths^  and  he  gets  only  three-sereotha  of  the  net 
f 


lTazemidearliad,by  theezpreaa  terms  of  a  potta,  granted  laudato 
a  ryot  for  fourteen  ye^ra  at  a  certain  rent,  with  an  agreement  that  the 
tyot  should  alwajTB  hare  a  right  to  occupy  at  a  fair  and  equitable  Tent> 
oould  it' be  ooutended,  in  construing  such  a  document  that  it  gare  the 
Tydttb  right 'to  hare  hia  rent  always  so  a^juated  as  to  bear  the  same 
proportion  to  the  gross  ralue  of  the  produce  for  all  time  aa  tbe  old  rent 
did  to  the  old  gross  ralae  P  If  such  a  construction  would  be  unreason- 
"able,  how  can  it  be  right  to  pat  the  proposed  construction  upon  the 
-words  '^tr  and  equitable**  in  the' 5th  section  of  the  Act? 

If  we  go'btckto  e%r]y  days  in  search  for  customary  rights,  I  think 
ire  shall  fail  to  discorer  any  custom  under  which  Che  ryots  received  aa 
much  us  one-halforeven  one-Tourth  6i  the  net  produce  after  paying  all 
'the  expenses  df  production  ;  or  that,  when  a  money  rent  was  'fixed,  a 
lyot  baving  a  right  <^  occupancy  h&d  a  right  to  prerent  the  land  own  or 


FULtr  BSK«H  BOLWCHSh  38ft 


fxNNB  koreMmg  itbej<md  tlie  pvoportioa  whicb  anch  iDoaey*r«at|  wlieii        I8$5i 
fixadi  bor»^  (a  tte  gfoia  value  of  p^odoGa.  TBtABoowk»M» 

Act  X  of  1869  applies  not  only  to  tbe  pmnanently  settlad  dUtiiets,  ^„Jl^^ti 
but  also  to  the  North- Westera  Proyinces.  If  the  Sadder  Conrfe  of  Agra  MooKsajaa^ 
skonld  so  oonatme  the  Act  as  to  apply  the  mle  td  proporiio1i9.it  ivitt 
probably  materiall/  affeet  the  GoTernmeiit  revenae  at  the  nest  BoTrnae 
Settlement  If  such  settlement  is  to  be  made  upon  the  basis  of  the  rigltts 
created  by  Act  X*  and  eyery  ryot  who  has  a  right  of  occopaney,  whether 
existing  before  that  Act  or  created  by  it,  should  be  held  to  have  a  right  to 
bold  at  a  rent  bearing  the  same  proportion  to  the  present  gross  Talue  of  pro* 
duoe  as  the  old  rent  did  to  the  former  gross  yalue  of  the  produce^  the  land- 
owners canootbtf  assessed  at  most  at  a  higher  amount  of  revenue  than 
tbe  amount  of  rent  which,  according  to  the  principle  of  pro|)ortion,  they 
are  entitled  tO  receive  from  their  ryots.  If  the  land-owner  is  preyeoted 
by  Act  X  from  raising  his  rent  upon  the  coHiyator  beyond  a  ccrt«in 
amount,  can  the  Government  assess  him  by  increasing  their  revenue  to 
an  amount  up  to  which  he  will  not  be  entitled  to  raise  the  rent  of  his 
cultivatorsP  But  if  it  should  be  held  that  the  fair  and  marketable  value 
of  the  land  is  the  rule  in  the  North- Western  ProvinoeSi  how  ean  it,  in 
iaimess  and  justice  to  tbe  semindars  in  the  permanently  settled  districtst 
be  said  that  they  av<a  to  be  boundby  the  rale  of  proportion  F  It  is  the 
Bane  Act  atid  tha  same  words  in  this  respeot  whiehare  to  bind  and  to 
be  ooostmed  in  the  North-Westem  Provinces  and  in  the  Lower  Provinces 

of  Bengal.  If  the  rule  of  proportion  ii  not  to  prevail  in  the  North- 
western ProviaeeSy^  where  the  Government  revenue  is  net  fixed,  and  it 
oughi  not  m  fairness  and  equity  to  prevail  there  if  the  Government 
asaeds  aoeording  to  the  net  value,  it  ought  not  te  be  allowed  t  >  prevail 
and  to  be  tbe  role  in  the  pennaaently  settled  districts  where  the 
Oovemment  x^venue  is  fixed.  In  the  case  now  before  us,  Mr.  Justice 
Ca8»pbell  says:—"  This  case  has  been  decided  on  the  principle  of 
dividing  the  increased  value  eqially  between  the  aemindar  and  the 
rjot ;  and  though  tiu  many  cases  such  a  decision  might  be.  roughly 
equitable,  it  cannot  be  applied  in  all  cases,    and  is   in  this   case  a 

mere  arbitrary  guess  at  equity ;  a  more  definite  rule  is  required.'* 
S.  Jackson,  J.,  says^— "  The  principle  that  the  net  increase  in  value 
of  produo3  is  to  be  divded  half-and-half  between  the  ryot  and  the 
aemindar  is  in  fact  no  principle  at  all.  It  is  established  on  no  fair 
and  equitable  bMra.'*  Such  a  p  inoiple  is  not,  in  my  opinion*  more 
rough  than  the  principle  adopted  by  Goveromout  ia  the  North- 
western   Provinces    in    assessing   the    revenue  at  half  of  the    net 
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1865        tTodnce»  and  allowing  tlie  l«tkd«ow<>er  to  taikahalf  aa  mncli  more   from 

Thavooranbb  ^**  ^^^  **  ^®  P*^^  ^  (Government  for  reTenne.    The  principle  aoted   npoa 

DoBsva       in  enhanoing  tho  rent  in  this  oate  by  the   lower  Oonrts  was  not  to 

BisHKsHUB    enhance  in  the  same  prop-trtioa  aa  the  former  rent  bore    to  the  former 

MooxaajfeK    gross    produce;   but    it  is  in  my      opinion   more   fair    and   equitable 

(if  any  rule  of  proportion  i^  to  b^  adopted  at  all)   than  a   reut  assessed 

in  that  proportion,  for  it  is  in  fiict  in  precisely  the  same  proportion,  as, 

accordiog  to  the  finding  of  the  lower  Courts,  the  former  ten^  rupees  1-10 

per  biga,  bore  to  the  net  yalne,    rupees  3*4^  and  at  the  same  time  it 

gives  the  ryot  a  net  profit  bearing  the  same  proportion  to  the   f»resrnt 

net  va'ne  as  the  former  net  profit  of  the  ryot  bore  to  the  former  net  value. 

The  finding  was — 


f'ormer  gross  produce 
Expenses  of  ouItiTation 

>•* 
... 

>.• 

•«• 

••• 

•  •  • 

..» 

■•* 

... 
••• 

t.t 
•«• 

•t* 

Bs.  A.  P. 
4    8    0 
14    0 

Net  value     ... 

Aens              •  •  •            ■  •  • 

S    4    o 
1  10    0 

Net  profit  to  lyot 

1  10    0 

Tliisif  more  fair  in  mf  mind  than  the  rule  of  proportion  proposed  to 
de  adopted,  without  any  pr  of  thit  the  rent  was  originally  fixed  npoa 
the  basis  that  the  gross  profits  o'  the  land  were  to  be  divided  according 
to  any  such  principle. 

The  rule  of  proportion  clearly  was  not  intended  to  be  applicable  to 
the  first  ground  of  enhai cement  mentioned  in  section  l7.  It  soems  to 
me  to  have  been  intended  that,  if  the  rate  paid  by  a  ryot  was  below  the 
prevailing  rate,  it  might,  if  consiJered  fair  and  equitable,  be  raised  to 
the  amount  of  the  prevailing  rate.  It  sorely  could  not  have  been  intend* 
ed  that  it  might.be  raised  only  to  such  an  extent  that  it  might  boar  the 
same  proportion  to  the  present  prevailing  rate  as  the  old  rent  bore  to  the 
former  prevailing  rate. 

So,  as  to  the  third  ground  of  enhancement  that  the  rent  may  be 
enhanced  if  the  quantity  of.land  should  be  proved  by  measurement  to 
be  greater  than  the  quantity  for  which  rent  had  been  previou^sly  pud, 
the  Act  did  not  mean  tha^,  if  land  sbould  be  increased  in  dimensions 
byalluvioo,  the  tenant  should  necessarily  pay  for  the  new  accretion  rent 

at  the  same  rate  or  in  the  same  proportion  per  blga  as  for  the  old 
cultivated  land.  If  the  rule  of  proportion  did  not  apply  to  the  first  and 
third  grounds,  why  should  it  be  hold  to  be  applicable  to  the  second  P 
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If  we  were  entitled  to  do  what  if  roughly  eqaitable,  inetead  of  deoid-         1^65 
ing  upon  eocariite  and  correct  principle,  I  think  the  tnmt  equitable  ^^iakoobaneb 
thing  would  be  to  give  the  land-owner  three-fourths,  aud  the  tenant  one-      Dosbxs 
fourtb   of  the  net  increase  according  to  the  rule  adoptd  in  the  North-   bishb0hub 
Western   Proyinces  of    giving  GK>yernment  one-half,   and  allowing  the  MooCBRjaa. 
land -owner  to  iocreaae  his  rents  upon  hit  lyots  until  they  amount  to  half 
as  much  again. 

.  It  could  not  be  necessary  for  the  protection  and  welfare  ol  the  ryots 
and  in  order  to  prevent  them  from  being  improperly  loaded  with  unwar- 
rantable exaotionSf  to  pass  a  law  which  would  prevent  a  land-owner  in 

the  permanently  settled  districts  not  only  from  taking  such  a  proportion 
of  the  net  produce  as  a  land-owner  in  the  North- Westera  Provinces 
would  be  allowed  to  take,  but  even  to  restrict  him  from  taking  as  much 
of  the  net  produce  as  the  Government  in  the  North- We  stem  Provinces 
at  present  think  it  fair  to  take  as  the  Goyemment's  share  of  the  net 
produce.  1  need  not  point  ont  the  extent  of  injury  which  a  zemindar 
will  sustain  if,  throughout  his  whole  aemindari,  every  ryot  with 
&  right  of  occupancy  is  to  be  converted  into  a  part  proprietor  with 
an  interest  equal  to  or  even  greater  than  that  of  the  zemindar  himself. 
To  jnaise  the  9t<UuB  of  the  ryot,  and,  instead  of  leaving  him  as  an 
agricultural  laborer  without  capital  or  property,  to  convert  him  into  a 
■  o  o-proprietor  wifch  interests  equal  to  or  greater  than  those  of  the  zemindav 
would,  doubtless,  be  very  benevolenir  if  one  were  to  do  so  a't  his  own 
expense.  But  for  the  Legislature  to  do  so  by  sacrificing  the  rights  of 
the  Zemindar  would,  as  it  appears  to  me,  so  far  from  being  fair  and 
equitable,  be  an  adt  of  the  greatest  injustice. 

« 

I  oannot,  therefore,' think  that  the  words  "  &ur  and  equitable"  ought 
to  receire  such  a  cons^motion  as  that  proposed  to  be  put  upon  them. 
Entertaining  the  opinion  which,  after  much  refleotlon  and  labor,  I  have 
formed  in  this  case,  I  feel  that  I  should  not  be  justified  m  yielding  that 
opinion  ont  of  deference  to  the  opmiona  of  my  learned  colleagues.  On  the 
contrary,  I  should  consider  that  I  was  holding  that  the  Legislature,  in 
passing  Act  X  of  1859,  had  violated  the  engagement  which  the  Qovem« 
ment  made  with  the  zemindars  at  the  time  of  the  Permanent  Settlement, 
and  had  exerc'sed  a  power  which,  Government  stated,  no  longer  existed, 
when  in  Regulation  II  of  1795  they  declared,  in  the  most  emphatic 
laTigunge,  that  ^  no  power  woald  then  cxi^t  in  this  country  by  which 
the  rights  vested  in  the  land-holders  by'the  Regulations  could  be  infring- 
ed, or  the  value  of  the  landed  property  afitooted;  that  land  must  in  con- 
sequence  become  the  most  desirable  of  ail  property,  and  the  industry  of 

47  . 
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180     '  the  peoptd  would  be  directei  to  tfanse  improvements  in  agricaltoi^  which 

TBktbasLKV^n  were  as  eesential  to  their  own  weUare  as  to  the  proi'perit/  of  the  State.'' 

'  ]DoBi¥B  I  answer  the  first  qaestion  by  statiag  that  I  still  adhere  to  tbe  mla 

DiLJiUlHiJ  ^^^  down  in  Ishori  Qhose's  oase  (1). 
HooxiaJBB.    As  to  the  2nd  question — 

We  are  aslLod,  if  the  customary  rate  of  the  oeighbourhood  has  not  bean 
adjusted  with  roferenoe  to  the  incre  teed  yalue  of  produce,  than  on  what 
pxinoiple  is  tbe  enbacement  of  jihit  customary  r*te  to  be  adjusted  f 

I  confess  I  do  not  clearly  understand  the  que:»tion.  There  is  consider- 
able  ooufusion  in  the  questioni  and  also,  in  the  jad^^ment  in  whioh  it  was 
propounded,  in  the  use  of  the  words  "  rate  of  rent."  Sometimes  tbe  word 
"  rate"  seems  to  be  used  as  mea'iing  the  amount  of  rent,  and  some  times  aa 
meaning  the  sfcandard  by  whioh  amounts  are  to  bo  adjusted.  Tbe  Coarta 
hare  not  the  seme  power  as  a  Collector  at  the  time  of  making  a  settlemeni 
of  fixing  the  rates  payable  by  all  the  cultivators  in  a  aemindari  or  per- 
gunna.  If  no  custom  is  proved,  or  no  standard  proved,  the  Court 
cannot  mike  a  new  customi  or  a  new  customary  staodard.  Eaoh  case 
mast  stand  upon  its  own  merits. 

*  If  tbe  rule  of  proportion  is  to  apply,  and  all  ryots  of  tbe  same  class 
are  entitled  to  be  assessed  at  the  same  rate  for  lands  of  a  similar  descrip. 
Gon  and  with  similar  advantages  io  the  neighbourhood,  they  ought  all  to 
be  assessed  at  -  the  prevailiag  ratio  of  rent  to  gross  yalne  of  produce. 
But  if  there  is  no  such  prevuling  ratio,  there  cannot  be  any  customary 

rate  of  proportion.    The  rule  of  proportion  adopted  cannot  then  depend 
upon  custom. 

!Fbere  is  no  finding  or  eyidence  of  any  such  prevailing  ratio,  or  of  any 
other  custom,  for  adjusting  the  rents. 

This,  ia  faot^  brings  us  round  to  the  first  queetion  in  cases  where  thera 
28  no  proof,  either  direct  or  presumptive,  that  the  ryot  is  entitled  to  have 
luB  rent  adjusted  aocerding  to  a  particular  custom,  or  by  a  partionlait 
standard,  or  ia  a  particular  proportion.  Li  such  oase  I  think  the  proper, 
role  for  adjusting  the  rent  is  that  laid  down  in  Lihore  Ghose's  case  (1). 

The  old  custom,  if  any  could  be  proyedf  would  probably  be  found  to 
^ye  the  ryots  not  more  than  a  subsistence ;  the  portion  of  the  gross 
produce  whioh  was  formerly  allowed  to  them  was  not  often  more  than 
sufficient  to  pay  for  their  wages  as  laborers  with  such  amount  as  waa 
necessary,  to  repay  the  advances  for  seed  and  implements  of  agrioulturo 
I  do  not  believe  that  any  custom  oould  be  found  which  would  give  tho 

(1)  1  SCarsh.,  161 ;  W.  K.»  cpecial  Yd.,  48, 131  /  on  reiTeWi  US. 
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Tyol  aa  much  as  half  of  tbe  net  Taliie  of  the  prodoee  when  the  Gtoveni-        fltt 
ment  used  to  tako  half  or  two*tfairdfl  of  it  for  rsYetrae. 


>«-^*i 


Three  preliminary  objectiona  ha^e  been  made—  IToflsaa 

UL^As  to  whether  seotion  6,  Act  X  of  1859,  applied  to   cases  in   _      ^  ^ 
which  the  twelTo  years*  holding  was  wholly  before,  or  party  before  and    iifMuun 
party  after,  the  passing  of  the  Act;  or  whether  it  extended  only  to  cases 
in  which  there  should  be  a  holding'for  twelve  years  after  the  passing 
of  the  Act. 

2nd, — As  to  whether    a    landlord  conld   sne  for  a  Icabuliat    at   an 
eohanoed  rent,  without  having  given  a  notice  of  enhancement,  as  requir- 
ed by  section  18  of  the  Act. 

8rd. — ^Whether  he  could  toe  for  a  kabnliat,  without  tendering  a  pobta* 

As  to  the  first  of  these  questions,  the  words  "  has  onltivated  or  held 
for  a  period  of  twelve  years/'  as  used  in  section  6,  would  seem  to  apply 
to  cases  in  which  the  holding  was  prior  to  the  Act,  whereas  the  words 
"  whether  it  be  held,"*  &c.,  app<)ar  to  have  reference  to  the  future  ;  but 
looking  to  the  preamble  and  the  whole  scope  and  ten  r  of  the  Aot, 
I  think  it  was  iutended  bj  the  Legislature  that  a  holding  for  twelve 
years,  whether  wholly  before  or  wholly  after,  or  partly  before  and  partly 
after,  the  passing  of  the  Act,  should  entitle  a  ryot  to  a  right  of  occupancy 

As  to  the  second  point,  I  am  o!  opinion  that  a  land-holder  cannot  sue 
for  a  kabnliat  at  an  enhanced  rent,  without  giving  the  notice  required  by 
section  13,  Act  X.  In  all  the  cases  which  were  decided  as  analogous  to 
I  shore  Ghose's  (1),  some  of  which  were  suits  for  kabuliats,  the  notice  to 
enhance  was  admitted.  Section  13  enacts  that  the  ryot  shall  not  be 
liable  to  pay  a  higher  rent  than  the  rent  payable  for  the  prewus  year,  ^ 

nnless  a  written  notice  shall  have  been  served  on  such  ryot  in  or  before 
the  m)nuh  of  Ohaitra,  specifying  he  rent  to  which  the  will  be  subject 
for  the  ensuing  year,  and  the  ground  on  which  an  enhancement  is 
claimed.  If  the  ryot  is  unwillinflf  to  pay  the  enhanced  rent,  he  may 
g^ve  up  the  land  under  the  prov  isions  of  section  19,  which  enacts  that 
a  ryot  who  desires  to  relinquish  land  held  by  him  shall  be  at  liberty 
to  do  so  provided  he  give  notice  of  his  intention  in  or  before  the  month 
of  Obaitra  of  the  year  preceding  that  in  which  the  relinquishment  is  to 
take  effect.  If  he  fail  to  give  such  notice,  and  the  land  be  not  let  to 
another  person,  he  shall  continue  liable  for  the  rent  of  the  land.  It  is 
admitted,  I  believe,  on  all  hands  that  a  suit  for  a  kabnliat  at  an  enhanced 
rent  for  the  current  year  in  which  the  suit  is  brought  cannot  be  main* 
tained,  without*  a  notiee  served  in  or  before  the  month  of  Chaitra  in  the 
(1)  1  Marsh.,  151  ^  W.  B.,  Speoial  Yoh,  48v  131 ;  on  review,  148. 
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1465         ];treaodhig  year;  bat  it  is  cootended  that  ih«  rait  for  a  kabnliat  at  an  eohaxu*. 

THAKOOS4JIBK  ^  ^^^^  °  mmenoed  in  or  before  the  month  of  Cbaitra  in  any  year,  in  tanta- 

Doai«B       moont  to  a  notice  t^  enbaaoe,provided  the  kabnliat  is  not  to  hare  effeot  nntil 

^     ^  after  the  expiration  of  the  month  of  Ohaitra  in  the  year  in  which  the 

BftnesHOB  ,       ,  ,  .  ,         . 

MooKBRJBB.   decree  ig  girea.    In   the  present  case  the  smt  was  commenced  on  the 

3rd  Febrnary  1861  before  the  espiratioo  of  the  month  of  Ohaitra  ;  it 
did  not  ask  for  a  kabnliat  for  the  ensning  year,  bnt  simply  for  a  kabn. 
liat}  bnt  possibly  it  mnst  be  intended  that  the  plaintiff  asked  for  a 
kabnliat  fur  the  ensning  agricultural  year,  and  that  the  decree  which  is 
genereal  is  that  a  kabnliat  is  to  be  granted  for  the  ensoiog  year  at  the 
enhanced  rent  fixed.  But  still  I  am  clearly  of  opinion  that  the  plaintiif 
had  no  right  before  the  end  of  Cbaitra  in  one  year  to  ask  for  a  decla- 
ration that  he  would  be  entitled  to  a  kabnliat  for  the  next  year  at  an 
enhanced  rent.    The  decree  in  sucb  a  case  could  only  be  on  condition 

ihat  the  ryot  thinks  proper  to  contiune  his  holding  after  the  end  of 
Chaitrai  for  he  may  relinquish  his  holding  under  section  19  if  he  girea 
notice  of  his  intention  in  or  before  the  month  of  Chaitra. 

If  such  a  suit  can  be  commenced  in  Chaitra,  the  last  month  of  the 
agricultural  year,  to  declare  the  right  to  hire  a  kabnliat  in  tbe  ensuing 
year,  it  might  also  be  commenced  in  Baisakh,  the  first  month  in  the 
year,  or  in  any  intermediate  month  between  Baisakh  and  Ch  »itra,  to 
declare  tbat  the  land-owner  is  or  rather  will  be  entitled  to  a  kabnliat  at  an 
enhanced  rent  in  the  ensuing  year.  The  tenant,  if  the  suit  can  be  so 
commenced,  most  either  defend  it  or  not.  If  he  does  not  defend  it^ 
the  suit  may  be  tried  es  parte  and  determined  against  him.  If  he 
defends,  he  mnst  either  incur  the  expense  of  employing  a  mooktear  or 
vakeel,  or  he  must  waste  his  time  by  going  to  the  Ooni*t,  and  waiting 
there  till  bis  suit  has  been  heard  ;  and  this,  if  the  suit  be  eommeuced 
at  a  particular  time  of  the  year,  mi^  drag  hixn  away  from  his  home 
during  harvest  or  seed  time. 

Wonld  it  not  be  a  complete  answer  to  such  a  suit  commenced  in 
Baisakh  lor  a  kabnliat  for  the  ensuing  year,  to  say—"  The  time  has  not 
arrived.  I  may*  be  dead  .before  next  year,  or  I  may  thi'ik  fit  to  give 
up  possession  in  Ohaitra  next,  or  there  may  be  a  drought,  and  there] may 
be  no  increase  in  the  value  of  produce,  or  of  the  productive  powers  of 
my  lands  for  all  I  can  say  now,  the  value  of  my  produoe  next  year  may 
be  ini>    The  snit  cannot  be  determined  now  P^ 

To  decide  in  Aiay  1865  to  what    amount  the  rent  for   1866-67  ongbt 
to  be  enhanced  in  consequence   of  an  increase  in  the  valiie  of  produce, 
in  order  to  fix  the  rent  at  which  a  lease  for  1866-67  ought  to  be  decreed* 
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would  involve  the  necopsity  of  the  Court's  procoeJing  on  epecnlation  as        l9tS 
to  what  might  be,  instead  of  acting  on  an  existing  or  past  state  of  facte.  TfiAKooRAWKa 

Then,  why  allow  a  tenant  to  be    harassed  by  snob  speculative  action';   Poeaea 
to  determine  what  be  may  or  may  not  be  liable  to  do  next  year  P    fiurely  BisHtaHUBB 
litigation  in  the  mofussil  is  harassing  enough  at  present,  without  adding     Mookbbjbb. 
to  it  by  allowing  a  semindar  in  1864  to  commence  a  suit  to  declare  that 
he  will  be  entitled  to  a  kabuliat  in    1866  if  certain  events  do  er  do  not 
happen  in  the  mean  time. 

It  has  been  suggested  that,  if  a  zemindar  sues  for  a  kabuliat  •at  an 
enhanced  rent,  he  mhf  enhanoe  without  referenoe  to  the  grounds  of 
enhaaoement  mentioned  in  aectioii  17.  ^hk  point  I  have  already  referred 
to  in  ADA»ther  part  of  my  judgioantu 

As  to  the  other  j^oiat,  whether  •  land^owner  can  eue  for  a  kabuliat 
at  an  enbaoced  rent  without  firet  teyideiing  e  pptta*  Such  a  suit  has  in 
substance  e  twofold  aspect :  fifi»t»  to  enhaooe  the  rent,  and  to  dedare 
the  v^e  to  which  it  is  H»ble  to  enhanoemettt ;  aiid»  second, -for  a  kabuliat 
at  that  rent.  Itliiwk  the  suit  maybe  maintfiinedf  if  ncsbioe cl  enhancement 
Jms  been  i^ven,  for  the  porposa  of  determining  the  aiaonDt  to  if  hich  the 
rent  may  be  Enhanced.  A  decree  in  such  a  suit  will  hare  the  effect  giyen 
to  it  by  section  SI,  Act  X  of  1859*  which  declares  that,  U  a  person  who 
is  Inquired  by  a  decree  to  execute  fk  kabnKii  refuse  to  eseonte  the  same, 
the  decree  ahall  be  evidenoe  ot  the  amount  of  rent  ok^imaBle  for  him,  and 
that  a  copy  of*  the  4ecr«e  under  the  hand  aad  eealof  the  Collector  shall 
be  of  tbe  sftnie  losoo  tm  a  kabnllttb  execBted  by  the  «aid  person. 


Before  Sir  Barnes  Peacoek,  K/.,  Chief  ftuitce,  Mr,  JuHice  Trevor^  Mr.  Justice 
JLtooh,  Mr*  JusUoe  Nomuxm,  Ofnd  Mr.  Justiee  ShumhoontM  Pwndit. 

SITARAM  9AHU  (Dsfbndaki)  v.  MOHAN  MANDAR  (Plaiktipj).*  iges 

£dh  fj  Deeree^Subsequeni  Eweewium  qf  JDaerac  by  VencUyr,  and  Purchase  of   "^^^^  ^^' 
Prop^r^y  unfier  it  ^t  4*»c*ip»-Siile— pqn«<rttc<io»  1341 4^  17th  June  1842. 

The  plaintiif  purchased  lauds  whioti  I^  been  pledg^  to  the  defendant  on  a 
bond,  and,  aabaequently,  in  order  to  prevent  their  being  taken  in  ezecntion  of  a 
decree  obtained  by  the  defendant  for  the  amount  of  the  bond,  the  plaintHf  pnr- 
cbaaed  tiie  decree  frpm  the  defei^dapli,  who,  notwil^Btanding,  took  ODt.exeoation 
against  the  lands  and  sold  them  as  thoagh  the  decree  had  never  been  anld.  In 
a  auit  by  the  plaintiff  to  reoover  MMeanon  of  the  lands  and  lor  reyersal  of  the 
execution  sale,  Ae^,  it  wap  np  aefenoe  Itb^  the  p^intiff  |iad  not  notified  tbia 
purohase  Of  the  decree  to  the  Court  in  compliance  with  ooostmotion  1341  of  17th 
June  1842. 

The  plaintiff,  Muhan  Mandar,  inetitnted  tins  suit  against  Sitaram, 
Xyhandra  Narajan  Fanday,  and  others,  on  the  15th  August  1860,  In  the 

*  Speeial  Appeal,  No.  2001  of  1864,  from  a  decision  passed  by  the  OffioiatinjE 
Additional  Jndge  of  Bhani(nlpore,  dated  the  18th  Jnne  1864^  affirming  a  decision  of 
the  Principal  Sadder  Ameen  of  that  district,  dated  the  25th  January  1862. 


M^ 
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IMft         Court  of  «d)i  FrinQ%»l  Biidder  Ameeii  of  Bliaagn1poi%  for  the  reeoTAry 

BitaramSaoo  ^'  pOBBoesion  of  certain  land  mentioned  in  the  plaint,  and  for  the  reversal 

V.  id   an   anotion-Rale  of  those  lauds,   which  took  place   on  7th  Febmary 

iUNDAK*      ^^^'   ^°  eze«*atioii  of  a  deer  e    whioh   the   defendant,   Sitaram,    had 

obtained   in   the  Conrt  of  the  HoonsilL    The   plalotiff  also  asked  for 

mesne  profits   from  the  date  of   the  aaction-sale   to  the  date  of  the 

inst-tntion  of  this  suit. 
The    facts,  as    found   by    the    Court    of    first    instance,   were   as 

follows  :— 

The  defendant,  Sitaram,  had  obtained  a  decree  in  the  Court  of  the 
llcoosiff  against  Massamat  Paran  Ohowdhrain  npon  a  bend,  in  whioh 
the  lands  in  litigation  were  pledged  to  him.  Previoufl  to  this  decree,  the 
plaintiff  had  boufltht  the  said  l^ind ;  and  in  oi^er  to  protect  his  purchase, 
he  bought  Sitaram's  right,  titler  and  interest  in  the  land  under  the 
decree,  for  rupees  1X)5.  A  kabala  was  executed  in  plaintiff's  faror  in  the 
name  cf   Chandra  Narayan   Panday.    The  kabala  and  receipt  for  the 

oonsideration-money,  which  had  been  registered  and  filed  in  Court,  were 
found  to  be  genuine.  Sitaram,  after  selling  his  interest  in  the  decree, 
proceeded  to  execute  it. 

The  Principal  Sndder  Ameen  made  the  following  decree  :— 
That,   in  reTersal  of  the  auotion-aale   of  the  7th  February  1859,  this 
suit .  be  decreed  against  Sitaram  and   Chandra  Narayan  Panday  ;  that 

plaintiff  be  placed  in  possession  of  the  land,  the  subject  of  his  claim  :  and 
that  he  do  recoyer  the  mesne  profits  accruing  from  the  date  of  di.opoeses- 
siun  to  that  of  deliyeiy  of  possession. 

The  decree  was  upheld  by  the  Additional  Judge  of  the  district,  and 
Sitaram  then  appealed  to  the  High  Courti  on  the  following  ground 
(inter  alia) :— 

That  the  Court  at  the  time  of  the  sale,  had  no  other  recorded 
decree-holder  before  it,  except  the  defendant  himself,  and  that^ 
therafore,   the  p!aintiff*s   claim   to  be    considered  a  decree-holder  was 

untenable. 

The  learned  Judges  of  the  D  vision  Court  (Batlit  and  Macphbb- 
sov,  JJ.)  differing,  the  case  went  before  a  Fall  Bench.  The  judgmeutst 
of  V  e  Division  Court,  so  far  as  they  relate  to  the  question  before  the 
Full  Bench,  were  as  follows  :-* 

Batlit,  J.— The  defendant's  case  is  that  the  plaintiff  does  not  prove 
his  alleged  purchase  of  t'le  decree;  and  that  even  if  he  did,  he  cannot 
obtain  possession  by  reversal  of  the  sale,  inasmuch  as  he  did  not  take  any 


FULL  BENCH  ETJLI!^!^  .  •  MT 

steps  to  notify  the  same  to  the    Coort  iw  reqaiii^  by   A^ast^aetion        IWt 
No.  1341  of  the  17th  June  1842  (1).  ^  SiTABA^rSAHu 

But  on  the  third  plea  (2),  I  ho'd  that  Coi»strnction     1341  of  17th   Ju^  i'. 

1842  prescribes  a  proper  rule  of  law,  t.  e.,  that  it  is  essential  to  the  m^*^,,*^ 
formal  recognition  by  a  Civil  Com  t  of  the  tran«fer  of  a  decree,  that  the 
transferor  stiould  certify  the  f^tct  to  the  Court;  and  that  until  such  fact 
be  so  certified,  the  originally  recorded  decree-holder  alone  can  be  regarded 
as  the  decree-holder  Trhooan  properly  execute  the  decree  by  sale  or 
otherwise.  Applying  this  rule  to  this  case,  I  am  of  opinion  that  this 
Court  cannot,  in  this  suit,  decree  possessiun  to  the  plaintiff,  for  it  could 
only  really  do  so  by  the  rever-al  of  the  sale  in  execution,  and  that  sale  I 
hold  it  cannot  reverse  in  this  suit  for  the  reasons  aboro  giren.  I  mny 
add  that  the  fact  of  the  decree-holder  being  himself  the  purchaser  in 
no  way  alters  the  case,  for  there  is  no  legal  prohibition  to  his  being  the 
purchaser.  I  am  willi<  g  to  state'that  the  plaintiff,  if  so  advised,  will  not 
by  this  decision  be  barred  from  bringing  a  Sf'parate  action  against  the 
defendant,  as  his  alleged  Tender  for  breach  of  contract ;  and  on  the  facts 
found  below  in  this  case,  this  view  may  be  pleaded  to  show  that  the  defend- 
ant ought  to  account  to  plaintiff  for  the  property  which  really  had  been 
transferred  to  defendant,  but  had  been  appropriated  by  a  fraudulent  act  of 
plaiutiff.  I  would,  accordingly,  decree  this  special  appeal  as  in  this  suit; 
but  looking  to  the  finding  of  facts  below  as  to  the  reality  of  the  transfer 
of  the  decree  ta  plaintiff  from  defendant,  it  is  a  case  where  the  appeal 
should  be  decreed  without  costs,  a?)d  with  the  ^isclaration  above  made. 

M^CPasBsoN,  J.-— In  this  case  it  was  no  dmbt  the  duty  of  the  plaintiff 
(the  respondent  in  thid  Court)  to  have  taken  such  steps  on  purchasing  the 
decree  as  would  have  prevented  the  possibility  of  the  original  decree. 
holder  taking  out  execution,  as  he  has  done.    But  I  do  not  consider  that 

Ids  neglect  of  that  duty  is  any  bar  to  his  applying  to  the  Court  for  relief 
against  the  fraud  which  it  is  found  as  a  fact  had  been  practised  upon  him. 
His  suit  is  bad  so  far  as  it  seeks  to  reverse  the  sale  which  has  taken 
place.  The  sale  must  stand,  and  cannot  now  be  set  aside,  as  it  was  made 
strictly  in  accordance  with  the  provisions  of  the  law.  But  the  appef. 
lant,  Sitaram  Sahu,  was   guilty  of  a   gross   fraud  and  breach  of  faith 

(1)  Coruiruetion  No.  1341  ofVlthJvne  made  the  transfer  to  B.,  whose  nama 

lR42.*J7e{d,  on  a  reference  from  the  should  there  be  inaerted  in  place  of  that 

Judge  of  Futtehpore,  that,  in  the  event  of  the  original  decree-holder  in  the  eze- 

of  IL  endorsinfr  over  a  decree  passed  in  oation  of  decree  process, 

his  favor   to  B.,  it  is  essential  to  the  Calcntto  I7th  Janel842. 

formal  recognition  by  a  Civil   Conrt  of  Oonstroctions  of  Begolations  audActs 

such  a  trantferthat  A.,  the  transferring  from  1793  to  1847,  650.   ^ 

party,  should  certify  in  person,  or  by  See  Act  VII  of  1869,  ss.  206,  208. 

mookhtear  appointed  for  the  special  pur-  (8)  The  ground  of  appeal  stated  in 

pose,  YerbaUy,  or  by  petition,  his  having  the  ca^e. 


Mandab. 
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1§6$        towards  th^  plaintiff  in  taking  out  execution,  and  purchasing  these  lands 

himself,  attar  be  had  sold  his  decree  to  the  plaintiff ;  audit  appears  to 

BiTABAMSAHO  ^^  ^^^^  ^  ^^^^  ^^  ^^^.^^  ^^  ^^^^  ^  ^^^^  ^p^  ^^^  j^^^,  ,0  pufchased, 

^^^^*  and  will  declare  that  the  appellant  holds  them  as  a  trustee  for  the 
plaintiff.  The  plaintiff  is,  in  my  opinion,  entitled  at  his  option  to  re- 
oo^er  either  the  amount  realised  by  the  execution-sale,  and  paid  mto 
Conrt.  or  the  lands  purchased,  together  with  wasilafc.  on  making  good  to 
the  appellant  the  purohascmoney  paid  by  him.  The  plaintiff  has  elected 
to  proceed  against  the  lands,  and  .in  this  suit  he  substantially  asks  for 
what  he  has  a  right  to,  although  he  also  prays  that  the  sale  in  execution 
of  the  decree  may  be  set  aside,  which  it  cannot  be. 

I  think  the  decree  ought  not  to  reverse  the  sale,  but  should  declare 
that  thft  appellant,  Sitaram  Sahn,  has  been  in  this  purchase  a  trustee 
for  the  plaintiff,  and  should  order  that  possession  of  the  puachased  lands 
be  giTon  to  the  plaintiff  with  wasilat.  the  amount  paid  by  the  appel- 
lant  into  Court  on  his  purchase  being  made  good  to  him  by  the  plain- 
tiff.   With  thia  modification,  I  would  confirm  the  decree  appealed  against. 

Mr.  PauUwith  him  Baboo  Ancmd  Gopal  Tdlii)  for  the  appellant. 

Mr.  E    T.   AOm  and  Baboo    Kruhna    Qdkha,  Moolarj^  for     tho 

responden*'. 

The  opinion  of  the  Pull  Bench  was  delivered  hy 

Feaoock.  C.  J.— This  ia  a  veny  clear  case.  The  plaintiff  sues  to  set 
aside  an  execution  and  a  sale  under  it.  He  was  a  purehaeer  of  a  decree 
from  the  defendant,  Sitanfti.  It  appears  that  Sitaram  had  obtained  a  bond 
from  Chnmaran  and  others  by  which  the  lands  in  question  were  pledged 
to  Sitaram.  Sitaram  sued  upon  that  bond  and  obtained  a  decree  tor  the 
aale  of  thosn  lands.  PrsTionsly  to  the  decree  being  obtoioedy  and  whilst 
the  suit  of  Sitaram  was  pending,  the  plaintiff  purchased  from  Ohumaran 
and  others  (the  defendants  in  that  suit)  the  lands  in  question;  and  in  order 
to  prevent  the  landa  which  he  had  so  purchased  from  being  taken  in  exe. 
cuti«  n  of  the  decree,  the  plain 4ff  purchased  the  decree  from  the  defendant, 
Sitaram,  and  that  fact  (as  has  been  found  by  the  Court  of  first  instance) 
was  not  disputed.  Having  sold  the  decree  to  the  plaintiff,  the  defendant 
notwithstanding,  look  out  execution  as  he  would  have  done  if  the  decree 
had  not  been  sold,  and  then  he  says  to  the  plaintiff,  you  cannot  upset  my 
execution,  because,  you  did  not  comply  with  constmctioQ  No.  1341  of 
the  17th  June  1B42.  But  that  Const r net icn  was  never  inteneded  to 
enable  a  person  in  the  position  if  the  defendant,  Sitaram,  to  commit  a 
fraud  by  first  selling  a  decree  and  suing  out  execution  upon   it. 

We  think   that    the  decision   of  the  first  Appellate  Court  must  be 
afiftrmed  with  costs. 
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Before  Sir  Barnes  Peacock,  Et,  Chief  JvsUce^  Mr.  Juetiee  Trevor,  Mr.  Jtistiee 
Look,  Mr,  Juetiee  Bayley,  Mr,  Justice  Steer ^Mr*  Justice  NormanMr.  Jueticfi 
Kempf Mr.  Justice  Seion-KaiT^  Mr ^JusUceJ^wndit,  Mr.  Justice  CampheU,Mr. 

Justice  Fhear,  Mr.  Jusiice  E.Jackson,  Mr.JiMtice  Qlover,  and  Mr.  Justice 
Maepherson. 

NOBBO  KISSEN  SINGH  v.  K  AMINEE  DASSEE.  ,,^^^?  ., 

March  V. 
Appeal,  Calculation  of  Period  allowed  for— Beasonahle  Growid  for  enlarginQ 

Tim^^Bevicv} 

The  plaintiff,  against  irHom  a  decree  bad  been  giren,  did  not  appeal  within  the 
ti^enty  days  allo\fed  for  that  purpose  ;  but,  after  the  expiration  of  more  than  a 
month,  he  made  an  apptioition  for  a  review  of  Judgment,  which  was  refnsed  after 
nine  months.  Nineteen  days  later  he  applied  to  have  the  time  for  filin  g  bis  appeal 
enlarged.  Beld,  that  the  application  was  not  made  in  time.  SnflSoient  canse  was 
not  shown  for  not  hafvittg  presented  the  appeal  within  the  limited  period. 

In  oalcalating  the  nnmber  of  days  limited  for  appealing,  the  period  occupied  by 
the  Couxt  in  disposing  of  an  application  for  reyiew  presented  daring  the  timc^ 
limited  for  appealing,  must  not  be  reckoned. 

In  this  case  there  was  a  decree  given  against  the  plaintiff,  on  the  5th 
Febrrary  1864,  ontbe  original  side  of  the  High  Court.  The  plaintiff 
did  not  appeal  from  that  decree,  nor  did  he  apply  for  a  review  of  Judg- 
ment within  the  twenty  days  allowed  by  Eule  38  (1) ;  but  on  the  8tb 
of  March  he  filed  a  petition' for  review.  That  the  petition  was  heard  on 
the  23rd  of  December,  and  was  rejected,  and  nineteen  days  after  tbat^ 
the  plaintiff  presented  tbis  t^pplication  to  enlarge  the  time  for  filing  hia 
npf  eal. 

The  Advocaie-Qeneral  (^\r.  Cotrw  )a^ked  for  the  opinion  of  the  Court, 
whether  the  period  for  appeal  should  not  be  calculated  from  the  date  of  an 
order  rejecting  a  review  of  judgment,  instead  of  from  the  date  of  the  origi- 
Bal  judgment.    If  his  view  be  not  adopted,  he  then  asked  whether*  as  an 

(1)  RkZc  38.  Nambered  47  in  the  fourth  edition  of  Bronghton's  Civil 
Procedore  Code  by  Wilkinson.)  "  An  appeal  from  a  decree  or  nppenlnblp  order, 
which  shall  bo  made  after  the  passing  of  these  rules  by  a  Judge  or  Dimton  Coort 
in  the  exercise  of  ordinary  civil  inrisdictinn.  shall  bo  presented  within  twenty  day» 
from  the  date  of  such  decree  ana  within  four  days  from  the  date  of  such  order. 
In  reckoning  the  time,  the  date  of  the  decree  or  order  shall  be  excluded.  The  time 
may  be  enlarged  upon  sufficient  caose  being  shown  to  the  satisfaction  of  the 
Appellate  Coort  for  not  having  presented  the  appeal  within  such  limited  period." 

49 
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18(>5         ordinary  rn^e«  subject  to  exceptions    in  special  caseR,  the  period  dnrinp^ 


KoBBoKi88Eif  which  the  review  was  pending  should  not  he  deducted,  from  the  period 
SiNOR        allowed^fop  appeo.!. 


V. 

Kamink* 


The  opiuioQ  of  the  Full  Bench  w^  dcUvertd  bj. 

P£A.cocK,  C.  J.— Thia  is  an  application  to  enlarge  the  tima  for  fihng 
an  appeal  against  a  decree,  ani  not  to  lodge  au  appeal  agiinit  an  order 
rejecting  a  review  of  judgment,  even  if  an  appeal  would  lie  agaiaat 
such  8^n  order. 

The  question  arises  whether  the  petitioner  has  brought   his  applica- 
tion in   time,  and,   if   not,  whether  there  are  v^asooable    grounds  for 
the  Coart  to  enlarge  the  time.    Rule  38  says:— (reacts.) 

Let  us  see  whether  the  present  applioation  bas  been  made  ?r>thin  the 
proper  time,  The  decree  was  pronoanoed  on  the  6th  February.  Twenty 
^ays  were  allowed  to  the  plaintiff  to  appeal  or  to  apply  for  a  review  ot 
judgment.  The  plaintifE  took  the  whole  of  his  thirty  days,  a^d  ou  tho 
3th  March  he  filed  a  petition  f>>r  review.  The  petition  wa^i  not<  heard 
nntil  tho  83rd  December  whtsn  a  was  rejected.  From  the  8&h  March 
until  the  2drd  December,  the  case  was  tied  up  by  the  petition  for  review 
it  vras  not  until  nineteen  days  afteriraTds»  that  the  plaintiff  presented  hit 
petition  of  appeal.  It  appears  to  us  that  the  petition  was  not  made 
within  proper  time.  It  certainly  w-tt  not  made  within  twenty  days  from 
the  date  of  the  judgment  or  decree  or  within  aucb  period  qf  twei  ty 
days.  ezclu.<«ive  o(  the  tin^e  darii^g  whicU  the  app'io^tioq  foi?  a  reyiei^ 
of  judgment  was  pending. 

The  Madras  Sadder  Court  held  that,  if  a  party  present  an  applica? 
lion  for  review  of  judgment  vrilbin  the  time  limited  for  appealing,  tho 
period  occupied  by  the  Court  in  disposing  of  snch  application,  will  not 
be  reckoned  among  the  number  of  days  limited  f)r  appealing  but  will 
be  added  thereto,  and  a  memorandnm  of  appeal  presented  within  such 
OTtended  period  wll  be  received  a3  pat  in  within  time.  We  think  that 
the  rule  is  a  correct  one,  and  consequently  that  this  appeal  l-as  not 
been  presented  witbin  this  timei^llowed  by  InWr 

The  question,  theu  arises  whether  suffic'ent  cause  has  been  shown  to 
the  satisfaction  of  the  Court  fof  not  having  presented  the  appeal  within 
the  limited  period.  Sitting  as  an  Appellate  Court  for  the  purpose  of 
hearing  this  appUoi^tioi^  fqr  extension  of  the  time  to  appeal,  I  hold  that 
no  suffioient  cause  his  been  made  out.  The  pUintiff  had  not  only 
twenty  days,  but  he  had  thirty  da  ys  for  presenting  his  petition  of  appeal 

or  review.    At  the  end  of  thoee  thirty    days,  he  presented  a  petition 
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for    review,  and  after  "that  petition  was  rejected  he  took   nineteen  days         1865 
farther   before  he  presented    bis  petition    of    appeal.    It  seems    to  me  NobroXissbk 
that    heongfatto  have  presented  bis    petition  of    appeal    immediately         Singh 
after  the  petition  of  review  was    rejected.    Instead  of  that  he   took  as      K^^i^ii^g^ 
much    time  with  the  exception  of  one  day,  after  the  petition  for  review      Dassbs. 
was  rejectedi  as  he   wonld  have  had  if    the    decroo  had  been  only  then 
pronounced.    It  is  n<  t  because  the  phuntiff  shows,    that  this  is  not    a 
case  of  appeal  for  delay  that  he  makes  out  hi&  case  under  the  provisions 
of  Bale  3d     The  Bule  does  not  say  that  the  time  sball  be  enlarged,  if 
the  Court  shall  be  satisfied,  that  the  appeal  is  not  for  the  sake  of  delay, 
but  that  it  'may  be  enlarged  if  safficient    cause  be    shown  to  tbe  satis- 
faction of  the  Court   for    not  hniving  presented  the    appeal    within  the 
time  limited  by  the  Bales  of    the  Courb.    This  has    not  been  shown  to 

my  satisfaction,  and  under  these  circumstances  the  application  must  be 
rejected. 


Before  Mr,  Justice  Trevor,  Mr,  Justice  Loch,  Mr,  Justice  Bayley,  Mr,  JuitxeA 

Ncyrmaafht  and  Mr»  Justice  Morgan, 

SYBD  HAMEEDOODBEN(PtAiNTrFp)t;.  SYBD  MOULVIEBATEOOD- 

DBBN  AHMED  (oNS  ot  tm  Dbf-endants).*                             M^^2Q. 
Appeal^JciX  of  ieb9,  8.  77.  

ITo  appeal  lies  to  the  Jadge  from  the  deorea  of  a  Collector  paasea  under  a.  77  of 
Act  X  of  1869  in  a  suit  for  a  Bam  less  than  Rs.  lOO  in  value. 

In  this  case  which  was  referred  to  a  Full  Bench  by  Norman,  OSg 
C.  J.,  aud  pundit,  J.,    the  qaestion  was,  "  Whether  in  a  suit  for  rent  of 
loss  than  100  rupees,  where    a  third  party   intervenes  under  s.  77i  and 
the  Deputy  Collector  decides  that   the  plaintiff  had   been    in  the  actual 
receipt  and   enjoyment  of  the  rent  up  to  the  time  of  suit^  an  appeal  Ilea 

to  the  Judge/' 
The  reference  was  made    in   consequence  of    a   conflict    of    decisions 

between  FranncUh  Roy  Chovodhry  v.  Gugun  Bearah,  5th  December 
1861,  (I;  and  Mohendro  Ohunder  Ghoae  v.  Indernaraih  Holdar  28th 
April  1863  <2)  on  tbe  one  hand :  aud  Chpdl  Ohunder  Doss  y.  Mameoomar, 
Qkose,  10th  (September  1863,  (3)  on  the  other. 

,  ♦  Special  Appeal,  No.  2779  of  1864,  from  a  decree  of  the  Acting  Jndgc  of  East 
Bardwan,  dated  the  19th  April  1864,  reversin^r  a  decree  of  the  Deputy  Collector 
of  that  district,  dated  the  16th  Augnat  1863. 

(1)  S.  D.,  July  to  December  1861, 190.    (3)  Seve8tre*s  Beports  (or  1863,  216. 

(2)  2  Hay's  Bep.  for  1663,  532. 
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1865  Baboo    Orija   Sunhnr   Mojotmdar   and   Moil  vie   Mxwhamui    HoBBein 

S^i^^  ^<^^  ^^^  appellant 

^  Baboos   Kiasen    KiBhore     Ohose    i^nd    Jufgodanund    Mooheijee    for 

8TED\fouLvri  the  respondent. 

Kaykoodixun 

The  opinion  of  the  Full  Bench  vras  ai  follows  :^ 

The  question  for  ns  to  determine  is  whether  an  appeal  from  a  deoi- 
sion  passei  nr.der  s,  77  of  Act  X  of  1859  in  a  suit  for  a  sum  in  ralno 
less  than  lU.  100  in  amount,  lies  to  the  Judge, 

It  is  provided  by  the  law  just  cited  that  **  when  in  any  suit   be' ween 

"  a   land-holder  and  a  ryot   or  under-tenant  under  this  Aot,    the  right 
"  to   receive   the   reut   of   tl)o   land  or   tenure  oultivated  or    held  by 

'*  the  ryot  or  under-tenant  is  disputed ;  and  suoh  right  is  olaimed 
*'  by  or  on  behalf  of  a  third  person,  on  the  ground  that  suoh  third 
*'  person,  or  a  person  throagh  whom  he  claims,  has  actually,  and  iu 
*'good  faith,  received  and  enjoyed  such  rents  before  and  up  to  the  time 
**  of  the  commencement  of  the  suit,  suoh  third  person  rimll  be  made 
*'  a  jjarty  to  the  suit,  and  the  question  of  the  actual  receipt  and  etijoy- 
"  ment  of  the  rent  by  tucb  third  pereon  shall  be  enquh«d  into,  and  the 
"  suit  shall  be  decided  aooording  to  the  result  o  (  suoh  enquiry.  Fro* 
''  vided  always  that  the  decision  of  the  Collector  shall  not  affect  the 
*'  right  of  either  party,  who  may  have  a  legal  title  to  the  rent  of  such 
''  land  or  tenure,  to  establish  his  title  by  suit  in  the  Civil  Court,  if 
"instituted  within  one  year  from  the  date  of  the  decision."  In 
8,  153  of  the  same  law,  it  is  declared  that  no  appeal  shall  lie 
from  the  decree  of  a  Collector  in  suitB  under  clauses  2,  4,  and  7  of 
as.  23  and  H  of  the  Act  lor  a  sum  less  than  100  rupees 
In  value,  'Minless  ii^  any  such  suit  a  questim  of  right  to  enhance, 
^  Sic.,  or  any  question  relating  to  a  title  to  land  or  to  some  interest 
*<  in  land  as  between  parties  having  conflicting  claims  thereto,  has 
f  been  determined  by  the  judgment,  in  which  case  the  judgment  is 
t<  open  to  appeal  in  the  manner  provided  in  ss.  160  and  161," 

It  has  been  oontended  before  us,  that  in  am  enquiry  under  s.  77 
the  right  to  receive  rent  is  investigated  ;  that  this  right  is  an  interest 
in  land,  anl  that,  therefore  an  appeal  lies  to  the  Judge ;  but  we  cannot 
assent  to.  this  reasoning.  We  think  that  under  s.  77,  the  only 
matter  enquired  into  is  the  fact  of  the  actual  receipt  and  enjoy- 
ment of  rent  before,  and  up  to  the  time  of  the  commencement  of 
the  suit;  that  this  fact  ia  totally  uncoonecled  irith  the  legal  title  tOt 
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or    any  interest  in,  the    laml«orwifclifcke  right  to  receive  the  rent,  which        1865 
is  by  the  proviBOof  the  section  reaerred  for  enquiry  in  the  Civil  Court »  SykdHammd 
and  that,  conseqnenily,  no  appeal   lies  to  the    Jndge   under  bs.    153      oodbb^h 
and  160  of  Act  X  of  1859.    The  view  which  we  take  was   adopted  SyoMouLviB 
by  two  Jndffes  of  the  late  Sadder  Court  in   the  ca>«e  of  BhtiggohuUy  Bayboodkbn 
Dahee  y.    Sama    Churn  Banerj^e,  deci'led  on  1st  October  1861,  and  of 
its  correctness  we  have  not  the  slightest  doubt. 


^0mm^0ttm^ 


Before  Mr-  Justice  ^dwr,  Mr,  JmsUee  Loch,  Mr,  Jutticc  B«yZ€y,  and 

JUr,  Jvstice  Morgan,  ,  I®^ 


KATTEMONfiE  DOSSES  %  MWSm  MONMOHINEB  DABEE  xND othebs.* 
Alluvial  land-^A€€r9tion*^]St-formaUon  of    land  on  M  SvU^^egulation  XI  of 

Where  new  land  is  formed,  whether  it  be  a  re- formation  on  an  old  site  or  whether  it 
18  fGarmed  where  no  land  evet  preylonsljr  eti^d,  ownenAilp  ii  determihed  by  Che 
oSFBorBhip  of  the  adjasenfc  Jatid  to  whieb  it  haa  tfSeretfiid^  To  defeat  or  prevent 
the  right  by  aooretion,  the  persoo,  who  olaims  the  land  as  a  re- formation  of  his 
old  land,  is  required  to  protre  sottie  oontinding  rig^t  of  property  in  hIittBeff :  it  is 
not  enonglt  for  lUst  t*  rely  merely  oa  sAei^tity  of  site  (!}• 

The  plaintiff  brought  this  suit  to  reoover  possession  of  a  newly-formed 
land  alleging,  tbat  it  stood  upon  the  site  of  the  village,  Eoopoddba, 
which  had  fonned  part  of  his  zemindapy,  but  had  been  washed  away  by 
the  riyers.  This  village  fomqied  a  portion  of  the  land  which  was  lost  by 
the  gradual  encroaohmont  of  tha  nver  Pndda  in  formar  years,  and  which 
comprised  also  the  village  of  Soldoba  belonging  to  tho  defendants.  The 
village  of  Soldoba  had  also  been  re-formed  by  gradual  acoretion  from 
the  riyers  to  the  defendant's  land  on  the  same  place  where  that  village 
formerly  stood :  and  the  land  beyoad  that  was  claimed  by  the  plaintiff 
as  his  property,  being  a  re-formation  of  his  vHiage  of  Eoopodoba.  Tbe 
plaintiff  cod  tended  that  it  was  not  land  ''gained  by  gradual  aooession" 
within  tbe  meaning  of  ol.  1;  s.  A,  Begulation  XI  of  1825,  and  therefore 
that  the  defendants  could  not  olaim  it ;  bnt  that  it  was  a  re-formation  of 
land  which  belonged  to  his  aiemindary,  and  was  therefore  his  property. 

The  Moonsifif  gave  a  decree  in  favor  of  the  plaintiff.  On  appeal  the 
Judge  reversed  that  decree  aad  dismissed  tbe  salt, 

*  Speeial  Appeal,  l^o.  1405  of  1B69,  horn  a  dect«e'of  the  Ofdciaflng  Judge  of 
JJuddea,  dated  the  4tb  March  1863)  reversiiig  ^  deo|ree  qt  the  Afooiisiff  of  tbat 
district^  dated  the  3Qth  April  l^SSf. 

(1)  See  Xop«s  v.  Maddnn  TTioAroor,  56.  L.  R.,521,  overmlingthe  decision  in  this 
case;  s^d  fahalwafi  S}n>gh  y.  Maharajah  MuMuur  Buksh  Singh^  9  B.  L.  R.,  150. 
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1665  The   plaintiff  appealed   to  the   High    Court.    The    case    was  heai-d 

"Z  *~  before  a  Division  Benob  (MoBaAM  ond  Puhdit,  J/.),  and  was  referred 

KaTTBUOKBK  ^  «  r     mi     T 

DoMBx      to  a   Full  Bench  in  conseqaence  of  the  decision  in  Bomanath  Twhoor  ▼« 
RAifM'''MoN.  C'^tmder  Narain  Chowdhry  (1). 
^jSabm."  Babooi     Banee    Madhiib    Banerjee    and    Nilmadub      8ein      for  the 

appellant. 

Baboo  Chufider  Madhuh  Gho9$  for  the  respondent. 
The  opinion  of  the  Fall  Bench  was  as  follows:— 

By  the  gradnal  encroachment  of  the  river  Padda  in  former  years,  the 
Tillage  Koopodo^a  belonging  to  the  plaintiff's  semlndary,  and  a  part  of 
the  defendants'  village  of  Soldoba     were  carried  away.    In    sabseqnent 
years  the  river  gradually    receded,  and  the  char,  which  is  the  snbjeck 
of  dispute  in  the   present  suit,   has  been    formed.    The    chnr    occa- 
pies,  we  understand  the  Judge  to  find,  the  site  of   the  lands  formerly 
washed   away.    It  has  been  formed  by  gradual  aooessioQ  to  the  defend- 
ant s'  village  from  the  recess  of  the  river,  and  it  appears,  therefore  to  bo 
an    increment  within  the  express  provision  of  d.  1,  s.  4  of  Regulation  XI 
of  1825,  and  to  belong  wholly  to  the  defendants.    The  drffeadants*  right 
is   un  iisputed  to  the  portitm  of  the  newly  f  rmed  land  which  ooouples 
the  place  where  the  old  laud   of  their   village  of  Soldoba  stood ;  it    is 
admittedly  an  increment  to  their  old  estate.    3ati  the  new  land  beyond 
those  limits,  is  claimed  by  the  plaintiff  as  his  propei*ty,  because  it  stands 
where  his  village  of  Koopodoba   former iy  stood.    It  is  not  denied  thac 
this  laud  is    an  alluvial  formation  like   the  portion  already  mentioned, 
but  although*  like  that,  i&  has  been  formed  by  gradual  acceision,  it   is, 
according  to   the  plaintiff's    argument,    not    land  ^  gained  by  gradual 
accession"  within  the  meaning  of  the  clause   referred  to,  but  a  re-formft- 
tion  on  the  old  reeoguizad  site  of  bis  tillage,  and  therefore  his  property. 
The  Judge  has  found  that  Koopodoba  was  entirely  washed  away  upwards 
of  twenty-five  years  ago,  and  that  not  a  vestige  of  the  village  remains. 
Any  recognition  of  the  land  is  now  impossible,  and  it  is  only  upon  iho 
identity  ^of  site  that  the  plaintiffs  claim  is  based     The  Division  Oom^t 
has  referred  the  caie  to   a  Full    Bench  in  condequence  of  the  decision 
in    Bomanath     ThaJcoor    v.    Chunder    Narain    Chowdhry    (1)     which 
has   boea   understood  to   sanction   the   construction   of   the    law   for 
which  the  plaintiff   contends.    It  is  said   to  have  been  there  held  that 
cl.  1,    s.    4,   applies   only  to   cases   of   land    gained,  [that   is  to    say, 

(I)  I  Mars.,  139. 
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formed  upon  a  site  whioh    cannot  be  recognized  as  tliat  of  the  estate  of        lB6t 
any  former  proprietor ;   and    that  where   the   accretiou  can   be    clearly  Kaxtbmomee 
rrco^nized  as  having  been  re-formed  on  that  which   formerly  belonged  to       Do88e« 
a    known     proprietor,  it  remains  the  property  of  the  original  owner.  Rawer  M<»k* 


Begulation  XI  of  1825  is  a  declaratory  law,  whereby  the  previously 
well-esttib'ished  rules  and  cnsboms  for  the  determination  of  claims  to 
land  gained  by  slluvion  or  by  dereliction  of  a  river  or  the  sea  were  for- 
mally enactel  as  wriftpu  law.  It  contains  a  recital  that  "in  conse* 
*•  quence  of  the  frequent  changes  which  take  place  in  the  channel  of  tho 
•*  principle  rivers  that  intersect  the  Provinces  immediately  subject  to  the 
"  Presidency  of  Fort  William,  and  the  shifting  of  the  sands  which  lie 
"  in  the  beds  of  these  rivers,  chura  or  ^mall  islands  are  often  thrown 
•^'  up  by  alluvion  in  the  midst  of  the  stream  or  near  one  of  the  banks,  and 
"  large  portions  of  land  are  carried  away  by  an  encroachment  of  the 
**  river  on  one  side,  whilst  accessions  of  land  are  at  the  same  time,  ov  in 
"  subsequeiit  years,  gained  by  dereliction  of  the  water  on  the  opposite 
**  side."  The  Begulation  then  declares  (s.  2)  that  certain  diputes  rola^' 
tire  to  alluvial  lands  between  proprietors  of  coutiguoas  estates  divided 
by  a  river  shall  be  decided  by  immemorial  and  definite  local  usage. 
Whore  no  such  local  usage  exists  (s.  3)  the  mles  declared  by  the 
subsequent  sections  aro  applicable.  The  first  of  these  (ol.  1,  s.  4), 
is  the  rule  in  question  relating  to  laud  gained  by  gradual  accession. 
Accession  is  an  increase  or  ndditioi^  to  something  preyioi^sly  belonging 
to  usp  The  proprietor  of  the  land  becomes  also,  by  virtue  solely  of  his 
old  proprietorship,  the  owner  of  the  Q,1]uvial  soil  gi*adually  added  by  the 
river  to  his  land..  The  imperceptible  increase  of  his  property  in  no  way 
affects  his  ownership  of  every  portion  of  it.  That  which  has  been 
recently  added  is  hi^,  b.eranRe  he  is  the  proprietor  of  the  old  r  portion. 
In  every  title  founded  on  accretion,  it  is  essential  that  the  ownership  of 
the  adjacent  lands  should  be  established  by  the  claimant.  This  first 
clause  of  the  section  provides  that,  **when  land  may  be  gained  by 
"gradual  accession,  whether  from  tlje  recess  of  a  river,  or  of  the  sea, 
"  it  shall  be  considered  an  increment  to  the  tenure  of  the  person 
"  to  whose  land  or  estate  it  is  thus  annexed."  We  re^  this  clauso 
to  declare  that  what  is  added  by  gradual  aooession  must  in  all  cases 

be  considered  an  increment  to  the  old  estate .  without  regard  to  the 
site  of    the  increment-     Whether  the    new    land  is    a  re-formation  on 

an  old  site,  or  whether  it  is  formed  wh^re  no  land  ever  preyioosly 
existed,  its  ownership  is  determined,  when  the  ownership  ( f  the 
adjaoen^  lpin4   to  which    it>  has    by  irrperceptible   degrees  accreted   is 
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agc^rtftined.  If,  therefore,  in  fche  preeon*  ca^  the  ownership  of  Uie 
adjacent  lond  has  been  dnlj  ascertained  to  be  in  the.deft^ndanfc,  and  the 
newly  fonned  land  is  found  to  hare  been  gradually  gained  from  the 
river  by  acceasion  to  the  defendant's  adjacent  land,  we  think  that  the 
plaintiff  cannot  lay  cliiim  to  any  portion  of  the  latter  by  showing  that 
it  occupies  the  site  of  his  village  Koopodoba,  and  that  i«.  is  needless  to 
remand  the  ca^e  for  a  more  distinct  finding  as  to  the  identity  of  site. 

The  language  of  the  Coart  in  the  judgment  which  has  been  quoted, 
appears  to  limit  the  operation  of  this  clause*  so  f«  to  exclude  from  its 
provisions  land  formed  again  by  accretion  on  an  o'd  site  which  can  be 
clearly  recognized.  If  we  are  to  understand  the  Coart  to  have  held  that 
^  land  formed  on  the  site  of  an  old  estate,"  beljugs  to  the  person  who 
was  tho  owner  of  the  o'.d  esate,  and  not  to  the  owner  of  ^e  adjacent 
dry  lamd,  to  which  it  has  by  slow  degrees  accreted,  we  must  dissent  * 
from  this  opinion.  The  law  recognises  no  right  of  propearty  in  a  mere 
site,  nor  any  such  mode  of  acquisition  as  that  which  would  oonfer  on 
the  propcietor  of  an  old  estate  (every  particle  of  whioh  may  have  long 
ago  disappeared  or  pa«-sed  awiiy)  the  ownership  of  land  since  formed  on 
that  site,  however  clearly  the  identity  of  the  site  may  be  established. 

It  is  only  where  the  original  owner  retains  his  property  in  his  old  estate, 
that  he  can  lay  claim  to  the  surface  where    it  re-appears  above  the 
water  ;  and  his  title  to   this  is  not  necessarily  by  accretion    (because  he 
will  be  equally  the   owner,  whether  the  land   is    exposed  by  a    sudden 
recess  of  the  river,  or  by  a  gradual  deposit  of  soil  on  its  sui<face),  but 
by  virtue  of  his  old  ownership  remaining  undisturbed.    The- judgment 
£n  the  case  quoted,  when  it  speaks  of  *'  the  recoguitioa  of  a  site,"  may 
perhaps  be  understood  to  refer  to  the  case  of  a  still  continuing  owner- 
ship in  laud  which  has  disappeai*ed  by  submergence  beneath  the  surface 
of  the  water.    This  is  probable  from  the  following  passage  in  the  judg- 
ment : — **  It  never  coald  have  been  intended  that,  whon  the  surface  of 
*«  an  estate  is  wa^ihed  away,  and  the   lower  portion  of  it  is  covered  with 
**  water  and  formed  into  a  portion  of  the  bed  of  a  river,  the  ownership 
''  of  that  portion  of  the  estate  which    has  become  inaccessible  in  conse- 
«•  quence   of  its    being  covered   with   water,   should  be  lost ;  and  th  ^t, 
**  when  the  surface  is  re-formed,  it  should  become  the  property  of  an 
"  entirely  different  owner,  because  he  may    happen  to  be  the  owner  of 
**  the  estate  adjoining."    The  suit     itself  was  one  instituted  to  recover 
iMid  claimed  by  the  plaintift  as  gained  by  accretion  to 'his  estate.    The 
plaintiff  seems  also. to  have  claimed^ the  land  as  a  re.fai*mation   on    the 
Bite  of  lands    formerly  belopgiog   to  him,  but  which  had  since  been 
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waslied  away.    The  jadgmont  only,  and    not   the   argnment   of   the        ^^^ 

pleaders,    has     been     reported.    We     are,     however,     able   to     ntate  "kIt^hombb 

(Bayley,  J.,  having    been  a  member  of  the  Conrt)  that    the   argnment       Dosscb 

lor  the  defendant  (against  the  plantifPs  right  to  the  land  as  re-formed  m„Jl']ir  «, 

on  the  site  of  his  old  landi  wasoarried  to  the  length  of  contending  that     hohikbb 

in  no  possible  case  (not  ev«n  where   the  existence  of  a  mine  or  some      Dabbk. 

clear  means  of   recognition    enable    the    identity    to    be    established 

beyond  dispnte)  conld  the  old  rights  of  property  in  land,  the  surface  of 

which  was  wholly  washed  away,  subsist  so  as  to  be  the  foundation  of  a 

title  to  newly  formed  land.    The  judgement   should  perhaps  be  road 

with    reference  to   this   argument,   which   is   clearly    nntenable.    The 

ownership  of  land  is  not  ordinarily  lost»  because  the  land  itself  may  be 

submerged    or    inundated.    The    case   of    Muescmiai   Iman  Bandi  v, 

Hurgovind  Ohose  (1)  ia  a  striking  illnstrattoa  of  this.    The  laud  there 

in  dispute  is  thus  described  in  the  judgment.**-**'  The  whole  of  the  dis- 

"  trict  adjoining  the  land  in  dispute,  as  well  as  that  land Jtself « is  flat  and 

'*  is  very  liable  to  be  covered  or  washed  away  by  the  waters  of  the  Ganges 

*'  which  river  frequently  changes  its  channel.    The  land    in  dispute  was 

**  inundated    about    the  year  1787  :  It  remained  covered  with  water  ill 

"  about   1801   ;  it  then   became  partially  dry  till  in  the  year  1814  it 

"was   again  inundated.    After     this  period  it  once  again    re>appeared 

''  above  the  surface  of  the   water,  and  by  the  year  1620   had  become 

''very  valnable    land."    These  frequent  changes  and  the  lapse   of   time 

were  deemed    not  to  affect    the  question  of  title^  for  the  judgment  con* 

tinues  c^'^he  question  then  is  to  whom  did  this  land  belong    before 

'*  the  inundation?     Whoever  was  the  owner  then  remained  the  owner 

**  while  it  was  covered  with  water  and  after  it  became  dry."    So,  in  the 

case  supposed  in  the  passage  of  the  judgment  under  consideration  wLich 

we  have  quoted,  the  sur&ce  stratum  may  be  swept  away  and  lost  without 

disturbing  the  old    ownership  in  the  land  ermines  beneath,  (onless 

perhaps,  when  what   is  left  forms  the  bod  of  a  navigable  river).    Whero 

the  remaining  land  can  be  sufficiently  identified,  no  change  takes  placo 

in  its  proprietorship,  and  whatever  becomes  annexed    to  it  belongs  to 

the  old    owner,  if  he  is  known.     But  this  principle    cannot,  wo  conceive, 

govern  the  ct^se  which  has  been  referred  to  us.    Tlie  old  right  of  property 

cannot   remain     in  existence    after   the  lapse  of  auy  length    of    time, 

however  considerabloi  nor  unless  something    bejond  mere  identity  of  site 

is  brought  forward  in  proof  of  it.    To  defeat  or  prevent  the  right  by 

accretion  which   the  law   gives    to  the  adjacent  owner,  the  claimant  is 

(1)  4  Moo.I.A.|403. 
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1865  required   to  provo  some   continuing  right  of  properly  to  limself ;  it  is 

Kat  e  oneb  ^^^  enoiif'.h    for  him    to    rely  merely  on  i  'entity  of  fiiteJf  he  can  show 

DosiiSB       no  assertion  of  ownership,  Buch  as  the  condition  of  the    propei*ty  admits 

^'      ^     of,  for  a  great  number  of  yeari*,  it  may  fairly  be  concludod  that  ho  has 

relinqaiehcd  all  tight  and  -claim  to  the  remoannt  of  what  once  belonged 

Dabbe.        to  hiui.     In  thisVase  upwards  of  a  quarter  of  a  century  .has  passed  since 

the  plaintiff's  village  was  washed  away,  and  there  is  no  suggestion  of 

any  evidence  in  support    of  the  continued  existence  of  any  portion  of  his 

old  estate,  beyond  the  (alleged)  identity  of  kite,  or  of'anj  light  of  the 

plaintiff  therein. 

"With  this  expression  of  our  opinion  of  the  law  as  applicable  to  cases, 
like  that  before  us,  we  remit  the  case. to  the  Divisional 'Bench. 


Bam  SB  HoN- 

MOHLNBB 


-Before  Sir  Bamea  PecLCoch  Kt.,    Chief  Justice,  Mr,  Jusiicc  Trevor,  Mr^ 
Juatice  Loch,  Mr,  Justice  Nor-mtin,  and  Mr,  Justice  Puudii> 

m 

June  14.  McDonald  (PLAirfTir^  V,  MUNAE  ROY  aud  othebs  D«PXj«ni>AATs  .• 

— ^ Error  in  Law^Special  JppeaL^^Local  Investigation. 

It  is  not  an  error  in  law  in  the  investigatiozi  of  a  enae  where  the  Courts  below  do 
not  direct  a  local  iuvcstigaiion  uf  their  own  motion  when  tiicy  arc  uot  asked  by 
"  'tho  parties  ^to  do  so. 

This  case  was  referred  to  a  full  Bench  by  Steer  and  £.  Jackson,  J  J. 
under  the  following  circumstances  : 

This  was  a  suit  foi*  enhancement  of  rent  pursuant    io  -notice.   The 

ryot   had   in  a  former  Buit  claimed  exemption  from  the    enhancement 

*  demanded  in  that  notice   under  section   14,  Act   X  of  18^*    The  ryot 

tlien  claimed  to  hold  ut  flxed  rat-es,  ard  alleged  that*tbe  aground  upon 
which  enhanced  rent  was  demanded  in  the  notice,  viz.,  that  the  pro- 
ductive powers  of  the  land  had  increased,  was  fttlsc.  The  ryot's  suit 
was  dismissed,  his  right  to  f^ted  rates  diiiallowed,  and  the  fact  that  the 
produdiivo  powers  of  the  land  had  increased  wasTound  to  bo  true.  But 
it  was  at  the  same  time  recorded  that  the  question  as  to  what  was  a  fair 
and  equitable  rate  of  rent,  and  the  extent  to  whicTi  tho  productive 
powers  of  the  land  had  increased,  wero  left  to  be  decided  in  future 
The  suit  was  then  brought  by  the  pilaintiff  and  tho  issue  raised  by  the 
Deputy  Collector  was,  what  would  be  a^  fair  and  equitable  rent  for  the 
land.   The  plaintiff  adduced  the  judgment  in  the  former  case,  and  urged 

*  Special  Appeals,  Nos.  2632  to  2664  of  1864,  from  tl  e  decrees  of  tho  Judge  of 
Tirhoot,  dated  the  28th  Jane  .  1864,  nflRrming  the  dccrOea  of  tho  Assistant 
Collector  of  that  distr  datedict,  the  13th  May  1864. 
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that  that  judgment  was  conclusive  eyidenco  as  to  hia  right  to  oBtairi  the^        1865  ! 

enhanced  rent    named   in    his    notice.    The    plaintiff  pat  in  no  further    j^^jj^q^^j,!, 
evidence,  and,   the   case    having    been    kept    pending*  some  time  on  bia  v. 

account,  the  Deputy  Collector  ruled  that  the  judgment  was  no  evidence    Muuar  Kot» 
at  all,  and  dismissed  the  suit.    The  plaintiff   appealed,  and  the  Judge, 
considering  that    the   plaintiff   ouj^ht  to    have   petitioned    for   a    local, 
investigation,  confirmed  the  decision  of  the  Deputy  Collector. 

It  was  again  urged  on  special  appeal  that,  that  the  suit  of  the  ryot 
to  set  aside  the  notice  having  been  dismissed,  the  plaintiff  was  entitled 
to  a  decree  without  producing  further  cvidenoe.  It  was  fuither  con- 
tended that  inasmuch  as  it  was  proved  that  the  productive  power  of 
the  land  had  increased,  the  Deputy  Collector  was  bounr),  under  the  cir- 
cumstances, of  his  owUm accord,  to  direct  a. local  investigation,  and  the- 
Jadge  on  appeal  shoiild  have  orderod  such  an  in voa ligation.  For  the 
respondent  it  was  contended  that,  this  was  a.  matter  within  the  discre- 
tion of  the  Court. 

The  following  judgments  were  delivered  by  the  Division  Bench  : 

Stesr,  J.  (after  stating  the  facts)— I  hold  that,  where>  as  in' this  cas?» 
a  plaintiff  gives  some  documentary  evidence  to  prove  the  enhanced  rent 
he  is  eotiiled  to,  and  that  evidence  does  not  satisfy  the  Court  that  he  is 
entitled  to  the  extent  claimed,  it  is  essentially  a  case  in  which  justice  caui 

not  be  done  without  a  local  investigation,  and  the  Judge  is  quite  in  crrof 
in  supposing  ihat  a  local  enquiry  cannot  bo  resorted  to  without  a  direct . 
application  made  to  the   Court  for   that  purpose     The  former  decision 
wa&condltiBive  that  the  plaintiff* was  en titii^d  to  some  enhancement;    He 
gave  evidenoo    such    as    it    wa",    as    to  the  rate  he  considered  himself 
entitled  to ;  and    if  this   evidence  did  not   satisfy    the   Court,    it  might, . 
and  it  ought,  in  the.  ends  of  justice^  to  have  ord^ed^k  local  in  vest' ga- 
tioo,  and  thus  obtained  frona  an  independent  source  reliable  evidence  to 
clear  up  all  doubt  upon  the  point* as  to  what  the  rates-  shonld  bo,     I  hoJf'^. 
therbfore,  that  the  investigation  in  f'is  case  has  been    defective,  and 
that  that  is  a  proper  ground  for.  a  remand.    I  would  remand    the  snifi 
accordingly. 

Jackson,  J.  (after  slating  the  facts).— I  think  the-Depnty  Collector 
was  not  at  all  bound  to  direct  a  local  investigntion.  He  was  right  to  c  11 
upon  the  plaintiff  to  prove  that  the  rates  he  demanded  were  fair  and 
equitable.  He  appears  to  have  kept  the  case  pen'ding  for  some  time  to 
enable  the  phiintiff  to  give  his  evidence  on  this  issue,  and  to  have  onlj: 
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1866        diemissed  it  when  the  plaintiff  declined  to  give  any  farther  evidence  than 
the  judgment  in  the  former  case,  which  was  in  fact  no  evidence  at  all 


tf«DoiiiLD  rj^^^  plaintiff  might,  as  the  Judge  on  appeal  tays,  have  asked  for  a  local 
lleKAHRoT  jnTeatigation,  but  he  did  no^  He  rested  his  case  on  the  judgmenti  and 
accordingly  lost  it.  Before  the  Jadge  the  plaintifi  again  rested  his  case 
on  the  j  adgm  nt ;  bat  the  Judge  very  properly  oonfirmed  the  decision 
of  the  Depnty  Colleotor.  It  is  too  h^te  now  for  the  appellant  to  ask 
for  a  local  investigationi  and  I  cannot  see  that  there  has  been  any 
error  in  law  in  the  procedure  in  the  Ceurts  uot  ordering  a  Tocal 
iurestigation  of  their  own  accord.  A  plaintiff,  when  he  brings  his 
^ase,  parii'ularly  one  of  enhancement,  is  bound  to  be  ready  to  fur. 
nish  his  eridence,  and  if  he  fails  to  produce  it  when  called  upon 
his  suit  must  be  dismissed.  It  is  very  hard  upon  ryots  that  they 
should  not  know  what  rent  they  are  to  pay  for  tho  past  two  years, 
and  that  suits  for  enhancement  should  retrain  pending  over  them, 
because  the  piaintiff  is  not  ready  to  prove  what  rents  they  ought  to  pay. 

I  would  dismiss  this  appeal  with  costs. 

Mr.  Allan  and  Baboo  KUhe»  Sueea  Mooherjee  for  the  appellant. 

Baboo  Dehmdro  Ifarain  Boh  for  the  respondents* 

Tho  opinion  of  the  full  Bench  was  deliTered  by 

Pjsacock,  0.  J.*— We  agree  with  E.  Jackson,  J.,  in  this  case.  We 
thiak  that  there  was  no  error  in  law,  and  that  the  Judge  was  not 
bound  to  grant  a  local  investigation.  The  decree  of  the  lower  Court  is 
accordingly  affirmed  with  costs* 


S^fon  Sir  Bamei  T^omA.  Ki.^  Chief  JiuHce,  Mr.  Ju^itee  Trevor,  Mr. 
J%U%ee  Lack,  Mr.  JuUiee  Homuukt  aud  Mr.  Jtuitice  PnndiU 

23^  RAJKBISTO  BOY  «•  DINOBUNDO  SUBIIA.* 

^^•^^  Limitaiion^Ad  XIV  cf  I850-.StttkJay,  EoUday,  ifws  non. 

Under  Aot  XTY  of  1869  a  fuii  not  brought  within  the  period  allowed  for  that 
purpose,  will  be  banred  although  suoh  poiod  may  espuw  on  a  Sunday,  Holld^ 
or  die9  noti  (1). 

This  case,  which  came  open  a  reference  by  the  Judge  of  the  Small 
Cause  Court  of  Hooghly,  was  as  follows : 

*  Beforenoe  from  the  Judge  of  the  Small  Cause  Court  of  HoogMy,  dated  2l8t 
February  18€5. 

(1)  See  Aot  IX  of  1871,  s.  6a  ;  also  Jtfufuhi  Ahdul  AH  v.  Tarachmnd  Ohot$,  6 
B.  L.  R.  2H  and  Tarachand  Qfmi  v.  Mumhi  AbM  AU,  8.  B.  L.  B*,  25, 
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The  plainiiS  sued  on  a  bond  for  B«.  33  doted  the  7th  Ghyte  1267 
(19th  March  1861)  parporting  to  be  payable  in   the  mooth  of    Assin, 

1268  (September  1861).  The  snit  w&s  instltated  en  the  16th  Ifovem- 
ber  1867  or  one  month  and  one  day  after  the  expiration  of  the  period 
of  limitation,  the  Court  having  been  doeed  from  the  3rd   of  October  to 

the  15thof  ISPovember  loclasive.  The  defendant  did  not  appear.  The 
Jndge  referred  the  following  qnestions :— * 

First  Can  the  plea  of  limitation  be  rained  by  the  Court*  in  an 
undefended  oasc  when  the  defendant  neither  takes  nor  waives  that  plea  F 

^ndhj.  Whether  a  plaintiff,  sain^  after  the  expiration  of  the  period 
of  limitation,  the  last  day  of  which  f  ills  on  an  anthoriaed  vacation,  is 
in  time  if  bo  comes  to  Court  on  the  first  day  bho  Court  re-opens. 

As  to  the  first  of  these  questions  he  was  of  opinion  that  as  the 
defendant  did  not  appear  and  by  his  defence  waive  the  plea  of  limi- 
tation, it  wft5  competent  to  the  Court  to  raise  that  plea  of  its  own  accord. 

With  respect  to  the  second  question,  he  thonghtr  that  the  plaintiff  was 
barred  by  the  law  of  limitation. 

The  case  came  on  before  Bayley  and  Phear,  JJ.,  who  referred  it  to  a 
Full  Bench  with  the  following;  remarks :  ^We  concur  in  the  opinion 
expressel  by  the  Judge  of  the  Small  Cause  Conrt,  and  we  think  that 
under  Act  XIY  of  1859,  limitation  would  bar  a  suit  where  the  time 
within  which  the  act  is  to  be  done  expires  on  a  Sandayt  Holiday,  or  diss 
non.  But,  as  the  third  Bench  by  the  decision  of  April  24th  (t)»  has  held 
another  opinion,  we  refer  the  matter  for  the  dettttkmof  a  Fall  Bencfti. 

The  opinion  of  the  Full  Bench  wus  delivered  bjr 

Peacock,  C. J.— We  think  that  the  Jndge  ot  the  Small  Oattse  Court 
was  right  In  this  ease;  and  we  agree  in  opinion  with  tha  learned 
Judges  who  referred  the   quest  ion  to  a  Full  Bench.     The  case  (1) 

(1)  Before  Mr.  Jiutice  Loch  and  Mr^        The  time  (90  days)  for  prefterii^ihis 
Jnttice  Qetcn^Karr,  special  appeel  ezpited  yesterday  (Sun- 

dey),  imd  the  ap|xllant  has  appeared  to* 
The  a4tb  April,  1865.  day  in  person  ta  present  k» 


1866 


Bajvristo 
RoYj 

V. 
DtNMVMVO 

SCSMA. 


QOBINB  CHUNDBB  BHUTTA- 
CHABJBB  (Dktbndamt;  v.  SaBE 
ITATH  MOOEERBB    (FLiiNTirt).* 

This  case  was  sent  np  by  the  Bepaty 
Begistrar  with  a  note  to  the  following 
eflfect  :— 


The  law,  BegalatSon  VII  of  1832,  see* 
tfon  d,  olaifse  4,  whieh  preseribes  that 
"  wh^  the  periods  for  pref  erringappeals 
"  expire  during  the  adjonminent  of  the 
**  Oottrt  en  aeeonnt  of  any  iM^iday  or  Ta* 
*'  cation,  no  default  shall  attach  to  the 
'^*  appellaiit,  provided  the  appeal  be  pre- 


•  Petition  of  Special  Appeal,  from  a  decree  of  the  2nd  Principal  Sadder  Asaeen 
of  24^PergannaB,  dated  the  1 4th  January  1885,  affif  ming  a  decree  of  the  Moonsiff 
ol  that  distfriot,  dated  the  14th  September  1864. 
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1866         which  thoy  cite  and  aasume  to  be  opposed  to  their  view,  relates  to  the 
■"I        ;  time  for  preferring  an  appeal  a.nd  does  not  ooaflict  with  this  decision .    By 

KoT         B.  333  of  Act  VIII  of  1859,  appeals  are  to    be   p-^csented  within  the 
DiN'OBUNDo    P®^^^  prescribed,  unless  the  appellant  shall    show,  to  the   satisfaction 
SuBMA.       of  the  Api  ellate  Court,  sufficient  caose  for  not  having  presented  it  with- 
in the  limited  period.     But  the  Limitation  Act    contains  no  words    to  a 

alike  effect.    The  period  is  fixed  bj  the  Act,  and  no  discretion  is  given 
to  the  Courts  to  oitend  the  time. 

The  case  will  be  sent  back  ta  the-  LivisioDal  Court  with  an  depres- 
sion of  our  opinion. 


T^^^^  g-     Before  Sir  Bamea^  I^acock,  K/.,  Chief  Justice,  Mr,  Jusiiet  BaiJl<?y\Mr,  JttsUee 
jgny.  25  Novman^  Mr  ^Justice  Pundit,  aiid  Mr.  Justice  Campbell 

BHARAT  CBANDTIAMAZUMDAR  (Defendant)  v.R^MGUNGASEIT 

(Flaintipf)  and  another  f  Dkpbndant) .♦ 

Beview- Appeal— Aci  VIII  of  1859,  w.  373  ^  376w 

A  Judge  is  bound  to  proceed  with  an  application  for  a  royiow  o(  bis  jiK^gmont  oven 
though  apctilion  ofappealhas  boon  filed  sabseqaontly  to  iho  application  for  rcviow. 

This   wa«   a   sjp^ciikl  appeal    against    a   decision     parsed    by     the 
lower  Apf  ellate  Court  on  review   reversing  its    former    decision.     The 

''sented  itnniediatelyon  the  re-opening  nf  '*  the  Dasserah  Tacation,    is  no  fs^round 

"  the  Court,"  has  been  repealed  by  Act  '*  for   ftdmittin$f  the    sait   on  the  first 

X  of  1861,  and  by  conMquenoe  also,  the  "  Court-day  after  the  vacation"  is  against 

rule  laid  down  on  the  appeal  of  Koon  the  practice. 

Koon  Sing  (a)  to  the  effect  that  the  last  May  I  beg,  therefore^  the  orders  ef  the 

day  allowed  for  the  appeal  falling  on  a  Court  on  the  point,  whether,  under  the 

Sunday,  the  appeal  is  admissible  on  the  circumstances,  appeals  can  any  longer  be 

following  day ,  has  been  rendered  noil.  entertained,  when  the  time  for  preferring 

There  is,  "therefore,  now,  no  law  or  them  has  fallen  on  a  day  on  wlii^h  the 

rale  coantenancing  the  practice  of  ad-  Court  may  have  adjourned  on  acconnt  of 

mitting  an  appeal,  whea  the  time  for  pie-  a  heliday  or  yacation,  on  the  first  Conrt 

f  erring  it  has  expired  on   a  holiday,  on*  day. 

the  day  following ;  while  the  principle  '  The  order  thereupon  was  as  follows :  — 

laid  down  at  page  168  of  Macpherson  on  We  think  the  petiMoner  is  entitled  te* 

Mortgage  (pages  182  of  the  2nd  edition),  have  an  extra  day,  when  the  last  day  on 

fonnded   on  a  decision  of  the    North-  which  he  can  file  an  appeal:  falls  on  a 

Western  Court,  t-ir.,  "  the  fact  of  the  Snnday  or  other  close  holiday.    Adimt 

"  twelve  years  kaving   expired  during  the-ap^aL 

(a)  Summary  Reports,  Ed.  of  1853,  page  73. 

•  Special  Appeal,  No.  1317  of  1865,  from  a  decision  of  the  Frincipai  Sudder 
Ameen  of  Mymensfngh,  dated  the  '3rd  March  1865,  affirming  a  decree  of  the 
Moonsiff  of  Nilkee,  dated  the  28th  July  1864. 
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appellant  argaad  tVat  the  lower  AppeVate  Coni*t  had  no  authority 
to  cnteitain  and  admit  tl» e  review,  becausa  a  petition  of  ppecial  appeal 
had  been  already  preferred  against  its  first  -decision.  This  special 
appeal,     it   was  stated,     had    been   afterwards    withdrawn    before   the 

admission  of  the  revi<ew  and  before  any  notice  itad  been  served  upon 
the  opposite  party.  The  appellant  relied  en  a  decisitn  of  a  Divisional 
Bench  of  the  Hiiih  Court,  dated  9th  May  ISQbSurhoo  Dahey, 
petitioner,  and  a  previous  ruling  of  the  £}ngliah  Pepartnxent  oa  a 
reference  from  the  Piitna  Court  (1). 

The  case  came  before  Pundit  and  Campbell^  JJ .,  by  whom  it  was 
referred  to  -a  Full  Bench  ^  that  it  might,  with  reference  to  ss.  375  (2) 
and  876  of  Act  YJII  of  1859,  and  the  decis'K^ns  quoted  by  the 
-special  appellant,    decide  -authoritatively   the  validity   or  otherwise  of 

the  plea  taken  by  him,  and  to  lay  down  the  construction  of  the  law 
upon  this  right  of  filing  a  review,  after  the  r^istration  «f  a  special 
appeal  application." 

BabooB    Mahini   MoJian  Roy  and  KaUhrithna    Sen   for  the  appellant 
Baboos  Srinath  Das  aud  NUmadhcCb  Sen  for  the  i^eepondent. 
The  judgment  of  tbe  Full  Bench  was  delivered  by 

Peacock,  C.  J. —It  is  admitted  that  the  review  pli  was  aped  for 
on  the  6th  February  1865,  and  that  tha  appeal  vfrim  not  filed  until  the 
18th  February  1865.  The  question  therefore  veferred  to  the  Full 
Bench,  tnz^  whether  a  review  can  be  admitted  by  a  lower  Court  after 
an  appeal  has  bee  n  preferred  to  this  Court,  does  not  arise.  It  is  clear 
that  if  a  review  be  applied  for  in  pi-oper  time  and  before  au  appeal  has 
been  preferred,  the  Judge  is  not  prevented  from  proceeding  upon  their 
application  for  review  by  the  subsoqueot  presentation  of  appeal 
and  ho  has  full  power  vud  is  bound  to  proceed  under  the  application 
lor  review. 

This  is  a  special  appeal  fcoro  the  judgmentevie  in  rw.  The  first 
and  seoood  grounds  are  that  the  Judge  had  no  jurisdiction  to  try  the 
review  as  the  application  was  made  after  the  presentation  of  appeal 
to  this*  Court.  These  two  grounds  are  not  supported  by  the  facts,  and 
the  objections  fall  to  the  ground.  It  is  admitted  by  the  pleader  for 
the  special  appcilaut  that  there  is  nothing  in  tbe  third  and  fourth 
grounds  of  appeal.  Thedeoisioaof  the  lower  Apupllate  Coret  in  review 
in  therefore  afiirmed  wiih  costs. 


1866 

BuaBat 

Chandua 

Mazuuda& 

v, 
Kamgunoa 
San. 


(1)  Both  unreported, 

(2)  Repealed  by  Act  XXIII  o«  1861,  a.  1.  [Soe  s.  25  of  that  Act. 
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Befor$  SW  Barnes  Peacock,  Kt,  Chief  Judice,  Mr.  Jwtiee  Bayley,  Mr.  Jutiice 
8eton-Karr,  Mr,  Juetice  lundit,  and  Mr.  Justice  Macpherson. 

}J^\         DINANATH  BOSK  (Plaintw)  t?.  KALI  KUM AE  ROY  (DiFiHDAiiT) .• 


Feby.  1. 


Act  X  of  186d,  $s.  77  (I)— 160-169— "  Dedsion  of  OoWecfer"— Stui  in  OivU 

Court  far  UigJU  to  Beni—'Limiiaiion. 

The  year  within  whicb,  ondar,  8.  77  of  Act  X  of  1859,  a  party  may  sue  in  tho 
OiYil  Court  to  eatabligh  his  title  to  the  rent  of  the  land  or  tenure  is  ono  year 
fh>ia  the  date  of  the  final  deciaion  againat  bim  (1). 

Tho  question  in  this  case  was  from  what  date  the  period  of  one 
year  provided  for  the  limitation  of  suits  to  be  brought  in  the  Civil 
Court,  to  contest  the  legal  title  to  the  rent  of  land  under  e.  77  of  Act 
Xof  1859  was  to  be  reckoned.  The  Divisional  Bench  (Lbtinox  and 
PuKDiT,  J  J.)  donbting  the  correctness  of  the  decisions  in  Neenaijfe 
Joogy  T.  Jfswrooddeen  Mahomed  Chowdhry  (8)  dated  Sth  Angnsti 
1865,  and  Sre6aiM%  Jonolue  r'  Tukhun  Singh  (3)  dated  ISth  Septem- 
ber 1865,  acording  to  which  the  lower  Court  had  decided  this  case, 
iieferred  the  case  to  the  Full  Bench. 

The  following  judgments  were  delivered  : 

PxAcocK,  C.  J.  (BiTLST,  PvNDiT,  and  Macphbbson,  JJ.«  conour- 
iring).-— The  question  in  this  case  depends  upon  the  proper  construction 
of  the  proviso  to  s.  77  Ac(t  X  of  1859.  The  words  are:—-**  Provided 
always  that  the  decision  of  the  Collector  shall  not  affect  the  right 
of  either  party,  who  may  have  a  legal  title  to  the  rent  of  soch 
land  or  tenure,  to  establish  his  title  by  suit  in  the  Civil  Court  if 
instituted  within  one  year  from  the  date  of  his  decision."  The  ques- 
tion is  whether  the  word  decision  means  the  decision  of  the  Collector 
or  the  final  decision  in  tho  suit,  if  an  appeal  is  preferred.  It  appears 
to  us  that  it  means  the  final  decision  in  the  suit  By  s.  23  it  was 
enacted  that  snits  for  arrc^.ra  of  rent  should  bo  triod  by  iho  '  'oUeciori 
of  land  and  except  by  way  of  appeal  should  not  be  c^i^nizable  in  any 
other  Court.  The  proviso  in  s.  77  was  to  prevent  decisions  in 
trials  under  the  Act  from  being  final,  or  barring  a  suit  to  the  right  to 
the  rent  between  the  plaintiff  and  the  intcrvenor.    When  the  Legisla- 

*  Special  Appeal,  No.  2293  of  1865,  from  adecree  of  the  Principal  Sadder  Ameen, 
with  powers  of  Judge  of  Small  Cause  Coart  of  Bockergnnge,  dated  22nd  May  1**65, 
affirming  a  decree  of  the  Mooosifif  of  that  district,  dated  the  27th  September  1664- 

(1)  As  to  the  repeal  Act  X  of  1859  and  Act  Yl  of  1862  (B.  C),  see  Act 
YIll  of  1869  (B.  C.).  a.  107.  ^         ' 

(2)  3  W.  R.,  Act  X  Bol ,  155. 

(3)  4  W.  B.,  Act  X  Bui.,  21. 
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tore  spoke  of  the  decisions  of  the  Collector,  doubtless  they  intended  to         ^^^6 

include  deciBions  in  appeal  from  those  decisions.  Dinanath 

-      Bosa 

By   s.   150  it  was  enacted   that: -"AH  the    powers  vested  in   ^-^^  ^^u  kumae 
Collector  by.  the  preceding  sections  of  this   Act    may    bo   exercised  by         Rot. 
any  Deputy  Collector  in  cases  referred  to  him  by  a  Collector,  and  in 
all  ca^es  vithoit  such  reference,    by  any    Deputy  Collector  placed  in 
charge  of-  any  sub-di vision  of  a  district ;  and  all  applications  and  reports 
allowed   or  roquirod  by    this    Act    to   be    made    to  the  Collector  may 
be    made   to   any    Deputy  •  Collector    having    such   local  jurisdiction." 
S.  160  was  repealed  by  Bengal  Act  VI    of  1862  and  was  ro-enacted  with 
slight   altertions  by   s.  19.    But    this   does     not    make   any  difference 
with  reference  to  the  point  now  under  consideration-    S.  155  of  Act  X 
of   1859  says :— "  When  any  such  suit  as  aforesaid,  in  which,  if   tried 
and  decided  by  a   Collector,  the  iudgment  of  the  Collector  would    be 
final,  is  tried    and  decided  by  a  Deputy  Collector,    an    appeal    from 
the  judgment  of  the  Deputy  lie  to  the  Collector." 

Now   if  a  person  were  to  sne  for  arrears  of  rent  under  Bs.  100,  the 

decision  of  the    Collector  would  be   final ;  but   if  tried  by    a  Deputy 

Collector,    there  would  be   on  appeal  to    the  Collector.    Suppose   the 

question  bad  arisen  in  a  suit  under  Bp.  100  tried  by  a  Deputy  Collec- 
tor, would  the    year  be  reckoned  from  the  cla*e  of  the  decision  of  the 

Deputy  Cnlleotor  or  from  the  date  of  the  decision  of  the  Collector  P 
If  it  U  from  the  decision  of  the  Collector,  it  dates  from  the  decision 
in  appeal  ;  but  if  from  the  decision  of  the  Deputy  Collector,  it 
would  date  from  the  decision  of  the  original  Court.  It  apperrs 
to  us  that,  in  such  a  case  as  that  it  would  come  strictly  within 
the  words  "  the  decision  of  the  Collector."  Then  it  would  be  from 
the  decision  of  the  Appellate  Court  ;  end  if  from  the  decision  of 
the  Appellate  Court,  does  not  that  show,  that  in  the  ca^c  of  an 
appeal  from  the  decision  by  a  Collector  in  the  first  instance  to  a  Judge, 
the  Act  meant  that  the  period  should  date  from  the  decision  of  the 
Appellate  Court.  It  appears  to  us  that  the  decision  meant  was  the 
final  decision  in  the  case.  The  party  in  whose  fovor  the  decision  of 
the  Court  of  first  instance  is  given  would  have  no  ground  to  appeal 
against  it,  but  if  the  period  of  one  year  is  to  be  reckoned  from  the  date 
of  the  decision  of  the  Collector,  as  in  cases  appealable  to  the  Judges, 
the  party  in  whose  favor  the  decision  of  the  first  Court  was  given 
would  be  too  late  to  establish  his  right  to  such  in  the  Civil  Court,  if, 
on  appeal  by  bis  oppooent,  the  case  should  be  determined  against  bim 
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J866        %y  %he  Jadge  after  the  ezpiratioa  61  a  year  from  the  date  o!  the  doei- 

DiMAiTAra    ^^^  ^^  ^^®  Court  of  first  iostance. 

BoBV  We  think  that  the   words  of  the  Legislature  must  receire  a  reason- 

Kali  Euuia  ^^^  eonstrnction,  and  that  the  right  of  either  party  who  may  hare  a 

Ko7.        legal  title  to  the  rent  to  establish  his  title  by  a  sttit  in  the  Ciril  Conrt 

is  not  haired  or  affected  by  the  deoision  of  the  Court  of  first  instance 

•or  of  the  Coarb  of  appeal,  if   the  trait  is  in  the  Civil  Cottrt  insbitat  d 

ivrithin  one  year  of  the  decihion  agunst  him, 

Sstok-Kabb,  J.^I  only  wish  in  addition  to  what  the  leamel  Chief 
Jastioe  has  said,  te  state  that  this  point  does  not  come  before  me  now 
lor  the  first  time.  In  one  of  the  decisions  cited  by  the  Jadg^s  who  have 
referred  the  case,  I  decided  on  the  pnrely  technical  and  ganihmatical 
construction  of  s.  77,  that  the  limitation  most  be  reckoned  from  the 
deoidion  of  the  Collector,  Neenaye  Joogy  7.  Aeaurooddeen  Mahomed  (I). 
But  subsequently,  in  another  oase^  sitting  with  Sfacpherson,  X, 
I  reconsidered  that  opinion,  and  thought,  in  accordanoe  with  the  ruling 
x>t  Pundit  and  Fhear,  JJ.,  that  the  limit  ought  to  run  from  the  date  of 
the  decision  of  the  se<>ond,  Court,  and  I  hold  that  opinion  on  full 
«<»sideration  of  the  snbjeot,  whether  the  decis'on  of  the  first  Revenue 
Court  be  favorable  or  adverse  to  the  plaintifE  who  has  to  seek  his 
remedy  afterwards  i^  the  Civil  Court.  This  seems  to  me  the  only  way 
of  avoiding  certain  inconsistencies  and  of  removing  the  diAoulties  which 
ihe  lower  Court  would  ,feel  iu  applying  the  law  of  limitation  under 
this  section  if  ihe  literal  text  of  this  section  were  insisted  on* 
-Sometimes  the  appeid  in  Act  X  lies  to  the  Collector  from  the 
Deputy  Collector,  some  time  from  the  Collector  to  the  Judge,  and 
4BometimeB  from  the  Collector  to  the  High  Court.  If  we  insist  on  tho 
grammatical  and  literal  interpret^iou  of  s.  77,  discrepancies  and 
difficulties  'must  arise ;  the  fair  way  of  meeting  them  and  t>f  iiiter< 
pretiag  the  section  is  to  rule,  that  in  all  casea  the  limitation  should  run 
.  from  the  date  of  the  dedsion  of  the  second,  or  the  i4>pellate  Conrt. 

<1)  4  W,  B^  Act  X  Bulc,  2h 
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Before  Sir  Barnes  PecbtochyKt,  GhUf  Justice,  Mi\  Justice  Bayley,  Mr,  Justice 
Seton-Karr,  Mr.  Jtifstice  Pundit,  and  Mr.  JusHcs  Macpherson, 

NASIRUDDIN  KHANCPlaintipf)  ».  INDRONABAYAN  OHOWDHRY 

(D'£FENDA.KT)  *  (1) 

Semew-Jct  VIII  of  185&^m.  376,  377,  378  #- 380— P£naZOr<fet?— 

C<Mstruing  Afft^ 

An  order  rexeoting  a  review  is  not  ooncKHnVei^and  the  Court  may,  in  the  exerc  fee       j}^^ 
of  its  disoretiuti,  admift  a  review  even  after  a  prior  order  rejeotiog  it.  Feby,  1. 

Setom-Karb^  J.,  different..  — ■    ■    ■     — 


In  these  casee^  tli^^  were  appjtotttions  to  Bajle^  and  Macp1i«Tson«  JJ.» 
for  a  review  of  an  ordor  rejectiofi^  aa  applicajion  for  nviaw  ofi 
iadgment. 

Mr.  Linghanht  for  the  respondent,  took  the  preliminarjr  objection,, 
that  a  review  of  an  order  passed  on  an  application  for  a  review,,  or  oik 
an  adnutted  review^  cannot  lie,,  nnder  the  temna,  of  ss,  37j6  and  378  of 
Act  TII[  of  IBdd.  He  coatended  thai,  there  waa  a  conflict  between 
two  deoisiona  of  Divisional  Benches  <xl  the  point »,  in.  FukBerooddeenh^ 
T.  Kc^UkchtmA  Birear  (^  Steev  and  £.  Jaeksosv  J*^i  held,,  that  a  second 
application  for  a  review  of  judgment  can.  be  admitted,  although  the- 
first  application  hafl  been  rejected  as  founded  on^  insnffiibient  grounds ;. 
while  Loch  and  Seton-Karr,  JJl,.  held  in  the  case  of  Bdxmkax^  LoR 
Sing  petitioner  (3),  that  no  petition  for  a  review  of  a  review  Bhould 
'be  reoeived  in  the  offiise,.  bat  thaii  a  motion. ma^  be  made  to  tbeCourti 
to  admit  t^  review. 

It  appeared  thet  tk  motioi^  f6r-  the  admission-  of'  a  review  had  been: 
made,  aad  the  case  had  boen>  admitted  on  the  review  file-  of  Bayley,  J.» 
but  judgm/entbad  not  been  gi^eo,.  owning  ta  some  documents  not  having- 

reached  the  Court  ^ 

In  conueqaenoe  of  these  decisions  and'of  adouH  entertained  by- the* 
Court    wbetheri  xmder    the  terms  of  s.  378  of  Act  VIII  of  185^,  the 

decision   of  Steer  and    £i  Jackson  JJ,^  was^  correot;.  the  point  wa» 
referred  to  a  Full  Bencb^ 

Mr.  i^t  JET.    Twid'ale  for- the  petitioner. 

Baboo  Chantt*^  Madkah'  Qhoee  for  the  respondent. 

•  Application  for  Reviews,  Nos.  24  and  23  of  1865.  of  the  jadgmeat  of  Bayloy 
aad  Mnopherson,  JJ.,  dated  the  dOfch  November  1864,  in  Special  Appeal  No.j924Q» 
of  1864  and  la  Begalar  Appeal  No.  162  of  1864. 

CD  Sue  Bani  Uadhob  Ghosev^Qanga       (2>  1  W.  Bn.2S7^ 

Oa^ffutUendal,  5.  B.  L.  B.«  316.  (3;.8.Sev.e8tre's.  Bepoiti^  101. 


368  rULL  BENCH  RULINGS. 

1866  The  opiiiions  of  tho  Full  Bench  were  delivered  a^  follows  :  — 

NA8I1UDDIN       Pea-cock,  C.    J. — The    question    which  La8    been    submitted    ftr   the 

Kuan       opinion  of  a  Full  Bench  is  wliethcr  an  application   for  tho  review  of  an 

Indro-      order  rajecting  a  previous  application  for  review  can  be  entertained  by 

KAH-ofAN    the  Court,  or  whether  tho  order   ma^le  upon  the    fir^t   application    for 

rejecting  the    review  is  final  and  binding    upon    the  Court  which  for- 
merly rejected  it    The  answer  depends    upon    the  proper   construction 

to  be  put  on    Act   YIII  of  X8o9,    a.   376,    and    tho   other    sections   of 
Chapter  Xf. 

The  qaestion,  althongb  it  arisei  upon  an  order  for  rejecting  a  review, 
muBt  also  be  considered  in  other  points  of  view,  because,  whatever  is 
the  proper  construction  of  s.  S78  with  reference  to  an  ordor  for 
rejection,  appears  also  to  bo  the  proper  const  motion  with  reference  to 
an  order  for  admitting  a  review,  and  lo  a  judgment  given  after  such 
admission.  The  words  are^'*  and  its  order  in  either  cmp,  whether 
for  rejecting  the  application  <  r  granting  t^e  review,  shall  be  final." 
The  words  "  shall  be  final*'  ap)dy  not  only  to  an  ordor  for  rejection, 
but  also  to  an  order  for  granting  the  application.  1  will  therefore  con- 
sider the  caseinfonr  different  points  of  view.  "isi. — When  an  nppliea- 
tion  for  review  is  dismissed  upon  default  oi  the  applicant.  2n<2.— * 
When  the  application  for  rcriew  is  admiited,  and  the  judgment  is  altered 
on  rehearing.  3»'d. — When  the  application  is  admitted  and  the  jadg- 
ment  is  not  altered  on  rehearing.  4tk. — Who'i  there  is  an  order  for* 
rejecting  the  application. 

Although  the  qjiestion  now  bo'ore  us  has  reference  to  an  order  for 
rejection,  I  tbink  the  case  will  be  made  more  clear  if,  before  we   deal 
with  the  question  as  regards  an    order   for    rejection,  we  consider  tho 
case  in  the  other  points  of  view  which  I   lave  mentioned,    1«^.— I  shall 
consider  an  order  of  dismissal  on  tho  ground  of  default  of  the  applicant. 
S.  376,  Act  VIII    of  1859  (tho    first    section    of   Chapter   XI)    states 
when  an  application  for   review  may  *bo    made.    It*     enacts     that : — 
**  Any    person  consilering   himi^olf  aggrieved  by  a  decree  of    a  Court 
of  original  jurisdiction,  from  which  no  appeal  sh»ill  havo  been  preferred 
to  a  Superior  Coart,  or  by  a  decree  of  a  District  Court,  in  appeal,  from 
which  no  special  appeal  shall  have  been  admitted  by  the  Sadder  Court  , 
•    #    •    #    •  and  who,  from  the  discovery  of  new  mitter  or  evidence 
which  was  nob  within  his  knowledge,  or  could  not  be  adduced  by  him 
at  the  time  when  such  decree  was  passed,  or  from  any  other  good  and 

sufficient  reason,  may  be  desirous  of  obtaining  a  review  of  the  judgment 
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passed  against  him,  may  apply  for  a  review  of  jadgment  by  tho  Courfe         1866 

which    passed    the    decrpc."     S.   ::77   enacts  :— "  That    the    application    wj^gxmuDDXH 

shall   be  made  within  nioety  days  from   the  date  of  the  decree,  unless 

tho  party  preferring  tho  same  shall   be  able  to  show  just  and  reasonable 

cansei  to  the  satisfaction  of  tho  Goart,  for  not  haviog  preferred  suoh 

application  within   the  limited    period.    Then  comes  the  seotion   npon 

which     the  case    turns.     S.   378    says:— ''If    the    Court  shall    bo    of 

opinion  that  there  are  net  aiy   sufficient  grounds  for  a  review,  it  shall 

reject   the   application ;    but  if  it   shall  be  of  opinion  that  the  review 

desired  is  necessary  to  correct  an  evident'  error  or  omiB^ion,  or  is  other- 

wise  requisite  for  the  ends  of  justicOy  the  Court  shal  grant  the  review  ; 

and  its    order  in  either  ca«e,  whether   for   rejecting  the  application  or 

granting  the  review,  shall  be  final."    That   section  applies  only  to  two 

cases  :  Ist,  when  the  Court  is  of  opinion   that  there  are  not    sufficient 

grounds  for  granting  the  applioation  ;  and   2ndy   when    the  review  is 

granted.  No  express  provision  is  made  by  that  or  any  other  section 
for  the  case  of  the  dismissal  of  an  application,  for  default  of  an  applicant 
who  fails  to  appeir  on  the  day  appointei  for  hearing  the  application, 
and  who  afterwards  coraes  forward  and  satisfies  the  Court  that  there 
was  good  excuse  for  his  non-appearance.  As  the  p'^int  is  not  pro- 
vided for  by  the  Act,  there  is  nothing,  one  way  or  the  other,  to  show 
whether  the  order  of  dismissal  is  final  or  not.  It  appears  to  me  that 
the  Court  would,  ha^e  the  power  to  ro-admit  the  application  upon 
grounds  similar  to  those  laid  down  in  s.  8-&7,  for  the  re-admission 
of  an  appeal  dismissed  for  default.  That  section  says  :— '*  If  an  appeal 
be  dismissed  for  default  of  prosecution,  the  appellant  may,  within  thirty 
days  from  the  date  of  the  dismissal,  apply  to  the  Appellate  Court  for 
the  re-ad nnission  of  the  appeal ;  and  if  it  shall  be  proved,  to  the  satis- 
faction of  the  Court,  that  the  appellant  was  prevented  by  any  suffi- 
cient  causo  from  appearing  when  the  appeal  was  called  on  for  hearing, 
the  Court  may  re-adroit  the  appeal."  By  parity  of  reasoning,  I  think 
that  if  an  applioation  for  review  Is  dismissed  for  default,  and  the  party 
can  satisfy  the  Court  that  he  was  prevented  by  any  sufficient '  cluse 
from  appearing  on  the  d-«y  fixed  for  heariog  the  application,  the  Court 
may  re-admit  the  application.  I  would  not  say  that  the  application  for 
re-admission  should  be  made  within  thirty  days,  because  there  is  no  express 
enaotmeot  to  that  effect,  but  I  would  allow  it  to  be  re-ad  milted,  on  sufficient 
cause  shown,  within  such  time  as  the  Court  may  deem  roasonable, 

2ncUy, — I  oome  t3  the  case  when  the    application  for  review  is  ad- 
mitted and  the  judgment  is  altered  on  rehearing.    If  the  Court  admits 
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1866         the  reriew,  there  must  be  a  rehearing.    S.  380  enaots  that  ''  Whea  an 

"kabiruddiJT  &Pplic>'tioti  for  a  review  of  jadgment  is  gcanted,  a  Dote  iboreo^  shall 

Khan       be  made  in  the  regteter  of  suits   or  appeals  (as  the  case  may  be),  and 

IndVo-       *^®  Court  ahsll  give  such  order,    ia    regard  to  the    reb earing  d  the 

NAEAYAN      suit,  as  it  ma/  deem  proper  in   the  oircumstaneea  of  the   case.*^    Now^ 

upon  a  rehearing,  I  apprehend  there  must    bo  a  fresh  judgment,   and 

a  fresh  decree   aooording  to   the   new  judgment ;    and  it   appears  to 

me  only  reasonable,  just,  and  proper   that   when  a  new   judgment   ia 

given,  altering  the  former  judgmen*',  the  opposite   party  should  bavi^ 

an  opportunity  of  applying  for  a  review  of   that  judgment.    Suppose 

upon   a  rehearing  upon  a  review,  a  decree  for  the  plaintiff  ahonld   be 

aJtered,  and  a  decrre  given  lor  defendant,  the  p*aintifif  would  have 
a  right  to  appeal  against  the  new  deer  e,  and  tbe  time  for  appealing 
would  be  reckoned,  not  from  the  time  of  the  original  judgment,  but 
from  the  time  of  the  new  judgment.  If  an  appeal  would  lie  from  the 
new  judgment,  there  can  be  no  reason  why  an  application  for  review^ 
ing  it  should  not  be  allowed.  Suppose  a  judfitment  originally  given  in 
favor  of  the  plaintiff  should,  upon  review  and  the  admission  of  newly 
discovered  evidence,  be  given  for  the  defendant,  and  suppose  that  after 
the  judgment  in  review  tbe  plaintiff  should  discover  new  evidence,  there 
is  no  reason  why  he  should  not  obtain  a  review  of  the  pocond  judgment ; 

nor  18  there  anything  in  s.  876  to  show  that  it  ought  not  to  be 
granted. 

3n?7y.— When  the  review  is  admitted  and  the  judgment  is  not 
altered  on  rehearing.  Upon  this  point,  it  must  be  remaidced,  that,  after 
the  admission  of  review,  there  must  always  be  a  rehearing  and  a  new 

jndt^ment,  whetlier  the   judgment  be  ia  accordano^  with    or    different 

from  the  original  judgment.    If  it  is  a  new  judgment,  it  is  so  as  regards 

an  appeal  and  the  time  for  appealing,  and  also  as  regards  an  appKcation 
for  a  review. 

4<fc?y.— When  there  is  an  order  few  rejecting  the  application.  I 
think  that  an  order  for  rejection  is  not  absolutely  fiual,  and  that  it  jb 
in  the  judicial  disoretiea  cf  the  Court  to  say  that  notwithstaading  it 
has  rejected  the  application  on  one  groand,  it  is  not  precluded  from 
admitting  it  upon  another  ground.  It  may  happen  that,  after  a  review 
has  been  rejected  on  a  point  of  law,  new  evidence  may  be  discovered^ 
which  was  not  within  the  knowledge  of  the  applicant  at  the  original 
hearing,  or  at  the  time  of  the  rehearing  on  review  j  surely  there  is  no 
reason  for  refusing  to  admit  a  reriew  npon  the  ground  of  the  new  ^ti- 
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denoe,  simply  beoaasa    it  baa  been    rt-jeoted  qpon  a  point  otlaw,  if  tbe         |8$6 

Co'irt  tbiaks  tbab  a  review  is  n^cess  »r7  for  tbe  ends  of  jusbioe.  ~ *~* 

..,.,  ,,,,  Nasiruddin 

In  constraing  an  Act  it  is  always  rigbt  to  look  ut  the  coiiseqnences        Kham 

of    the    decision,  for  the  parpose  of  ascertaing    the  intention   of    the  i^* 

Legiala'ure.  jf  a  particular  construction  would  lead  to  incjnvenience,  naratan 
it  may  fairly  be  supposed  that  the  conslpuotion  is  not  in  accordance  with  Ohowdhrt. 
tho  intention  of  the  Legislature  in  cases  in  which  the  words  used  are 
susceptible  of  a  different  construction.  In  tho  present  case,  I  am  of 
opinion*  that  the  words  **  shall  be  final*'  in  s.  378  are  used  with 
reference  to  appeal ;  that  is  to  say,  tbat  no  appeal  shall  lie  froD\  au 
order  of  rejection,  upon  the  ground  that  a  review  oaght  to  have  been 
ibdmited  or  vice  versa.  1  do  not  think  that  any  inoonvenienco  will 
arise  from  this  construction,  ^if  application  for  review  be  confined  to 
their  legitimate  object ;  whereas  injustice  might  he  done  if  a  different 
construction  were  put  upon  the  words. 

On  several  occas'ons  application  for  review  have  been  made  before 
me  upon  grounds  which  showed  a  great  misapprehension  of  the  real 
object  of  a  review.  The  late  judder  'Court,  in  a  -decision  to  which 
my  attention  has  been  called  by  Baley  J.  (1),  rejected  an^'  appi  ication  for 
review,  upon  the  ground  that  the  suit,  which  altogether  depended  upon  a 
question  of  fact,  hsd  been  disposed  of  after  due  consideration  of  the  ev:- 
doDce  ;  an<i  tbat  the  objection  urged  in  the  petition  of  review  as  to  the 
weight  attached  by  tha  Court  to  that  evidence,  was  not  a  sufii<  ient  ground 
for  admitting  the  review."  •!  have  called  attention  to  this  case,  because  I 
have  on  more  than  one  occasion  observed  that  an  attempt  was  made  fo 
obtain  a  review  of  judgment,  upon  the  ground  that,  upon  the  first  hear- 
ing, the  Court  bad  determined  the  facts  contrary  to  the  weight  of  evi« 
dence.  This  is  a  matter  for  appeal,  net  lor  a  review.  But  the  attempt 
has  frequently  been  made  for  tbe  purpose  of  baring  the  case  re-argued  by 
fresh  Counsel,  when  parties  have  been  dissalisfied  with  the  first  decision. 

It  appears  to  me  that  the  question  which  has  been  propounded  to  us 

Ought  to  bo  answered  by  stating  that  an  order  rejecting  a  review  is  iiot 
cortilusive,  and  that  the  Court  may,  iu  the    exercise  of  its  discretion 

admit  a  review  even  after  a  prior  order  rejecting  it. 

The  caso    will  go   back  to  the  Divisional    Court  which  referred  the 
question,  in  order  that  it  may  be  determined  by  them. 

BaylbTi  J. — lam    of   tho    same    opinion,    and  think    that   there   is 
nothing  iu  tbo   law  which  prohibits  a  second  application  for  a  review  of 

{l)Ju^gudumb*  DthM  y.Muneerufh  Hooker jee,.  S.D.A.  Bep.,Sept.  25, 18^8,  p.  1539. 
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ibe  order  rejecting  fche  ffrst  one.  Iwould  ad(),  with  reference  to  the  Jadg- 
raent  in  Juggudumha  D^ea  y.  Muneeruth  Mooherjee  (1)  that  I  think, 
now,  as  I  did  then,  that  the  law  never  contemplated,  and  onr  practioe 
never  sanctioned,  those  a  plica'  ions  for  review  which  are  simply  and 
solely  to  serve  the  mere  pnrpose  of  a  re-argam^^nt  by  new  Goansel  ci  the 
former  case,  on  the  facts  and  points  of  law  be'ore  duly  considered  and 
adjudicated. 

Pundit,  J.— •!  agree  with  the  Ch>ef  Justice. 

Macphbbson,J.— I  concur  in  the  judgment  of  the  Chief  Justice 
I  shall  only  add  that,  as  a  general  role  no  second  or  other  subsequent 
application  for  review  should  be  granted,  except  under  special  circum- 
stances. Such  application  should  nob,  in  my  opinion  (says  in  yeiy 
exceptional  cases)  be  granted  on  the  ground  of  any^  question  of  fact  or 
of  law  whieh  has  been,  or  might  have  been,  brought  before  the  Court 
in  any  previous  application  for  review. 

Setor-Kakb,  J.^I  concur  with  the  lemed  Chief  Justice  in  think 
ing  that  we  should  look,  in  such  cases,  to  the  probable  or  possible,  oon. 
•eqnences  of  our  acts,  bat  I  also  thi.uk  that  we  are  bound  lo  look  to 
the  whole  spirit  of  our  Legislature,  to  the  temperament  of  the  people, 
and  to  the  character  and  complexion  of  the  cases  which  crowd  oar 
Courts.  This  is  especially  necessary  in  a  case  where  the  wording  of 
the  law  may  give  rise  to  different  interpretations.  We  may  then  fairly 
look  to  the  spirit  snd  intent  of  the  L^  gislathre.  Most  heartily,  too,  do 
I  agree  with  whst  has  fallen  from  the  Chief  Justice,  as  to  the  princi- 
ples on  which  reviews  should  be  entertained.  I  wholly  condemn  the 
pernicious  practice  which  is  constantly  attempted  to  be  introduced,  of 
endeavouring  to  get  a  case,  not  reviewed,  but  entirely  reheard  on  the 
same  grounds,  facts  and  evidence,  by  different  pleaders  from  those  who 
argued  the  case  at  the  orif^inal  appeal.  Such  could  never  have  beea 
the  object  of  the  Legislature  in  providing  for  reviews. 

The  Chief  Justice  has  delivered  his  judgment  with  reference  to 
four  points.  I  have  considered  the  subject  with  reference  to  the  three 
questions  which  were  argued  consecutively  by  Mr.  Twidale,  but  I 
believo  that  my  remarks  will  be  found  to  embrace  the  whole  subject 
which  has  been  raised  before  us. 

The  points,  which  have  been  argued  are,  then,  in  order  of  argu- 
ment, as  follows  : — 1  at. —Can  a  second  application  for  a  reyiew  of 
judgment   be  admitted    after    the    first   has    been  rejected   P    Snd.^ 


(I)  S.  D.  A.  Rop.,  for  1858,  p.  1539. 
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Cfta   aa    appjiej^tiw  for  reyiff^  of   Jn^flfBWBfit  b^  x^ftijlmjf^ed  /if^ear   i*      .  ^^ 

has  pacjB  l>eea  di8ml98ed    for  deCauli^    bj   the   fkbsQnc^   of   |il^  pl^^i^r '^sxiruDox^ 
or  the  appellaa^,  the  difiniased  npt  having  been  pp  the  merit?.?    3r/?.—        ^*^^^ 
Can    an   applioatioi^   fqr   review    Jie  ad«n^jbted  or   ,entqrtaipe^  j^f  .any      ipfDao- 
order    passed,    when    s^n  ^applic^^foi^   lor    reyjeyr    has   \^^T^  afstpjfkUy     nahayai^ 
gcantedy  whether  the  new  pr^er  jn  revfbe^  confirms^  jn^d^fiefi  9r  jrev,<^es   - 
the  original  jadgment  in  appeal  P 

As  regards  the  first  point,  I  hold    that  th^   or^.er  ^f  fk    CiTil   .OJonrt 

rejeqting  an  applioatioa  for  revieiw  ifl  finaJ,  in  the  sense  that  sucl^  order  is 

cpnolasive,  not  only  ,o^  th^  pariioular  poiut  then  raided,  put  ^bsolntely 

conclusive  agiainst  ^ny  farther  ,9Jbeps  }Q  tj^e    Oonrji  ^hich  Pia^se/s   fi^<i]} 

order.    The  words  of  the  law  seem  to  n|.e ^u^pien/il^ ^^ar  ^^  p/^Lv^ 

on  this  head*    Cases  Jtiaye  MideAd  heen  sl;kpwn  ^  u^  .to  prave  |that  ^^h 

voylew^  9I  reyie!iv;8p  fr  z^t>her   /atich  ^cpnd  appljca^o^  W^^  ^}fi  &'^ 

had  failed,  Iji^ d  jt),0e^..e^t(3rt^ul^  Jb^  ifh»  lajio  Ba^.d/^i*  jGc^ai^.^^^  W  one.o^  - 

two  occasions^  by    I^iv^io;nal    Be.]^ohes   of  pia^   Cp^rt.    ^ut  }si^   yffi 

have  to  look  to  is  n^t  pas^  piuotice  under  either  tfvd  old  or  the  presejp^ 

law,  bpt  the  legaUtj  of  spch  a  p^tice  un^er  t^e  P^P  whick  w^  jiro 

bonnd  to  interpret  an4  admii^er  ;  atid  f.  /^m  forced  t9  ,the  Qond^oi^ 

that   both    the    letter  and  the   apirit   pf  s.  378^    Ac*  Yfll  of  1B59, 

are   agiiinst   the   admission    of  .py    ^p^ch   ^^cqnfl   appljcf^ticv;!.     The 

letter  of    the   la^   cannot,  it  seems  to  ^e,  a^   Jt^f^   bej^n  x^^^.ed, 

apply  to  possible  appeals,   o^  to  the  m^re   firiflJity  ,^  fhe  order  itself, 

passed  on  some  particular  p9injt    preissed  501  .th^  Coivt  ,at  the  ^tinjuo.    W» 

are  scarcely  waiTanted  I  think  in  ^nji^erp^eting  t^e  la^  i^  mf^^  jbhat  an 

,order   is  final  in  one  particular  a^^SQ  a^d  UAt  fijuftl  ^1^  ^DQth^p.    JOxur 

Legislators  in  ffiS?  ns^langu^^ge  i|rit}i  ry^f ^rOAce  ^oito  fair  and  ordinary 
construptipn. 

Had  what  is  iC(»ite^4e#  for  bean  ^e  int^t  jof  the  ilaw,  it  would,  I 

tl^^b^  l^ye  di«KQrimJ»«M  and  ivould  ;haye  .said,  A'  £nal  and  not  sub^  to 

>^P^'"  ^^  ^pul4  ^ye  i^asdAddUionaa  wocda  to  illustrate  its  moaning. 

PAiJb  ^  fim'^Uty  i^tendeil  is,  .to  my  mind,  ayideotly  that  of  the  Oourt 

A^«^^  IWW^  tlvp  Q^fd^r^  rjejeolifi«.    A»  roganis  the  spirit  of  the  law  and 

.the  intent   of  the  r^fig^ture,  the  iconclasiao  af  ems  to  me  equally 

npa^ylodahl^.    OD<^|uJbqairt  a  second  applioa^Qn  alter  aiftest^ad  failed,  and 

pheiKO  19  no  ;w*aon  .why.ten;  twenty,  .ftr  fv^iOiadlfisa  app^tdons  ahould 

not  bo  made.o^  ^ey  poiu^  of  lf«r,  .or  ^  tj^  M^^  ^iscayery  of  nav. 

evidence.    The  Jile^%  .who  contieq^ed  rfor   ttiis   aeoond  application, 

.«^,^jt|^  that  this  ^s  the  (fair,  logic^^  ^d  ineyitahle  dedaotion  from  his 

9oaitention.    If  ,fre  rulp  that  theJBlrst  uejeotig^  ai^AfPt.ftnaland  oonclosive 
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1866        according    to    the  ovAvanty   iiaerprett.tioii   of    language,  there    may 
HAiiEUDD  IK  be  literally  no  conceivable   limit  to  fresh  applications  made  by  wealthy, 
^«^»        determined,  and  litigious  clients.    On  this  point  then,  I  hold  that  an 
Iiioiio-       order  of  a  Civil  Court  rejecting  an  application  for  ret  iew  puU  an  end 

NARATAN.    ^0  eTcry thing  as  far  as  that  Court  itself  is  oonceroed. 

Ohowdhby^     On  the  second  point,  I  am  glad  to   think  that  ihere  is  no  material 

division  of  opinion.  We  may  reasonably  and  lawfully  in  the  spirit  of 
the  Code,  and  without  violating  or  altering  its  letter,  apply  to  reviews 
the  provisions  of  ss.  24/d  and  347,  which  relate  to  appeals  dismissed 
for  default.  If  the  application  for  review  be  dismissed  for  default, 
because  the  appellant  does  not  appear  in  person  or  by  a  pleader,  he  may 
be  allowed  to  spply  within  thirty  days  for  the  readmission  of  the  review. 
The  application  has  pot  been  heard  on  the  merits,  and  s.  878  would 
not  apply  until  it  had  been  so  heard.  But  I  would  strictly  limit 
this  period  to  the  thirty  days  mentioned  in  the  above  sections.  It  is 
B.S  regards  the  third  point  that  I  feel  great  difficulty  and  doubt,  and 
that  I  think  it  necessary  to  explain  my  views  at  some  length. 

My  learned  t>olleagaes,  I  understand,  are  of  opinion  that  when  a 
review  .is  once  grantedi  and  not  rejected,  the  case  from  that  time 
assumes  a  different  phase,  and  that,  whether  the  original  order  of  the  Court 
be  affirmed,  t>r  be  modified  or  reversed*  the  order  passed  after  the 
review  is  granted  heoomes  a  new  order  or  judgment.  The  case,  it  is 
said,  is  not  merely  reviewed,  it  is  reheard  and  >  fresh  judgment 
follows,  to '  which  the  ordinary  rules  of  pleadings  apply.  A  review 
of  such  a  judgment  passed  on  the  discovery  of  the  new  matter  or 
evidence  not  within  the  knowledge  of  the  party,  or  on  other  good 
and  sufficient  oanse,  as  contemplated  in  «.  376,  would,  consequently 
be  an  entirely  distinct  and  separate  judgment  of  which  a  review 
m^t  be  granted  in  ordinary  course,  as  if  the  first  proceedings  had  been 
wholly  obliterated  and  nullified.  After  very  careful  consideration,  I  own 
that  I  am  unable  to  find  such  a  ooncl  naive  warrant  for  any  such  proceeding 
in  the  sections  ef  the  law  as  to  satisfy  me  that  this  can  be  the  correct 
judioial  practice  of  the  Court.  The  chapter  on  reviews  is  very  shorty  and 
consists  only  of  fi<ve  sections.  The  first  section— 376-««zplains  for  what 
*'  a  review  of  judgment  by  the  Court  wMoh  passed  the  decree''  may  be 
:granted,  being  new  matter  or  evidence  not  within  the  knowledge  of  the 
party,  or  "  any  good  and  safficient  reason."  The  next  section  relates  to 
the  time  prescribed  for  filing  such  applications  and  to  the  stamp  reqnired, 
and  does  not  bear  en  the  point  before  us.  The  third  section— >878— says 
that  [*  if  tho  Court  fihall  bo  of  opinion  that  tho  roTiew  .is  desired  to 
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ooneot  ftn  ovidenb  error  or  omif  aion* the  Oourt  shall  grant   the        ^^^ 

review  and  iU  order  in  either  case,  whether   for  rejecting  the  application  mguxiDoiii 
or  granting  the  review,  shall  be  final.*'    The  next  section— 379— merely       Kban 
prescribes  that  the^plioation  for  review  mast  be  made  to  the  Judge  or       Indio* 
Judges  who  passed  the  decree,  if  ho  or  they  are  nof'preoladed  by  absence    narayak 
or  other  cause  for  «  period  of  six  months  after  the  application  from  con-  ^^^^^^'^^ 

sidoring  the  Judgment  to  which  the  application  refers."  And  the  last 
section— 380— prescribes  that"  when  an  application  for  review  of  Judge- 
ment is  granted,  a  note  tberof  shall  be  made  in  the  register  of  suits 
or  appeals  (as  the  case  may  be),  and  the  Court  shall  give  such  order 
in  regard  to  the  rehearing  of  the   suit  as  it  may  deem  proper  in  the 

oiitmmstances  of  the  case." 

It  is,  I  understand,  on  the  words  of  ss^  378  and  380,  taken 
together,  that  the  argument  for  considering  an  order  passed  when 
an  application  for  review  has  been  granted  to  be  a  new  order  or  a  new 
judgment  mainly  depends.  It  was  argued  by  the  pleader  for  the 
respondent,  against  the'  view  taken  by  Mrjrwidale,.that  an  order  of  rejec- 
tion of  an  application  was  final,  while  an  order  granting  a  review  might 
be  open  to  further  consideration.  I  confess  that  I  do  not  see  any  way  at 
present  to  any  division  of  s.  378  into  two  distinct  clauses  or  pro* 
visions,  one  of  which  shall  prescribe  that  the  order  rejecting  the  review 
shall  be  final,  while  the  other^shall  mean  that  when  a  review  has  been 
granted  and  a  rehearing  takes  place,  as-  oontempleated  in  s.  ZQO$. 
the  order  shall  not  be  final,  bat  shaM  again  be  op^i  to  a  fresh  review. 
I  is  true .  that  the  difficulty  which  I  feel  is  attempted  to  be  met  by  an 
argument  that  "  granting  the  review"  and"  rehearing  the  suit,'*"  which 
are  the  words  used  in  ss.  378  i^nd  880,  i*espectively,  relate  not  fo 
one  operation,  but  to  two  distinct  operations.  But  I  cannot  think  that 
the  law  contemplated  any  such  distinction^  or  that  it  intended  that  the 
order,  when  once  admitted  to  review,  should  be  looked  on  as  a  new 
order,  whether  it  endorsed,,  or  whether  it  reversed, or  altered  the  old 
order.  S.  378  talks  of  the  '*  review,"  that  is  the-  rehearing  and 
reconsideration,  being  necessary  to*'  correct  an  evedent  error  or-  omiiBSion.'^ 
But  by  correction  of  an  error  or  omissron,  a  new  judgment,  such  asi 
my  ooUeague^  contemplated,  would  at  once  start  into  exlstence»  Andyet^^ 
ia  the  very  same  se.tion  we  are  told  that  this  veiy  order  for  "  granting 

the  review,"  and  consequently,  so- 1  argue,  for  correcting  the  ei^r  or 
admi&sioB,  is  final.  Again,  if  the  new  order  affirmed  the  old  order  or 
judgment,  then,  practically  and  to  all  effects,  there  would  be  no  new 
order  at  all.    The  case  would  be  the  same  case,  with  the  same  interestft 
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1866        fietwecii  £He  mie  pmidt,  iifad  with  i^reciiKflj^  tbe  ftimie  results.    Th6  tS&t 

"Sasiwuddin  ^"^^^^^  Portia  toot,  as  I  understand  it,  have  been  inped  out  but  would  hi 

Knis       iaer^lf  reaffirmed   ^ith  the  Additional  ^ei|tht  Arid  strength   which   tba 

jyli^f^      f^sh  ^^iniientft,  thci  n«#  vi«rk  of  Ih^  law,  br  ihiei  addittonal  6Videiic6 

vARATAzi     tent  tH  iUe  t^Iiiiiin^  ftide.    U  ihtf^y  ihsti^nbea  the  rohfirnmtion  of  thi»  ol^ 

Chowdhsi.    ^j^^j.  ^^^^  necesiirtnly  be  fene!  and  ter6^    It  #OTi!dbe  in  thi  old  ord^i' 

ihat  the  ihaih  expoBition  o!  ihe  je^^dai  for  the  dbnOmU^i  (^  the  Jndga 

would  bd  found.    Hdt^  (^ould  it  bto    tii^n  ittid  tfaftt  the  new  order  of  ten 

br  tw6nt^  lih^i^  dup^tceded  the  ekborate  i^revibaft  jtid^etit  of  sevet^ 

piiigek  t  tf,  on  the  6thet  h&nd,  th^  tfew  olrder  should  take    the  form  ol 

Either  retdrsing  of  modif^iJag  ihe  old   ord6^,   ititt  it  would,   in   my 

opinion,  amount  to  nothing  more  than  the  "  reriew   of  judgment"  ooft- 

templated    in  the  first    section  of  the    obapter^s.   376— which     would 

tiavebeeu  granted  on  the  discoVefy  of  new  mati^    tie  evidenoie,   or   for 

some  good  and   itifficieiit    reason.    Then,  ^gaih,    when  we    look  into 

8. 378,  1  find  my  self,  as  I  said,  unable  to  draw  the  distinction  between  thd 

'finality  intended  to  be  applied  to   rejectioiid  of  application,   and   the 

finality  of  orders  granting  the  review,  which  review,  had  become  necessary 

to  correct  an    evident  error  or  omiasion.    The  Legislature  contemplated 

both  oontingeno  es,  and  provided  for  them  both  by  making  the  orders 

fiual. 


We  seem  agreed  that  to  admit  fiesh  applications  after  the  first  had 
been  rejected  may  be  inconvenient  if  largely  resorted  to  and  not 
cheeked.  Beading  the  whole  chapter  together  and  considering  its  lan- 
guage and  object,  I  find .  mysilf  unable  to  draw  any  other  inference  than 
that  the  law  intended  to  put.  an  end  to  aU  such  litigation.  In  special 
appeals  the  rejection  of  a  review  would  be  the  fourth  time  of  bearing, 
without  making  an  allowance  for  remands.  In  regular  appeals  it  would 
be  the  third  time  of  hearing.  What  more  did  the  exigencies  of  litigation 
require,  or  the  lawmakeis  intend  to  supply  P  I  admit  that  there  is 
something  which  may  be  taken  to  favor  the  opposite  view  in  the  words 
•'  rehearing  of  the  suit,"  used  in  the  last  section  of  the  chapter  ;  but 
they  are  not  sufficiently  dear  and  explicit  to  satisfy  me  that  it  was  the 
deliberate  iatention  of  the  Legislature,  with  its  eyes  open  to  the  pre- 
*  Valence  of  litigatibn,  iand  looking  to  the  ends  of  justice,  that»  when  a 
review  had  been  granted  for  tlie  reasons  prescribed  by  law,  the  whole 
case  shoald  once  more  be  opened  to  review.  Litigation  in  this  view  might 
t>e  more  endless,  harassing,  and  ancertafn  thlbu  ever,  and  it  is  a  well- 
Imown  and  a  long  established  legal  maxim  tested  by  exprience,  con- 
touaut  to  rcasoHi  lund  MUxctiozied  by  the  highest  legal  authoritiesi  that 


in  th^  iiiteresifi  df  t^e  State,   th«rd  ahoold  %6  t&totb  tit(i  of  lUigation.         1866 
Ttoa   ifilb[i«i    Acijnirts   treble  wdghfr  ftcid   fdwe  ki  tliw  wmnfcry.    Jf  the  ""^TBTiiuDDiN 
oppostio  diCtrin€S  now   doirietided  for  be  ftdopte^ih^  it  ie  pei^ecUy   pOB«f-        KiIaI^ 
Ule  ihfit    we   i&ay  ede  a  traia  of  Htigaliofi  jask   sncb   ag   the  foilowkiif.       Indro- 
A    plaintiff i  a{ke#   a  local  iiirestigation   and  a  lotfg   e^Htei^t,-  obtAios  k      nabatam 
decree  in  a  ^ase   of  thuf  htid  6t  aoer^tion   in  the  Zilla  Ceat^t.     Th^  CuowuukY. 
decree   ie  altbrwai^   reTersedt*  appeal  by  the  High  Odttrii  and    jadg^* 
ment  ia  ^nte^cdir  the  defemdatitv    iThe  fMiAiB.  th^n   diaoovera  a  fiew 
ibapt   or  other  important   decament^    Wht«h    WovAd    entirely  alter   thb 

tthoT6   hspdct  6t   thJb   cMe,  and    files  in    opplicfttibb    tot    reVieW.    llib 

redrew  ia  granted,  aiid  the  ^tkie  ia  i^heoord  by   the  Ugfat  ^f  the  addl- 

tionAl  evidenee  alid  witb  krganiemt  reenfdr^iug  afgiimenti    AlMr^lotig 

fabliring,in    which  appear  diftdrtat  Pleaders  or  Cbunael  ttcfth  those  whb 

argned  the  caae  at  the  appeali  the    oHginal  d^oiaien  is  set  aaid^,  and  the 

accrieted  famd    is  given  to  the  plaintllf :    This  beilig  treated   as  a  fresh 

d«6iaidii,    With  which  ibb  first   judgment  hid   nothing  Whatever  te  d€f» 

the   defendaitt    then  appliea  in  hia  tnm  tor  a  veview  on  the  groiund  that 

th^  Court  had  wholly    misread  or  misinterpreted  the  ibW  of  weretien  ; 

la  review  is  granted^    the  seemid   decision  on  th^  Ir^sh  ^eivideooe  ia  aller 

dfae  forfnalities  «et  atide  on  a  law   point ;  and   we  hare  a  thM  dMriaioii 

Mklhv  ibi^er   till,  is  bot  in    any   way  final  ih  place  of    the  two  others. 

Wft«rd,I  Earnestly  aKk,  is  this  liti^io^a  spirit  il6  srtofp,  or  to  what  aecnrity 

!a»^  litigants  to ,kK>k  f     WkeA  I  remenibar  the  eag^r    zestaud  atiimoiaty 

^Irieh  'we   see   ao  eofittiintly   disi^layed     by  wealthy,    pertioacioua^  Or 

tmscrn^loua  litigants  in  this  coutitry,  I  rniut  be  eleaify  satisfied  of  the 

inUfutioQ  of  ihe  Le^fslature  and  of  bbe  precise  directions  of  thidlaW  before 

i  can  conSehb  to  sign  or  eiidorae  &ny  ruling  which,  though  only  on   paiti- 

icul&r    occasion?,  mby  he  fdlloWed  by  consequences  not   in  keeping  with 

that  certaitaty  and  defiiiitivaQeas  of  judicial  iMlminist ration  Which  is  the 
avowed  him  t}f  those  wt20  make,  and  of  those  who  administer,  the  law  iti 
iS^ngtA,  The  '^aes  pot  by  the  <;faief  Jtl»tibe  might  intoKeliardsrhip, 
Imt  bard  ca^es  fn-^ke  l>kd  law,  inld  I  most  CfonMtfr,  not  f!he  discretion 
k>f >he  CoUi  t  in  anoh  l^ard  taaesi  btft  the  pelttiy  ^  thb  State  and  %e 
Igeaend  effect  on  lkigalk>afc 

'ithe  word  '^'rehearing^  tised  in  the  last  sectioii  of  the  chapter,  on 
Irhicli  stress  U  li(ic[>  appeara  to  me  inaerted  merely  in  order  that  the 
Court  wliicli  baa  admitted  the  reviewi  may  either  then  and  there 
revei'se  its  first  order,  or  not  to  take  the  respondent  by  surprise,  if  new 
evidence  has  been  ^hd  m6y  pot  oiS  the  liearing,  and  the  review  or 
f evbrsal  of  its  own  ord^r    to  somo  lattiro  day.    And  1  do  no  t  see  any 
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1866         real    differoence    between  the   review  of  be.   376,   and    378,    and  the 

Nasibuddin  f^^^nng  of  8.  390.    There  is,  no  doubt,  some  little  difiSculty   as  to  the 

Khan        appeals  from  orders  on  reviews  which  alter    former  orders,  but  this   is 

v. 
Indko-       ^^^    conclusive,  and  it  may   be  a  eautu  omiiBtu  of  tho  Legislature.    It 

NABAYAN     may  be  that   from  au  order  in   review  which    modified  or  retersed  a 

OuOWDHSV 

former  order,  an  appral  would  lie  to  the  Appellate  Court,  though  a  (resh 
review  of  that  second  order  ought  not  to  be  admitted  in  the  same  Court 
Soch  an  appeal,  though  not  distinctly  provided  for  in  the  chapter  an 
reviews,  ought  to  be,  and  would  be,  admifted  on  the  principle  which 
governs  appeals  in  ordinary  css^s.  Bot  when  the  case  in  any  one 
Court  had  been  deci'!ed  twice  infavirofthe  plaintiff  or  the  defendant, 
or  once  in  favor  of  the  plaintiff,  and  once  in  that  of  the  defendant,  I 
should  certainly  H>y  that  in  that  Court  the  case  had  been  sufficiently 
heard.  If  the  second  order  reaffirmed  the  first,  then  an  appeal  from 
the  fir^t  order  would  be  all  that  was  necessary.  If  the  second  altered 
or  reversed  the  first  order,  then  an  appeal  oaght  to  lie  from  the  altering 
or  reversing  order.  I  am  also  able  to  perceive  a  clear  distinction 
between  cases  in  which  a  Couit  passes  a  preliminary  judgment  on  a  point  of 
law,  without  going  inio  the  merits,  as  follows:— A  Court  dismisses  a  suit 
either  in  the  first  ins'ance  or  in  i^peal,  because  the  plaintiff  is  barred 
by  limitation,  or  has  no  Iocu$  $iandi  in  Court.  A  review  is  afterwards 
granted,  on  the  ground  that  the  ruling  in  law  is  wrong.  This  review 
being  adoiitted,  is,  to  my  thinking,  final,  but  the  case  when  so  reviewed 
may  of  course  be  heard  on  the  mei  its  in  the  same  Court,  •  simply 
because  those  merits  had  never  been  enqQired  into  at  all.  According  to 
the  view  taken  by  my  colleagues,  the  order  of  review,  admitting  that 
the  plaintiff    was  not  barred  and  had  a  locus  standi  would  not    be  finals 

and  it  would    be  the   interest  of  the  defendant  to  pray  for    review  of 

review,  in  endless  sucression,  in  order  to  harass  and  keep  the  plaintiff 

ouL  of  Court,  and  prevent  his  case  being  heard  on  the  merits.    It  would 
be  easy  to  multiply  instanof  s  of  this  kind,  which  I  conceive  would  not 
condnce  to  the  good  administrat'on  of  just'ce.    I  should  have  had  much  ^ 
greater  pleasure  had    I  either  been    able   to   agree   with   my  learned 

colleagues,  or  had  they  thought  fit  to  take  uf>  my  view  of  the  question,  and 
I  can  moat  sincerely  and  conscientiously  say  that  I  dissent  from  them 
with  gpreat  respect  for  their  varied  talents  and  long  judicial  experience. 
But  I  have  thought  it  absolutely  essential  to  explain  my  own  views  and 
to  scrutinise  the  law  rarrowly  as  the  point  raised  is  one  which  appears 
to  me  to  be  one  involving  an  important  principle.  If  my  arguments 
appear  partial,  strained,  or  likely  to  work  injustice,  then  the  decision  of 
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uy  learned  ooUeagnt's  will  only  thereby  derire  tdditional  weight  and 
authority^  because  the  opposite  vie^  will  have  been  set  out  with  such 
ability  as  I  can  bring  to  bear  on  the  subject.  The  result  is,  that  I 
would  answer  the  first  and  third  questions  in  the  negative,  and  the 
second  in  the  affirmative. 
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Before  Sir  Bame»  Peacock,  KL,  Chief  Justice,  Mr.  Justice  Bayley,  Mr  Justice 
Norman,  Mr,  Justice  Pundit ,  wnA  Mr.  Justice  Campbell, 

NILMANI  BUENIOK  (PLAiMTiP?)  V.  PUDDO  LOOHAN  CHUCKER- 

BUTIY  AND  OtHEKS  (DeFINDAHTs)* 

Jurisdiction  of  Civil  Courts  and  Bevenue  Oouris^Civil  Procedure  Code  {Act 

VIII  of  1859),  «,  1  ^Act  X  of  1859,  e.  151 . 

An  action  lies  in  the  Civil  Conrt  to  set  %aide  a  parchaoe  fraudalently  made  at  a 
B&le  in  execution  of  a  decree  of  a  Reveime  Cenrt  which  had  been  obtained  by 
fraud  (1). 

Thk  question  in  this  special  appeal,  referred  by  Peacock,  C.J.,  for 
the  consideration  of  a  Full  Bench,  was  '*  whether  a  suit  lies  in  the 
Civil  Courts  to  set  aside  a  sale  in  execution  of  a  decree  of  the  Bevenue 
Court  under  Act  X  of  1859  on  the  ground  of  fraud.' 
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Baboo  Anuhul  Chandra  Mooherjee  for  the  appellant. 
Baboo  Bamesh  Chandra  Mitter  for  the  respondents. 

The  following  judgments  were  delivered : 

Peacock,  C.J.— The  case  of  Buttunmani  Dasi  v.  Kalikissen 
Chuckerhutty  (2)  decided  on  16th  March  1864  does  not  govern 
this  case.  In  that  caso  no  fraud  or  other  misconduct  of  the  parties 
to  the  suit  was  alleged.  The  decision  was  merely  that  a  suit  would 
not  lie  in  the  Civil  Court  to  annul  the  decibi  n  of  a  Revenue 
Court  under  s.  151,  Act  X  of  1859,  or  to  set  aside  a  sale  of  a  tenure  by 
order  of  a  jOoUector  in  execution  of  a  decree  for '  arrears  of  rent.  I 
concur  entirely  in  that  decision.  The  suits  before  a  Collector  under 
Act  Xo(  1859  are  not  Bummary  suits,  but  are,  in  most  eases, 'soita  in 

*  Special  Appeal,  No.  1678  of  1865,  from  a  decision  passed  by  the  Judge  of 
Tipperah,  dated  the  Ist  Angast  1865,  afBrming  the  decree  of  the  Principal  Sadder 
Ameen  of  that  district,  dabed  the  6th  August  1864. 

(l)A8to  the  repeal  of  Act  X  of  1859,  Dtfbi,8B.Ii.B.,l.  See  alee  Bameundar 
and  Bengal  Aot  YI  of  1862,  see  Bengal  Poramanick  ▼.  Prasanna  Kumar  Bose, 
Act  Till  of  1869,  8.  107.  post,  p.  382. 

Be9  Sheikh  AftwLAli  v.  Lata  Ooxw  Narain,       (2)  W.  B.,  Sp.  Ko.  p.  U7« 
TQ»tfP.  519$MmA  Jan  H%m$hi  r^Kurtunamayi 
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Coarifi  hATing  eiduai? e  juiidiotion.  Then  is  ao  g«n«ml  poww  la  tbe 
Civil  Coart  to  set  aside  a  decree  of  a&otber  Court  of  eompetent  juris- 
diction npoQ  the  groand  of  an  error  or  mistake  on  the  part  of  the 
Coort  making  the  decreei  bnt  when  a  decree  of  one  Court  or  an  execo- 
tion  of  a  decree,  is  obtained  by  fraud,  the  fraud  gires  a  right  of  action 
to  the  party  injured  by  it  agsiast  the  party  guilty  of  the  fraud.  The 
Serenue  Courts  have  ap  jarisdictioa  to  try  a  suit  to  enforoe  th^t  nght 
of  action,  bnt  the  suit  is  sogffSsable  only  by  the  ordinary  Ciril  Courts 
of  Judicature  within  whose  jorisdiotion  the  cause  of  action  eocru^s,  or 
within  whose  jurisdiction  the  defendant  resides  se  a  fixed  inhabitant. 
Possibly  the  Eevenue  Courts  under  Act  X  of  1859  may  have  the  power 
to  prevent  parties  from  abusing  the  process  of  their  Courts;  but 
admitting  that  they  have  that  power,  it  does  not  oust  the  jurisdiction  of 
the  ordinary  Civil  Courts  pf  Judicature;  othtririse  the  parties  migh 
eoliude  and  by  fraud  obtain  a  deeno  against  a  putnidar  for  a  smeH 
arrear  of  rent,  and,  before  the  putnidar  has  notice  of  the  decree^  self 
his  tenure  however  valuable.  It  may  be  worth  10,000  or  20^000 
rupees,  and  if  the  incidental  power  of  the  Collector*s  Courts  to  deal 
with  Abuses  of  its  own  ^screes  would  oust  tihe  jorisdioikm  ol  Ahe  Giiril 
Courts,  the  decision  of  ,tbe  Keveaae  Courts,  under  Act  X  of  1869, 
8.  151,  would  be  final  fbnd  dispose  of  prppqrty  of  suoji  a  yalne  that 
if  a  decree  of  the  High  Court  in  respect  of  it  were  obtained,  it  would 
be  appealable  to  the  Privj  -Cocu^cil.  It  is  aeao#e  of  aintia  t^Oivii 
Courts,  which  have  jarisdiction  to  administer  the  rules  of  equity,  justioe 
and  good  conscience,  to  set  aside  decrees  cA>tained  by  fraud,  and  to 
restrain  the  pai:ties  to  the  frf^Md  fi^mi  rej^pi^  the  l^uits  ^  .it  by 
enforcing  such  decrees. 

In  Cliis  case  the  Revenue  Court,  upon  tbe  review,  se^  aside  the  judg- 
ment under  which  the  tenure  wi^s  sold,  and  pa^se^  iiresh  judgment  for 
a  different  amount.  yHxen  that  judgu^ent  was  set  Mide  there  wiip  pp 
judgment  to  support  the  sale  which  }i^  t^en  pla^  W^^  \^  Ui§ 
unnecessary  ^o  s^y  ^hat  would  have  )M«in  the  ipfCect  of  aefatlng  aidde 
.the  d«pr<^  jui|d<^  whUih  ^  ,|iae  ^Q9k  plaocw  if  the  purchaser  at  the 
sale  had  been  a  bona  fide  purchaser.  It  is  sufficient  to  state  that  a 
-deoFse  set  aside  for  frfkud  would  ,not  ^uppprt  a  iial^  tp  .^  pT^rr|i.ij^fiiy 
in  coUusion  with  the  parties, to  jlhpfsaBd,  .and  acting  as  ienami  -for 
one  of  them.  This  is  the  charjf^  in  the  preaeut  case,  and,  .if  the 
fraud  alleged  be  m9^^  .out»  t^e  j>Mnbi|C  is  ^obitjed  .to  i^lief.  TJ^ 
decrees  of  the  Lower  Cpnrt  are  reversed  i^od  Jkhp  pa^^  is  rei^Qded 
to  the  Court  of  first  instauoe  to  baisied  npoQ  the  aierits. 
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Batlbt,   KoEiCAN,  and  Puvdit,  JJ.,  ooocurred. 

Cah?beu..J.— I  concnr  in  thinking  that  tbe  OItiI  Conrt  lias  jariadio* 
tion  in  thif*  casf».  Bab  I  shdald  like  to  be  nnderatnod  a^  oonfininur  vtj' 
eelf  to  the  very  oflse  before  ng,  viz.,  that  of  a  ffnit  against  the  frandulent 
pnr^'haser  of  a  prop'^rty  for  recovery  of  tho  property.  I  would  not 
commit  myself  to  am*  thm^  ifhich  might  RO'^m  to  lay  down  t^^at  any 
decree  passed  between  certnin  p  rt'es  cnn  be  set  asi'^e  by  a  ^resh 
anit  between  the  same  parties*  I  think  that  any  salt  which  oonld  b6 
bronght  in  a  Civil  Coart  to  set  aside,  or  render  inoperative,  the  decree  or 
exeontion  of  the  snme  or  of  another  Civil  Conrt,  can  he  brought  to  deal 
similarly  with  the  proceedings  of  a  BeyeDne  Conrt  wlten,  as  in  this  cafle, 
the  ground  of  the  action  being  fraud,  it  is  such  that  the  Bevenne  Conrfi 
has  no  jtirisdictioQ  to  entertain  soch  a  suit.  But  I  would  hesitate- 
beibre  in  any  degree  touching  on  the  principles  broadly  laid  down  by 
8*  7,  ^ct  VIII  of  1859,  whio>i  seems  to  render  every  suit  final  b^stvedl 
the  parties  to  the  «uit,  and  allows  no  fresh  suit  to  try  the  same  sttbJ^M 
■Mtter. 

A  fresh  suit  can  no  doubt  be  brought  by  cr^  against  a  third  penroii 
injured    by,  or  improperly   profiting  by,  the  decree.    Bui   between  the 

sftme  parties  res  r>ecb&ng  the  same  fiubject-matter»  I  doubt  whether  afresli 
■uit  can  in  any  shape  be  brouj^ht.  We  know  nothing  of  any  distinc- 
tions between  law  and  equity  ;  and  I  wou^d  not  admit^  the  possibility  of 
Winging  a  suit  in  eqoity  to  render  ineffectual  a'legal  decree.  I  should 
rather  think  that  the  remedy  under  our  procedure  is,  in  case  of  a 
decree  f  ruadulently  obtained  e»  porfe,  kn  at>plicati6n  for  a  rehearing,  and 
in  every  other  case  an  appUcatioa  for  review,  aft  jfrovided  by  the  06d% 
of  Procedoro. 

In  this  case,  however,  it  appears  that  under  the  decree  of  a  oompetont 
Court  the  property  has  been  sold,  and  the  sale  is  so  far  final.  The 
present  suit  is  of  the  nature  of  a  suit  (o  force  the  purchaser  to  recouTey 
the  property,  on  the  ground  that  the  purchaser  (who  was  no  party  to 
the  original  sait)  fraudulently  brought  about  the  sale  of  the  property* 
•nd  fraudulently  bought  it.  I  think  that  such  a  suit  will  lie»  and  so 
far  I  concur  in  the  judgment  of  my  lejumed  oolleagues. 
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Before  Sir   Barnes  Peac^yck,    Kt.,  Chief  JuBtice,  Mr.  Juatice  Bayley, 
Fehii  5  ^^'  •^***^*^*  Noifnan  Mr,  Justice  Pundit,  and  Mr.  Justice  Oamphell^ 


EAMSUNDAB  PORAMANICK  and  oTHkas  (Defehdants)  v, 
PRASANNA  KUMAR  BOSB  and  otherb  (Plaintiffs)  • 

Jm-isdiction — CivU  Co^iri— Civil  Procedure  Code  (Act  VIII  of  1859),  s,  I  — 

Aci  X  of  1859,  s.  10$, 

The  Ciril  Coart  haa  juriadiotion  to  eptertain  a  salt  institntecl  by  A,  to  fet  aside 
a  ffalo  of  hta  tenure  under  s.  105  of  Act  X  of  1859,  en  the  gronnd  that  the  sale 
was  held  under  a  deoreo  obtaiaed  fraudulently  against  B,  who  was  Qot  the  resd 
owner  (1). 

*Tlie  qudstion  raised  in  this  speciftl  appeal  was,  whether  a  salt  would 
lie. in  the  Civil  Court  by  the  plaintiff  to  set  aside  a  sale  of  his  tenure, 
under  tbe  proyisions  of  s.  105.  of  Act  X  of  1859,  hi  execution  of  a 
decree  obtained  fraudulently  against  another  party.  The  case  cane 
before  Bayley  and  £.  Jackson,  JJ..  by  whom,  having  reference  to  Zuch^, 
inu7i    Persad   v.    Ameer   Ali    (2),   Mooktokashee    Dassla    v.    Brojunder 

Coomar  Boy  (3)  and  Johee  Lai  v.  Nursing  Narain  Singh  (4^)^  it  was 
referred  to  a  Full  Bench. 

Baboos    Grija  Sanhar  Majun^ar  and  Matti  Lai   Mooherjee    for    thQ 
appellants. 

The  Qpiuion  of  the  Full  Bench  was  delivered  by 
Baboo  Pyari  Lai  Boy  for  the  respondents. 

Peacock,  0.  J. — ^This  case   is  governed  by  our  decision  in   the  case  of 
Nilmani     Bumich  v.    Puddo    Lochan    ChucherhtUty    (I).    The     tenure 

was  old  under  a  decree  of  the  Bevenae  Courtt  for  arrears  of  rent,  against 
Bhaggabatbi  and  not  against  the  present  plaintiff.  If  the  plantiff  was  th^ 
real  owner  of  the  tenure,  and  was  treated  as  the  proprietor  of  it  by  the 
aemindar  by  his  accepting  rent  from  bim  for  iti  his  tenure  could  not 
be  legally  sold  uoder  an  execution  fraudulently  obtained  against  Bhag- 

••  Special    Appeal,   No.  2138  of  18B6,  from  a  decree  of  the  Principal  Sndder 
Ameen  of  Farreedpore,  dated  the  23rd  June  1865,  reversing  a  decree  of  the 
Moonsiff  of  that  district,  dated  the  29 tb  December  1864. 

■m 

(1)  See  Nilmani  Bumick  v.  Puddo  Lochan  Chuckerhuiiy,  ante,  p.  379. 

(2)  W.  R.,  Jany.  to  July  1864,  Mis.,  15. 

(3)  3  W  R.;  Act  X  Bule.,  156. 
(4)4W,R.,ActXBule„5. 
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^abatttt.  -  I£   tlie   allegafcion    of  the  defendant  be   made    out   that  tbe        1866 
tenure  really  belonged  to    Bhagabafcii  as  the  beiresB    of  the  registered  laAMauNDAa" 
proprietor,  and  that  the  plaintiff  never  purchased  the  tenure,  never  was  Pobamanicc 
in  possession,  and  never  paid  rent  for  it,  the  case   would  be  different,    Traba-sva 
for,  in  that  case,  the  tenure  would  not   belong  to  the  plaintiff,  but  to  Kumar  Bosk 
Bhaggabatti,  against  whom  the  decree  was  obtained  and   the  execution 
issued.    But  if  the  sale  of  the  plaintiff's  tenare  was  made  fraudulently 
under   a  deci*ef9   against    Bhaggabatti,   the    Civil  Coui*ts   clearly  have 
juiisdiction  to  set  aside  the  sale,  and  to  restore  the  plaintiff  to  his  rights. 
The  case  will  be  sent  back  to  the  Division  Bench  which  referred  it 
tons,  in  order  that  it  may  be  determined  with  reference  to  our  present 
decivion  upon  the  point  of  law  which  has  been  refeiTed  to  us. 


Before  Sir  Barnes  Pectaoek,  JO.,  Chief  Justice,  Mt'.JustideBayley,  Mr,  Justice 
Norman^  Mr'  Justice  Pundit,  and  Mr,  Justice  Cawphell. 

K  A3HI NATH  0  HATTB  BJEB  (PLAiiTm)  v.  CHANDI  OH  ARAN  F^^^5 

BANBBJBB  (DaijaNDANT)  •  ^'    ' 

Evidence — Writt&n  Agreement — Contemporaneous  Verbal  Agreement^" 

Parol  Evidence  to  vary  deed. 

Per  PsACocK,  CJ.^  BatIvt  and  Campbell,  JJ.— Verbal  evidence  is  not  ncTmisarbre 
to  vary  or  alter  the  terms  of  a  written  contract  where  there  is  no  frand  or  mistake, 
and  in  which  the  parties  intend  to  express  in  writing  what  thoir  words  (import. 
The  parties  cannot  b&ow  by  mere  verbal  evidence  that,  at  the  time  of  the  agree* 
ment;  what  they  ezprefsed  by  their  words  to  be  an  actual  sale  was  intended  by 
them  to  be  a  mortgage  only  (I).  .  ' 

It  is,  however^  material  to  enquire  whether^  having  regard  tb  the  acts  and 
conduct  of  the  parties  and  having  reference  to  the  amount  of  the  alleged  purohase* 
money  and  the  real  yalue  of  the  interest  to  be  sold,  the  parties  intended  the 
writing  to  operate  as  an  absolute  sale,  and  treated  the  transaction  as  such,  or  aa 
a  mortgage  only  (2). 

er  NoEMAK  and  FoNDrr,  JJ. — ^Farol  evidence  is  admissible  to  show  that  a  bill 
'of  sale,  though  abflolate  in  its  terms,  was  a  mortgage. 

Thb  question  in  this  suit  was,  whether  in  a  suit  between  the  parties 
'to  a  written  agreement  of  absolute  sale,  parol  evidence  coold  be  ad- 
mitted to  Bhow  that  the  agreement  was  subject  to  a  contemporaneous 

*  Special  Appeal,  Ko.  870  of  1865,  from  a  decision  of  the  Principal  Sudder 
Ameen  of  Ilooghly,  dated  tbe  18th  February  1865,  reversing  a  decision  of  the 
Moonsiff  of  Sulkoa,  dated  the  26th  May  1864.  ^ 

(1)  See  Bholancdh  Khettri  Y.Kaliprasad  1  D.  L.  R.,  A.  C,  41 ;  ManoHar  Das  v. 

Agitrwalla,  8  B.  L.  B.,  89,  and  the  authori-  Bhaghnti  Dasi,  1  B.  L.  R.,  O.  G.  80  &  82^ 

ties  collected  there.    See  also  Sheikh  Par-  and  Madhab  Chandra  "Roy  v.  Oungadhur 

n}>di  Sahani  v.  Sheikh  Mahomed  Hotsein,  Bamant,  8  B.  [L.  K,  A.  C..  89;    - 

(2)  See  0, 92  oC  Act  I  of  1872. 
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V. 

Chahdi 

CflABAir 

Baiiixjsi. 


1866  parol  ap^ement  by  the  vendee  to  recotirey  on  p  jnr.eBt  of  tba 
TJ  j.^  pnroha«e -money.  The  first  Court  refused  to  hear  oral  evUh  nee  to 
Ckattkbjsi  prove  the  Dial  agreement.  The  lower  Appellate  Oowct,  oonBiderini<  the 
eridence  admisftibie,  remanded  the  oaso  for  retrial,  and  aprainst  that 
order  the  defendant  appealed.  Toe  special  appeal  was  ar^ned  b'fore 
Pa>dit  S'ld  Tampbelli  JJ..by  whom  the  following  question  was  re:eire4 
to  a  ^  qU  B^ni  h« 

'Whether  oral  evidence  is  admiiisible  to  show  that  a  deed  of  sal^ 
was  really  vnried  by  a  verbal  promise  to   rccQuvey  on  repayment  of  the 

in  ney,  making  it  in  fact  a  m  >rtg  ge  ** 

la  referring  the  question  tl>e  Court  raid  :— « 

It  has  been  several  times  )  eld  that,  however  dangerous  itmav  be 
to  admit  oral  evidence  to  vary  a  written  oantract  of  sale  (made,  it 
may  be,  many  years  back)  and  how*)ver  ooutios  the  (?ourt  ought  to 
be  in  dealing  with  snch  evid'^nooj  still,  it  being  the .  fao6  that  it  is  * 
frequent  custom  in  this  provinoe  so  to  vary  or  qualify  oontrKots  of  sale 
by  oral  agreement,  tiie  plea  is  adnt'iHsibie  as  beinfttn  the.  vendor 
pnd  the  crignal  vendee,  or  those  ho  dit  g  under  him  with  notice,  and 
must  be  so  till  the  Legislature  interferes,  i^nd  by  some  provisions  made 
publicly  known  alters  the  practice.  We  find,  however,  that  soma 
deoisiouB  contrary  to  the  abova  hare  been  passed  by  the  Court,  t.g,, 
the    case  of     Kassim     MnndU    ▼.    Srimvt^e     Noor    Bibi    (1).       We 

■ 

therefore    think  it  necessary    tp  refer    this  caae  for  the  decision  of 

aJPull  Bench. 
Baboo  Anuiul  Chandra  Moohetjee  for  the  appellant. 
Baboo  Tar<iknath  Sen  for  the  respondent. 

Pjbacogx,  C.J.  (Batlbt,  J.,  ooncnrring)— I  am  of  oi)inion  that  verbtl 
evidence  is  not  admissible  to  vary  or  alter  the  terms  of  a  written  ooa^ 
trac^  in  rases  in  which  there  is  no  fraud  or  mistake,  and  in  which  the 
parties  intend  to  express  in  writing  what  their  words  import.  If  a 
man  writes  that  he  sells  absolutely,  intending  the  writing  which  ha 
executed  to  express  and  convey  the  meuiing  that  he  intends  to  sell 
ebsolutely>  he  cannot,  by  mere  verbal  ovi4dnGe,  show  that,  at  the  time 
of  the  agreemout,  both  parties  intended  that  their  contract  should  not 
be  Bucn  as  their  written  words  express,  but  that  which  tl^py  expressed 
by  their  words  to  be  an  ubsolute  ($aio  should  be  a  mortgage.  It  is  said 
that  there  is  no  Statute  of  Frauds,  and  therefore  parties  may  enter  iote 
yerbal    coniracts  for  the  sale  of  lands  in  the  Mofuasii  without  writaog 


(1)  I  W.  E.,  Civil  Rulings,  7«, 
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Does   this   apply  to   Hinlus   or   Mahometans   only,  op  does  it  extend         \S^ 
«l8o  to  Europeans?  If  the  rwU  depnds   merely    upon   th-  abse-ce  of   Kami  Nith 
theStaiuNj  of  Frauds,  it  appli*  s    to  Europeans  as  w.ll    as     to  Hindus    Chatteejm 
and    Mahomedans.     K  it    depends    upoa    Hindu   or     MaKomedan   law,       Chakbi 
it  would    lot   extend     to    Eu'opeana  in   the      Mofussil,    ifhether    the       O^iB^K 
deeda    of  sale  are  between    European  and  European,    or  between   an   ^^*"«J««»   . 
Koropean  an4  a  ^ati^e,   wl^ether    Hindu  or    Ajabomedan.    Jlegu  ation 
IV  ©f   179^    a«    15   enacts:—"  In  suits  regarding    succession,   inherit- 
ance! marriage,  and  caste,  and  all   religious  usages   and    institutions, 
th«    Mahomedaii  laws  with   respect    to  ivJ  ahomedans,  and  the    Hindu 
laifB  with   Y^gard  to   Hiudus,  are   to    be    considered   as  tha  general 
roles   by  which    the    Judge*!    are    to   form    their    decisions.     In    the 
respective    oises     the    llfahomedan     ai>4  Hindu  Law  Officers    of  tlia 
Court  ar0  to  attend  to  expotind  the  law."  These  words  aro  not  the  same 
as  those  used  in  s.  17  of  21  Geo.  iii.,  o.  70,  with   reference  to  the  late 
Suf^rome   Court,    which    extended    the     ri^Ie    to     contracts   between 
Ma^iomedann  and  Hindus,  nor  does  it  direct  that  the  rules  of  evidence 
of  thd  MahOii  edaps  or  Hindu  law  sha  1  be   acted    upon.    In  all  other 
cases,   by   Kegulation    III  of   17i^3,  s.  21  the  Daae  is  to  be  determined 
« according  to  justice,  eqaity,    and  good   conscience.*'    But,  admitting 
that  the  law  allows  sales   of  land,   or  other  contracts  relating  to  landi 
to  bo  made  verbally,  it  does  not  follow  that»    if   the  parties  choose  to 
reduce  their  cent i  act  intp  writing.  tUey  can  hring  forward  mere  verbal 
evidence  to  contradict  the  writing,    and    to    Bhow  that   they  i«*tended 
something  d-fferent  from  that  which  the  writing  ezpreesesand  waa  intend- 
ad  to   express.    That    would     be    contrary   to    a^  well  known    rale    of 
erideiice  of  the  English  law ;   see  Starkie  on    Evidence  (4th   edition)t 
pages    648,   651,     655,   656^   659,660,    The   folio  viing   are   the    words 
^f  the  passages  referred  to  : — 

Page  648.^*'  It  ia  likewise  a  general  *  and  most'  inflbzible  rule,  that 
wherever   written   Instruments  are  iippointed   either   by   the  require^ 

* 

mente  of  law»  or  by  tke  compact  of  parties,  to  be  the  respositories 
and  memorials  of  truth,  any  other  evidence  is  exclnded  from  being 
used,  either  as  a  substitute  for  such  instruments  or  to  contradict 
or  alter  them.  This  is  a  matter  both  of  principle  and  policy  ;  of 
piineiple,  becanse  such  instruments  are.  in  their-^  own  nature  and 
origin,  entitled  to  e  aaiich  higher  degree  of  credit  than  parol  evidence  > 
of  policy,  beeause  it  would  beattended  with  great  mischief  if  those 
intruments  upon  which  men'a  rights  d^penddd  were  liable  to  be 
impeiMsh^d  by    loose  collsteral    evidence."     Page  661.^"  The   ssiae 
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1866        principle    applies    wtere   pnvate    partio§  kave,   by    mubaal   cmipaci, 

>■  '  constituted  a  Written    dncumenb  the  witness   of  their   admissions   and 

Ch/^trrjke  intentions."    Page  656.—'*  Where  the  terms  of  an  agreement  are  reduced 
^'         to  writing,  the  document  itse1f»  being  constituted  by  the  parties  as  tlie 
Charaw      expositor   of   their   Intentions,   is   the  only    insirnment  of  evidence  in 
I3ANEiii£B.   respect   of  that   agreemf^nt,    which  the   law  will    recognize,  so  long  as 
it    exists,    for   the    purposes    of    evidence."      Page    668.—"  Where    A 
granted  an  annuity  for  his  own  life  to  B,  which  was  secured  by  a  bond 
tind  warrant  of  attorney,    and   judgment  was  entered,  the  Court  would 
not,  after  the  death  of  B,  permit   the  attorney  of  B  to  prove  a  parol 
agreement   that  A  should  be  at  liberty  to  redeem  the  annuity  on  terms.* 
Page   659.--*'   So   in  an  action  on  a   bond    conditioned    for  payment 
absolutely,  the   defendant    cannot  plead  an    agreement  that  it  should 
operate  merely  as  an  indemnity."  Page  660.—"  TTpon  the  same  principles, 
evidence  is  inadmissible  of  a  parol  agreement  prior  to  or  contempofary 
with  the    written  instruments,  and  which  varies  its  terms  ;  as  to^faow 
that  a  note  made  payable  on  a  day  certain   was    to  be  payable    upon  a 
contingency  oiJy,  or   upon   some  other  day,  or  not  until  the  death  of 

the  maker.'' 

See     also    Taylor    on  Evidence  (5th  ed.),   page   993.    Para.     1049 
says:—*'    It    ii    almost   superfluous   to  'observe,  that  the   rule   is    not 

infringed  by  the  proof  of  any  collateral  parol  agreement,  which  does /not 
interfere  with  the  terms  of  the  written  contract,  though  it  may  relate 
to  the  same  subject-matter." 

Without  holding   that  every  rule  of  the  English  law  of    evidence  is 
to  be  applied  to  transactions  in  the  mofussil,  I  have  no  hesitation  in 
saying  that  a  rule  of  evidence  allowing  a  contract  expressed  in  writing 
in  words  which    the  parties  intended  to  use;  and   of  which  they  knew 
the  import^  could  bo  varied  by  mere   verbal  evidence  that    the  parties 
did    not  intend  that   which    they  expressed  in  writing  but  somethiog 
very   different  would   lead   to  the  grossest  fraud,  and  would  open  the 
widest  door  to  perjury  in  support  of  fraud.    None  of  the  oases,  which 
have    been    cited,   show    that  effect   was  ever   given   to  fiuch  a  verbal 
Agreement,  or   that  such  a  verbal  agreement  ever    in  fact  existed ;  for 
in    every  case  in   which   such   a  verbal   ac^reement   was  attempted  to 
be  proved,  tbo  Court  found  that  no  such  verbal  contract  existed.    In 
the    case    of    Judjdb    Sirdar  v.    KuhenhtMree    Ohatterjee   (!)  the  Court 
doed  not  admit  that  verbal    agreements    such   as    that   contended  for 
are  used  are   customary,  for  they   say:—-"  The  Court  cannot    see  why 

(l)  S.  D.  A.  Bep.,  1861,  189. 
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there   was     net  the  u  ual  written  ihramama    or  agreement.    My  re-         13^0 
marks   apply   to    mere    verbal  agreements,    and     not  to  a  contempor-  "ji         zi      ' 
aneoas    written  ihramama.    In    such     a  case     the    rule    of    evidence  Cuattbbjbe 
would   not    prevent      the    reception   of     the  ihramama.    According  to       ^   ^' 
the  Common  Law  of    England,  a  deed  u^der  seal  could    not  be  varied       Gha'rav 
or   altered   by  a  written    contract   not  nnder    seal ;  but  such  a  rule  is    Banbbjke, 

not  applicable  in  the  Mofussil  in  this  country,  and  a  contract  under  seal 
might  be  varied  by  a  contemporaneous  contract  in  writing  not  nnder  seal^ 
Jf  mere  verbal  evidence  is  admissible  in  this  case  to  contradict  a  written 
contract,  it  would  apply  to  every  other  case,  and  a  man  who  writes 
''one  thousand"  intending  to  write  ''ope  thousand*'  migbt  prove  tbat, 
by  a  verbal  agreement,  the  words"  one  thousand"  were  not  intended 
to  mean  "one  thousand"but  only  **one  hundred,"  Nothing  could  be 
more  dangerous  than  the  admission  of  such  evidence.  Further,  if  it 
be  held  that  such  evidence  is  admissible,  the  whole  effect  of  the  new 
Begistration  Act  would  be  frustrated.  If  o^n  absolute  deed  of  salo  of 
land  is  regi catered,  it  could  not  be  controlled  or  proved  to  be  conditional 
by  an  unregistered  ihramama,  because  both  are  instruments  relating 
to'  land  within  the  meaning  of  Act  XVI  of  1864,  s.  18  <  but  a  mere 
verbal  contract  would  not  be  an  instrument  within  the  meaiiing  of  that 
section.  If  an  ^V»solnte  deed  of  salo  could  be  controlled  or  modified 
by  a  contemporaneous  verbal  agreement,  showing  tbat  it  was  intended 
io  be  a  mortgage*,  an  absolute  deed  of  sale  of  land  registered  could 
be  modified  by  an  unregistered  verbal  agreement,  as  a  verbal  agreement 
cannot  be,  and  is  not  required  to  be  registered.  This  does  not  necessarily 
show  what  the  law  is  ;  but  it  behoves  us,  in  deciding  this  casOj  not  to 
admit  a  principle  which  must  necessarily  lead  to  such  results,  unless 
we  find  it  clearly  and  unequivocally  established.  A  European  British 
subject  cannot  make  a  will  without  writing  by  reason  of  the  Will's 
Act,  bT}t  a  native  may  (1).  If  the  rule  be  laid  down  that  that  which 
is  expressed  ^nd  inten  ded  to  ba  expressed  in  writing  may  be  varied 
by  verbal  evidence,  it  may  be  shewn  that,  a  native  who  intended  to, 
fledare    by    his    written  will,   executed  in  the  presence   of  witnesses 

0 

that  he  gave  10,000  rupees  to  a  particular    indivi^iual,   expressly  stated 

in  the  presence  of  other  witnesses  that,   though  he  intended  to  write 

}0,000  rupees  as  the  legacy,  he  intended    it    merely  to  be  100  rupees . 

He  may  make'' a    verbal  will  if  he    pleases,  but,  if  he  chose   to  write 

bis  will,   he  cannot  alter  it  by  a  contemporaneoas  verbal    exprosftidn 

(1)  As  to  this  soothe  Hinda  Wills  Act    cribes  the  mode  in  which  wills  al^ould 
XXIof  1870,  inoorpomtinpf  a.  50of  the  In-    be  executed. 
dian  Succession  Act,  X  of  1 865,  which  pres- 
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1866         It  would  be  most  dangerous  to  testators,  it  would  bo  frungbt  with  the 

ITf  w/  Iff  ATM  grew  test    danger    to  tho  c>mmtinity  at   large,  to  admit  such  a  doctrine. 

C8^TT9BJS9   I  do  not  kuow  that  the    Hindu    or   Muhomedan  l>w     allows   a  written 

Ghakdt       document  to  be  altered  by   contemporaneous    verbal    stitements.    It    is 

unnecessary  to  enter  into  that  question  he  e.     It  is  sufficient  to  say    that* 

if  they  did,  we  nre  not  ix)nnd  by  the  Mahomedan  or  Hindu  rules  of 

evidence,  and  that  th-y  are  far  more  st'ingent  than  ourn. 

I    agree   with     the   dicision    in     Bychund     Bunih  v.    Qreeshchunder 
Ooho{l),wh\ch  has  been  oit<-d.    That  wati  a  case  in  which  an  absolute 
deed  of  sale  was  attempted  t*  be  controlled  by  yobal  oxidenoe   against 
%  purchaser   from    tbe  original  vendee,  and  it  was  h^ld  that  parol  testi- 
mony was  not  admissible  to  alter  or  contradict  a  validwritten  instrument 
Tbe     ca^e      of    Mohunt    Joyram    Oir     y.    Lall     Bungshes  Adhur    (2) 
Iftid  down     the    same    rule    as  between   the  original    parties   to    the 
contract.     The     ca^e    of  Nundkishore   Koomar    v.  Zureefer  Beebee   (3) 
is  not  in  point.    In    the  case  of    Katnm    Mui\dul   y.     Sreemutiy   Noor 
Beeb$e  (4)  it  was  held  ti^at  verbal  evidenoe  was  admissible  to  prove 
fraud  or  mietaket  but  not  to  prove  thst  an  absolute  deed  of  sale   was 
intended    to    operate    merely   as  a  mortgag«.    If   persona  will   write 
things   in  unmistakeabl^  lauguajie   intending  that   the   writing   ahall 
oonvey  a    meaning   by   winch  they   do  not  intend  in   reahty   to  be 
boundi  they  must  have  some  improper,  or  underhand  object,  and  they 
qannob  be  aurprised*  or  with  any  rO'ison  oomplain^  if  the  Courts  refute 
to  allow  them   to  contradict  their  w'ritiog  by  mere-  Terbal  evidence. 
The    oaae    of    Hidnyui    AH    and    Qiada/r    AH    ▼.    Pretn    Sing    (5) 
maielyheld  that  parol  evidence  wa^  admiseible  to  prove  the  contenta 
of  a   written   ihramama   wbiob    had     been   aocidontally    burnt,    *nd 
which  controlled  another  written  contract  contemporaneously  executed. 
There  is    no  doubt  that  such   evidence  was   sdmissible.    In  the  case 
of    Doargad04$    Bay     v.    Bamjeebun    Do$$    (6)    the    verbal     evidence 
waa   disbelieved*     The   asme    remark    applies   to   the  case  of  Bam-t 
^oomar  Sey    Ohoiodkry  t.   Kia$he^  Chunder    hein   (7).     In  the  lattor 
oaie,  the  verbal  evidenoe  seems    to  have  been  admitted,  to  explain  % 
written  docoment ;  but  the  evidenoe  was  not  believed,  and  the  writtea 
document    was   construed  without   rererenoe   to    the  verbal  evtdeQoe. 
It  is  therefore  no  authority  on  the  question  now  under  oonsideratipo. 
It  can  aoarcely  be  supposed  that,  in  either  of  the  two  last  mentioned 

(1)  S.  D.  A  „  1859.  362.  .  (6)  3  Sel.  Rep.,  250. 

^8}  5  ^•y'"  Eep.»3a8.  (6)  2  Bay's  Kep.,  209. 

18)  Leg.  Rem.^  140,  -^ 

fl)lW.B.,7«. 


(7>  1  Qajr'B  Bep«,  326. 
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cases,  the  Court  intended  to  act  in  opposition  to  the  rale  laid  down  in  the         1866 

first  two  cases    which  I    have  above  cited,    vw.,    Hychund    Bunik    y.  "T Z""^ 

OreeaUhundtr    Qoho  (1)    and  Mohtini    Joyram    Oir    v.   LcUl   Bungakee    Cbatteejeb 
Adhur    (2),  as  two  of     the    Judges    in  the  case  of  Tarakinlcar  Roy    v  ^' 

KoAhichunder    S«m    (3)    were     Trevor,    J.,    who     was    one    of    the       Cbaban 
Judges  in  the  case  of   Bychund    BumA;    v.      Qre^Jicihunder    Qoho    (1)     Bankbjk*. 
and  Seaton-Karr  J.,  who  was  one  of  the  Judges,  in  the  case  decided  On 
the    16th    March    1863,   and   as    one  of  the   Judges    in  the    case    of 
Doorgado9$   Boy  v  Bamjeehun  Dose  (4)|wa8    SetioD-Karr,  J. 

The    case     of    MuttyloU   Becd     v.      Annundochunder     Sandel     and 
Jogenderckwnder    Qcuidle   (5)    was  oited    but      that    case  did    not    lay 
down  the   broad    rule   now   contended    for.   It    was  decided  opoa  the 
documeuts  themselves   and    the  acts  of  the  parties.    In    that  case  the 
appellant,    Muttyloll  Seal,  a  agreed   to    lend  moDey  to     Madhusudan 
Sandle  at  17  per  oeat.   interest.    He  lent    Bs.    5,000,  and   he*  took  an 
absolute    bill  of  sale  of  certain  property,  stating   that    it  was  in  consi- 
deration of  Rs  25,000   paid  ;  and,  by   lease  of  the    same  date,  he  let  the 
property   to  Madhusudan  Sandle  at  a   rent  of   Bs,    425   per     month,      « 
whioh   was    equal   to   the    precise     amount  of     interest  on  Bs  5,000 
and     Bs^25,0«)0,   amounting    to     Bs     30,000    at     17     per  cent,     per 
annum.    One   qaostion  in  determiaiag  the  case  would    uecessariy     bo 
to    ascertoin    whether  the  Bs    25,000  was  a  loan  or  porchase-mouey. 
Part  of  the  money  was  afterwards  paid  off  by  Madhusudan,     and   then 
the    rent  under  the    lease  was,  in  pursuance  of  an  agree  moat  to   that 
effect,  reduced  in  tho   proportion  of  17  per  cent .,  on    tho  money  paid  off  ; 
and  there   were  other  circumstances  in  the  oase   tending  to   shovrthat 

the  Bs  25,000  was  a  loan  only.  There  can  be  no  doubt  that  the 
whole  was  a  colorable  transaetion  to  secure  the  money  lent  with 
usurious  interest.  The  Supreme  Court  held  that  the  transaction  was 
a  mortgage.  Tho  Privy  Council  concun-ed.  Lord  Langdalo,  in  deliver- 
ing the  judgment,  said  : — "In  this  appeal,  a1thou&[h  we  think  it  is  not 
without  dificulty,   and     our  opinion,    if  given  in  detail,  might    not  have 

been  altogether  in  accordance  with  the  decision  of  the  Court  below, 
je^  giving  our  best  consideration  to  the  whole  matter,  wo  do  not  find 
any  reason  which  appears  to  be  sufficient  to  alter  that  decision. 
Under  these  ciroumatances  we  must  dismiss  the  appeal  with  costs  " 
This  case,  as  I  have  observed,  shows  merely  that  tho  Judicial  Com- 
mittee of   the  Privy    Council. upheld    the  decision    of  tho    Supreme 


(l)S.D.A.,l859.p.362. 

'"  2  Hay's  Beports,  328. 

1  Hay's  Bepo  325, 


(4)  2  Hay's  Rep.,  209. 
(5)  5  Moo.  I  A.,  72. 
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1R66         Court,  bafc  we  cannot  say  for  what  reasana.    There  were  ample  reafons 
Kabhx  Natr    ^^^  ^P^olding  it,  without  introducing  or  upholding  such   a   rule  as  tliat 
Chattbkjeb   uow  contended  for  which  was  never  laid  down  in  the  judgment  in  the 
CbIVdz       Supreme  Court  or  ever  contended  for  in  the  arguments  of  Counsel.    In 
Cbaran       Taylor  on  Evidence,  (5th  edn),  page  985  para  1039,  it  is  said:-?-'' Parol 
UAMBBJxs.    ^r^^i^enoe  jjjay  also,uDder  the  prpperplea,  be  offered  to  sTiow  that  the  con- 
tract was  made  for  the  furtherance  of  objects  forbidden,  eitlier'.by  statute 
or  by  common  law/'    In  the  case  above  cited  trom  the  Privy    Council 
it  was  alleged,  at  the  time  of  the  transaction  therein  referred  to,  to  lend 
money  at  17  per  cent.,  and  it  was  therefore  quite  in  accordance  with, 
the    rules  of  evidence   to    show    that  the    transaction    was   really    a 
usurious  loan,  colarobly    represented  as  a  sale  for  the  purpose  of  avoid- 
ing the  usury  laws  then  in  force. 

The  plaintifE  in  the  present  case  alleged  that  he  toolc  possession  in 
1266  (1869)  and  that  in  1270  (1863)  the  defendant  forcibly  dispossessed 
'him.  The  defendant  says,  that  the  plaintiff  never  took  possession,  and 
that  he  was  never  forcibly  ousted.  If  possession  did  not  accompany  or 
-follow  the  absolute  bill  of  sale,  it  would  be  a  strong  fact  to  show  that 
tlie  transaction  was  a  mortgage  and  not  a  sale;  and  it  therefore 
becomes  material  to  try  whether  the  plaintiff  was  ever  in  posaession  and 
forcibly  dispossessed  as  alleged  by  him,  and  whether,  having  reference 
to  the  amount  of  the  alleged  purchase-money  advanced,  and  to  the 
value  of  the  interest  alleged  to  be  sold,  and  the  acts  and  conduct  of 
.<the  parties,  they  intended  to  act  upon  the  deed  i^s  an  absolute  sale,  or  io 
treat  the  transaction  as  a  mortgage  only  ;  for  I  am  of  opinion  that  parol 
evidence  is  admissible  to  explain  the  acts  of  the  parties,  as  for  example 
to  show  why  the  plaintiff  did  not  take  possession  in  pursuance  of  the 
bill  of  sale,  if  it  be  found  that  the  defendant  retained  possession,  and 
that  the  plaintiff  never    had   possession  tis  alleged  by  him,  and  was 

never  forcibly  dispossessed. 

I  would  remark  that,  although  evidence  of  the  acts  and  conduct  of 
-the  parties  is  admissible  in  suits  in  which  third  parties  are  not  concerned 
the  rights  of  a  third  party  acting  hona  fide  upon  the  faith  of  an 
absolute  sale,  such  for  instance  aa  those  of  a  &oua  jl^  purchaser  for 
value  from  the  apparent  vendee,  would  not  be  affected  even  by  the 
acts  oir  conduct  of  the  original  parties,  and  the  third  party  would  not  be 
precluded  by  such  acts  or  conduct  from  having  effect  given  to  the  con- 
tract as  expressed  \>j  tlie  writing. 

A  second  Issue  was  raised  by  the  MoonsiS,  viz,,  whether  a  verbal 
coQtitict  subsequently  entered  into  by  the  parties  cotdd  nullify  the 
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PMfrioas  written  one.    There  can  be  no  doabt  that   a  prior   trritten        1^68 

contract  may  h&  varied  by  a  anHseqixeiit  verbal  one  in  cases  in  which  Kajbhi  Nath 

the  law   does  not  require   the   contract  to   be    in  writing ;  see   Taylor     hattbejeb. 

on  Evidence  (5th  edn.),  page  925,  para.  1043  :   it  is  there  stated  that      Ghandi  . 

"  the  rale   under  discussion  does  not  exclude   verbal    evidence,   when    -qj^j^^^^ 

adduced   to   prove    that   the    written   agreement    has    been     totall^r 

waived   or   discharged."    It   turns    out   that    no     subsequent    verbar 

contract  was  set  up  in  the  present  case;  it  was    merer^  alleged  ihat. 

in  Aswin  1270  (September   18dd),   the  defendant   went   to    repay   the 

money  with  interest,  but  that  the  plaintiff  refbsed  to  accept  it  on  the  plea 

of  other  dues  and  accounts.    This  fact,  if  proved,  will  be  an  important j 

one  to  be  considered  when  the  acts  and    conduct   of  the  parties  eome 

to  be  taken  into  consideration,  for  the  purpose  of  determining  whether 

they  by  their   own    acts  treated  the  transaction  as  a  sale  or  mortgage  ; 

for  why  shoald  the   plaintiff   refuse   to   accept  the  money  and  interest 

upon  the  ground  of   other   does    and   accounts^  if    the   transa^ion  was 

really  antibsolute  sale.    The  case  must  be  remanded  to  the  first  Court, 

not  for  the  purpose  directed  by   the   Principal    Sadder    Ameen,  but  to 

try  the   following  issue,    vi^,,  whether  having    regard    to  the  acts  and 

conduct  of  the  pa*  ties   and   having   reference   to   the    amount   of   the 

alleged    purchase-money,   and   the   real  value  of  the  interest  alleged  to 

be  sold  (which  were  matters   taken  into  consideration  in  the    case    of 

MuttyloU  Seal  y,  Annundoehunder   Sandle    and  Jogenderchunder    Sandle 

(1)  to  which  reference   has    already  been  made),  the  parties  intended, 

the  deed  to  operate  as  an   absolute    sale   and  treated  the  transaction. 

as  an  absolute  sale  or  as  a   mortgage  only. 

NoRHAN,  J.— I  agree  with  the  Chief  Justice  that  this-  case  must  be 
remanded.  But  I  do  not  agree  in  the  reasons  for  the  judgment  delivered 
by  him.  I  am  of  opinion  that  the  Principal  Sudder  Ameen  was 
right  in  holding  that  evidence  is  admis  sible  to  show  that  the  bill 
of  sale,  though  absolute  in  its  terms,  was  a  mortgage ;  in  other 
words,  that  it  was  made  snbiect  to  a  conteniporianeoas  verbal  agree, 
ment  that  the  vendee  should  reconvey  on  payment  of  the  mofiey.-. 
The  point  seems  to  me  to  have  been  expressly  decided  by  the  late 
Supreme  Court,,  and  by  the  Privy  Council  on  appeal,  in  the  case  of 
MtUiytoll  Seal  v.  Annundoehunder  Sandle  (1)  in  accordance-  with  the 
decision  of  Morgan  and  Pundit,  J  J.,  in  Kaehinaih  Boy  v.  Notocowry 
Koondoo    (2).    The  cases    from  the   earliest    date   show  that  it  is  a 

(1)  5  Moo.  I.  A.,  7^.  (2i  1  W.  B ,  22' 
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18M        commou   practice   in  this   ooontry,    npon    the   oocasion  of  6  mortgage, 

"T  TtTIT  ^or  tli3  borrower    to    cnn^ey    the  estufce  absolatelj   to    the    vendee  ;  the 

Oh   f  .\.t.jKz   latter  engaging;  oy  a  c^ntOEnporaneou?  '  greemeat,  which  is  sometimes  in 

'^'  wr  ting,  and    somctimej    merely    Tei-bal,  tbat»    on    the  repayment  of  the 

Chaban      money  lent,  ho  will  reconvey  the  property  to  the  borrower  ;  see  Hidayut 

BAHttRJBB.    ^11  V.    Prcm    Sing   (1)  ;  Beharee   Lai    v.     Muienmnumt    Sookhun  (2) ; 

Scirupchand   Sarkar   v.  Baja   Oria    Chandra   (3).    The    onstom   ie   as 

old  as  the  days   when   the    Mahomedans    ruled    in  this    country.    In 

Baillie's  Mahomedan  Law   of    Sale»   page    302,  it  i€  said  :— *'  It  is  then 

to  be  considered,   if   the   two   parties    have   mentioced  a  condition  of 

cancellation    iu  the  sale   act,    if  so,    the    sale     is    valid.    And   even  if 

they  should   not    have  mentioned    this    iu   the    sale,  bnt    have  both  in 

expressing  themselves  used  the  word  '  sale'   with  a  condition  of  '  wafa,* 

or   have  expressed   themselves   as    in    the   case   of  a  lawful  sale,  bat 

with  the  meaning  that   the  same   is    not  to    be    binding  or  obligatory, 

the  result  is  the  same.    When,  ag^in,    sale    is    mentioned   without  any 

condition,  and  the  stipulation  is  there  mentioned  after  the  manner  of  a 

mutual  promise,  the  sale  is  lawful,  and  the  'toa/a'  binding  as  a  promise/' 

There  is  no  rule  of   law  that   I    am    aware    of,  which,   in   the   case  of 

Hindus,  requires  either  the  conveyance  or    the  contract  for  re-conveyance 

to  be  in  writing ;  and  I  see  no  reason    on    principle   why    the  former 

should  not  be  in    writing  and  the  latter    verbal    or    the    reverse.      In 

Bameooviar  Boy  Chowdryr.  KoBT^echunder  Betn    (4)  the  Court   says  :-«• 

*' It  is  simply  contended    that,    in  this  country,  we  have  no  Statute  of 

Frauds  ;  that  one  transaction  is  som  etimes  partly  in  writing  and  partly 
oral ;  that,  consequently,  insuoh  cases,  both  parts  must  be  considered 
together,  and  if  the  oral  part  be  clearly  proved,  it  must  be  duly  considered 
and  accepted  by  the  Coart.  Doubtless,  there  is  truth  in  this  contention, 
and  the  Courts  in  this  country  have  never  refused  to  listen  to  pleas  of  the 
nature  of  that  now  advanced ;  but  they  have  always  shown  a  disin- 
clination to  admit  such  pleas,  and  this  disinclination  increases  with 
the  length  of  the  period  which  has  elapsed  sinoe  the  dote  of  the 
transaction."  The  Court  then  proceeded  to  try  the  case  on  that  footing. 
I  think  that  one  ground  on  which  such  evidence  may  bo  admitted, 
where  the  question  arises  between  the  immediate  parties,  is  much  the 
same  as  that  on  which  evidence  is  admissible  to  show  that  one,  who, 
on  the  face  of  an  instrument,  appears  simply  as  a  co-ooDtractor  did  in 
reality  contract  as  a  surety  ;  as  to  which  see    Lord   Gottenham's    judg- 

(i;  3  Sel.  Rep.,  260.  (3)  6  Sel.  Rep.,  139. 

(2)  4  Sel.  Bep.,  174.  (4)  1  Hay's  Rep.,  326,  at  p.  327 
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G HA RAN 

Banbbjbb*  1 


ment   in  JSdUiw   t.  Eyre-  (1),  in   the  .  honse   of  Lords  and  Pooley  V.         1666 

Sarradine  (2).    It  appears  to  me  that  evidence  of  a  verbal    agreement  Kashi  Nath 

for  defeasance  does  not  contradict  a  written  eonyeyance.    It  is  or  may  Cbawbbjkb 

bo  entirely  consistent  with,  and  in  accordance  with  the  usual   practice       Ohandi 

relating  to  such  transactions.    It  is  not  easy  to  find  in  the  books  cases  in 

which  a  verbal  contract  for  re«eonveyanoe  has  been  allowed  to  prevail 

against   a   conveyance   absolute  in  its  terms.    Bat  I  am  satisfied  that 

such  cases  are  very  numerous  in  ,the  Courts  of  Justice  in  this  country 

As    I   understand   it,    Eai  Rai»   BMuhh   (3)  is    a   reported   case   io^ 

which    such  a   verbal   contract  was  established   by  proof.    In  Starkie 

on    Evidence,  4th   edition,   page  716,  note    4th,  it  is  said  that  the^ez* 

isienoe  of  a  deed  or  other  written  instrument  does    not   exc*ude  parol 

evidence    as  to  a  collateral  transaction,  citing    Fletoher    v»  QtUespie  (4> 

In   Harris  v.    'RickeU     (5),    the    Court    of  Szcheqiier  (held  that  where 

it  is  shown  that  the  written  agreement  does  not  contain,  and  was  not 

intended   to  contain,  the  whole  agreement  between  the  parties,  the  rale 

that  parol  evidence    is  not  admissible  to  add  to  a  written  agreemeint  haa 

no  application.    Of  the  cases  opposed  to  the  view  which  I  take,  that 

of   Rychand  Bunik   v.    Qreeshohunder   €hho   (6)    is   a    case  between  a 

purchaser  from  the  mortgagee,  who  had  apparently  been  mi'^led  by,  and 

bad  acted  on  the  faith  of,  the  representation  contained  in  a  deed 
purporting  to  be  one  of  absolnte  sa^e.  As  a  bona  fide  purchaser  for 
value  without  notice,  he  would  of  course  have  a  right  to  hold  the 
mortgagor  bound  by  the  representation  contained  in  that  deed,  in 
reliance  on  which  he  had  paid  his  money :  and  I  think  that  the  case 
thoald  have  been  tried  on  that  footing.  That  <^  Mohunt  Jayramt 
Qw  V.  XroZZ  Bwngahee  Adhur  (7)  appears  to  be  a  case  of  fraud,  and 
was  found  to  be  such  by  both  the  High  Court  and  the  lower  Appel- 
late Court.  The  High  Court  say  more  than  is  necessary  for  the 
decision.  It  appears  to  me  that  it  would  be  very  desirable,  particnlarly 
\rith  reference  to  the  provisions  of  the  Registration  Act,  that  the 
Legislature  should   provide  by  enactment  that,  after  some  future  date^ 

no  parol  defeasance  made  after  that  date  should  be  given  in  evidence. 
But  Sitting  as  a  Court  of  Justice,  I  think,  we  ought  not  to  lay  down 
a  rulo  of  evidence  which  may  liave  the  effect  of  invalidating  a  large 
number  of  contracts  in  a  form  which  is  very  commonly  adopted  in  this 
conntry,  and  which,  so  far  as  I  see,  are  blameless  in  themselves. 


(1)  9  01.  A  Fin.,  1;  pp.  45  to  51 

(2)7B,&B..431 

(3)  S,  1>.  Summary  Cases,  79. 

(4)3Bing.,635, 


(5)4H.&N.,1. 

(6)  S.  D,  A.  Rep.,  1859, 362. 

(7)  2  Hay's  Eep.,  326. 
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Chandi 

Cuabah 

Baxeiusi. 


1866  PuKDiT,    jr.^It  is  admittod    hj  tbe   special    appollant  ihait  in  thia 

KiflBTNATH  P^^^  ^^  India,  in  cases,  oi  oonditioneA  aalee,  it  is  often  fonndf  thab  a  deed 
Chattbbjkb  of  ont.and-eat  purchase  in  favour  of  the  mortgagee,  is  executed,  and 
a  separate  agpreement  achnowledging  the  right  of  redemption  is  given  to 
the  mortgagor.  Gknerally,  possession  is  made  over  to  the  mortgagee, 
but  it  is  sometimes  retained  by  the  mortgagor.  It  oannot,  however, 
be  denied  tkat  it  many  cases  no  such  ikrar  is  taken,  end  for  a  transae. 
tion  known  and  understood  by  the  parties  to  it  be  merely  aconditional 
sale,  no  other  deed  except  one  of  an  out-and-ont  ssle  is  executed,  and  a 
verbal  promise  made  to  return  the  property  or  the  deed  of  sale  after  tho 
money  advanced  is  paid  off  with  interest.  I  admit  thie  custom  is  rather 
dangerous,  and  tbat  the  Legislature  should  soon  try  to  set  it  aside.  But 
as  long  as  it  is  in  existence.  Courts  of  Justice  aro  required  to  take  it  into 
consideration.  There  ean  be  no  diflicuUy  in  a  ease-  where  there  is  tat 
ikr(xr.  As  to  those  cases  in  which  merely  a  verbal  promise  is  pleaded 
|t  is  eerta'n  that  it  is  one  thing  to  disbelieve  parol  evidence  produced  to 
contradict  the  written  terme  of  a  deed,  and  another  to  deny  to  receive  suob 
evidence  at  all.  The  rule  adopted  by  the  English  Courts  with  reference 
to  the  rejection* of  parol  evidence  to  vary  and  contradict  a  deed  is 
undoubtedly  based  on  sound  principles  :  but,  with  reference  to  the 
circumstances  of  this  custom  with  regard   to  conditional    sales,  it  will 

be  unfair  for  a  Court  of  Justice  to  adopt  that  rule  of  evidence  in  transac* 
tioDs  made  when  it  was  not  recognized  as  any  part  of  the  law  in  force. 
Practically,  such  parol  evidence,   though   reoeived  by  our  Courts,  waa 
not  generally  believed,  as  the  Judges  trying  such  eases  were  always  dis- 
inclined to  countenance  snoh  a  dangerous   custom-.    1  ho   Judges  could 
not,  however,  ignore  the  existonce  of  the  custom,  and  so  did  not  refuse 
tohear  evidencerwhiohy  inmany  cases,,  might  turn  out   to*be  credible* 
In  one  sense  the  additional  verbal  agreement  ie  not  perhaps  inconsistent 
with  the  deed  of  sale.    The  deed,  as  worded^   is    intended  to*  be  one   for 
a  sale  out-and-out,  and  the  transaction  U   a   sale,  bat  conditional  so  far 
that  there  is  an  additional  promise  for  the  return  of  the   property  if  the 
money  paid  is  returned  with  interest  within  a  period  fixed..    The  law  has 
however,  construed  these  transactions  to  be  mortgages,  and  which  rannot 
be  foreclosed  merely  on  the  failure  of  the  mortgagor  to   pay   within   the 
time  fixed  in  the  deed.    I  wish  the  Legislature  may  pass  a  law  to  the 
effect  that,  in  future  transactions  of  this  kind,  no  parol  testimony  shall  be 
received  to  prove  that,  at  the  time  of  writing  a  deed  of  sale,  it  was  agreed 
that  the  transaction  is  to  be  one  different  from  the  terms   of  the  deed. 
The  Legislature  may  even,  if  it  think  proper,  order  the   rule  to  apply 
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retrospeoiively.    Bales  of  evidenoe  liaT*,  from  time  to  tiooe,  been  passed         ^^^ 
by  oar  Legislatnre  in  the  form  of  laws.    In  tbe  absence  of  sncb  a  law,  by   Kashi  Natk 
fonowing  the  rule  as  adopted  in  English  Courts,  we  are  likely  to  injure   Cbattbeji* 

many  wno  might  have  executed  deeds  of  sale  when  the  contracts  made  by  Grandi 
them  were  simply  mortgages,  and  were  Imowa  to  be  so  by  the  ostensible 
Tendeea.  The  supposed  Tendora^viz.,  the  mortgagors  who  may  never  have 
originally  reoeived  the  full  value  of  their  property,  are,  by  the  terms  of  the 
original  contract,  entitled  to  redeem,  and  were  hitherto  quite  assured 
tla%  if  the  mortgage  be  denied,  they  have  aright  to  prove  the  real 
nature  of  the  transnction  by  parol  evidence  regarding  what  had  passed 
at  the  time  of  the  contract. 

One  or  two  of  the  earlier  deciaions  of  the  late  Sudder  Courti  qa  ted 
by  the  Coansel  for  the  respondents,  show  that  the  Judges  trying  those 
cases  had  considered  that  such  conditional  sales  are  usually  supported 

by  tkr€ir$  from  mortgagees.  Bat  the  records'  of  our  Civil  Courts  might, 
if  searched,  show  the  existence  of  numerous  cases  in  which,  for  such 
conditional  sales,  simply  creeds  of  absolute  ^sale  were  executed,  in  whirh 
the  creditor,  not  denying  the  nature  of  the  transaction,  litigated  with  hia 
debtor  on  other   grounds.    There  might  also  be   found  several  cases  in 

which,  on  the  fact  of  the  mortgage  being  denied,  and  an  abso  lute  sale 
pleaded,  both  the  parties  were  allowed  to  bring  evidence  to  support  their 

respective  assertions,  and  were  not  prevented  on  such  occasions  from  pro- 
ducing parol  evidence  as  to  what  passe.'l  at  the  time  of  the  execution  of  the 
deed.  As  the  application  of  the  rule  of  exclusion  of  this  evidence  was 
never  pleaded  before,  there  was  no  opportunity  to  overrule  it.  As  a  ques- 
tion of  fact  I  can  state  from  personal  exi>eriencetliat  I  have  seen  and  known 
of  many  deeds  of  conditional  sales  executed  as  of  absolute  sale  not  followed 
by  any  written  agreement  by  the  mortgagee  to  return  the  property.  I 
now  notice  the  argument  that  this  misnaming  of  the  transaction  of  a 
mortgage  must  be  from  some  frnudulent  motive.  Fraud  may  not  have 
anything  to  do  with  the  original  introduction  of  the  custom.  It  is  not 
denied  that,  in  many  cases,  the  wr'tten  t^rars  taken  from  the  mortgagee 
were  registered  simultaneously  with  the  deed  of  sale.  From  this  it 
would  appear  that  the  form  of  writing  a  deed  of  sale,  and  accompanying 
it  with  a  written  or  verbal  promise  tn  return,  appears  to  have  been  gen* 
erally  considered  as  the  one  adapted  for  these  transactions  of  hatbiUtoafa. 
it  may  also  be  tbaS  as  the  selection  of  this  form  is  not  always  invari- 
ably a  voluntary  act  of  the  mortgagor,  but  is  the  condition  dictated 
by  the  creditor  to  a  person  pressed  hard  for  money,  the  design  of  a 
canning  creditor  to  tako  advantage  of  the  possibility  of  the  failure  of 
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1866  the  mortgagor  to  prove,  by  parol  evidence,  the  facfc  of  the  transnctioa 
"k^  uinatu  being  merely  a  mortgage,  or  vain  hope  of  getting  rid  of  the  tedious  pro- 
CuATTBAjfiB  oeedings  of  foreclosure  under  Regulation  XYII  of  1806|  might  have 
given  rise  or'ginally  to  tlie  custom  of  keeping  the  promise  merely  Terbal. 
Ordinarily  persons  so  mortgaging  their  property  are  not  actuated  to 
execute  deeds  of  sale  with  a  view  to  protect  their  rights  of  redemption 
from  any  other  creditor.  In  many  cases  the  mortgagor  may  not  hare 
any  other  debtfl,  or  may  not  have  in  contemplation  to  incur  any  from  any 
other  person  besides  the  advance  he  is  receiving  from  the  mortgagee. 

As  to  the  mortgages  altogether  fraudulent,  where  there  is  no  bona 
fijSs  sale  or  mortgage  at  aM,  the  fact  of  fraudulent  debtors  executing  such 
deeds  cannot  jus'ify  the  adoption  of  a  role  which  will  injure  many* 
who  had  never  heard  or  thought  of  it.  Further,  if  the  meaninfr  of  the 
rule  in  question  is  allowed  to  be  what  the  Court  of  first  instanre  has 
held  it  to  be,  it  would  go  beyond  what  it  is  according  to  the  English 
authorities.  It  would  give  an  undue  advantage  to  many  creditors, 
and  make  over  to  them,  on  the  bare  wording  of  deeds,  property 
which  was  never  intended  to  be  conveyed  absolutely,  which  they  might 

all  along  have  held  only  in  trust,  and  from  the  pr^vceeds  of  which, 
as  originally  agreed,  they  may  have  fully  paid  themselves.  It  in  only 
since  1862,  that  the  rule  in  qu<^stion  luis  begun  to  be  adopted  in  this 
Court  with  regard  to  these  cases  of  conditional  sales.  The  case  of 
Eychu,nd  Bxmih  y.  Oreeshchunder  Go^o  (I)  was  rightly  decided,  as  it 
related  to  the  rights  of  a  third  party  to  whom  different  rules  apply.  I 
would,  therefore,  in  this  case  allow  the  parol  evidence  to  be  taken  oven  to 
prove  the  exact  nature  of  the  original  transaction*  and  therefore  reject  the 
special  appeal.  The  English  rule  of  evidence  does  not  'appear  to  have 
been  disallowed  in  any  other  transaction  except  that  of  conditional  sales  in 
which  the  doeds  are  drawn  as  for  out-and-out  sales.  I  myself  would  not 
exclude  the  operation  of  this  rule,,  except  from  cases  of  conditional  sales 
with  verbal  promise  to  return.  I  also  would  not  make  any  such  considers, 
tion  in  favor  of  a  party,  who,  by  a  voluntary  or  forced  adoption  of 
the  custom  of  misnomer,  may  have  been  the  cause  of  leading  a  third 
person  to  purchase  out-ani-out  a  property  from  the  ostensible  vendee, 
believing  him,  on  the  wording  of  the  deed  executed,  to  be  a  purchaser 
under  the  same.  In  the  present  case,  even  if  the  English  rule  is 
adopted,  it  will  simply  prevent  the  respondent  from  proving  by  parol 
evidence  that,  at  the  time  of  the  execution  of  the  deed  of  sale,  it  wag 
contracted  by  verbal  agreement ;  that  the  transaction  is  not  to  be  what 

(1)  S.  D.  A.  Bep.|  1859,  36?. 
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it  19  deaeribed  in  the  deed.    It  cannot  prer^t  the  reception   of  parol       1866 
letideiice   regarding  other  matters   mentioned  in   the  defence    of  the  "^        n"~~ 
special  x^pondent,  which,  if   proT^,    might   legally   and    satisfactorily  CuArrsajta 
prove  that  the   deed   of  sale   is  simply  a  mortgage— IfnMjflctt  Seal  t.      ouampi 
Anmfndcchunder  Sandle  (1).    There  is  no  such  law   in  English  Courts,      Chabak 
or  in  Courts  where   English   law     prevails,   which  declares   that   when   BaMSB/ts. 

a  deed  is  in  the  form  of  an  absolute  s&te,  it  is  to  be  considered  as  such, 
irrespective  of  all  legal  evidence  which  the  party  executing  it  may 
have  in  his  power  tcTproduce  to  show  that  it  was  not  a  sale.  If  a 
ptkTij  (oap  prove,  as  is  alleged  in  this  case,  that  the.  value  of  the  lands 
IS  higher  than  the  consideration  paid  when  the  deed  was.  written,  or 
that  the  plaintiff  had  never  held  possession  of  the  property,  these  and 
other  facts  connected  with  the  dealings  of  the  parties  with  i#be  pro- 
perty might  prove  tliat  tlie  transaction  was  a  mere  mortgage,  and  not 
one  of  absolute  aate. 

The  order  of  the  lower  Appellate  Court  in  this  case  is  a  remand 
to  the  Court  of  first  instance  for  trying  the  statements  of  the  defendants. 
I  would  therefore  reject  this  Special  appeal  with  costs. 

CjiM^BBi,^  J.^t  seems  to  me  clear  that,  in  a  case  of  this  kind, 
wo  are  tiot  to  administer  Hindu  or  Mahomedan  law,  but  only  tho 
law  of  equity  and  good  conscience  applicable  to  all  Natives  and 
Europeans  alike.  That  being  so>  on  so  broad  a  question  as  that  before 
us,  the  decisions  of  the  Courts  must  como  very  near  in  character  to 
legislation,  and  in  this  matter  t  should  think  that  we  were  bound  to 
follow  any  uniform  and  well  established  series  of  decisions.  When 
I  referred  the  case  to  a  Full  Bench,  and  when  the  argument  in  this 
Court  commenced,  I  was  certainly  under  the  impression  that  the  decisions 
had,  during  mahy  years,  gone  to  establish  the  admissibility  of  parol 
evidence  in  such  a  case  as  that  before  us.  I  have  been  surprised  to 
fiad  how  little  this  view  can  be  supported  in  argument  by  the  citation 
of  cases.  The  cases  cited*  when  examined,  are  either  not  properly  in 
point,  or  are  of  doubtful  effect,  dotni  to  the  decision  of  15th  August 
ISMi^Koihinaih  Eoy  v.  Nouicotoij^Koondoo  (2).  On  the  other';  hand, 
the  opposite  doctrine  has  tfflfn  se^pr  times  htid  down,  and  on  the  whole 
the  balance  of  authority  seems  to  Von  that  side* 

I  also  think  that«the  rule,  whph  excludes  parol  evidence  contradic- 
tory of  the  plain  and   intentional   terms   of   a  written  and   published 

« 

(1)  5  Moo.  L  A.,  72.  (2)  1  W.  B.,  22, 
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1866        dootmieiil  snoh  ns  ffafti  Moio  iw,  is  oonsoiuiDt  to  equity,  good  conscienee 
and  public  polioy.    It  is  not  eqmtablo  or  right  tlwt  psrtfes  BhotiM  be 
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C^mun  allowed  bj   a  lortbal  inBtnmwiib  to  plaoe  on  noord  one    ibing  wbea 
,^   V*         they  mean  aaotber. 

^OKiaAH         .Thefe  caii|  in  lip  oaae,  be  any  doubt  that  a  tthard  party,  acting  on  the 

tBAvaa/n.   ^^  ^^  ^^^  written  uistrnment,  could    not  "be  affected  by  any  parol 

engagement ;  and,  even  as  between  the  parties  themselves,  I  think  that* 

if  in  any  case  there  really  Is  any  understtfiding  or  expectation  cou- 

-trafy  to  the  terms  of  a  deed  which    *as  been  acted  on,  this  can  only 

result  from  one  of  two  things,  i.e.,  either  the  object  i«i  (as  is  commonly 

'  the  case  in  ^his  .oonntry)  to  -deoeive  ^bers,  «od  to  retain  the  means  of 

cheating  othera;  or   the  vendor,   whatever  "hope  ot  re-conveyance  he 

•may  retain,  deliberately  puts   himself  as  it  were  out  of  the  pale  of  the 

law,  and  cuts  off  from  himself  all  legal    rigbt  or  remedy*    If  it  were 

otherwise,  what  addiitional  secarity  wfnld  .a  mortgage  in  this  shape  give 

to  the  lender  as  compared  to  a  mortgage  in  the  ordinary  form  f    And 

an  additional  security  is   the  only  object  suggested.    But  then  comes 

vthe  decision  of  the  Privy  Oouncil  cited  to  U0.    That  case,  when  eaLamiaed, 

'Seems^^I  think,  as  shown  by  the  learned  Chief  Justice,  to  amount  in  brief 

to  this,  that  when  ^ereare  actions  6f  the  parties  at  ^riance  with  the 

written  instrument,  and  especially  when  possession   of   the  property  has 

not  been  transferred,  nor  full  valse  paid,  then  parol  evidence  to  explain 

those   facts  may  be    admitted.     I  woulck  hold  tha<i,  although  parol 

evidence  may   not  be  admitted  purely  and   simply  to  contradict  the 

terms  of  a  formal   and  public   written    instrument  duly   acted   on,  it 

may,  as  between  the   original  parties  themselves,  be   admitted   in  sup^ 

port  of  substantial  acts  and  facts  which  negative  or  detract  from.th^ 

*efEect  of  the   instrument.    In   this   case,   then,  the  question  whether 

the  possession  was   transferred   to  the  purchaser  is  most  nuttextal« 

If  it   was -not— If   possession   was  retained   by  the  vendor,  then  I 

.think   he  may  be  permitted  to  show  (there. being  no  third  party  in 

the  case)  that  the  transaction  was  merely  of  the  natui'C  of  a  depoeit 

of  title  deeds  as  security  for  a  loan. 

I  concur  iil  the  decision  of  llH^iiijiiil  Chief  Justice, 
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Be/are  Sir  Barnes  P^aeoch,    Ki.y  Chief  JusUte,  Mr.  Justice  Bayfey, 
Mr.  JusHes  Nbrman^  IiDr.JusHse  FtindU,  and  Mr.  JtisUoe  OampheU. 

MAfiXJK  OHAND'  SITBMA  (Qkb  oi  Iki  PtAnmvrs)  o.  KABLU 
0HANDBA  SnUMA  aud  otrbra  (Dbvbvdaitib).* 


t->|^  J^eefii6»<*-^oniet»2'ora»aotfB  Verbal  Agremtmi^JPcKrol< 
Eviienee  to  va/ry  Deed, 

A.,. by  Indeed  pnjrporting  to  be  ft  deed  of  absokte  sale,  eofureyed  certaid  property 
to  B.  The  deed  was  registered.    0.  clamxed  a  rigbt -of  pre-empt  loo. 

Beld^S^  PXAOOCK,  0  J., .  BatlbbIi  and  OAmbbIiL,  J  J.  (Nobkan  and  Pundii  JJT. 
diBsenting,)  that  tlie  acts  of  the  oitfgiiial  parties  or  their  statemente  could  not  be  • 
admitted  as  against  a  third  party  to  prore  thai  their  intentioB  was  dilEersttt  from  > 
thut  which  their  writt<n~d)ied  expressed  and  was  hitended  by  them  to  e^pMBa  (!}• 

This  was  a  suit  to  enfoiKs^  an  aUeg^  right  of  pre-emption,  tho  plaint 
Btatinfi^  thAt  Biimrattaii,  the  alleged  purchaser,  had  taken  poBBeaeiOB, 
tasd&t  a  rci(tBtero4  hdfdia  car  d^e^  of  absolate  jsale.    The  defsndi»nts» 

♦ 

ii^  aiiBwer,  aUe|{e^  that-tlfe  sule  was  oondittooal ;  that  though  the  deed 
^  oonTeyanoe  was  absolttte  in  its  terms,  there  was  a  yerbal  agrciem^t 
that  the  haifMda^  s^ioald  be  taken  bacV,  if  the  party  conveying  paid  to 
the  purchaser  100  mpeoB  within  a  year.  They  also  denied  that  posses- 
sion  WB8  taken  by  the  ppcobaeer*  The  lower  Appellate  Court  found  that 
the  Bi^e  was  a  conditional  one,  amt  eoa8e<|iieotljr».that  there  was  no 
right  of  pre-emption.  Ih  wgub  objected^  that  parol  evidence  had  been< 
wnmgly  admitted  to  vary  the  terms  of  the  deed. 

Baboo  JJfMsh  C^oiuira  AuMiQfsd  for  tl\e  appelle^t* 

Baboo  9ama  QhamnBa/iieriBptciv  the  reBp(mdent8«.. 

PB400CK,  CJ.   (B\jigrf,  fn   eoncarring),«-Il  appears  ia.  me  tha*^ 
this  case  is  governed  by  the  mMg  in  Kashmafh  OhaUerjiM  y.  Ohandi 
Charon  Sanmyee  (L),  tha^  BB^e.  verbai  evictenee  is  not  not  admissible  ia 
show  thai  the  particB  did  not  intend  that  an.  nbaohte  sale  in  writtm^^ 
should  operate  as  en  al>s(4nte  saloj  bat  intended  It  ta  operate  meeely  lui. 


*  Special  ^pea^  K9. 1978  pf  1865,  from  a  deoisioa  passed  by  the 
Sadder  Ameen  be  Sylhet,  dated  the  4th  May  1866,  reversing  a  deoisioa.  U  the 
MoonsiflE  of  that  distriot».  dated  the  28th  January  1865. 

(l)  See  Kashi  Nath  Ohaticrje^  T,  Qhatuik  QhaiV}%  ^f^t^rjcff  anU^  p^  383« 


X866 


400 


FULL  BENCH  BULINGS. 


1860        A  eonditiona]  sale.    This  case  is  still  stronger  thau  the  former  one  ;  for 
V        c         ^^  ^^  ^"^  ^^^  absolnte  deed  of  sale  was  restored,  and  the  pUnntiif  is 
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a  third  party  who  olaims  a  right  o£  pre-emption.  If  the  sale  was 
absolate  as  expressed  io  the  registered  deed,  the  plaintiff  was  entitled  to 
pre-emption ;  bat  if  it  was  merely  conditional  as  attenopted  to  be  shown 
by  the  verbal  evidenoe^  h#was  not  entitled  to  pre-en^ition*  Tbe 
plaintiff,  acting  upon  the  registered  deed,  as  he  fonnd  it  pablished  to 
the  world  npon  the  registry,  asserts  his  right  of  pre-emption  and 
endeayonrs  to  enforce  it  by  snit,  bnt  he  will  be  defeated,  and  the  sntft 

must  be  determined  against  him  if  the  Terbal  evidence  be  admitted  and 
acted  npon.  The  acts  of  the  origioal  partiesi  or  their  statements,  cannot 
be  admitted  as  against  a  third  i>arty  to  prove  that  their  intention  waa 
not  that  which  their  written  deed  expresud,  and  was  intended  by  them 
to  express.  It  is  unnecessary,  therefore,  to  send  this  case  back  to  have 
an  issue  tried,  whether  the  vendor  took  possession  or  not.  Tbe  partiea 
to  the  bill  of  sale  can  no  idcre  use  verbal  evidence  to  defeat  the  right 
of  the  plaintiff,  than  they  could  to  defeat  a  purchaser  from  the  vendor 
if  the  latter  had  sold  for  a  valuable  consideration. 

Tbe  Principal  Budder  Ameen  has  not  tried  the  question,  whether  the 
requisitions  of  the  law  of  pre-emption  were  fulfilled  by  the  plaintiff. 
This  case  must  be  remanded  to  him  to  try  the  fourth  issue  as  laid 
down  by  tbe  first  Court  which  raises  that  question,  and  which  the  first 
Court  has  decided  in  favor  of  the  plaintiff,  and  the  Principal  Sudder 
Ameen  is  dlre<;ted  io  return  his  finding  upon  that  issue  in  this  Court 
together  with  his  reasons  in  detail  fcr  such  finding. 

IToBMAHj  J.,  (after  stating  the  facts,  continued,)— It  is  objected  before 
us  that  parol  evidence  was  not  sdmissible  to  contradict  tbe  deed  of  sale 
which  is  absolute  in  its  terms.  I  have  already  stated  my  view  on  that 
ftubjeot  in  JBLanna<&  Chatteijeev.  Chandi  Charan  Banerjee  0), 

1  think  that  the  Principal  Sudder  Ameen  should  have  enquired  into 
the  truth  of  the  allegation  that  possession  was  taken,  by  (&e  ptirohaser ; 
that,  if  no  possession  was  taken/the  efldenoe  that  the  deed  was  subject 
to  a  verbal  condition  lor  rendering  it  void  on  payment  of  tbe  money 
within  the  time  stipulated  would  be  properly  admitted. 

But  there  is  another  consideration  to  which  attention  has  not  been  given 
by  the  Principal  Sudder  Ameen,  which  would  be  deserving  of  the  grester 
weight  if  possession  followed  tbe  execution  of  the  deed,  viz,^  whether 
the  plaintiff  was  not  so  iar  misled  and  injuriously  affooted  by  tbe  acta 


^l)  Ante,  p.  301. 
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of  the  defendants*  ia  becoming  pai'ties  to  a  deed  purporting  to  bo  one  of        1666 

absolute  sale,  as  to  entitle  him  to  say  that  they  aro  oot  now  at    liberty  TT JT""^ 

to  set  up  that  the  deed  is  not  one  oi  absolute  sale  as  against  their  own      Bubujl 
admission.    If  he  was  misled,  and  in  gcod  ftith  brought  thts  suit  in  the       »  ^* 
honafide  belief  that   the  deed    was  one  of   absolute  sale,  I  Ihiok  that     Chanma 
the  defeodants  ought  not  now  to  be  allowed  to  deny  it»    If  they  could        Svbma 
do  so,  the  plaintiff  might  lose  his  right  to  pre-emption  altogether.    If 
he  delayed   taking    the  necessary  steps  till  the  end  of  the  year,  when 
the  aale  is  to  become  absolute,  the  defendants  would  have  the  answer  :r— 
"The  ssle  was  absolute,  and  not  conditional    You  were  warned  by 
the  registered  de*  d,  and  are  now  out  of  time  under  8«  1,  cl.  1,  of  Act 
XIV  of   1859'*    (I).    To   hold   the    parties  so    bound,  appears  to    me 
the  only  mode  in  which  the  iuterests  and  rights  of  the  pre-eniptor  can 
be  effeoiually  protected. 

I  would  remand  the  case  to  the  Principal  Sudder  Ameen  for  the  trial 
of  the  issues  to  be  raised  with  reference  to  these  points.    It  is  admitted 
'    that  the  case  must   go  back  to  the  lower   Coart  for  the  trial   of  the 
fburth  issuok 

Pundit,  J.— The  judgment  in  Kashinaih  Chatterjee  v.  Ohandi  Charan 
.  Baner;00  (2)  decided  to-day,  affects  this  suit.  The  plaintiff  ia  this  case 
sued  for  pre-emption  on  the  ground  of  a  deed  drawn  as  one  of  out^md- 
cot  sale.  He  may  have  been  misled  to  suppose  the  contract  to  be  a 
safe;  but  his  mistake  cannot  give  him  a  right  to  alter  tbe  real  nature 
of  the  original  transaction.  The  plaintiff  cannot  be  considered  to  have 
incurred  any  such  lo«8  by  his  mistake  that  he  can  in  return  ask  for  a 
decree  of  the  property.  If  he  ha<i  purchased  f^om  the  osteDBib!e 
purchaser,  he  was  clearly  entitled  to  be  protected  from  any  demand  made 
against  him  by  the  mortgai^or.  I  think,  however,  that*  if  not  satisfied 
with  the  denial  of  the  vendor  and  the  vendee  regarJiug  the  transaction 
being  a  sale,  and  relying  upon  the  wording  of  the  deed,  he  institutes 
a  ca»e  under  a  belief  that  his  opponents  will  fail  in  eBtabliahin  before 
a  Court  of  Justice  that  the  transaction  was  merely  a  mortgage,  be 
may,  notwithstanding  his  ealcnlations  proving  wrong,  be  entitled  to  bo 
protected  from  the  liability  of  paying  any  oosts  to  his  opjionents. 

(1)  Act  XIV  of  185^,8. 1,  cl.  1.— "To  ofoneyeartobeeompntedlroiuthe  time 
suits  to  enforce  tJke  right  of  pre-emptioB,  at  which  the  pnrohaser  shall  have  taken 
whether  the  same  is  founded  on  law  or  gene-  possession  under  the  sole  impeached*", 
ral.Q^nge  or  on  special  contracfc,— the  period     (2}  Anif,  p.  383. 
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1866  Kv&i  i!  ibe  Ens^ish  rule  of  evideDce  bo  cons^ered  aa  applieable  to 

MalukObakd  ^^  ^'^^'  '^  ^  ^^^  *^^^  ^^'^>  ^^^  qoestioD  of  posseBsion  is  at  issae,  and 
aa  proof  of  ife  »  likoly  to  throw  great  light  upon  the  nature  ol  the 
traiuiaotiOBy  and  aa  this  eridenoe  ia  not  parol  erideiioe  whidi  is  oon« 
aidered  iBad«iaBible»  and  aa  it  is  neooMary  to  enqoira  whetber  tha 
plaiotiff  knew  the  real  nature  of  tranaaotion^  I  agree  in  the  order  o£ 

remand  proposed  hf  Normally  J.,  on  the  pofaits  therein  mentioaed. 

Camfbbll,  J.— In  this  c&8e»  as  distinguished  from  the  last,  Kcuhinaih 
Ckolierjee  ▼•  Ohandi  Oharan  Banerjee  (1),  I  have  had  a  good  deal 
of  doubt,  first,  as  regards  the  point  whether  as  between  the  original 
4)arties,  or  thoee  standing  in  no  bigher  po.<>ition,  it  woald  be  necessary 
to  try  the  question  of  possession ;  and  seoondly,  as  regarding  the 
position  of  the  plaintiff  as  a  third  party.  In  the  last  case,  it  was 
alleged  that,  during  several  years  sobseqnjent  to  the  sale,  possession 
was  retained  by  the  vendor,  and  that  was  so  material  an  act  ani 
faot  that  parol  e^idenee  might  well  be  admitted  in  support  of  it. 
In  this  ease  the  eanse  of  action  arose  so  soon  after  the  transaotion» 
that  the  retention  of  possession  (if  it  was  retained)  may  hardly  have 
attained  the  character  of  a  positive  sot.  Sbilt,  I  think,  I  shoald  be 
indined  to  hold  that  titt  possession  Is  delivered  in  terms  of  the  deed 
of  sale,  the  transaetkm  is  not  a  complete  transaction :  and  that,  if  pos- 
session had  not  been  given,  it  might  be  shown  in  a  snib  between  the 
original  parties  that  it  never  was  intended  to  transfer  possQssioa,  and 
that  the  transaoticm  was  a  mere  deposit  of  title  as  security.  The 
plaintiff*  though  a  third  party,  is  not  a  porcfaaser  for  value  ,;^  he  is  in 
the  very  pecnliar  position  of  a  peraon  claiming  the  right  of  pre- 
emption on  the  faith  of  the  deed  of  sale,  and  the  question  to  m^  mind 
if^  wheibor  he  is  a  third  party  in  ihe  sen9e  tbat  in  his  favour  effcot 
afinst  be  gif«n  to  the.  deed  without  roip^t  to  the  cRsputed  qnoatton  of 
possession.  Upon  the  whole,  I  think,  it  most  be  important  ta  maiotain 
ia  all  oases  the  right  of  third  parties  aoting  upon  solemn  instruments 
formaUy  published  and  registered ;  and   considering  that  the    plaiatiilt 

an  tba  fsith  of  the  registered  sa^e,  may  have  raiaed  money,  made  his 
artwgmpQt  tor  the  purpose,  and  brought  his  suit,  while  tha  conribinad 
defence  of.  tha  tmdor  and  vendee,  if  admissible,  oonld  haeity  be  dia* 
proved,  by  him,  I,  on  that  gronnd^  concur  in  the  decision  of  the  leaned 
Chief  Jostioe* 

(I)  Ani$,  38S. 
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B^are  Sir  BttmeB  Feaeoeh  JS.»  Chi&fJnsHee,  Mr.  Jnaiee  SayUy,  Mr.  Jnstke 

i^ankan,  Mr^  ituiUce  IVtuHf,  and  Mr,  JuiticeVampbdl.  igos 

UkUMELAlA  MiLHroWAB  BAX  SING  BAHADUR  (Dbfenoakt)  u.     ^^  ^ 

BfllKHA  OHOWDBY  {IhAUiTar)* 

Iden-^M^r^f^SegtaircUion-^Act  XIX  of  1843— PttrelkaMr  f6r  Value 

.  ^wUhaut  Nolice-^NoHce^Priority, 

A  regiatwed  deed  of  sale  has  not  prloritr  nnder  Aot  XIX  oC  IMS  over  an  Bit> 
registered  deed  of  mortgage  of  an  curlier  date  (1), 

Per  PKAoncK,  G.  J^  NORMARtyid  Fvkmt,  J  J.,  (Batubt  and  CiMPBV&t,  J  J,,  dit^ 
seHting.)  The  fact  of  a  parchase  of  land  Bnd«r  a  deed  ef  sale  being  kenafide^  and 
\Tithoat  notke  of  a  prior  charge,  does  not  pass  the  land  free  from  the  prior  .charge. 

Ih  this  case  tlio  plaitttiff  claitned  a  lien  on  certain  lands  under  a  bond 
by  which  tkoy  had  been  pledged  or  mortgaged  to  him.  The  defendant 
WAS  a  pnroiinBer  in  possession  nnder  a  deed  of  sale  from  the  same  pro- 
^lefKn*,  of  a  snbseqaent  date,  biit  doty  registered,  while  the  plaintiifs 
bond  was  not  registered.  Tiie  Jndge  fonadthe  plaintiff's  bond  to  be 
iienaine  and  i&oaa  fide.  Twoqneetions  were  raised  on  the  argument  on 
the  special  appeal  on  behalf  of  the  defendant.  / 

Fir3t.^Wb^ilit^,  nnder  Act  XIX  of  1843,  the  defendanti's  registered 
deed  was  entitled  to  rank  before  the  plaintiffs  deed,  notwitbstaading  the 
priority  of  date  of  the  plaintiff's  deed  P 

£f«e(m^y.-^ Whether,  even  independent  of  Act  XIX  of  1843,  if 
the  defendant  is  a  hetMfide  pnrphaser  for  valae  without  notice,  and  ezer» 
cisingdae  diligence,  he  was  liable  to  the  plaintiff  in  respect  of  the  plain- 
tiff's lien  ov^  the  land  ? 

GaWMLi*  and  BumiT,  JJ.,  before  wbem  the  speeial  e^^peal  wm 
argned,«0B8ideffed,  en  the  fint  point,  that  tbe  tnie  intent  and  neantogof 
Act  XiX  ol  1848  wyi  ihat  not  only  ahaU  a  registered  deed  of  eale 
knqtUdrte  ma  nafl^iatered  deed  of  sale,  and  a  registered  deed  of  mort- 
ipige,  an  nnvegiatered  deed  of  nort^dage^  bat  also  that  a  registered  deed 
of  sa&eaiialiinvididate  an  onrsgiateved  deed  of  aecitgege. 

Upon  the  aaeond  qaestien  the  learned  Jodgea  observed  that  **  Inde- 
pendent of  Act  XIX  of  1818,  if  the  defendant  in  possession  nnder  a 

•  apedftl  Appeal,  Ko.  645  of  1866,  from  a  decision  passed  by  the  Jadgo  of 
8hahbad,dated  the  ZUt  December  XS&k,  modifying  a  deeisijai  pessed  by  the  Prinoir 

pal  Sadder  Ameen  of  that  distric!;,  dated  the  19th  July  1864. 

Ci)SeePra}UadMi8serv.  UdiiNarayan  Qoodharam  BTiaUacharjee  v.  Odhoy 
Binghy  1  B.  L.  R.,  A.,  C,  197  ,  Oirija  Sinqh  Chumhr  Bxindopadya,  10  B.  L.  R.,  p. 
y.  Oiridhari  Singh,  I  B.  L.  R  ,  A,  C,  14  ;    880;  and  Act  VIII  of  1871,  S.  50; 
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hona  fide  pnrch&se  can  show  that  he  took  without  notice  or  means  of 

~ DOtice  of  the  alleged  lien  af  »er  usiiii?  due  diligeoce,  he  is  not  liable  on 

Maiiuwar    this  pi  irate  and  unpublished  deed  of    lien  now  produced  against  him, 
Bax  SiNOtt    j^jj^  ^Y^^^  ^\^  jj^gg  should,  failing  the   defence  on  the  first  question,  go 

BAAAbUB  .  t       « 

1).  back  for  a  trial  on  the  second.    Gonsidermg  the  first  question  one  of 

Cbowdry.    extreme  importance  they  agreed  to  refer  the  case  to  a  Full  Bench* 
The  judgments  of  the  Full  Bench  were  as  follows  :— 
Peacock,  C.  J.— tt  has  been  held  in  aeTeral  cases  that  a  deed  of  sale 
registered  did  not  invalidate  a  prior  unregistered  mortgage  under  the 
proTisions  of  Act  XlX   of   1843      There  was  a  case   of   Dooteyckand 
T.   ffurdeo  SuJuU  (1).    There  was  also  a  case  of  HerahU  t»  BtUci^aU, 
which    is   referred    to   In    the    decision    of  in    Dooleydhdnd  v.  Hurdto 
Sukai,  and  the   last  mentioned  decision  Was  followed  by   a  decision 
of  the  Sodiier  Court  in  Bengal  to  the  same  effect,  dated  S3rd  Deoember 
185S.    I  am  of  opinion  that  those  decisions  were  correct.    But  even 
if  I  had  had  doubt  as  to  the  proper  oonstmction  to  be  put   npon  the 
Act,  if  this  had  been  a  new  case  and  there  had  been  no  authorities  on 

the  subject^  I  sbouM  not  feel  that  I  was  right  in  orertuming  decisions 
upon  the  faith  of  which  n&any  persoae  may  have  acted|  unless  I  saw 
that  the  decisions  were  clearly  wrong» 

We  can  look  only  to  the  W.3rds  of  the  Act,  and  must  Collect  the  inten- 
tion  of  the  Legislatui^  by  the  v^rds  which  they  have  used.  It  appears 
to  me  th-it  the  bond  in  question  did  n  t  amount  to  a  deed  of  sale  either 
.  absolute  or  conditional.  Uxit  merely  to  a  charge  binding  upon  the  land, 
either  in  the  hnnds  of  the  Raja  of  in  the  hands  of  any  Other  person  to 
whom  it  might  be  transferred.  The  Legislature  probably  intended  merely 
to  get  rid  of  the  effect  of  notice  to  the  holder  of  a  subsequent  deed, 
when  registered,  of  a  prior  tiuregistered  deed,  and  investigatiotts  a§  to 
which  had  gi?en  rise  to  fraud  and  perjury.  See  the  reoital  in  Act  I 
of  18i3.  That  Act  recites  :^*<  Whereas  the  Bemtry  Laws  now  in 
force  in  the  respective  MofnssOs  of  Bengal,  MadK  and  Bombay,  pro* 
vide  t^t  registered  conveyances  and  other  instiSnents  affeofeing  title 
to  land  and  other  interests  therein,  shall  not  take  px«oedsnoe  of  nnragis- 
tered  conveyances  and  instruments  in  cases  where  the  party  registering 
shall  have  known  of  the  existenoe  of  sUoh  uni^egistered  oottveyanoes  or 
other  instruments:  And  whereas  a  oomplicated  system  of  laws  has 
arisen  out  of  the  construction  which  is  to  be  given  to  the  provision 
regarding  the  knowledge  of  parties  or  notice  had  by  them  in  such  cases : 


-I 


(i;7AgraS.  D.  A.,124. 


FOLL  BENCH  RULINa3.  405 

And  whereas  much  perjury  has  been  committed  in  investigations  tonoh-         1S66 

ingthefaotof  snoh  notice  or  knowledge,   and  much  of  the  time  of  the  "H 

Courts  has  been  occupied  with  such  investigation s  .-  And  whereas,  in  con-  Mabki war 
•equenee  of  forgeries,  perjuries,  fraudulent  oonceahnents,  and  other  prac-  1.^  Bihok 
tioes,  DO   person   purchasiug  or   advancing  money   on   the  security  of  v. 

land  can  salely  rely  on  the  conveyances  or  other  instruments  affect*  Bhikba 
ing  the  title  to  such  land  or  other  interest  therein  affording,  by  means  ^*^^^**^- 
of  their  being  registered,  a  security  against  conveyances  or  instruments 
being  set  up,  as  of  previous  date,  by  unregistered  claimants  :  It  is 
hereby  enacted  that  all  provisions  contained  in  any  Regulation  or  Regu« 
.lations  of  the  Bengal,  Madras  or  Bombay  Codes  touching  such  know- 
ledge or  notice  as  aforesaid,  of  previous  unregistered  conveyances,  or 
instruments  affecting  titles  to  land  or  other  interest  therein,  shall  bo 
repealed  from  the  first  day  of  JiCay  next."  The  effect  of  the  Act,  there- 
fore, was  to  repeal  that  part  of  the  former  Begulations  which  allowed 
proof  of  notice  of  a  prior  d^ed  in  order  to  prevent  priority  being  given 
to  a  subsequent  registered  deed. 

Act  I  of  1843  was  repealed  by  Act  XIX  of  1343  whioh  is  the  Act 
now  under  consideration.  That  Act  states  that :— '*  Whereas  doubts 
have  risen  as  to  the  true  meaning  and  construction  of  Act  I  of  1843,'' 
(the  Act  does  not  state  what  those  doubts  were) :  **  It  is  hereby 
enacted  that  the  said  Act  is  repealed,  except  in  so  fiur  as  it  repeals  all 
provisions  contained  in  any  Regulation  or  Regulations  of  the  Bengal,' 
Madras  or  Bombay  Codes,  touching  the  knowledge  or  notice  had  by 
parties  to  registered  couveyances  and  other  instruments  affecting  titles 
to  land  and  other  interests  therein,  of  the  ezistence  of  unregistered  oon- 
veyances  or  other  instruments  affecting  suoh  titles  or  other  interests 
therein."  The  words  of  Act  I  of  1843  were  :-*And  every  convey- 
ance or  other  instrument  affecting  title  to  lands,  or  any  interest  in  the 
same  author sed  by  those  Codes  respectively,  to  be  registered,  shall,  so 
far  as  regards  any  lands  to  wbich  the  same  relate,  be  void  as  against  any 
person  claiming  under  any  subsequent  conveyance  or  other  instrument 
duly  registered,  unless  the  prior  conveyance  or  instrument  shall  have 
been  duly  registered  before  the  registration  of  the  subsequent  convey- 
ance or  instrument ;  any  alleged  notice  or  knowledge  of  such  prior  con« 
veyance  or  instrument  notwithstanding."  These  words  were  in  my 
opinion  sufficient  to  give  a  preference  to  a  registered  deed  of  sale  over 
a  prior  unregistered  deed  of  mortgage,  and  vice  versa :  but  when  we 
find  the  Legislature  repealing  that  Act  upon  the  ground  that  doubts 
had  arisen  as  to  the  meaning  and  construction  of  it,  and  retoming 

•  55 


'Cbowdhkx 


406  FULL  BBNCH  BULINOS. 

1866        to  the  words  of  of  BegaHttion  XXXTI  of  1793,  iufstfd  of  nnng  thoM 

Mahabaja"  ^^  -^^  ^   ®^  ^^^   whioli  they  had  before  them,  we  cannot  tay  that 
iiAHXBwAB   their  intention  wai  different  from  that  which  the  worda  nsed  by 

Bahadixb    intern  import. 

V.  Afl  to  the  second  f^tmd  wbkih  baa  been  xaiaed  for  onr  opinioni  «ii.f 

^"^^Y  that  the  purchaser  under  the  bill  of  sale  was  a  ho»a  jMa  pnrobaser 
withont  notiooy  and  therefore  entitled  to  priority.  If  the  bond  was 
3!eally  and  "bona  fide  eieonted  before  the  date  ol  the  d^endant's  pnr* 
ohase,  it  would  prima  faoie  be  entitled  to  priority ,  and  the  defeodant 
«oald  not»  aoeording  to  the  decision  in  the  oise  of  Vofdm  Beih  Sam 
V.  LuehpaiU^  Eoyjee  LaUak  il\,  snooeed  withont  proof  that  he  was  a 
lonafide  pnrobaser  for  Talne  withont  notice.  Bat  eTen  if  ihe  defend- 
ant wOTe  to  satiafyl  the  Oonrt  <m  that  point,  he  ooald  nol^  in  my  opimea, 
be  entitled  to  piiority*  unless  the  plaintiff  was  bound  to  give  notice  ol 
his  bond.  If  he  was  not  bound  to  register  it  in  order  tovetain  pitorily 
0¥er  subsequent  purchasers  for  yalue^  I  do  net  .see  what  notioe  he  could 
give  or  was  bound  to  giye. 
The  mere  charge  upon  an  estate  does  not  i^ve  a  right  to  the  possession 

of  the  title  deeds :  and  even  if  it  wonld»  the  plaintiff  iu  the  preeent 
case  had  a  charge,  not  upon  the  entire  estate,  but  only  on  one  or  two  Til- 
lages, which  would  not  give  him  a  right  to  the  possession  of  &e  title 
•deeds  to  the  whole  estate.  Bat  if  the  defendant  ahould  prove  that  he  was 
:a  hondfide  purchaser  for  value,  he  would  throw  the  eaa*  on  the  ^aintiff 
^f  proving  that  he  aotaally  advanced  the  money  as  alleged  in  the 
bond  creating  the  charge,  and  that  the  bond  was  eaeouted  beforo  the 
defendant's  purchase. 

"We  tbinlc  that  the -case  oug^t  to  he  remanded  to  the  Judge  to  try— 

1«&«-Whether  the  defendant  was  a  honajide  purchaser  for  value. 

Sn^y.— Whether  the  plaintiff's  bond  or  deed  of  chai'ge  was  honajide 

imdfor  value,  and  whether  the  money  secured  thereby  was  advanced  to 

the  Baja  as  nlleged  in  the  bond,  and  whether  the  bon^  was  executed,  as 

allegedi  before  the  detect  the  defendant's  purchase. 

As  both  of  these  'deeds  were  executed  after  the  Penal  Code  came 
into  operation,  I  think  the  case  should  be  sent  to  the  Magistrate  in  order 
that  ho  may  investigate  it  and  consider  whether  there  are  any  grounds 
for  institntiog  criminal  proceedings  against  Rajaram  Piokash  (2)  under 
fl.  415  of  the  Penal  Code,  or  under  s.  423  or  464  of  the  same 
Code.    If  the  deed  of  30th  of  March  1862  ({.«..  the  bond  or   deed   of 

(1)  1  Mars.,  46It  (2)  The  vendor. 
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char^)  wastona^  ezeonted  on  tbedajroit  wHioh  it  bears  date,  ifc       Mft 
would  amoaat  to  oheating  to  Boll'tbe  properby    to  the  defendant  without 


difldoiingthe  prior  charge.    Seo  s.    41S   of   the    Penal    Code.    That  Mabfswa 

BeotioQ  says  :««**  Whoever,  by  deceiving  any  person,  fraudulently  or  dis«  Bax  Sikoj 

honestly   induces  the   person  so  deceived  to  deliver    any   property  to  ^^^^^^ 

any  person,  or  to- consent  that  any  person  shall  retain  any  property,  or  Bhixha 

inteatioaaUy  induces  th»  person  so  deceived  to   do  or  omit  to  do  any  ^^^^>^ba* 

thing  which  he  would  not  do  or  omit  if  he   were   not  so-  deceived,   ancE  * 
which  act  or  omission  causes   or  is  likely  to  cause   damage  or   barm  to- 
that  person  in  body,  mind,  reputation,  or  property,  Is  saidto  *  cheat/ 

^  IhBplcmaitUm.'-^A.  dishonest  concealment  of  facts  is  a  deception 
WiUiin  the  meaning  of  this  section.**  And  then  there-  is  Ilkistration  (I)- 
yifhkb.  saysx—**  ▲  sells  and  conveys  an  estate  to  B.  A  knowing  that  in 
oonrnqueBeeotftUofasale  he  has  no  right  to  the  property,  sells  or 
ttfiyrtgages  the  smbo  to  ZL  without  disclosing  the  fEbct  of  the  previous  sale* 
and  0(Miveyanoe  to  By  and  receives  the-  purchase  or  mortgage-money^ 
from  Z.  A  diastoiu"  That  will  be  the  case  i£  the  bond  or  deed  of  charge 
wosAvalidoiis,  and^sfta  Jide  executed  for  valuable  considesation,.and 
thesubeequeot  sale  was  effected  without  disclosing  the  prior  mortgagee 
But  if  the  bond  was  fraudulent  and  antedated  for  the  purpose  of  giving^ 

it  priority  ovef  the  deed  ot  sale  and*  thereby  defrauding  the  defendantj 
it  would  amount  to  an  offence  under  s»  4l64  of  the  Penal  Code.  That 
sectign  says  i^*^  A  person  is  said  tamakeafalse  document, who  dishonest^ 
ly  or  fraudulently  makes^  signs,  seals  or  executes  &  documentor  part 
of  A  doountentr  or  mi^s  any  mark  denoting  the  execution  of  a  doeumenS 
with  the  intention  of  causing  it  to  be  believed  that  suchr  document  or 
part  of  a  doeument  was  made^  sigoed^  sealed^  or  executed  by  or  by  the^ 
authority  of  a  person  by  whom,  or  by  whose  authority  he  knows  that 
it  was  not  made^  signed,  sealed,  or  executed,  or  at  a  time  at  which  he 

knoiws  that  it  was  not  made,  signed.  Sealed,  or  exeouted^  AgJ*  And 
then  wo  have  Illustration  {h)  whiob  sa3rs:-^'*  A  sells  and  conveys  an 
estate  to  2»  A  af  terwards,  in  order  to  defraud  Z  of  his  estate,  executes 
a  conveyance  of  the  same  estate  t6  B,  dated  six  months  earlier  than  the 
date  of  the  conyeyanoe  to  Z,  intending  it  to  be  believed  that  he  had  oon*^ 
veyed  his  estate  to^  B  before  he  conreyed  it  to  Z,  ^  has  committed 
forgery."  But  if  the  bond  was  not  antedated,  but  was  executed  on 
the  date  whmi  it  bears  date,  or  prior  to  the  deed  of  sale^  and  fraudulently 
recited  a  loan  which  did  iu>t  exists  the  case  would  fall  under  s.  4^  of  the 
Penal  Oode,  That  section  says :  *^  Whoerer  dishonestly  or  fraudulently 
signs,  executes,  or  becomes  a  party  to  any  deed  or  instrument  wh  icb 
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18W  purports  to  transfer  or  eubject  to  any  charge  any  property,  or  any  interert 

MATiAitiji.  therein,  and  whfch  contains  any  false  ststement  relating  to  the  oooti- 

Mahbrwab  deration  for  snoh  trauBfer  or  charge,  or  relating  to  the  person  or  per- 

Bahadtjb  eonfi  for  whose  nse  or  benefit  it  is  really  intended  to  operate,  shall  be 

V.  punished   with  imprisonment  of  either  desoription  for  a  term  which 

Ghowdsy  may  extend  to  two  years,  or  with  fine,  or  with  both.    The  deeds   will 

be  impounded  by  the  Judge  until  after  the  investigation  now  ordered. 

Batlbt,  J.— At  the  hearing  I  expressed,  my  concurrence  in  the  views 
eipressed  by  the  learned  Chief  Justice  on  the  first  aod  third  points* 
viz.,  as  to  the  construction  of  the  Registration  Law,  A^t  XIX  of  1843* 
and  its  appliciltion  in  this  case,  and  ss  to  the  propriety  of  directing  an 
enquiry  by  the  criminal  authorities  in  regard  to  ihe  conduct  of  one 
of  the  parties,  and  the  character  of  the  deeds  propouoded  in  this  case. 
I  then  also  reserved  my  judgment  on  the  second  point,  m.,  as  to 
the  right  of  a  bona  fide  purchaser  for  value,  and  duly  registered,  to  hold 
Lis  purchase  unaffected  by  an  unregistered  mortgage  alleged  to  be  of 
prior  date,  and  of  which  no  notice  had  in  any  way  been  given. 

Here  thp  purchaser  who  is  admitted  to  bold  under  a  bona  fide  pur- 
chase for  value,  and  to  have  done  all  he  could  by  registnation  to  give 

public  notice  of  his  purchase,  and  tb us  legally  to  protect  himself  and 
enable  others  to  do  likewise  in  their  dealings  with  the  property,  is  met  by 
an  unregistered  mortgagee  who,  by  the  production  of  a.dooavent  of 
which  no  one  had  notice,  is  to  oust  the  purchaser  of  title  and  possessioB. 
It  was  clearly  neces  sary  by  law  (Act  XIX  of  1843)  that  that  mort" 

gage  deed  should  have  been  registered  if  it  were  a  question  of  priority 
between  it  and  another  deed  of  the  same  description,  f.«.,  of  mortgage* 
The  same  law  enabled  the  mortgagee,  by  registering  his  mortgage  deed 
to  record  its  date  and  other  particulars,  so  as  to  help  to  secare  hjtn^f 
against  allegations  of  antedating  or  other  mala  fidea  in  the  transaction. 
ihiB  same  process  was  that  whic  h  wonld,  at  the  same  time,  have  given 
others  notice  not  to  deal  with  tho  property  as  free  from  the  lien  of  this 
alleged  mortgage,  and  this  might  have  been  a  guide  to  all  as  to  the  real 
position  and  real  value  of  the  property. 

It  is  not  the  policy  of  the  law  generally,  and  it  is  not  equity  and 
good  cooBoienoei  that  parties  should  be  left  in  ignorance  aod  without 
means  of  knowledge  of  the  real  value  and  real  position  of  property 
by  absence  of  such  notices  as  are  practically,  and  are  intended  to  be 
the  legal  guides  to  them  in  these   transaotions  with  property  ;  nor  is  it 

equitable  that   a    bona  fide     purchaser  for  value   should^  having  pur- 
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cliased  withonb  notice  ormeaos  of  knowledgo  of  an  alleged  morigagd,        19(56 
fi&d  his  pnTchasfe  so  enoambered.     In    this  case,  too,  the  pnrchaser's     Mahabaja 
I>oeses8ion  under  his  sale  was  for  some  time  nnqnefitioned,^.  a. »  till  this   Mabvbwar 
mortgage  deed  was  long  after  prodnoed,  and  alleged  to  have  been  long     BabavSs^ 
before  eizecnted,  though  always  unpublished  an  d  never  heard  of  nor  acted  v* 

npon.  If,  under  such  circumstances)  a  bona  fide  purchaser  for  full  chowobt 
value  in  possess'on  is  to  lose  title  and  possession  by  the'produotion  of  a 
hitherto  unheard  of  paper,  capable  of  being  easily  falsely  written,  and, 
unfortunately,  equally  capable  of  being  easily  falsely  altered  by  oral 
testimony  in  this  country,  an  extremely  wide  door  to  most  dangerous 
temptations  to  fraud,  and  too  often  to  successful  fraud,  would  be  Opened, 
serionsly  and  extremely  affecting  existiog  and  bona  fide   purchasers  for 

v%lue.  On  this  ground  I  differ  from  the  majority,  and  concur 
with  Campbell,  J.,  and  I  would,  therefore,  not   rule  that  the    honafide 

and  duly  registered  purchaser  for  full  value  in  possession,  as  in  this 
case,  may  lose  his  title  and  possession  by**  the  production  of  this  un- 
registered mortage  of  alleged  prior  date,  of  which  no  notice  has  been 
given  to  any  one  in  any  way  whatever. 

KoBXAK,  J. — I  agree  entirely  with  the  learned  Chief  Justice,  and  X« 
only  wish  to  add  a  vexy  few  words.  To  construel  the  Begistration  Act, 
.  XIX  of  1843,  as  giving  no  protection  to  a  registered  deed  of  sale  against 
prior  unregistered  mortgages,  and^no  protection  to  a  registered  mortgage 
agidnsta  prior  unregistered  deed  of  sale,  is  to  make  the  Act  a  dead 
letter.  If  this  patter  had  come  before  the  Court  for  the  first  time,  and  I 
had  been  considering  Act  XIX  of  1843,  or  Be^^lation  XXX7I  of  1793, 
8.  6,  els.  1  and  2,  of  wbioh  that  Act  is  a  re*enactment,  I  should 
have  had  some  doubt  in  coming  to  the  conclasion  at  which  the  Chief 
Justice  bas  arrived^  The  Kegulation  recites  that  one  of  its  'objects  is 
to  prevent  individuals  being  defrauded  by  bnyiog,  or  receiving  in  gift, 
or  lending  money  on  mortgage,  or  taking  on  lease  any  such  property 
that  may  have  been  so  previously  disposed  of  or  pledged."  That  is 
the  object  of  the  Begulation,  as  stated  in  the  Preamble.  S.  6, 
ol.  1,  says,  "  every  deed  of  sale  or  gift  of  the  description  specified  in 
ol. 2.S.  3"  (that  is  to  say,  ''deeds  of  sale  or  gifts  of  lands,  houses 
and  other  real  property")  ''  that  niay  be  executed  on  or  after  the 
Ist  January  1706,  and  a  memorial  of  which  shall  be  duly  registered 
according  to  this  Begulation,  sballi  provided  its  authenticity  be  estab- 
lished  to  the  satisfaction  of  the  Court,  invalidate  any  other  deed  of 
sale  or  gift  for  the  same  property,  executed  subsequent  to  the  said 
date  which  may  not  have  been  registered^  and  whether  such  itecond  er 
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1866        other  deed  aball  bate  been  exeonted  prior  or  sabaeqaeiii  to  tbe  registered 
deed."    If  I  were  reediog  that  RegiilatioQ  for  the  first  time,  I  shoiild  ht 


MABStwi.R  etrongly  diepoeed  to  bold  that "  deeds  of  sale  or  gift  of  leads,  honseet  and 

Bah^ur    ^^^^^  ^^  property'*  inoluded  erwf  deed  of  sale»  whether  ifoolttte  of 

V.  oonditioiiial,  and  everj  gift,  whether  as  a  free  gift,  or  apledge^  or  others 

^""DHax  ^^®' '"  *^®  widest  sense  as  intended  to  indnde  every  transfer  of  a  ohsrge 

L  uowDHa     ^^  ^^     ^^^  comes  the    seoond  olaase,  whioh  says  s— »•  Bvery  deed 

of  mortgage  of  the  description  specified  ia  ol.   3^  m.  8.*'     (that  is  to 

say, ''  deeds  of  mortgage  on  land,  houses  and  other  real  property^  as  well 

as  certificates  of  the  discharge  of  such'  eacn«l«anoes''i  **  that  may  be 

executed   an   or  after  the   1st    January  ,1796  and  a  memorial    ot 

which  shall  be   dnly  registered  aeoordlng  to  this  BegnlabioD,  and  pnK 

Tided  its  authenticity  be  established  to  the  satisfaction  of  theOoort* 

shall  be  satisfied  in  preference  to  any  other  mortgage  on  the  same 

property  executed  sabseqaent  to  the  said  date^  whioh  may  not  have 

been  registered,  and  whether  saoh   seoond  or  other  mortgi^^  shall 

have  been  executed  prior  or  subsequent  to  the  registered  mortgage." 

Now  I  think   that  these  words   **  satisfied  in  prof  erenoe  to  any  other 

mortgage  on  the  same  property,  executed  subsequent  to  the  said  date 
which  may  not  have  been  regietered*'  might  have  had  a  sufficient 
meaning  given  to  tbem  by  treating  the  first  clause  as  relating  to  titles  to 
land,  and  the  second  to  the  application  of  money  in  paying  c^  charges 
on  land.  That  oonstructioa  would  ha?e  given  to  the  enactment  a  remedial 
operation  ss  large  and  beneficial  as  the  Legislature,  in  the  preamble, 
declared  their  intention  to  provide  for.  But  I  cannot  say  that  that  oon« 
itruotion  ought  now  to  be  given  to  the  enactment :  because,  for  the  last 
sixteen  or  seventeen  years,  both  in  this  Oonrt  and  the  Agra  Court,  a 
different  construction  has  been  put  upon  it ;  and  if  we  were  to  overrule 
the  cases,  we  should  be  imperilling  the  titles  of  a  large  number  of  persona 
who  may  have  dealt  with  property  in  reliance  upon  the  law  as  stiated 
in  those  deeiaions.  They  are  binding  upon  U8»  and  if  they  are  to  be 
overruled  at  all  it  can  only  be  by  the  Privy  Ooonoil. 

The  next  point  referred  to  us  is  whether,  even  Independent  of  Act 
XIX  of  1848,  the  defendant,  as  a  honafid^  purchaser  for  value  without 
notice,  and  exereieing  due  diligence,  ia  liable  to  the  plaintiff  ib  respect  of 
the  plaintijFs  lien  over  the  land.  Now  I  take  the  position  of  the  two 
parties  to  be  this.  The  plaintiff  Is  a  prior  purchaser,  having  equal 
rights  and  equal  equities  with  the  defendant,  subject  to  what  I  shall 
presently  say  on  t^at  subject ;  and  the  general  rule  is  that  he  who  is 
prior  in^time  has  the  better  right.    But   it  is  soggested  that  the  plain* 
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tiff  luts  failed  to  do  sometihing  whioh  he  was  bonnd  to  do.    It  is  said        1866 

that  he  ahould  have   given  Dotice  of  his  obarge.    But,  vlb  the  learned    MahabajT" 

Chief  Justice  has  said,  to  irhom  could  he  have  given  notice  P    There  was  Mahjswar 

Baz  Simoh 
a  particular  and  specified  mode  of  giving  information,  vim.,  bj  registering   ■  BASAnua 

the  moHgage.    He  failed  to  give  infoimation   in  that  way.   and   the  ^* 

•  Bbixka 

L^slatare  has  distinctly  and   exactly  pointed  out  what  should  be  the    Gbowdst. 

consequences  of  that  omission,  and  we  cannot  enlarge  them.    I  do  not 

mean  to  say  that  a  case  might  not  happen  in  which  a  mortgagee,  who 

by  his  own  act  or   default,  wh  ether  fraudulently  or  not,  has  actually        * 

misled  a  subsequent  purchaser,   aud  indoced  him  to  believe  that  the 

estate  was  free  from  encumbrance   at  the  time  of  his  purchase,  might 

be  estopped  from  setting  up  his  charge  to  the  prejudice  of  the  person 

so  misled  by  him.    But  that  does  not  appear  to  be  the  present  case. 

PuMDiT,  JiF-On  all  three  points  I  agree  with  the  Ohief  Justice 
and  Norman,  J* 

OaxpbsIiLj  J, — It  appears  to  me  that  Act  XIX  of  1843  is  entirely 
adopted  and  imported  from  Begulation  XXXYl  of  1793,  and  as  that 
Eegulation,  XXXYI  of  1793,  has  not  been  repealed  to  this  moment* 
I  think  I  am  justified  in  considering  that  the  two  enactments  may  be 
read    together,  and  that  the  preamble  of  Regulation  XXXVI  of  1793 

may  be  considered  as  if  it  had  been  repeated  as  the  Preamble  of  Act 
XIX  of  1843.  Moreover,  as  it  seems  to  me,  tbe  Preambles  of  those  days 
were  not  mere  statements  of  objects,  but  parte  of  the  Eegulations  them* 
selves.  They  do  not  in  fact  stand  apart  before  we  come  to  the  body  of  the 
Begulations,  but  the  preamble  is  numbered  s.  1,  and  then  we  come  to  s.  2 

and  so  on.  That  being  so,  great  doubt  arises  in  my  mind  on  reading  that 
part  of  the  preamble  which  mentions  one  of  the  objects  of  the  Begula* 
tion  to  be  to  prevent  individuals  being  defrauded  by  buying  or  receiving 
in  gift,  or  lending  money  on  mortgage,  or  taking  on  lease  any  such 
property  that  may  have  been  so  previoosly  disposed  of  or  pledged." 
I  think  the  object  of  the  Legislature  was  to  provide  for  jast  such  a 
case  as  we  have  before  us.    If  we  had   been  deciding  the  case  for  the 

first  time,  then  reading  the  preamble  of  Regulation  XXXYI  of  1793 
as  part  of  an  unrepealed  enactment,  I  should  have  felt  disposed  to 
give  to  the  enactments  as  a  whole  the  construction  which  the  framers 
intended.  But  reading  t£e  provisions  repeated  in  Act  XIX  of  1843 
alone,  I  admit  that  they  will^bear,  and,  in  faolr,  taken  lifterally  do  bear, 
a  different  construction  ;  and  considering  that  several  deoisions  may  be 
said  to  have  declared^  and  in  some  sort  settled,  the  law  accordin   to 
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1866        that  literal   conginietiion,   I  am  no^  prepared  on  this  point  to  dissent 
from  the  judgment  of  my  learned  ooUeagaea,  foanded  on  the  reasons  ao 


Bahldub 

Bbikhi 

Chowdbt. 


Mararaja 

Mahbswab  f  ally  expressed  by  the  learned  Ohief  Jnstioa  and  Norman,  J. 

Bax  Sino 

On  the  second  point,  regarding  the  position  of  an  innocent 
parchaser  without  notice.  I  am  compelled  in  some  deg^ree  to  dissent 
from  that  jadgment.  I  would  go  a  good  deal  further  than  the  Chief 
Justice  proposes  to  go  in  favor  of  an  innocent  purchaser.  The  principle 
which  I  would  adopt  is  that  which  has  I  believe  been  adopted  in  a  hmg$ 
series  of  decisions  of  this  Court  and  of  the  late  Sudder  Court,  and  which 
if  it  has  cot  been  laid  down  authoritatively  as  a  principle  of  law,  has, 
I  think,  not  been  contradicted  iu  the  decision  of  the  Privy  Council*^ 
Varden  Seth  San^  v.  Luchpathy  Roy  LaXlah  (1)— whieh  has  been 
quoted  to-flay.  The  words  T  rely  upon  are  these :—  *'  Let  it  be 
conoeded  that  a  purchaser  for  value  hona  fide^  and  without  notice 
of  this  charge,  whether  legal  or  equitable,  Wonld  have  had  in  these 
Courts  an  equity  prior  to  that  of  the  plaintiff/*  If  ao  much  be 
conceded,    (and  the   Privy   Council   do   not  negative  the  doctrine),  it 

appears  to  me  that,  subject  to*  the  limitations  and  reservations  men- 
tioned in  the  judgments  of  the  Privy  Council,  if  the  defendant  can 
prove  tliat  he  is  a  hona  fide  purchaser  for  full  valne,  and  that  he  has 
exercised  due  diligence  and  care,  and  made  an  apparently  complete 
title,  he  would  be  entitled  to  a  verdict.  In  this  CouH  tfae  only  law  we 
have  to  administer  on  such  snbjects  is  the  law  of  equity  and  good  con- 
science. The  principle  which  protects  an  innocent  purchaser  is  certainly 
not  unknown  to  the  law  of  England.  There,  no  doubt,  the  working  of 
the  principle  is  complicated  and  embarrassed  by  the  distinction  between 
legal  and  equitable  titles.  That  distinction  is  not  known  to  the  law.  It 
is  hard  to  say  in  this  caie  whether  the  holder  of  a  mere  paper  lien  has 
acquired  the  legal  estate,  or  only  an  equitable  lien  on  the  property 
which  the  Court  of  Eqaity  may  or  may  not  enforce.  Our  Courts  are 
(exoept  in  regard  to  certain  special  classes  of  cases)  Courts  of  equity* 
and  of  equity  only,  and  it  seems  to  me  that  the  case  comes  before 
us  to  be  judged  on  equitable  principles  only.  If  that  be  so,  the 
equities  are,  in  my  opinion,  by  no  means  equal.  The  man  who  has 
done  nothing  to  protect  himself  is  not  superior  or  equal  iu  equity 
to  the  man  who  has  done  every  thing.  The  maxim  Qui  prior  e$t, 
in  tempore  potior  eei  in  jure  strictly  applied  Is,  I  think,  rather  a 
Common  Law  than  an  equitable  maxim ;  tliat  is,  in  equity  it  may  boy 
and  constantly  b,  overridden  by  other  rules.    It  is  also  said  leges 


(1)  f^oo.  I.  A.,  103 1 8.  C,  Mars.,  461. 
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^gUaniihui    non  dormienithti8  8uhventuni,     Here    wo*  hare   (suppoeinf^ 
thai  the  plaiotiff  and  defendant  make    out  their  respective  ca8eB)the' 
case  of  one  nukn*  the  plaintiff,  who  obtains  a  pa:.-er  creating  a  lien  on  oer* 
tain  property*  which  he  neither  acts  on    nor  publishes.    He   leaves  in 
the  hands  of  the  original  owner  both  the  possession  of  tbe  property  and 
all  the  ordinary  OTidenoes  of  title  saoh  as  they  are  in  this  country,  and 
keeps  his  lien  as  it  were  seeret ;  and  on  the  other  side,  wo  have  the 
defoodant,  a  man  wbo  deals  with  the  apparent  owner  in  possession  both 
of   ike  property  and   of  the  title,  whom   I   snppsse   to  make  all  due 
enquiries,  to  tarn  eveiy  stone  that  he  oould  reasonably  be  expeoted  to 
turn  in  order  to  test  the  title,  and  to  exercise  proper  caution  in  every 
way:  saoh  a  man,  so  dealing,  buys  the  property,  acquires  possession  and 
an  apparently  complete  title,  and  pays  his  money.    Snbsequeotly>  the 
■ecret  Uen*holder  pulls  his  p^per  out  of  bis  pocket,  and  says, ''  True 
youhav-e  bought  in  good  faith  and  paid  your  money  ;   true  you  had  no 
knowledge  or  means  of  knowledge  of  my  lien  ;  but  my  paper  is  first  in 
date;  by  that  paper  I  am  entitled  to  take  from  you  the  value  for  which 
you  have  paid.    I  claim  the  assistance  of  tbe  Court  to  turn  you  out  and 
sell  the  property  in  satisfaction  of  my  claim."    In  my  view  the  party  thus 
claiming  the  assistance  of  a  Court  of  Equity  has  an  equity  far  inferior  to 
that  of  him  against  whom  he  invokes  tbe  Court.    He  has  taken  none  of 
the  steps  to  secure  himself,  and  prevent  the  alienation  of  the  property  in 
contravention  of  his  claim,  which  a  prudent  and  cautious  man  should  take. 
It  is  true  that,  as  the  law  has  now  been  construed,  he  was  not  absolutely 
bound  to  register.    But  every  facility  for,  and  enconragement  to,  registra- 
tion was  given  to  him  by  the.  law.    Begnlation  XXXVI  of  1793,  s.  5, 
by  exprestily  makintv  it  optional  to  register  or  not  to  register  the  deeds 
Bpecifiei  in  three  olauses  of  s.  3,   seems  to  infer  that  the  registration 
of  the  deeds  mentioned  in  the  other  two  olauses  was  not  optional :  and. 
in  fact,  every  prudent  man  would  register  or  publish  a  mortgage  openly 
for  the  very  sufficient  reason  that,  if  he  did  not  do  so,  every  subsequent! 
mortgagee  without  notice  would,  under  tbe  express  terms  of  the   law, 
be  satisfied  before  him.    There  are  also  several   other  modes  in  which  a 
transaction  creating  a  right  in  real  property  may  be,  as  I  think,  published. 
In  my  opinion,  according  to  the  law  and  practice  of  this  country,  any 
transfer  of  rights  in  real    property  should  be  accompanied  with   some 
sort  of  seisin,  actual  or  formal  and  publij.    It  is  usual  in  case  of  landed 
property  to  proclaim   either   entry   or  pledge  by  public  announcement 
on  the  estate  and  before  the  tenants :  and  the  pledge  of  bouse  property 
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^1866  in  security  for  public  engagementi  i«,  I  th'nk,  always  notified  In  some 

Maharaja  ^^^^^^^  y^&y,    I  think  the  man  who  omits  all   publio  fornoahty  and  pobli* 

MahsrwaB  eatioD,as  well  as  registry,  recorJ  of  names,  or  deposit  of  title-deeds,  fails 

Babadub  ^°  ^^  duty,  or  at  least  takes  the  risk  that  the  property  may  be  subsequent" 

V.  ly  made  away  with  by  the    owner  in  possession.    This  case   may  not 

Bbikha 
Chowdbt  ]  improbably  gooff  on  another  point :  but  I  think  it  rightfully  to  express 

my  opinion  on  account  of  the  apprehension  which  I  entertain  of  what  I 
may  call  frightful  consequences  which  may  result,  if  it  be  established 
as  law  that  not  only  a  Hen  on  real  property  need  not  have  been  regteter- 
ed,  but  that  without  either  publication  or  possession  or  notice  of  any 
kind  it  will  SDffice  to  defeat  the  most  cautious  purchaser.  I  should  fear 
that,  in  this  country,  the  result  would  be  an  entire  insecurity  of  title  : 
that  it  would  he  impossible  for  any  man,  by  any  amount  of  caution,  to 
buy  real  property  with  any  confidence  or  any  security  that  such 
lien-holders  may  not  start  up  with  documents  (or  possibly  even 
asserting  Verbal  engagements)  proved  as  proof  here  goes,  and  which 
be  cannot  disprove,  and  may  defeat  or  harass  him.  My  remarks  have 
special  reference  to  the  state  of  things  prior  to  the  new  Registry  law. 
But  even  that  law  only  affects  documeots  of  date  subsequent  to  its 
taking  effect :  and  I  apprehend  that,  for  the  next  fifty  years,  no^purchaser 
would  be  safe  against  secret  lien-holders,  or  pretended  lien-holders, 
of  date  prior  to  1st  January  1865.  I  think  that  the  lower  Court 
should  be  instructed  that,  if  the  defendant  proves  that  he  is  a  purchaser 
for  value  who  has  exercised  dae  caution  and  diligence,  who  has  made 
an  apparently  complete  title,  and  who  had  no  knowledge  or  means  of 
knowledge  of  the  plaintiff's  lien,  the  plaintiff*s  snit  should  be  dismissed. 
As  regards  the  other  points,  and  especially  the  order  that  the  defend* 
ant  Bam  Prokash  Sing  should  be  sent  to  the  Magistrate  for  enquiring 
into  his  conduct,  I  entirely  concui*  in  the  judgment  of  the  learned  Chiof 
Justice, 
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Before  Sir  Barnes  Peacoch,  KL,  Chi^  Justice,  Mr.  Justice  Bayley^  Mr.  Justice 

I^ormatit  and  Mr.  Justice  Pundit, 

SAKIFUNNISSA  (osb  op  the  Defendants)  v.  SHEIKH  INAYET         p^by.  7 

HOSSBIN  (Plaintiff)  * 


Begulaticm  XVII  of  l&OG-^Mortgage  ^Promulgation  of  Statute-^ Onus.    , 

The  plaintiff  sued,  on  the  Slat  of  December  1861,  to  redeem  a  mortgage  of  lands 
in  Sams,  dated  the  dOth  of  November  1801.  The  morignge  money  was  payable 
on  the  28th  September  1806.  Tf  not  paid,  the  property  was  to  rest  absolutely  in 
the  mortgagee  without  foreclosore.  The  defendant  admitted  that  he  had  not  fore- 
closed ;  bnt  stated  that  Begnlat ion  XYII  of  1806  was  promulgated  inSamnon 
the  7th  January  1807,  and,  conseqaently,  that  the  money  became  due  before  tho 
Regulation  was  promulgated.  Held,  the  onu8  was  on  the  plaintiff  to  prove  that 
the  Regulation  was  promulgated  before  28th  September  1806  (1). 

Thb  suit  was  brotight  by  the  plaintiff  to  redeem  a  mortgage  of  landii 
ia  Sanin.  The  mortgage  was  dated  on  the  30th  November  1801,  and 
the  mortgage  money  was  payable  on  the  28th  September  1806 :  if 
not  paid,  the  property  was  to  vest  absolutely  in  the  mortgagee  withouir 
foreclosure.  The  suit  was  commenced  on  31st  December  1861.  The 
defendant  admitted  that  he  had  not  foreclosed,  but  stated  that  Regu- 
lation Xyn  of  1806  was  promulgated  in  Sarun  on  7  th  January  ld07» 
and  consequently  that  the  money  beoame  due  before  the  Begulation  was 
promulgated. 

Tho  Principal    Sadder  Ameen^  on- the    28th  December  1863,   found 
tbat  tho  Regulation  was  promulgated  on    the  7th  Januaryll807/  and 
dismissed  the    plaintiff's    suit.    Afterwards,  on    review,  he    gave  judg-* 
ment  for  the  plaintiff  upon  tbe  ground  tbat  the  Begulalion  came  inta. 
force  on  tho  11th  September  1806.] 

The  defeadant'appealed  to  the  High  Court  (2).. 

The  jttcTgment  of  the  Court  was  delivered  by 

PsAcoCK,  0,  J,— '(His  Lordship,  after  stating  the  proceedings  in  this 
case  aa  above,  continued.)     The  oase  is  vei'y   clear.     The  Principal 

*  Special  Appeal,  No.  1990  of  18 6S,  from  a  decree  of  the  Principal  Sudder 
Arneesi  of  Sarun^  dated  the  2dth  April  1865,  reversing  a  decree  of  the  Sadder 
Ameen  of  that  diBtrict»  dated  the  14th  July  1863. 

(1)  See  Aot  I  of  1872,  s.  101. 

(2}  There  Is  no  referring  order  among  the  records  of  this  case. 
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toga 

. Sud^er  Ameen,  in  hia  first  decision,  held  thftt  Eegnlnbion  XVII  of  1806 

SARIFUNNI8IA  jiMM  promulg'ited  ID  damn  on  7th  J^nary  1807i  and  be  dismissed  the 
V-  plaintiff's  suit.    That  decision  was  correct,  if  the  Regulation  was  pro- 

iNAYsr       molgatod,  as  he  stated,  and  had  not  been  promalgated  prior  to  the  S8th 
UosssiN.      September  1806. 

Unfortunately,  in  another  case,— iS%d%  Bukthuth  Fuzeelo<mi$$a  (1) 
— which  came  before  a  Diriston  Court,  the  attention  of  the  Jndgea 
was  not  called  to  the  following  words  in  s«  1  of  the  Begalation  :<— **  The 
following  rules  hare  been  ecactod  to  be  in  force  thnmgboftt  the  whole 
of  the  provinces  subject  to  the  immediate  govemmeDt  of  the  Preaidency 
at  fort  William  from  the  date  of  their  promulgation  ;"  and  they  held 
that  the  Kegalstion  took  effect  from  the  date  on  which  it  was  passed  }>f 
the  Governor-General  in  Gouncil,  viz.,  llth  September  1805.  The 
.decision  was  passed  under  a  mistake,  and  oaunot  be  upheld  by  the  Full 
,  ^Bench.  But  the  Principal  Sudder  i  meen,  acting  on  that  judgment, 
granted  a  rei  lew,  and  reversed  his  first  decision. 

Now  the  Principal  Sudder  j\meen  musb  have  been  either  right  or 
wrong  in  finding  that  the  Regulation  was  promulgated  im  Samn  on  7th 
January  1807,  acting  upon  the  atMbement  of  the  Judge  el  the  Zilhk 
in  another  case  between  other  parties.  If  he  was  vighl^  the  Act  waft 
promulgated  after  28th  September  1806w  If  wrong  there  was  of  pfid»n^ 
that  it  was  promulgated  at  an  earlier  date.  The  ontcs  of  showing  thai 
it  was  so  promulgated  rested  on  the  plaintiff,  and  as  he  gave  no  evidenoe 
upon  the  subject,  he  was  not  entitlod  to  a  decree.  There  ia  a  etrong  prc»- 
•nmption  against  the  plaintiff  arising  from  the  fact  of  his  not  having 
brought  the  suit  for  nearly  sixty  years  after  the  28th  September  1808. 

We  think  there  are  no  grounds  for  remanding  the  case,  aa  we  are 
luiked  to  do.  The  deoieion  on  review  must  be  reversed,  and  ire  decree 
that  the  plaintiff's  claim  he  diamissed,  with  all  eoeta  in  the  lower  Oonrio 
tnd  the  wnU  of  ihifl  appeal*  with  the  nsnal  interssl. 

(1)  W.  &i  January  to  Jnlf  18H  ]89. 
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Before  Sir   Barms  Peacoekt    Ki^  Chuf  Justice,  Jir.  Justice  Bayle^t     - 
Mr.  Justice  Norman,  Mr.  Justice  Pundit,  and  Mr.  Justios  CeanpbeU, 

Thus  Q  CJEBN  «.   LALOHAND  KOWBAH,  CHOWEEEDAB,  akd  othbm.*  1866 

Evidence^   Vncorroloraied^Perjury^Aet  II  of  1855>  s.  2Q-^TenaX  Code —.LILJ. 

(Ad  XLY  of  1860),  8. 193. 

A  pozBon  oan«ot  be  convicted  in  the  mofnasil  of  giving  false  eTidence  npotk  the 
VBOonoboTated  eTidence  of  a  mngle  witness  (I). 

Caia/^eU,  J,,  dissenting. 

This  was  an  appeal  from  a  conviotion   before  tbe  Sessions   Judge    of 

The  prisoner  Lai   Cband    was   convicted    and    sentenced  to  threo 
monibs' imprisonment,  under  IB.   193  of   tlie   Penal   Oodo.   on  a  ehargO'    ^ 
of  giving  false  evidence  io  a   sUge  of  a  jndioial  prooeeding,  by  wisely    «' 
asserting  to  the  Joint  Magistrate  that  he   had  not   to)d  tbe  Inspector 
of  Police  that  be  had  taken  bamboos  from  Eartick  Ghose,  Rakhal  Sahee 
aod  others. 

The  proeeediogs  before  the  Joint  Magistrate  showed  that  a  charge 
was  pending  before  him  against  one  Nissa  Ahmed,  the  head  constable  ot 
Knlsinee,  to  whom  a  sum  of  money  had  been  entnisted  for  the  pnrpbei^ 
of  bftilding  a  hat,  that   he   had   obtained   materials  without  paying  for 

them.    The  prisoner  stated  before  tho  Joint  Magistrate  r— '*  I  received 
from  the  head  eoBstable  tbe  prioe  ot  all   the   bMnboos    I   coUeeted ;  I  .^ 

did  not  tell  the  Inspeotor  that  I  reoeiTod  bamboos  from  Kartidc  Ghose*. 
Bogboo  Sahee^  aad  otheni  aamed.'^ 

The  evidenoe  of  Inspeotor  Oavanagh  was  as  follows  r— • 

**  I^as  investigating  the  oondoct  of  the  Enlsinee  head  eonetable  re-  - 
garding  the  aocoants  of  the  zemindaay  dak  building  at  Nobogmm.  I 
remember  that  the  prisoner  told  me  that  he  had  collected  some  bamboos  * 
for  the  purpose  of  that  building.  Lai  Ghaud  told  me  the  names  of  certain 
persons  from  whom  he  had  received  some  bamboos.  I  don't  remember  the 
nfimes  he  mentioned,  but  I  wrote  them  down,  from  his  mouth  at  tbe  time 
in  a  memorondum.**  '  Ftoducing  memoranda  A.  and  B.,  he  eaid  ;-***  These 
are  the  memoranda  I  wrote  with  my  own  hands."  Befreshing 
his  memory  from  them,  he  said  :^"  Lall  Ghand  told  me  he  re- 
ceived bamboos  from  Eartick  Ghose,  Kakhal  Sahee,  and  others.  I 
took  the  names  down  at  tbe  time  in  my  memoranda  aa  the 
prisoners  mentioned  tho  names.  They,  of  their  own  accord,  gave  the  names 


•  Committed  by  the  Joint  Magistrate,  and  tried  by  the'Sessions  Judge  of  Hooghly 

(1)  See  Act  I  of  1872,  s.  184 
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1866         I  am  qaite  certaia  tbafc  this  ia  the  prisoner  who    made  Che  assetiion.    I 

— —  am  quite  certiaia  that  1  made  no  mistake  ;  and  as  each  prisoner  mentioned 

QuEFN       ^^^  names,  I  wrote  thera  down."  Pointing  to  another  doc  a  meni  he  said  :— 
Lalchaho    *'  this  is  the  original  diary  written  by  me  from  the  memoranda,  and  is  the 
KowRAH     yenort  referred  to  in  my  deposition  before  the  Joint  Magistrate." 

CnoWKEEOAB.       "^ 

The  Judge,  in  samming  up  the  case  to  the  jury,  said  :— 
"  You  have  to  determine  whether  you  believe  the  Inspector  or  the 
prisoners  ;  if  the  former^  you  must  convict ;  if  the  latter,  if  you  think  that . 
the  prisoner  unintentionally  maJe  false  assertions,  you  must  acquit.  It' 
is  nothing  to  you  whether  the  alleged  false  evidence  was  or  was  not  oa  a 
point  material  to  the  issue  of  the  case  in  which  it  was  given,  or  whether  it 
was  OB  a  trifKng  or  an  important  point,  orwhether  there  is  any  valid  reason 
for  their  making  a  false  statement.  You  have  to  decide  whether  the 
prisoners  have  falsely  stated  in  their  depositions  as  witnesses  in  the  case 
against  the  head  constable  as  to  the^mstter  of  the  bailding  of  the  zemin- 
4ary  dkk-house,  that  they  did  not  state  as  rocited  in  the  charge.  There 
is  only  one  witness  for  the  proseontion/.but  onder,  s.  28  of  Act  II  of 
1855  (l),.the  evidence  of  that  one  witnesses,,  if  you  believe  it,  is  snflScient 
for  the  conviction  of  the  prisoner ;  for  there  is  no  law  or  practice  of  th» 
Mofussil  Sessions  Courts  which  requ<rea  evidence  oorroborattve  of  such 
single  evidence  in  cases  of  false  evidence  .'* 

The  jury  convicted  the  prisoner  of  giving  false  evidence  before  the 
Joint  Magistrate,  and  the  Judge  sentenoed  him  to  three  montha'  rigorous 
imprisonment. 

On  appeal  to  the  High  Courts  the  case  was  heard  before  Normaa  aiil 
Campbell,  JJ. 

Norman,  J.,  was  of  opinion  toat  the  coavictioo  must  be  quashed  oi^ 
the  ground  that  the  evidence  required  corroboratiQn«  but  Campbell,.  J., 
was  of  a  contrary  opinion.  Therefore  the  following  question  was 
referred  to  a  Furll  Bench  :— 

'*  Whether  a  person  can  be  convicted  in  the  mofussil  of  perjury  opoa 
l^he  evidence  of  a  single  witness  uncorroborated**' 

The  opinions  of  the  Full  Bench  were  as  follows  :— 
Pbaoock,  0.  J.,    (after    stating    the   question   and   reciting  8»  28   of 
Act  II  of  1855.;— -It    is  said  that  s.    28  does  not   ejttend  to  the   mofussil 

Court;  and  that  it  applies  only  to  the  High  Court    on  its   Origuial  Side, 

0)  Art  ir  0/185J  a.  28.— "Ezoept  ia  shall  not  affoot  any  mile  or  practice  of 
cases  of  treason,  the  direct  evidence  of  any  Goart  that  tetyiires  corroborative 
one  witness,  who  is  entitled  to  full  evidence  in  sapport  of  the  testimony  of 
credit,  shall  be  sufficient  for  proof  of  an  accomplice  or  of  a  singlewitness  in 
any  fact  in  any  such  Court  or  before  the  case  of  perjury," 
any  such  person,    Bat  this  provision 
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iaasmnch   ai  tb«  Acb   was    inteuded   to  apply  only  to    Her    Majesty's         ]$6^ 

Supremo  Cottrts.    That  dependti    upon  the   cons  traction  Which    is  to  bo  ' 

pat  upon  the  words*  in  the  general  rnle  laid  drown  in  a.  28,  "  in  any  such 

Ooart,"  or   *•  before  any  sach  parson."    Now,  it  so   happens    that  s.  27,     La.lchand 

waioh   imniediately  precede)  the    section  in  question,   says.— The  rules  Chow»biii>4B. 

of  evidence  in  Her    Majesty's   Supreme  Oourt  as   to  matters  of   Escle- 

■ 

siastical  or  admiralty,  Civil  Jurisdiction  shall  be  the  same  as  they  are 
cm  the  Plea  Side  of  the  said  Oourts,  and  it  is  argued  from  thaN  that  when 
8.  98  Qses  the  words  in  such  Courts,**  it  means  in  any  such  Court    as  is 

lastly  above-mentioned,  viis.,  Her  Majesty's  Supreme  Courts.  But  it 
appears  to  me  th%t  that  construction  is  not  correct.  S.  27  was  nob 
intended  to  alter  thi  roles  of  evi  ience  iu'every  branch  of  the  Suppreme 
Courts,  but  -only  to  make  the  rules  of  evidence  in  matters  of  Bcclesias^ 
tioal  or  Admiralty  Civil  Jurisdiction  the  same  as  those  on  the  Plea  Side 
of  the  said  Courts*  That  was  the  sole  object  of  s,  27,  and  it  did  nob 
apply  to  matters  of  Criminal  Jurisdiction.  But  s.  28  applies  to  cases 
of  treason  and  perjury,  and  to  all  oaees  of  every  kind :  and  it  appears 
to  me  that  the  words  *'  before  any  such  Courts"  were  intended  to  rofer 
to  al4  Courts  of  Justice  in  the  territories  then  in  the  possessioti  and 
under  the  govemmeit  of  the  Fast  India  Ccmp&ny,  as  mentioned  in 
B.  2  of  the  A  ot.  The  words  **  or  before  any  person "  cannot  refer 
to  persons  mention  ed  ins.  2?,  as  no  persons  are  mentioned  therein- 
They  in  like  manner  refer  to  the  persons  mentioned  in  s.  2,  th, ;  all 
persons  having  by  law,  or  consent  of  parties,  authority  to  take  evidence* 
Ss*  3)  5,  7,  11,  and  other  sections  use  the  words  "  all  such  Courts 
and  persons  aforsaid,"  and  ns.  6,  9,  12^  and  other  sec  tions  use  the  Words 
"all  such  Courts  and  perions  aforesaid,"  referring  to  the  Courts  and 
persons  mentioned  in  s.  2.  The  Act  passed  was  far  the  improvement  of 
the  law  of  evidence,  not  ndy  in  the  Supreme  Courts,  but  in  all  the 
Courts  of  the  country.  Neither  the  title  nor  the  preamble  limit  the 
Act  to  the  Supreme  Courts. 

I!  the  words  "  such  Courts,"  in  s.  23,  re''er  to  the  Supreme  Courts, 
because  those  were  the  Courts  last  mentioned,  ss.  30,  41, .and  45,  which 
use  the  words,  "  such  Court  or  person/'  must,  upon  the  same  reasoning 
be  construed    to  refer  to  the    tSuprome  Courts.     The  Act    recites  that  ic 

is  expedient,  further,  to  improve  tho  law  of  evidence,  and  then  proceeds 

to  enact ''  that,  within  the  territories  in  tho  possession  and  under  the 
government  of  the  East  India  Company,  all  Conrts  of  Justice  and  all 
persons  having  by  law,  or  oonsent  of  parties,  authority  to  take  evidencoi 
shall  take  judicial  notice/*  &o.  Further,    the  proviso  in  8,  28  shows  that 
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Id66        ^any   snoh  Coart^   w»  not  iatended  to  refer  simply   to  the  Supreme 

•~T *"Cottrt?  it  says  :—•*  Bttt  this    pro?iBioo,*'  that  is,   the  provision   that  the 

V.  evideaooof  pae  witBiess,  who  is  entitled  to  full  credit,  shall  be  sufficient* 

'ko^iiah^    for  proof,  and   "^hall  not  affect  any  nh  or  practice  of  any  Court  that 
Chowkkbdia  requires  corroborative  evidence  in  support  of  the    testimony  of  an  accom- 
plice or  of  a  single  witness  in  the  case  of  prejury." 

Kow  the  worda  *'  of  any  Oourt^  would  aat  have  been  Used  in  the 
proviso  of  the  preceding  part  of  the  section  had  they  been  intended  to 
apply  only  to  tb«  Snprenie  Oourta ;  wkersas  if  my  oonstmetioii  is 
correct  that  the  words  **  sack  Coort "  and  ^'  such  person  '*  refer  to  the 
Conits  and  persons  nsentioned  in  tiie  second  section  of  the  Act»  thm' 
words  of  ^  any  Oeurt,^'  te.,  are  appUcabln  and  correct.  According  to 
the  law  as!  administere  d  in  tlie  exercise  of  Original  Criminal  Jnriadiotioii* 
the  evidence  of  only  one  witaefi8»  uncorroborated,  is  not  sufficient  to 
convict  of  perjury,  because  it  is  govemed  by  the  rules  of  the  law  of 
Bnglandb  I  do  act  mean  to  say  that  every  rule  of  the  law  of  evidence 
as  adminiatered  in  England  applies  to  the  mofussii.  but  I  cannot  think 
that  we  ought  to  pat  suck  a  oonstmotioa  upon  s.  28,  Act  II  of  1865,  aa 
would  allow  a  person  to  be  convicted  of  perjury  alt  Alipore^  or  io  ofiber 
parts  of  the  mofussil,  upon  the  uncorroborated  testimony  of  a  single 
witrDoss,  when  sack  evidence  would  be  insoffieient  for  a  convietion  in 
Gs^eutta  before  tke  Higk  CoQit  in  the  exercise  of  its  Origit>al  Criminal 
Jarisdaotioa.  Suck  a  oonstroetion  would  not  be  very  cmisislent.  But 
if  the  law  is  so,  we  ace  bound  by  it.  If  there  was  any  rule  or  practice 
in  tke  Sadder  Court  or  in  the  Courts  in  the  mofusail,  which,  before 
Act  II  of  1855,  prevented  a  oocviotion  for  perjury  upon  the  evidence 
of  a  single  witness  without  any  oonoboiation,  it  appears  to  me  thait 
suck  Courts  fall  within  the  proviso  in  s*  28.  Now  there  is  a  caae  whick 
was  decided  by  llr*  Samaells  in  the  Sadder  Court,  Ooperns^en^  v* 
Qareeh  Feadah  (1),  in  which  the  rule  was  laid  down  -  as  f  v>llows  :•« 
'*  Perjury  is  not  to  be  assumed,  because  the  stoxy  of  one  man  appears  to 
be  more  credible  than  that  of  another.  There  must  be  certain  proof 
adduced,  independent  of  the  oath  of  one  of  the  parties  that  the  deposi- 
tion of  the  other  is  false  ^*'  that  is  to  say,  the  oath  of  one  man  is  not 
sufficient  to  convict  another  of  perjury,  when  he  has   sworn  to  the  con- 

trAi*y  >  ^^^^  7^^  ^^®  ^^^  ^  ^^®  ^^®  evidence  which,  by  an  accident,  is 
the  more  credible  for  the  purpose  of  convicting  of  perjury,  but  you 
must  bring  something  corroborative  or  something  more  tban  the 
evidence  of  one  witness.  This  rule*  which  was  laid  down  by  the 
Sudder  Court  in  this  case,  is  supported  by  other  cases,  and  is  in  aocord- 
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ftnce  with  tha  principle  of  the  English  law.     Indee »,  I   think,  I    may         IS66 
waieLy  aaj,  that  it  was  the  pi*actice  of  the  Sadder  Nisamut  and  of  the       Qusem^ 
MofiMBil  Courts  not  to  allow  a  conviction  of  perjury  upon  the  uncor-  v- 

roborated  evidence   of  «  single  witness.     Consequently,  the  case  does     ^^^^^h^ 
Bot   fall  within  the  general  rale  of  s.  28,  inasmuch  as  it  is  taken  out  CbowjleiO'Ir 
of  that  rale  by  the  provision  which  says,  that  the  rule  is  not  to  affect 
'  may  rnle  or  practice  of  any  Court  that  requires  corroborative  evidence 
ai  a  single  witness  in  a  case  of  perjui^. 

We  do  not  sit  here  to  make  the  law,  nor  to  exercise  the  functions  of 
Legialatgrs,  but  to  administer  the  lawi  aa  in  our  consciences  we  believe 
it  to  exist.  It  is  unnecessary,  therefore,  to  enqtiii-e,  whether  the  rule 
of  English  law  or  the  rule  of  practice  of  the  Mofussii  Courts  are 
founded  upon  sound  and  correct  principles  or  not. 

BiLTLBT,  J*. — la  this,  case  iVould  distinctly  confie  myself  to  the  caife 
as  one  of  perjury.  The  question  then  is  whether,  when  A  hns  deposed  one 
way,  and  B  has  deposed  exactly  the  contrary,  and  upon  thia  B  is  accused - 
of  perjury,  the  statement  of  A  on  oath,  which  is  one  statement  against 
that  of  B,  also  on  oath,  will  require  some  oorroboracion  before  B  can  be 
convicted  of  perjury.  I  think  that  the  principle  laid  down  in  .the  deci- 
sion of  Mr.  Samuells  in  the  case  of  Govemmeni  v.  Qoreeh  Seadah  (1) 
is  that  which  should  be  followed.  That  case  is  very  aualogous-to, 
this.  The  prinoiple  I  would  follow  hero  is  enunciated  in  the  following 
words:— "The  conviction,  which  is  founded  simply  on  the  oath  of  the 
persons  accused  by  the  prisoner,  cannot  stand.  If  I  were  to  affirm  such 
a  conviction,  no  person  bringing  a  charge  against  a  darogah,  who  hap« 
pened  to  enjoy  the  good  opinion  of  the  Judge  and  Magistrate  of  that 
district,  wonld  be  safe.  .  Perjury  is  not  to  be  assumed,  because  tho 
story  of  one-man  appears  to  be  more  credible  than  that  of  another. 
The  must  be  certain  proof  adduced,  independent  of  the  oath  of  one 
of  the  parties,  that  the  deposition  of  the  other  is  false."  As  I  said 
before»  the  case  before  us  is  a  case  of  perjury,  and  therefore  I  would 
not  go  beyond  it,  or  enter  into  any  other  question  of  the  construction 
or  application -of  Act  II  ol  1855,  irrespec.t'tve  of  this  case  of  perjury. 

NoBMAir,  J.  (after  stating  the  facts  as  above).— I  may  observe  that 
the  prisoner  was  called  before  the  Joint  Magistrate  to  prove  that  by  the 
deaire  of  the  head  constable  he  had  taken  bamboos,  without  paying  foe 
them,  from  Kartick  Ghose  and  other  vi  lagers.  He  denied  it-  The 
question,    whether  he   had  not  told  the  inspector  that  he  had  not  done 

.    '   (1)  9  Niz.  Ad.  Bep.,  210. 
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i'IM6        80,  waa  apparenttly  ptit  to  him,  in  order  toilhow  tfaaifc  hb  BtaiemeDt 

onw        '^Wore  tbe  Magtatrtkte  was  at   Tariaace  with  the  statemeiit  made  hy  him 

V.         to'the  inipeetor,  and,  coosequeatly,   thathm  evidenee  in  cseiApatioB  tA 

LiUfHAirD  ^^  )|Qg^  oonstable  waa  not  to  be  relte"),  on  as  oppoeed  to  that    whiek  it 

KoWBAH 

CBViruKDiB  was  tfipected  that  Karttok  Ghoae  and  the  other  rinagere  woald  giTt. 
It  was  eiesriy  material  as  tffecibing  hie  eredit  and  the  credibiKty  of  hie 
stoteoseiilron'oath  before  the  If agietirate.  it  is,  therefore^  ndt  n^oefBaiy 
for  me  to  evprese  any  opinion  as  to  whether  a  false  statement  flude  by  » 

witness  on  a  point  wholly  immateml  to  the  issue  in  a  cause,  IsaigiTing 
of  Ealse  eTidoBce,  and,  as  such,  punishable  under  the  193rd  eeotbn. 

The  only  other  point  is,    that  the  prisoner   was  ^oonvicted  of  giving 

false  evidence,   the  only  .proof     that    the  testimony   was    false   being 

that    of    a    single   witness.    i9,   28,  Aot  II    of   1865»  enacts   (rMidff)- 

«  An  aoconiplio  can    hardly    be   said   to    be  a  witness   entitled   to  fmll 

•credit.    lam  disposed  to  'thitdcthat^  by  the  law  of  -evidence  in   this 

•tjonntry,  «id   the    practice  of  the  hite  i9adder   Court,    the  testimony  of 

an  accomplice  required   confirmation  '(see  Begulotion  Xof  ofl824)«    I 

think  tbat  by  the  rale  and  practice  of  the  late    Sadder  Court,  some 

•corroborative   evidence   waa    required    to   prove   the    falsehood  t)f  the 

atatement  on  which  perjury  is   assigned :  that  a  conviction   for  perjury 

was  nob  allowed  to   stand   where  there  was   the  mere  -uncOTraborated 

oath  of  the  prosecutor  -against  the  oath  of  the  prisoner.    See  a  oase  in 

Beaufort's  Digest,  laragraph  4568,  in  which,   however,   the  rule   was 

probably    misapplied.     See   also    Qon&rMMn^  v.    CToree^     Peeuki^    (1), 

Yo&edi    of  Qoewnrnmi   v.   Mv^umoX  Kvkkha,  (2),     and  Qownmai^   t. 

I  am  sure  that  il^e  rule  rested  en  aomid  policy. 

After  a  Tory  careful  consideratioB,  I  am  disposed  to  think  that  the 
evidence  of  two  witnesses,  or  at  least  seme  'carroborauro  ovidence  of 
the  oath  of  a  smgle  witness,  is  etill  necessary  to  prore  the  falsehood  ef 
any  statement  charged  to  be  false  evidence.  But  I  feel  considerable 
•diffidence  on  the  subject.  Vy  Tiew  is,  however,  ap  parently  in  accord* 
ance  with  the  opinion  of  Mr.  Norteu  in  his  work  on  Eyidence 
a.  622.  1920  cases  «f  the  other  prisoBera,  whe  were  tried  at  the  same 
time,  are  precisely  am^ilar.  I  would  qoash  the  coaviction*  I  should 
regret  the  acqqittal  of  the  piiaouers  oa  this  ground  the  less  beoanse 
of  the  shape  which   the  ^charge   ia   the  present   instaooe  baa  assumed* 

<1)  9  Nia.  Ad.  Bep.,  21<X  \%\  2  Nia.  Ad.  Bep.,  ed.  by  HacnaghteOf 

(2)  1  Niz.  Ad.  Bep.,  ed.  by       168. 
Uacnaghten,  3U 
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The  sabstaniial   offeace  oC  which    the  pnaoners  were  apparently  gnilty        1866 

was    thflto£  giving   false  evidezice  in  order  to   screen   an  offender.    In.      on-ww 

order  to-  panish  them  for  that  offence*  of  which  there  was    no  safl&cient  v. 

proof,  tiie/   am  charged  witb>  having  spoken'  falsely  by  denying  that      Kow^I?' 

they  made  a  particular  statement  (k>  the  PoUce  officer.    The  confessions  Chowkiioab^ 

of   persons   accnsed*  made*  before  Tolice   oonstablea   are   not  admitted 

a»  evidence  of   guilt;    and  it  would   certainly  seem  to  be  a  dangerous 

practice  that  one  who  has  made*  such-  k  statement  or  confession  before  - 

a  imgle    Police-  constable,  should  be  compellable*  to  repeat   or  admit 

that    ho  made*  the    confession  before   the  Id^istrate  or  Jud^e,    on* 

pain  of  being  charged  with  perjury  if  he  retracts  and  denies  that  he  • 

made  the*  statement.    If  the  statements  of  the  prisoners  made  to  the- 

Inspector  are  true,  they  are  probably  liable  to  be  charged ,  as  guilty  of, 

or  of  abetlangy  offences  onder  the  105th  or  the  409th   section-  of  the-  « 

Penal  Code. 

The  ease  having  been  referreii  to  the  Full  Bench  en  the  second^ 
point,  as  the  majority  of  sooh  C^Hirt  agree  with  me/  the  convictions 
will  be*quashed. 

PuivinT^  J.~l   believe   that  in  the  Mq  Stidder  Nisamut,  the  Jud^s 
almost  invariably   convicted'  prisoner  tried' for  perjury,   when  the  oath 
against  the  former  oath  of  the  prisoners  was  corroborated,  and  so  I  shouldl 
hold  in  this  case,  that  the* testimony  ol  one  witness  is  not  suffisiently  legal 
tocon^t  the  prisoner. 

Campbisl,   J.-^The-  qaettioa  arising  in  this  case  isu  point  of  law 
in  enminal  appeaT,  from- a  conviction  by  jiiry  for  false   evidence,  first 
heard  by  Norman,  J.|  and  myself.    There  was  a  difference  of  opinion^ 
on   account  of  whicb  we-  thonght  it  necessary   to  refbr  the  case   to  at 
7uU  B^ochv 

If  I  were  charging  a  jury,  or  advising  an  inexperianoed  Judge,  I 
slipuld  probably  say  that,  in  ninety-nine  capes  out  of  a  hundered,  a 
single  witness  would  not  suffice  for  a  oonviotioii  in  a  ease  of  this  kind. 
As  a  matter  of  credibi'ity,  I  have  no  doubt  that  it  is  sa  Btit  we  are 
Bowoalledon  to-  determine  the  matter  simply  as  a  dry  point  of  law, 
and  of  lav  only.  The  pris<mer  has  been  convicted  of  false  ev  dence  • 
in  a  trial  by  jury  in  the^  Sessions  Obuirt.  upon  the  evidence  of  one 
witness  which  the  Jury  and  the  Jbd  ge  deemed  worthy  ef  entire  credit  f- 
and  my  learned  oolfeagae'  and  myself,  who-sat  on>  the  Division  Bench,, 
were  agreed  that,  as  a  question  of  faot^  we  neither  had  the  power  to- 
i^terfere,  nor  saw  wy  reason  fQr  interfering,,  with  that  convictiout;: 
that  iathi^  respect  t^  appeid  Qoold  not  bp  susbaiaed*    The  onlyqoes. 


424  FULL  BENCH  RCLINGS. 

1B66         tion  is  whether,  that  being  so,  we   are,  as  a  matter  of   tecTinical    lair, 

QoEEV       boand  to  quash  the  conviction  ;  to  say,  we  havenodoabt  of    thejfcruth 

V.  of  the  evidence  for   the  prosecution^   we  have  no  doubt  of  the  guilt  of 

KowBAH     the  prisoner,  we  have  no  power  to  interfere  wtt6  the  filnding  of  a  jtny 

CiiowKEECAB  on  the  facts,  but  still  we  are,  in  a  case  of  perjuiy,  bound  by  a  technical 

rule  to  release  the  prisoners,   because  the  evidence  of  one  witness  is, 

in  law  as  distinguished  from  fact,  insufficient  lor  a  conviction,  and  the 

jury   cannot   legally  find   a  verdict   upon   it*    I  concur  in  the  view  of 

Act   II  of    1855,    8.    28,  which  has   been  taken  by   my    learned   col« 

leagues.    The  first  sentence  of  that  [section  lays  down  the  general  law 

of  British    India,  viz.,  that   one    witness  of  nnimpeachod  credit  is  (if 

believed  by  the  Court)  sufficient  for  a  conviction  in  a  case  of  perjury, 

or  in  any  other  case.  The  second  sentence  makes  an  exception  in 
regard  to  Courts  where  a  contrary  rule  or  practice  is  already  established. 
It  is  not,  I  think,  necessary  here  ^o  discus  whether,  in  English 
Courts,  there  is  really  on  this  subject  a  rule  of  legal  effect ;  whether 
in  a  case  of  perjury  proved  by  a  single  witness,  the  quesiion  is  one  for 
the  jury  or  for  the  Jndge.  I  have  no  donbt  that  since  the  English  law 
prevailed  in  the  late  Supreme  Courts^  and  it  was  not  in  1855  thought 
necessary  to  go  beyodd  that  law  for  the  purpose  of  rendering  the  law 
of  those  Courts  uniform  with  that  of  British  India  in  general,  the 
second  sentence  of  s.  28  was  intended  to  reserve  the  law  of 
England  in  those  Courts  in  regard  to  the  p^int  now  before  u«,  what- 
ever the  Judges  might  construe  that  law  to  be.  Up  to  the  present 
moment,  the  Criminal  Procedure  is  entirely  different  within  and  without 
the  limits  of  tbe  original  jurisdiction  of  the  High  Court ;  and  it  seems 
to  me  that,  in  1855,  the  Legislature  recognised  and  contemplated  a  very 
wide  difference  in  the  Criminal  Law  and  Procedure  within  and  with* 
out  the  Mahratta  Ditch.  But  the  wording  of  the  second  sentence  of 
B.  28,  even  if  specially  designed  for  the  Supreme  Courts,  in  terms 
extends  to  all  Courts  in  which  there  had  been  previously  established  a 
rule  or  practice  requiring  corroborative  evidence  in  support  of  the  tes. 
timony  of  a  ainglo  witness  in  the  case  of  perjury.  The  questicn  is, 
therefore,  narrowed  to  this,  vi»-t  whether  in  the  Courts,  of  Bengal  such  a 
legal  rule  or  practice  had  been  established.  I  ^think,  however,  that 
when  the  Legislature  had  laid  down  a  broad  and  liberal  rule  for 
British  India,  and  allows  only  of  exception  in  regard  to  certain 
Courts,  then,  before  we  establish  the  exception  in  the  Courts  of  Bengal^ 
before  we  give  effect  to  a  highly  technical  rule  at  varimce  with  the 
genei*al  law  of  British  India,  we  must  be  satisfied  that,  in  rcality/such  a 
rule  was  clearly,  distinctly,  and  definitely   establishod  as  matter  of    law 
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Pre^ioos  to  the  Penal  Code,  the  criminal   Ia\f  of  the   Mofofisil   Coarts         ^^^ 

was  very  Tsgue  and    nticertaia.    It  may   be  thnt,  both    in   criminal  and        Qubvn 

civir  matters,    single  Jadges  may  occasionally  haTo    some   what  loosely     .     ^• 

quoted  what  th<^y  supposed  to  be  the  rules  of  English  law.    But  I  cannot      Kowkar 

think  that  two  or  three  isolated  instances  of  such  rvfereuces,  culled  from  Chowkbkdae. 

a  vast   number  of   decisions    extending  over   yery  many   years,  would 

suffice  to  establish  a  rule  of  law.    In  this  inswanoe,  so  far  as  I  have  seen, 

even   such   dida  are    quite  wanting.    A  great  deal   depends  on  the  way 

in  which  the  words  ^'practice"  is  understood.    I  quite    admit   that  it  may 

be  found  that,  iu  practice,  in  a   very  great  many  cases,  a  single  witness, 

nncorroborated,  was  not  deemed    sufficient  for   a  conviction  for  perjury 

But  that  is,  in  my  view,  a  question  of  the  credibility,  not  of  the  admis* 

sibility,    of  the   evidence.    The  question  is    whether   there  is  a  practice 

elevated  to  the  dignity  ol   an  absoluie  rule  of  law,  viV.,   that  though    we 

may,  to  the  fullest  extent,  believe  the  evidence,  we  cannot  convict  upon 

it,  and  must   set   aside  the   verdiot  of  a  jury.    Such  a   rule  of  law  roust, 

it  seems  to  me,  have  been  clearly  enunciated  and  consistently  acted  oa 

before  it  can  be  binding  upon  us  under  the  terms  of  the  statute,  I  cannot 

see  that  it  has    been  so*    I  do  not  find  it   clearly  and   broadly  expressed 

ID  ouambiguous  terms  in  a  single   case. which   has  come  to  my  notice. 

Beaufort  quotes  one  case  in  which  the  Judge  refused  to  convict  for 
perjury  on  the  evidence  of  two  witnesses,  because  it  was  oath  against 
osth ,-  that  can  hardly  be  applicable.  One  or  two  other  cases  have 
been  examined,  and  especially  one  is  relied  on,  decided  by  Mr.  Samuel's  - 
— ChvwnmeiUY.  Goreeb  Peadah  {I) —in  which  it  seems  to  me  that  the 
expressions  used  mean  that,  in  tho  particular  case,  the  judge  d.'d  not 
think,  and  in  similar  cases  would  not  think,  the  unsupported  testimony 
of  one  or  two  witnesses  interested  in  the  matter  sufficiently  credible. 
In- truth,  on  examining  that  case  I  fi.nd  that  there  were  two  wit- 
nesses who  directly  swore  to  the  perjury — "  the  darogah  and  a  bur. 
knndas  named  Meheeroolleh."  Mr.  Samuells  also  says: — ^'Tbe  only 
evidence  against  the  prisoner  is  that  of  the  darogah  and  the  burkundaz 
whom  he  had  acouBed,  and  the  conviction,  foimded  simply  on  the  oath 
of  the  persons  acooused  by  the  prisoner,  cannot  stand."  It  is  evident 
that  this  case  is  not  in  point,  nor  have  I  seen  any  other  more  eo.  I 
cannot  see  that  any  rule  of  law  on  the  subject  was  eatablisheJ  in  the 
Courts  of  Bengal,  and,  therefore  I  would  not  give  effect  to  such  a 
technical  rule  in   opposition  to  the  general  law  of  India. 

The  appellants  having   been   convicted   by    the  jury,  I  would   dismiss 
the  appeal. 

(1)  9  Niz,  Ad.  Rep ,  p.  210. 
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Ftffry.  12.         Ba/ors  Sir  BamBarFeatoeh,  IH.,  Chief  Jutitee,  Mr,  JutHee  Bayleyf  Mir 

"^       Jnetice  BeionKarrt  Mr,  Justice  PimdU*  cmd  Mr.  Jniiiee  Maephert&n. 

In  th«  mattib  or  th«  Fmnoxr  or  SAMPRA8AD  AAZBit. 

Tower  efSigh  Odurt — Btay  of  Crimiiuxl  Vroeeedings  ^"Perjury  ^Fargevy — 
Criminal  Procedure  Code  (AH  XXV  of  1861)^  «.  171. 

When  a  Ciril  Court  directs  tbat  crimiiuJ  proceedings  bo  taken  sg^uist  a  party 
to  a  suit  befof»  it  for  perjury  or  fbrgery,  the  Btith  Court  has  no  power,  on  an 
appeal  being  preferred  agatnat  the    decision  of   that  Conrt,  to   direct  tfiat  sn^ 

prooeadtaga  ba  stayed  an  til  the  appeal  sftsil  hava  been  heard  sod  detemliMd.- 

Tbb  petitton^r  had  been  coirmitted  for  trial  by  a  CiviT  Court  on  a 
charge  of  perjciry  or  forgery  in  a  suit  before  it.  h  special  appeal 
haTing  been  perferred  against  the  decree  in  the  smt>  the  pebitioner 
mored  the  Bigh  Court  to  staj  the'erimiual  proceedings  pending^  the 
resalt  of  the  appeal.  The  case  was  sabmitted  for  the  opimoB'  of  a  Full 
Beneh  by  Loch  and  Glover,  J  J.,  under  the  foIPDwing  order : 

The  vakeels  %9€  the  petitioner  have   prodooed  no  order  of  this  Cdnr^ 

in  a  previoaa  ease  staying  tha  praeeedings  of  the  Cbiirt  belbw  in 
regard  to  the  comnuttsi:  ef  a  party  till  the  restdt  of  the  special  appeal 

tben  pwidi^g  was  made  known;  and  aa  ib  appears  questiooable  whether 
thia  Court  has  anthoifiy  to  interfere  wil'h  the  proeeedihgi  dirtotia^ 
the  comnitjneiit  of  a  party  for  pejrary  qif  forgery*  we  bbink  tha^  the 
qaestion  shiitld  be  sabmittod  for  decision  of  a  Full  Benck. 

Baboos  AnvkvA  Ohand'ta  Mookerjee  and  Admtoeh  Dhur  for  tha 
petitioner. 

Baboo  Madhah  Banerfee  centra* 

The  following  judgements  were  delivered : — 

Pbacock,  0.  J.— I  am  of  opinion  that,  if,  in  the  coimw  of  hearihgr  • 
9nit|  a  Civil  Court  commits  a  party  to  the  suit  for  trial  on  a  charge  of 
perjury  or  forgery,  or  directs  that  the  case  be  made  over  to  a  Magia* 
trate  for  investigation  of  such  a  charge,  this  Court  cannot^  in  the  event 
of  a  regular  ox  special  appeal  being  lodged  against  the  decision  of  the 
lower  Court,  interfere  to  stay  the  criminal  proceedings  until  the  appeal 

ill  have  been  heard  and  determined. 
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• 

Aft  Ihe    qnestioA    propoanded  is  somewkat   anbignoas,    and    it  is        1866 
doobfeful  whetker  the  referring  indgBs  in  usiag  the  words  **tlaXfL  C^urt"  j^  yvib  matI 
intended  the    Division  Bench  of     which  thej  were  the  Jodg^es  or  the  tbb  of  thb 
High    Court  generaHy,  we  have  beikrd  the  question  argued  with  re-  aSS^^^J 
fereuce  to  the  power  c^  the  High  Court    generalTj,   ae  well   as  with       Hasba 
reference  to  the  power 'of«  Diyis  ion  C<xirtiii  the  exercise  of   either 
Ciyil  ^r  Qrimtnal  Jurisdiction. 

The  xffder,  H  treated  as  ^fa  order  in  b  civil  ease,  is  not  vpp-^^ 
aUe  nnd§r  Act  Vin  of  18W.  Act  VIH  xd  1859,  a,  865,  giim  an 
appeal  against  orders  as  to  finrs,  -or  as  to  miprfsobnieiit  under  the  Aetr 
«iiid  on  appeal  is  also  given  by  the  Code  of  Crhninal   Procedure  in 

similar  ■oases  bjs.  412^.    But  no  appeal  is   given  either  by  the  Codd 

of  Grinuasl   or  OiviL   Procedure  against    orders  which  are  left  to  tba 

d&soteiion  of  the  Cit*!!    Court,    ett^>er      srAnting  or'wHhholdingvaaiio- 

tiontoa    a  criminal   prosecution  under  ss.  169  or  170,  or  against  an 

order  aendiag  a  case  for  investigation  before  a  Magistrate  undar  s»  171 

of  the     Code  of    Criminal    Prooednre.    S«    414  of  that  Code     onsets 

that  "^  unless  otherwise  provided  by  this  Act^  or  by  any  other  law  for  the 

time  being  in  force,  no  appeal  shall  lie  from  any  order  or  sentence   of  of 

Criminal  Coort.^    There  is  no   special   provision  made  by   the  Code  for 

oases  of  sanction  under  ss.  169   or   170,  x>r  of  orders  for  investigation 

under  s.  171.    I  am    of  opinion,    therefore,     th  t  this    Court   cannot 

either  in  the   exercise  of   Civil  or   Criminal  Junsdlction,  entertain  an 

appeal  against  any  snch  sanction  or   order.    It  cannot^ .  as  a  Court   of 

fievision,  reverse  such  sanction  or    order  upon  the  ground  that  it  was 

not  warranted    by  the  facts,  for^  as  a  Court    of  Revision,   it  oannot 

reverse  an  order  except  for  error  in    law.    In  the  present   case,  the 

application  was  not  bj  Way  of  appeal,   but   merely   hj   way  of    motion 

to  postpone  the  committal     If  the  Court,  as  a  Court  of  Appeal  or  as 

a  Court  of  Bevision  cannot  reverse    or  alter  such  an  order,  I  cannot 

see  any   iuhexont    authority     which  it    has    to  stay    proceedings.     I 

remaric  that,  in  some  of  the  cases  cited,  the  question  as  to  reversing 

such  s  unctions  was  brought  before  the  Court  by  motion.    I  asked  how  the 

case  came  before  the  Court  by  motion.     The  answer  was  that  the  motion 

was  in  the  nature  of  a  petition  of  appeal.    But  I  am' clearly  of  opinion 

that,  in  cases  in  which  no  appeal  lies  to  this  Court,  relief  oannot  be  given 

indirectly  by  motion  in  the  nature  of  an  appeal.    If  the  Full  Court  cannot 

ezeroise  snob  a  power,  it  follows  that  a  Division  Court  cannot  do  so. 

The  question  propunded  by  the  Judges  willi  therefore,  be  answered 
in  the  negative.  *  * 


4/2B  Batlet,    J.~I   am  of   the  same  opUiioo.    Althoai^l^    I   fitid   lliat   in 

some  cases  the  power  has  been  exercised   as  on  inherent  power,  I  can 

^^ find>  and  am   shown,  nothing  in  the   law   constituting  the  Iste  Sndder 

In  tkv  hat.  Coart,  or  in  the  Code  o(  Criminal  Frocedare,  to   show  that   the  Goarl 

TKR  OF  TU  ■      .  1 

Hasba  Sbton-Ka&h,  J.— I  am  inclined  to  the  opinion  that  the  Judges  who 

referred  the  case  to  a  Full  Bench  intended  to  refer  the  question  with 
reference  to  the  power  of  a  Divi>ional  Bench  of  the  Bigh  Court  on  the 
Civil  Side  to  grant  such  sn  order.  I  [am  glad,  Lowever.  that  tfie  case 
has  been  argued  with  reference  to  the  power  cf  the  Coart  both  on  the 
Civil  and  Criminal  Sides.  We  hare  carefully  looked  over  all  the  cases, 
and  htard  all  the  arguments  on  b.th  sides;  and  I  agree  with  the 
Chief  Justice  that  we  have  not  by  any  Uw  the  power,  either  on  the 
Civil  or  Criminal  Side,  to  pass  an  order  suspending  the  proceedings  of  tho 

Magistrate  till  the  civil  appeal  he  decre«>d;  and  that  we  have  no  in- 
herent power  to  supply  any  defect  in  the  law  by  laying  down  new  rales 
on  the  subject. 

Pundit,  J.-*I  concur  in  tho  judgment  deliyered  by  the  Cbie^ 
Justice. 

Macphsb80K,J.— >I  agree  entirely  in  what  has  lallen  from  the  Chief 
Justice.  I  may  add  that,  considering  the  Legislature  has  thought  fit  to 
empower  Courts,  in  tbeir  discretion,  to  direct  the  criminal  prosecution 
of  persons,  who  commit  certain  offences  in  the  oonrse  of  proceedings 
before  those  Courts,  it  would,  ss  it  seems  to  me,  almost  amount  to  an 
absurdity  if  a  prosecutioui  so  ordered  [to  be  had,  were  to  be  sxispended 
merely  because  an  appeal  is  pending  from  the  decree  made  in  the  suit,  in 
the  course  of  which  the  act  or  omission  which  is  the  snbject  of  the 
prcsecution  was  committed. 


* 
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B^m  aw  Bamea  Peacock,  Ki.  Chief  J^*<^  Mr.  JmUce  Bayley,  Mr.  JuaHce     ^^^^ 
Norman,  Mr.  Juctice  Pwidit,  and  Mr.  Justice  Oam^tU.  _„-! 

Ik  tbb  lUTTM  oy  tbb  Pmnov  ov  MIRZ  A.  BIMMAT  BAHADUB .• 
Appeal^Att  VIIl  of  18S9»  s.  ^iS—IdmiUUion. 

Tbe  firei  Ooort  held  tbat  the  plaintiff's  rait  was  barred  by  the  law  of  limitaiioTi^ 
b«t  the  deoitioii  was  rerened  on  ajipeal,  and  the  case  was  remanded  by  the  lower 
An>ellate  Oonrt  for  trial  on  tlie  merits.  The  first  Court  iben  gav^e  a  decree  for 
tiM  planitiff,  hot  OB  afipeal  the  lower  Appellate  ConH  dismissed  the  suit  cm  the 
merits.  The  plainttff  prof  erred  a  special  appeal  to  the  High  Oonrt.  Held,  it  was 
competent  to  the  def  endanti  on  snob  appeal,  nnder  s.  948  of  the  CitiI  Procedure 
Oode  to  raise  the  objection  that  tbe  suit  waa  barred  by  the  law  of  limitation. 

This  suit  was  brought  by  a  mortgagee  for  foreclosure.  The  defendant 
pleaded  that  the  mortgagor  had  become  a  rebel,  and  that  his  property 
bdid  been  oonllscated  by  Goyemment,  and  purchased  by  tbe  defendant 
from  the  €h>vemment,  and  that  as  the  suit  had  been  broaght  more  than 
a  year  after  the  sale^  it  was  harred  by  s.  20,  Act  IX  of  1859  (1).  On 
the  18th  February  1863,  the  Moonsiff  dismissed  the  suit  on  this 
gromid.  On  the  80th  September  1863,  the  Frinoipal  Sudder  Ameen, 
en  appeal,  held  that  the  law  of  limitation  did  not  apply,  and  remanded 
the  oase  lo  the  Mooasiff  to  try  whether  the  mortgage  waa  collusive  or 
not.  On  the  18th  Janoory  1864,  the  Moonsiff  decreed  the  suit  for  the 
plaintiff  on  the  merits,  holding  the  mortgage  t')  be  bona  fide.  The 
defendant  appealed  against  that  djoision,  and  on  the  16th  July  1864,  the 
Frinoipal  Sadder  Ameen  dismissel  the  suit  upon  the  merits,  refusing 
to  try  the  issne  of  limitation,  upon  the  ground  that  no  special  appeal 
had  been  pref^irred  against  his  former  order.  A  special  appeal  was 
preferred  'to  the  High  Court  against  this  last  judgment  by  the  plaintiffi 
and,  by  way  of  cross -appeal  under    s.  348  of  the  Civil  Procedure  Cudo, 

*  Application  for  review,  No.  273  of  1865,  of  tbe  jadgment  of  Bayley  and  £• 
Jackaon,  JJ.,  dated  the  8Sth  April  1865,  in  Special  Appcaa,  No.  8058  of  1864. 

(1)  Lei  IX  of  1859,  «.  30. — "  Nothing  in  Tided  that  no  suit  broaght  by  any  par- 
thie  Act  shall  be  held  to  affect  the  rights  of  ty  in  respect  of  Buch  property  shall  be 
parties  not  oharged  with  any  offence  for  entortaincd  unless  it  be  instituted 
whioh,iq[>oaoonviotion,  the  property  of  the  ^within  the  period  of  one  year  from 
offender  ia  forfeited,  in  respect  of  any  pro-  the  date  of  the  attachment  or  s^snre 
perty  attached  or  soisod  aa  forfeited  or  of  the  property  oo  which  the  suit 
liable  to  be  forfeited  to  GoTemment;  pro-   relates." 
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the  defendant  (respondent)  contended  that  the  suit  was  barred  by  the 
law  of  limitation.     On  the  other  hand,  the  plaintiff  contended  that  the 

issue  of  limitation  had  been  determined  by  the  Principal  Sndder  Ameen 
before  the  remand,  and  that,  aa  no  appeal  had  been  preferred  against  that 
decision,  ihe  defendant  could  not  now  object. 

The  case  was  decided  by  Bayley  on  1  E.  Jackson,  JJ.,  by  whom  it  was 
alterwaids,  on  reTiew,  referred  to  a  Full  Bench  under  the  foUewing 
order:— 

In  this  case,  the  petitioner  urges  that  we  have  decided  the  case  on 
the  merits,  without  fully  hearing  the  arguments  ^f  pleaders  whicb  were 
only  partially  opened  wbon  the  Court  intimated  its  desire  to  refer  to  the 
Full  Bench  the  question  whether  the  plea  of  limitation  could  be  heard 
for  the  first  time  after  a  remand  ordor  on  the  merits  had  been  carried 
out,  when  it  had  not  been  made  the  subject-matter  of  appeal  at  a 
previous  stage. 

We  find  two  conflicting  deci  ions  on  the  point,  viz.,  MtMsatwut  Beehun 
Koer  T.  Maharaja  Bahadoor  (1)  in  which  the  Judges  held  that  the 
plea  could  and  ought  to  be  preferred  when  the  Judge  gave  the  adverse 
decision,  and  the  case  of  Mudsamut  Wuteerun  Bebee  v.  Shaikh  Warts 
Alii  (2)  in  nrhich  the  Judges  held  the  contrary. 

Bot^  parties  agree  '^^a**  without  reference  to  the  fact  whether  the 
plea  of  limitation  prove  a  valid  one  or  not,  they  wish  for  the  reference 
to  the  Full  Bench  for  a  deoision  on  the  conflicting  cases  noticed. 

We  refer  it  accordingly  without  prejudice  to  the  right  of  the  parties 
to  be  fully  beard  on  the  merits  hereafter. 

Mr.  0,  Qregory  lor  tbe  petitioner. 

Mr.  B.  E,  TwidaU  and  Baboo  Mohindra  Lai  Bhome  contra. 
The  opinion  of  the  Full  Bench  was  delivered  by 

FsACocK,  C.  J.  (wlob  after  stating  the  iacts  as  above,  continued}— 
8.  363  of  Act  YUI  of  1859  enacts  as  follows :— "  No  appeal  shall 
lie  from  any  order  paased  in  the  course  of  a  suit  and  relating  thereto 
prior  to  the  decree  ;  but  if  the  deci^ee  be  appealed  against,  any  error, 
defect  or  irregularity  in  any  such  order  afiecting  the  merits  of  the  case 
or  the  jurisdiction  of  the  Court  may  be  set  rfoth  as  a  ground  of  objection 
in  the  memorandum  of  appeal."  The  deciBiou  reversing  the  decree  of 
tho  Moonsiff  on  the  issue  of  limitation  was  not  a  mere  order  prior  to 
(1)  Marsh.  66.  (2)  i  w.  B.,  51. 
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deofee.    It  was  itself  a  decree;  as  shown  by  s.  351  of  tbe  same   Act.        Wi6 
That  section  enacts :— •'If  the  lower  Ooirrt  shall  have  disposed  of  the       jj,^^ 
ease    npon  any  preliminary   point,  so  as  to  exclude  any   evidence  of     matter  of 
fact  which  shall   appear  to  the  Appellate  Court  essential  to  the  rights     ^^  Mibza 
of  the  parties,  and  the  decree  of  the   lower  Court  npon   such  prelimi- 
nary point   shall   be   reversed  by  the  decree    in  appeal,   thA  Appeltate 
Court  mny,   if  it   think   righ^^  remand  the   case,  together  with  a  copy 
of  the  decree  in  appeal,  to  the  lower  Court,  with  direction  to  restore 
the  suit  to  its  original  number  in  the  register,  and  proceed  to  investigate 
the  merits  of    the  case  and    pass  a  decree-  therein."    It  is   clear  that 
the  decision  reversing  the  first    decree  o!  the  lower  Conrt  was  a  decree 
of  the  Principal   Sadder  Ameen  in  appeal,  and  not  a  mere  order  prior 
to  decree. 

It  appears  to  us  that  the  defendant  might  have  appealed  against 
the  first  decision  of  the  Principal  Sadder  Ameen-  reversing,  the  first 
decree  of  the  Moonsiff  on  the  issae-  of  limitation.  Bat  he  did  not  do 
so.  The  oa^e  went  down  to  trial  on.  the  merit  under  the  remand. 
When  the  defendant  appealed  against  the  decision  of  the  MbcnsifE.  on. 
the  merits,  he  could  not  ask  the  Principal  Sudder  Ameen  to  allow  him 
to  appeal  to  the  Principal  Sudder  Ameen  himself  from  the  former 
decision  of  the  Principal  Sudder  Ameen  on  the  issue  of  limitation ;  and 
when  the  suit  was  dismissed  by  the  Principal  Sadder  Ameen  upon  the 
merits,  there  was  no  occasion  for  the  defendant  ta  appeal  to  the  BlgH 
Conrt  against  his  deoision.  If  the  Principal  Sudder  Ameen  had  upheld 
the  decisibn  of  the  Moonsiff  on  the  merits,,  the*  defendant  might,  dearly 
have  applied  to  the  Court  to  enlarge  the  tune  for  his  appealing  against 
the  decision  of  the  Priftoipal  Sudder  Ameen  npon  the  plea  of  limitation, 
and  if  he  had  done  so,  the  Court  might  have  granted  his  application,  if 
lie  had  shown  sufficient  cause,  and  in  all  probability.,  the  remand  would 
have  been  deemed  a  sufiicient  cause.  Bbt  when  the  plaintifTappealed 
to  the  High  Court  against  the  deoision  of  the  Principal  Sudder  Ameen 
on  the  merits,  the  reapondept  bad  the  rii^ht  nnder  s.  348  of  Act  VlII  of 
1850,  to  rely  npon  any  objection  as  if  he  had  preferred  a  aepatate  appeal* 
The  words  of  s.  S48  are:— ''Upon  tho  hearing-  of  the  appeal,  the 
respondent  may  take  any  objection  to  the  decision  of  the  lower  Court* 
whidi  he  might  have  taken  if  he  had  preferred  a  separate  appeal  irem 
such  decision.*'  The  word  ''decision'*  in  this  section  must,  in  onr 
opinion,  mean  a  decision  upon  the  whole  case ;  and  we  are  of  opinion 
that  the  defendant  (respondent)  had  the  right,  upon  the  hearing  before 
the  Division  Coart»  to  object  to-  the  first  decree  in  the  suit  which  waa 
againsb  him  on  the  issue  of  limitatioa.    I  had  some  little  doubt  whethert 
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^*^^        tipon   the  strict  Wording   of   98.  S3?  and  S3S>   whiob  relftfca  to  reg^fav 
Ih  TBS      appeals,  and  of  sa,  372  and  373,  wliioh   relate    to    vpeoial  appaili*    tlie 
JUTOR  OF    defendant  oonld*  without  leave  of  the  Court,  bare  appealed  a^ainat  thu 
or  MiBZA    first    deoieion  of  the  Frinoipal   Sadder  Aneen  upon  the  plei  ol  limita- 
^^^^^      tion,  within    ninety  daj  s  alter  the  last  decision  of  the  Principal  Sadder 
Ameen    upon  the  merits*   and  after  the  expiration  ol  ninety  days  from 
the  date  of  h's  decision  apon  the  plea  of  limitation,  if  the  last  deoiaaon. 
o!  the  Piincipal   Sadder  Ameen    had  affirmed  the)  laat  decisioQ  of  the 
MoonsifC,  and  had  oonseqaently  been  adverse  to  the  defendant.    Bat  I 
aj2p*ee  with  the  rest  of  the  Court,  who  entertain  no  doobt  on  the  subject, 
that  he  might  have  done  bo   even  withoat   satisfying  the    Court    that 
there  was  sufficient  cause  for  not  having  presented  it  within  ninety  days 
from  the  time  of  the  first  decision  of   the  Principal  Sndder  iCmeen.    It 
appears  to  us  that  the  judgm^'nt  and  decree,  from  which  the  ninety  days 

sre  intended  to  be  reckoned,   are  the  final  judgment  and  decree  ia  the 
suit  between  the  parties. 

The  result  is  that,   although  the   defendant   might   have   appealed 
againfit   the   first   deci9i'>n  of  the  Principal   Su'lder   Ameen,    on   tha. 
question  of  linftitation,   within  ninety  days  from  that  decision,  he  was 
also  at  liberty  to  appeal  against  it  at  a^y  time  within  mnety  ^ya  from, 
the  time  of  the  final  decree  disposing  of  the  whole  case. 

The  case  will  go  back   to  the  Division  Conrt  to  be  decided   with 
reference  to  the  opinion  now  expressed  upon  the  point  referred  to  us. 


Btfwe  Sir  Bame$  P^aeoek,  Kt,  Chief  Jmtiee,  Mr.  luHioe  Baitleji,  Jfr. 

ia66 

Feb-  18.  Justice  gekm^^arf,  Mr.  JmUoe  PtrndO,  and  Mr.  Jmiie$  MateglkarmM. 


IH  TBI  KATTBa  Of  THI  PbTITIOH  OW  J.  DAOOSTA.* 

24  it  26  F»i^  c.  lOi,  1. 16— Peuwr  (^  Bigh  Ooftrt— Ad  ZXIlIof  Vm,  m.  IK  19 
436— Act  Fili  «^  1869,  <.  864— A»actt<*o»  •/  l>#cris— 5»«t— Ai^paiJ— BsfisfWH 

Certain  Bank  SharaiW  the  property  of  a  JadgmBat-debtov^  wamseUm  aaeeu* 
tionefdsoMe.  The  Sadder  Ameen  afleriraiTds  revecseil  tba  sale  aa  the  grooad  «f 
t£e  Inadeqaaoy  of  the  price.  The  Judge  hsffiag  refused  to  enteclsin  an  apfieal,  the 
poxehaser  sppUed  to  the  H%h  Coort.  irskl,the  partiea  beiag  predaded  finaa 
a^^ingbys.864of  Act  YiU  of  19^9,  the  High  Coart  had  no  powttr  to  wMk 

reh'ef  (1). 

*  Misoellanoxis  Appeal  from  an  order  of  the  Jhidge  of  Bhaogolpore,  date  d  the 
31st  July  1866.  aflirming  an  order  of  the  Sudder  Ameen  of  that  district^  dated  the 
86th  Jane  1866. 
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Iir  Qxeonbion  of  a  decree  held  by  on^  Gdhen,  the  moveable  property        1866 
of  tbe  indgment-  debtor^  M.  M.  Hall»  waa  sold*    Among  the  property 


In  thb 
were  oertain    Simla  Bank    sheres»  whioh   were  porohaeed  for  Be.  635   mattioi  or 


by  the  petitioner,   who  paid  the  parchaae-money  and  oompleted  the  THaPvpinoir 

sale.    The   judgment-debtor   objected   to  the  sale  on  certain   gronnde,  ^-^  DaooiTA 

and*  among    otherB»  objected  to   the  inadequacy  of  the  price»  stating  that 

an  olPer  to  pnrobaBe  these  shares  had  been  made  by  the  Seoretaiy  of 

the  Simla  Bank  for  Bs.  2,187-6,  and  tbat  tliey  should  not  have  beea 

add  under  such  cirouoi stances  for  Rs.  625.    The  Sndder  Ameen,  on 

this  ground,  reyersed   the  sale.    The  petitioner   appealed  to  the  Judge> 

who  rejected   the  petition  of  appeal  on  the  ground  that  an  appeal  did 

not  lie  to  bim ;  and  the  present  appeal  was  then  preferred  to  the  High 

Court,  npon   the  ground   that  the   Sudder  Ameeu   had  acted   wholly 

Without  jurisdiotioo. 

It  appeared  that  a  letter  was  receiTed*  from  the  Secretary  to  the  Simla 
Baak^  making  an  offer  of  Bs.  2,187  lor  the  Bank  shares ;  but  at  the 
time  of  sale»  there  waa  no  one  present  to  represent  or  to  bid  on  behalf 
of  the  Bank,  and  the  shares  were  knocked  down  to  the  highest  bidder, 
who  completed  his  purchase  according  to  law. 

The  case  came  before  a  Diyisioo  Court  (Loch  and  Glover,  JJi)  who 
referred  It  to  a  l!nll  Bench  with  the  following  remarks  :-* 

As  this  was  a  sale  of  moveable  property,  the  Sudder  Ameen  had  no 
authority  under  s.  85S  of  the  Civil  Procedure  Code  to  enquire  into  any 
objections  raised  to  the  sale  by  the  judgment-debtor.  If  there  had  been 
any  irregularities  in  the  sale  prooeediogs,  the  remedy  was  an  action  for 
damages.    Had  there  been  fraud,  such  fraud  might  hare  constituted   a 

cause  d  action  to  set  aside  the  sale  by  separate  suit,  but  did  not,  io  our 

<^Jk»rifa«k%m8irhar,%    B.L.  B.,A.  Bmmi  OsMHHaderi  jPhM»  •  B.  L.  Bh  App., 

C  166.1  4jaMi4Ma  BJM  T.  imrja  JCaai  80|  JManiftflMKnv  iiahMk  {fhimUr 

AdWii^,  8  B.  L.  B.,  A.C.,  181 1  In  iA<  Bahadwr  ^w,  Bhagwr  Kwnd^,  aB.L.B., 

moMw  f^    ihe  peiiUon  cf   Mahan^a  App^  91;  In  the  moHercf  John  Thomp^ 

Dhitt^MQhM<niW9aBaka4wt»9BJ».  «oii6  B.  L.  B.,  180;  7erM  Ohwrvn 

B.,A.O.,  217 1  UirMahib  OshhoA  t'.  Uookni^  r.JRaialSirnaahymdmliay, 

Mahmid/ra  Naih  Bay,  2  B.  h.  R.,  App.,  6B.L.B.,  717|  HoHb  Ohnnder  €htfiU> 

88 ;  Aaira  Noikpa  v.  Qagan  Shmter,  2  r.  SrimaH  Sha*hi  Mala  Q^ih  6  B.  L. 

B.Ii.B.,App.,85;Jlf«Myaiiii>syi'De6i  B.,  ^1|  KaU  OhmmnGir  GfMMiiiiK 

T.Caa«d&Cr]iar«f»C%o«KUry,8B.L.B.,  BamgM  Uokmn  Dae  JMM^6B.L.B.»#r 

i^p^  6S|  In iUnmMm^tf  the  pliiiffn  IVt  i  Inike  maUmr  <^  the  peUU^  of 

1/ 5dNkr  JMty,  4  B.L.B.,  A.  On  68 1  AieuieiiriMfir  Jam7  B.  U  B.,  144/ 

Md^t^^MamM  ▼.  fHrihamand  Tkftr  aadJSa  iU  mifMvr  tf  Otf  pMian  of 

Mir»4  9*  L.  B.,  App.,  89  i«fVoiMiiiM  UathwfWMAh  C7iiic2^M<ir«8Sl  I^B,» 

Beyum  T.  <^ad /iMMt  B0«M<»«  6  B.  L.  B  864. 
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1866        opinion,  give  the  Sadder  Ameen  any  iarisdiotion  to  interfere  Hnmmarily 
'  with  the  sale.    In  lefnsingto  receive  the   appeal,  the   Judge,  we  think, 


i 

I 


i 


W  . 

VATTRB  or  acted  legally,  for  there  is  no  appeal  provided  for  such  cases  by  the  law- 
THR  FsirnoK  Qi^  \^Q  interfered,  the  case  could  have  been  brought  under  the  pro- 
visions of  s.  35  of  Act  XXIII  of  1861,  and  this  Court  would  then 
have  been  able  to  right  the  potilioner.  As  it  is,  we  find  thai  the 
Sudder  Ameen  has  acted  wholly  without  jurisdiction,  and  hiw  done 
injary  to  a  Kona  j!ie  purchaser ;  and  that,  under  the  law  as  it  now 
stands,   there    is    apparently  no   power    in   this   Court  to  put  matters 

right.  This  is  not  the  first  time  that  cases  of  this  kind  have  oome 
before  the  Court  in  the  MiBcetlaneons  Department,  and  the  course 
followed  by  the  Court  has  been  to  point  out  in  distinct  tenns  the 
illegality  of  the  order  complained  of,  and  to  reoommend  the  complainant 
to  apply  for  a  review  of  the  judgment,  filing  with  the  petition  a  copy  of 

the    Court's     opinion This,     however,    is    but     a    lame 

expedient ;  for  the  lower  Court  is  not  bound  to  act  upon  the  opinknt 
of  the  High  Courts  and  it  may  happen  that  the  Judge  of  the  lower  Court 
may,  from  sheer  obstinaoy,  refuse  to  admit  a  review^  and  tbe  com-> 
plainaut  is  then  without  a  remedy. 

Mr.  Faul  for  the  petitioner. 

Mr.  B.  E.  Twiddle  contra. 

The  opinioo  of  the  Full  Bench  was  delivered  by 

PxACoCK,  C.  J.-It  is  clear  tbat  we  cannot,  under  the  general  power9 
vested  in  the  Com  t  by  the  Letters  Patent,  interfere  by  way  of  motion» 
and  do  indirectly  that   which  we  cannot  do  directly  by  way  of  appeal. 

Nor  can  we  interfere  in  this  case  as  a  Court  of  Bevision,  under  s.  35  of 
Act  XXmof  1861,  or  as  a  Court  of  Appeal  under  s.  12  of  that  Aot.. 
The  Judge  was  right  in  holding  that  he  had  no  power  to  interfere  with 
the  order  of  the  Sadder  Ameen  setting'  aside  the  sale  under  the 
execution" 

By  s.  364  of.  Act  YIII  of  1860,  it  ms  enacted    that  no  appeal 

'•  ahould  lie  from  any    other  passed    after  decree  and  relating  to  the 

execution  thereof    except  as   therein-before  expressly  provided.    There 

was  no  espresB  provision  in  the  Act  whioh  would  enabla  the  Court 
to  deal  with  a  case  like  the  present.    Act   XXIII  of  1861  did  not 

repeal  s.  364,  but>  by  s.  11,  enaoted  that  any  questiODs,  $gimg 
between  the  parties  to    the  suit  in  which   the    decree,  was    passed^*^. 

and  relating  to  the  execution  of  the  decree,  should  be  determined  \yT 

order  of  tlie  Court  executing  the  decree,  and  not  by  separate  suit,  and 


^ 
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Ibat  the  order  passed  bj  the  Court  ahonld  be  open  to  appeal.    This  is  a        iSGG 


question  not  arieipg  between  the  parties  to  the  sait,  but  hetveen  the  in  ths 
debtor  and  a  third  party,  who  cUima  as  pnrchaser  nnder  an  eiecntif;n.  ^,  p»Tiiioi* 
It  occurred  to  me  at  first  that  s.  12  of  Act  XXIII  of  1«61  provided  o»  J  D*cowi 
for  this  case.  Bnt  when  I  considered  the  words  "  provided  the  appli- 
tatioD  be  preferred  within  ninetj  days  from  the  date  of  the  passin); 
of  this  Act,"  it  appeared  cltar  that  the  intention  of  s.  12  was  to 
provide  only  for  cases  in  which  orders  had  been  made  before  the  passing 
of  the  Aot,  That  section  says  :— "  An  appeal  Irom  ao  order  passed  ia 
ezeoution  of  a  decree,  niitch  shall  Lave  been  rejeoted  as  ioadmisBible 
under  b.  364  of  Act  VIII  of  16(9,  or  which  nonldliave been  inadmissibl^ 
before  the  punng  of  this  Act,  may  be  admi  ted  on  an  application  in 
writing  to  the  Court  which  rejected  the  appeal,  or  by  which  the 
appeal,  liad  it  been  admissiUe  beforo  the  passing  of  this  Aot,  wontd 
have  been  cognizable,  provided  the  application  be  preferred  within 
niaoty  days  from  the  date  of  the  passing  of  th's  Act."  By  s.  304  of 
Aot  Till  of  1859,  it  was  expressly  enacted  that  an  appeal  shonld 
not  lie  from  an  order  relatii^  to  the  ezecntion  of  a  dtoree.  8.  11 
of  Act  XXni  of  1661  applied  only  to  fntare  cases.  The  words 
are  "  shall  be  determined  by  order  of  the  Court  execnting  the  decree  ;" 
■  and  "the  order  passed  by  the  Court  sbsll  be  open  to  appeal."  And 
a.  11  applied  only  to  questions  between  the  parties  to  the  sniu  It 
appears  to  na  that  e.  12  does  not  apply  to  auy  order  made  after  the 
passing  of  Act  XXIII  of  1861,  and  that  the  worde  "which  would 
have  been  inadmissible  before  the  passing  of  this  Act"  may  be  admitted 
to  apply  to  cases  of  orders  made  before  the  passing  of  Act  XXIII  of 
1861.  If  the  object  of  ibai  section  had  been  to  itive  an  spp? al  in  cases  ' 
oF  orders  made  sabseqnently,  the  words  "  provided  the  i^>pliostion  be 
preferred  within  ninety  days  fiom  the  date  ot  the  passiag  of  this  Ac." 
wonid  not  have  been  nsed. 

We  have  carefoUy  gone  throngh  the  Charter,    and  thoi 

in  it  wliioh  induoei  the  Court  to  think  that  it  has  any  pc 

relief  to  ihe  pnriios.    The  Court  caimot  make  any  rules 

cases  like  the  present  i  fvr  if  the  parties  are  precluded  fro 

by  s.    364  of  Act  VIXI  of  1859,   which  has  not  been  repo) 

givingarightio  apply  by  motion  would  be  contrary  to  tl 

of  the  Act. 

I        We  cannot  consider   iu  this  place    whether  a  remedy  o 

•    provided  by  the  Legislature.    Sittiof;  judicially,  wo  cannot 

'  ,tbc  Go?«raor-Cieiier)il  in  Council  bo  amaad  the  law. 
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Be/ortSirBamM  Peacock,  Kt.,0ki«fJudm,3lr.  Jiutiee  Treotr,  Mr.JuttiM 
SefoM-XiEMT,  iff.  JutftM  L.  B.  Jack*on,  and  ifr.  Jvttkt  Maepherum, 

THE  QUEEN  v.  QODAI  RAOCT*  (1). 

Iteview  ofJtii<me»tinCrimi%taiCau»^CWimin<dProetAunCodt(AciXXY 
o/1861).M.404.406.4<l>-£49.IZqfl7»a;i.73— £w.  XJV  t^  1870,  h. 

Tlks  HigL  Court  caniiotiCTie«  ita  Judgment  p«Med  in  ■  oritnuwl  cMa  beforait 
opappatO. 

Thb  prisoner  in  this  we  wh  tried  bj  •  jury  and  oanTioted.  He 
^>pesM  to  the  High  f  onrt,  and  wu  beftrd,  \tj  Ctnmnl,  before  9etoii. 
Karr  and  H  acphenon,  JJ^  who  dtuniated  the  appeal  conflnaing  the 
convietkin  and  fcntanoe. 

Hr.  Ootlvrmie,  for  the  friaoner,  applied  tor  e  reTJew  of  jndgmeDt 
OR  the  ground  that  it  vu  wionff  in  law. 

UpiiD.  tfaia  sppliofttton  the  Oomt  referred  the  tolluwing  queatioa  to  e. 
Full  Benoh : 

"  Whether  the  Conrt  has  any  power  to  entertain  an  «pplintion  to 
review  ita  jndgment  paasfd  in  a  oaiimnal  c*ae  before  it  on  appeal." 
In  referring  the  <ia«alion  the  Court  said  :— Witbont  entering  at  all  into 
the  merits  of  that  jndgmeDt,  it  appears  to  na  that  the  application  ought, 
to  be  rejeotcd,  on  the  simple  ground  that  this  Conrt,  having  giren 
judgment  in  a  otimmal  ease  re).iilar]7  brought  before  it  oo  aj^eal 
baa  no  power  to  reiiew  ite  jadgment.  Glatee  38  ol  the  Oharter  pro- 
videa,  that  "  i.he  prooeedings  in  all  oUmt  orimioal  oaaei  ah^l  be 
r^atated  by  tha  Uode  of  Orimioal  Prooednre  proscribed  by  an  Aot 
Q«Ternor-(Jeneral  iuOounoil,  aud  being  Act  Mo.  XXV 
by  aach  furbher  or  other  laws  in  relation  to  oriminal 
may  hare  been  ur  may  ba  made  by  anob  antborit/, 
"  Muw  Act  XXV  of  1861  gives  no  power  to  review  _  ■ 
Skod  on  appe.l  in  a  crimiaal  casa,  nur  does  an;  other 
r  in  furoe,  bo  far  as  we  are  aware,  give  any  inch  power. 
Igmentinoivil  oaaes  ia  given  by  tike  ekpresa  proviaiona  (rf    - 

Coda;  bnt  in  the  abseuoe  of  any  aach  provision  as ' 
bl  casee,  in  oar  opinion  there  is  no  review. 
tha  MagJJ toate  and  triad  by  theaaaiiona  Jndge  ol  M  ■PaggnneaB.     4 
lOwiiftht'SetiticmojaMGovt/KmeiitoiBfgiJ.^B.li.R.ii^kiVl.     f 


VXJLh  BENCH  BULINGS.  487 

W«    find,    Uowover,  lliat   in  th«   case  of    Th*    Qu«en    r,    Fursoram        1^6 
Don  CI)  a  reviflw  was  aamitled.  apparently  without  queatioo  or  wgunusnt,       qu,,,, 
by  Kemp  and  GloTW.  JJ.    Ai  oni-   opinion  confliols  with  that  which  _       "' 
those  learfted  S^iAget  most  hsve  eotertained,  and  as  the  point  is  one  tA 
importaaooi  wa  refer  the  qaoattoa  for  the  deciaioii  of  a  FaU  Bench. 
Mr.  OoArtne  for  the  petitioner. 
T  he  opinion  of  the  FnTt  Benoh  waa  delivered  by 

PB400CK,  C.J— Tba  Court  is  clonrly  of  opinion  thnt  a  raTiev  of 
jadcuKnt  will  not  lie  from  a  eenteitco  or  jadgmont  prononnced  by  tho 
High  Court,  or  by  a  Division  Bench  of  the  High  Court,  in  a  criminal 
ease  npon  appeal.  By  ol.  38  of  tho  Chirter  of  the  High  Court,  it  ia 
ordained  {read*), 

B^otatioK  IX  of  1793,  s.  73,  has  baen  relied  apon  in  nipport  of 
tka  afftmaenb  in  favor  of  a  review  of  jndgmeBt.  By  that  section  it 
waa  flnaoted  that  the  Ntaanrat  Adawlat  ihonld  ezeroiea  all  the  powers 
whioh  worn  rated  in  it  whilst  it  was  stationed  Bt  Moorshedabad,  and 
■nptrintended  by  the  lata  Saib  Hsaini,  the  Nawab  Kah<misd  Reza  Khan. 
It'appatrs  to  the  Coart  that  the  poooeediDgri  in  criminal  cases 
in  the  High  Coart  are  not  regnlated  by  tfae  proviaions  of  s.  73, 
Kegnlation  IX  of  1793.  even  if  that  section  has  not  been  tirtnally 
rsp«al«dby  theOadoofOnniinal  ProeeJnre.  When  the  Ijettera  Patent 
dedured  Hat  the  proceedings  in  all  oriminat  oases  shall  be  ^regulated 
by  Act  XXV  of  1861,  it  clearly  ooald  not  bava  been  intended  to  Test 
the  Hi^  Oonrt  with  the  powers  oC  Hie  Niaamat  Adawlat  whilst  it 
Wita  statitUMd  at  JCoorsbedabad  and  snperlntendad  by  the  Hawab 
Nazun.  Id  ia  not  shown,  and  it  ia  not  likely,  that  the  Nawab  Nasim 
aver  gtlmbed  reviews  of  jodgment.  I'bia  is  an  anawor  to  tbat  portion 
of  the  argnmenb  of  tlie  learned  Ooiuuol  wbitdi  depsuda  npoa  s.  73, 
B^olatioo  IX  of  1733. 

The  next  argument   to   be  oonsidered  is  that  whioh  depsn  *. 

yki^iJMiiaA  XIT  of  1810.  In  the  ooarae  of  his  able  argnn 
^■Msd  Odunsjl,  TAr.  Cochrane,  referred  to  as.  3  and  4 
BcftOtation.  Bst  it  ^iptars  to  na  tbat  those  aeetiona  had  a  very 
..ilbjMt  from  that  ol  coKferriag  a  more  power  to  review  a  j 
«pon  the  gronnd  of  error,  as  regarda  either  the  facta  or  the 
we  nnderatand  BegnUtiou  XiV  of  1810,  it  merely  allowed  tl 
to  grant.a  rcmiaaion  or  mitigation  of  pnHiehment,  whenever  the 
~>  at  opinion  tbat  a    prisoner,    acoordiog  to  tho'/offira  of  tl 
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1866        medan  lav  officers,  or  according  to  tbe  Begalations,  was  doclartd  liable 

Q^jjjj       to  a  more  severe  panisliment  than  tbe  case  warranted.    8.  3   says  : — "  In 

V.         all  criminal  trtids    before  the  Court  of  Nizam  ut  Adawlut  (except  for 

•  crimes  against  the  State,  in  which  cases  the  proceedings  held  upon  the 
trials  are  required,  by  e.  5,  Regulation  IV,  1799,  and  e.  5,  Regulation 
XX,  1803,  to  be  submitted,  with  the  sentenco  of  the  Court,  for  the  ordera 
t)f  Government,),  if  the/oiiva  of  the  law  officers  of  the  Nisamot  Adawlut, 
or  the  sentence  of  an  assembly  of  hill  chiefs  in  Ztllah  Bhoglepore 
(held  under  the  provisions  of  Begol«tion  I,  17^),  shall  declare  a  pri. 
Boner  or  piiscmers  liable  to  a  more  severe  punishment,  than  on  due 
consideration  of  .the  .evidence,  and  all  the  circuxu8tanoe4  of  the  casa. 
may  appear  to  the  Court  of  Nizamut  Adawlut  to  be  Just  s  or  if  a  pri- 
soner or  prisoners  (not  charged  with  a  crime  against  tbe  State),  shall, 
in  any  case  before  tbe  Court  of  Nizamut  Adawlut  uader  the  provi- 
sions of  the  laws  and  regulations  in  force,  be  liable  to  a  more  aervere 
punishment  than  may  appear  to  the  Court  equitable,  though  not  apeei- 

fically  declared  by  the  /oHoa  of  the  law  officers,  or  sentenoe  of  the 
hill  chiefs  in  ZiUah  Bhoglepore  4  it  »faall  be  cosjpeteiit  to  two  or  more 
Judges  of  the  Court  «f  J^isBamot  Adawlut  to  grant  such  remissioiii  or 
mitigation  of  punishment,  as  a  ay  appear  just  and  |iroper,  according 
to  tbe  evidence  and  circumstances  of  tho  case,  and  to  pass  sentett'  o 
accordingly;  provided  that  in  all  such  cas^s  the  Court  of  NiSamnt 
Adawlut  shall  record  the  grounds  upon  which  a  remtSfion  or  mitiga* 
tion  of  punishment  may  be  adjudged,  under  tho  discretiou  facrehy 
vested  io  that  Court,  and  shall  communicate  the  sama  t  >  ihe  Court  of 
Ciroait  {ot  Magistrate  of  Zillah  Bhoglepore)  before  whom  the  trial 
may  have  been  held,  with  directions  to -cause  the  samo  to  'be  made 
known,  in  open  Court,  to  tho  prisoner  or  prisoners  concerned."  That 
Regulation  did  not  give  the  lower  Courts  ths  power  of  reviewing 
their  own  judgments,  on  tbe  grounds  therein  mentioned.  The  power 
was  conferred  upon  the  Nizamut  Adawlut  alone.  But  if  this  Court  has 
power  to  review  a  jodgmenib  under  tbe  Code  of  Crimiaal  IVocadur^  the 
lower  Coort  must  have  that  power  also.  S.  4  of  the  Beffulatioa  did 
not   carry  the   cose  fuither   than  s.  S.     It  declares  that    **  the  powers 

*  vested  in  the  Nizamut  Adawlui  by  the  fireoeding   section  shall  be  con* 
sidered  applicable  to  all  coaej  io  which  that  Court"  (meaning  tho  >iiaamut 

*        Adawlut^  "  may  revise  a  setiteuce  pacs^id  by  a  Court  of  Circuit,  or  .Zillah 
or  City   Magistrate,  or   assistant    t^  a  Magistrate,    in  pursuance     of 
•    i        ^    8.    2^  Regulation  IX,  1807,    or  under    aoy  other    provision   in     th^. 
^  Begulatioas.    It  is  ftlso  declared  applicftbls  to  any  cases  in  which  th^ 
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CoQti  o{  Nis&mab  Adawlufc  may  see  reason  (o  re^Iso  a  86t)<;eii06  passtd        ig66 
by  that  Court,  and  to  remit  any  part  of  the  punishment  adjndgod.  But  thia  "~r      1^"^' 
discretion  shall  noh  be  exercised  without  strong  and  sufficient  grounds  v, 

*>  bo  recorded  at  large  upon  the  proceedings  of  the  Court."    Now  the  ^^^  ^^^^ 
words  '*  by  that  Court*'  have  been   rery   properly  argued  to  mean  the 

Nisuuaiit  Adawlat  itself.  Bnt,  then,  the  only  power  of  that  Ooart  ia 
that  giren  by  the  3rd-  section,  «u.,  the  power  to  grant  a  remission  or 
mitigatlpn  of  a  sentence  where  the  faivoa  of  the  \aw  officeiv  or  tiia 
general  lawa  and  regulations  in  forces  declared  a  prisoner  liable  to  a 
moro  severe  punishment  than,  upon  a  due  oonsideration  of  the  evidence, 
and  all  tho  circumstances  of  the  case,  m'ght  appear  to  the  Court 
equitable  or  just.  Tneso  sections  have  been  altogether  repealed 
by.  tho  repealirg  Act  XVH  of  1863,  and,  thereforer  nolosger  exist 
Bat.  it  has  bean  arguei  by  the  learned  Counsel  that  there  has  been  one 
uninterrupted  series  of  authorities,  for  fifty-two  years,  to  ahow  that  the 
XTiaamiit  Adawlut  exerci&ed  the  power  of  review  under  the  general 
powers:  of  the  Court.  No  doubt,  when  this  Begulation  existed,  the 
Court  had  the  power  to  revise  sentences  for  the  purpose  of  mitigating 
ihem.  Bui  a  pratiec,  even  for  filty-two  years  under  a  part'cular  Utw, 
does  not  show  that  a  right  ex'sted  independently  cf  that  law,  or  con< 
'linnes  to  exist  after  it  has  been  repealed..  The  sections  above  referred 
to  did  noteonfera  power  upon  the  Criminal  Courts  oi  reviewipg  their 
own  jodgaaent,  upon  the  ground  of  their  havihg  come  to  an  erroneous 
.conoluaion  upon  the  evidence  given,  before  the  lower  Coorts,  or  of  their 
having c^osaitted a. mistake  ona point pf  law* 

The  C^e  of  Criminal  Procedure  doefr  not  contain  any  section  expressly 
anthoriieing  a  review  of  judgment  in  a  criminal  case  after  the  judg- 
ment has  been  recorded.  The  Code  of  Criminal  Procedure  was  passed 
alter  tho  Cbde  of  Civil  Procedure*  Tbe^lattes  containa^  a  seetioB  ex.  . 
pvessly  autfaoriaing  a  reviews  of  jadgment,  but  the  &>xmer  contains  no 
oon^spoDcUng  seotioo^  From  this  it  nay  reasonably  be  inferred  thai 
the  Legiskture  did  not  intend  to  confer  in  criminal.cases  apowsr  simi* 
lar  to  that  which  they  hadgiven^in  civil  cases^ 

Ther»  wera  certainly  one  or  two  cases  cited  which  the  Nizamut 
Jkdawlub  did  grant  »review»  not  simply  under-  the  Begulation  of  1810,. 
'bat  generally  upon  the  merits  of  the  case  The  cases,  however,  were 
not  so  nnmerooa  as  to  show  that  therer  was  a  nniform  umnterruptad 
practice  of  granting  reviews  apoa  the  general  merits  of  tho  case.  Thera 
^^00  only  three  or  four  casea  to  .which  our  attenbion  has  been  called. 
One  of  the  Circular  Ciders  of  the  Niaamut  Adawlut  was  referce4 


.« 
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to    b7   tha   IjMqpd   Oounsal-    Tbo  one  of   Stb  Uaj  IMS   )»i  alBo  been 

~  brought  to  OQT  tio1ic«,    The  learned  Counsel    contendi  that  the  rttling 


0.  -  in  that  Circular  Order  is  not  correct,  iuteniacli  oa  it  «u  opposed  to  tha 
OoDU  lUout  priBdpleB  of  Bogulatlon  XIT  ol  I8ID.  The  Ciroalar  Orden  uvcan. 
Uinly  not  aathoritiea  binding  oq  the  Court.  J3ut  tbef  ue  naefal  for  the 
purposo  o£  aboirinB  what  was  the  opioioa  of  the  Ooart  h  to  whether 
there  hod  besa  an  uaintermpled  practioe  or  series  oE  anthorities  on  a 
particular  subject.  In  the  Cironlar  Order  of  &th  Ua;,  1861,  the  Sadder 
CoBrt  (UeasTS.  Baikee,  Tieror.  Loch,  and  Steer)  declared  that  the 
power  Ttated  in  the  Conrt  bj  a.  4,  Regulation  XIV  of  IBIO,  waa  -  • 
power  <rf  KTiaion  wiUi  a  view  of  aRmiinonofpeort  of  tha  paniihtnent, 
and  did  not  Mteud  to  the  graating  a  reriew  of  judgnteut  or  rekearng 
a  whole  oa«e,  which  misht  erentaallj'  end  in  a  aenteace  oppoaed  to  that 
originallr  paiaed."  The  OiroUar  Order  goea  on  to  1*7  that "  it  ia  qnea- 
tionable  whether  the  power  eziste  tinder  Regolniioa  law;  and  ahoaUl 
a  oaae  oome  to  the  notice  of  tha  Gonrt  In  iriiich  the  eentenoa  oiigiuilly 
PMBsd  ^ipeara  erroneouB,  and  tha  prlaooer  entitled  to  acquittal,  the 
proper  cosrae,  it  aeoma  to  the  Court,  would  be  to  r^ort  the  oaes 
to  CrOTomment,  in  order  that  &  pardon  might  he  graoted  te  tha 
prisons," 

It  appears,  theretore,  that,  as  late  ns  May  1861,  then  waa  a  Citoii1iii> 
Order  of  the  Sadder  Court,  itating  tiiat  the  power  reatad  m  the  Conrt 
b7  Tirtae  of  Beg :  XIV  of  I8IO,  did  not  allow  a  nriew  of  jadgaaaut 
generally  upon  the  merits,  but  merely  tor  the  puipoae  of  iwnitiing  a 
portion  of  the  panisbment  when  it  was  oonddrnvd  too  aarare.  Surely 
ttiat  ia  not  (aa  it  was  oouteodadiathe  argameatO  ocmtrary  to  Begn- 
l.>i^-7[y  of  1810.  It  ia  clearly  in  accordance  with  the  woi-da  of 
A  of  that  Beg«lati<»t. 

(tutiier  question  rtmaiua  to  be  eonaidered,  vh.,  whether  evM 
,g  tbo  Bnddcr  Oem-t  dtd.'before  the  pasiing'al  Aet  XXY  of  li9U 
loriew,  was  the  same  power  of  granting  rorieWa  in  crimtual 
inliuued  to  the  High  Court  by  the  Charter,  of  whiob  el.  3^.  «. 
which  has  already  been  read,  direoti  that  itt  prooeedinge  in  orimiaaL 
Ctses  ahnll  be  regulated  by  the  laat  mentioaBd  Aot,  XXV  ot  1861  i 

Whether  those   eu«s  wera  ixaTQOt   or  not,  ia  nc^  material  i  even  aap- 

«|K>aing  that  thej  were  oorreot,  and  that  the  Budder  Ooort  had  the  powo* 

K"- to  grant   reriewa   lov   the  pnrpoaa    ot   reooasidering  their  jadgmenb* 

IJranoiiiiced  in  appeal,  it  appeara  to  na  that  power  no  loAger  eiiatt,    lor 

th^    High    Court  was    re^iral   by   ol.    S8    ot  its    Ohutw  to  regu'ate, 

''  %}te  proaeadingiin  criiiiiial  cases  by  Aet  XX7  ot  1661. 
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■  ■   '  '  >  .- 

2fD«  the  next  quasLion  is,  doss  Act  XXV  of  .ISjQ  conWn  uijr  1B68 
eipreas  or  tmplisd  power  to  this  Conrt  to  «?{«**  fflF  jnd^ment  i«  Quuh 
ctitDinal  cases  F    W«  hare  alreadf  pointed   out  thai*  xtbtirithstaBdiag  '■ 

there  is  aa  espreas  olanse   la   tha  Code  ol    Oinl  Procedure  proTidiiif; 
l<w  casei  in  wbioh  revieira  «t   ju  Jp;ment  auiy  b«  allowsd,  the  Oode  o( 
Crimiiial  FrDOodure  is  wholly  aileob  apos  the  point ;  and,   therefore,  it 
the  poweE  ia  giiea  b;  the  Ao%  it  is  simply  bj  infereno*  from  certaia 
seotiooa,    aod  those  sra  the  sections  to  which  the  le&rned  Counsel  hal 
alloded.    Fii-at.  he  has   reforred  to  s.  404.    That  soction    contains  the 
following  enaetneat  =     "  The  Sndder   Coorb  may,  on  the    iwport    of    a 
Court  of  Session,  or  of  a  Magistrate,  or  whenever  it  thinks  fit,  ojU  (or 
therecordof  any  orimitial  trial,  or  tUe  reoord  oE  any  jadioial  proceeding 
of  a  Criminal  Court,    ether  than  a  criminal  trial  im  any  Court  within 
its  jorisdicAion,  in  whioh  it  shaU  appear  to  it  that  there  has  been  error 
In  the  deoiaion  oii  a  pomt  of  law,  or  that  a  point  of  law  shomld  becon> 
sidarad   by  the    Sadder    Ounrtt  and   may   detsrmiae  any  point  of  law 
arbing  oat  of  the  oue,  and  thereupon  pua  suoh  order  as   to  tha  Bndder 
Court  shall  seem  right"    That  is,  that  in  those  ojses  where  an    appeid 
is   aot  exprtsaly    given    hy    law,   tbe    Sadder  Court   may,  of  its  own 
aathority,   or  on  the  report  of  a  Court  of  Session  or  of  a  l£agiatrata, 
oall  for  the  rooord  of  any  artminal  case  fur  the  purpose  of  settinx   tbe 
jadgHMot  right  m»ii  any  point  of    law.     Uab    that   does  not  apply   to 
setting  a  jad^taeot  right  upon  questions  of  fact;  whereas,  if  the  iRumod 
Counsel  is  right  in  his  emtentiin,  tbe  Court  has  the  power  of  altarins> 
uponroiisw,  not  oalya  jadgmeiit  of  a  suborcUnste  <^oari,  bat  also  its  own 
judgmentSi.upoa  a  matter  of  foot  as  well  as  upon  a  matteroflaw^     S.  405 
was  also  rettired  to>    It  says, "  it  shall  bo  lawful  for  the   Si 
to  call  for  and  examine  the  record  of  any  case  tried  by  any  Con 
for  the  purpose  of  satisfying  itself  as  to  the  legality  or  prop 
sentence  or  or3er  jiassed,  and  as  to  the  regnlarity  o!  the  pi 
such  Conrt.    If  it  appear  to  the  Suddsr  Court  that  the  s  nto 
too  severe,  the  Sndder  Conrt  may  pass  any  mitigated  sentenc 
V^'by  law.    If  the  Sodder  Ooirt  aliall  be    o'  opinion  that  tlo 
^  order  ia  contrary  in  law,  the  Sadder  Court  shall    reverse   the    aenleiico 
or  order  and  pasa  such  judgment,  aQntence,  or  order  as  to  the  Court  shall 
seem  tight,  or,   if    it  deam    nooeasary,   may  iirJer  a  new  trial."     The 

■  Court  has  two  jurisdictions  :  firjtiy,  as  a  Court  of  Revision  to  aet  ij^t 
ma'tersot  law,  even  thoagU  there  miy  be  no  appeal;  and.  secondly, «! 
a  Conrt  of  Appsal,   where    an  appsal  is   properly  preferred  before  'ik 

-*  S.  496 -aifpHoi  to  the  Conrt  as  a  Court  o£  Be'.ision.    There  ia  aqothof 
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1866         secfeion  (439)  wfaioh  deaU  wkh  cases  whether  brought  before  the  Conrt 
'  aa  a  Court  of  Beriaion,  or  brought  before  the  Conrt  ta  a  Court  of  Appeal. 


V.  That  section   enacts  :— "  No  tiial  held  in  any  Criminal  Court  shall  be 

3oDAi  Eaout  g^ij  agid^,  and  no  judgment  parsed  by  any  Oriminal  Court  shall  be 
reroroed,  either  on  appeal,  or  otherwise,  for  any  irregalarity  in  the  pro- 
ceedings  of  the  trial,  unlea  *  such  irregularity  haye  considered  a  failure  of 
justice.'*  It  is  contended  that  the  words  "  or  otherwiso"  show  that  it  is 
intended  that  the  Court  should  have  the  power  of  reviewing  its  own  judg- 
ment.   Bat  the  section  is   not'  an  affirmative  one,   giving   jurisdiction^ 

but  a  ne>!ative  one,  directing  ihat  a  jmlgment  sliall  not  be  set  right, 
onless  the  ground  s  are  such  ss  show  that  a  failure  of  justice  has  been 

occas'oned.  It  sppears  to  us,  therefore,  that  none  of  the  sections  which 
hare  been  cited  »how  impliedly  that  it  was  the  intention  of  the  Legislatttre 
■to  give  to  the  High  Coui t  a  power  of  reviewing  its  own  judgments  after 
they  have  been'dnly  recorded.  We  do  not  menu  to  say  thst,  if,  before  a 
judgment  h'ts  been  recorded,  the  attention  of  the  Court  be  called  to  any 
matter  showint<  that  there  Is  an  error  or  mistake  in  the  judgment  pro- 
nounoed,  the  Ccnrt  has  not  the  power  of  correcting  such  error  or  mis- 
take ;  nor  do  we  mean  to  say  that  the  Court  has  not  power  to  correct 

clerical  errors   in   its  judgraonts  after  they  are  reoorded.     But  we  are 

speaking  of  oases  where  tho  judgitent  has  been  reoordedi  and  the  Court 

is  oalied  opon  to  grant  a   review  of  its  judgment,  lor  the  purpose  of 

showing  that  it  ought  to  have  oome   to  a  different  eoaoluaion,]  either 

.upon  the  facts  or  upon  the  law.    The  loamed  Counsel  has  pointed  out 

that  the  consequences  would  be  monstrous  if  this  power  cf  review  were 

not  giy*n.    But  the  tame  argument  wculd  apply  to  trials  in.  the  Courts 

of  England.    Suppose  a  jury  should  find  a  party  guilty*  there  would  be 

uo  appeal  or  writ  of  error,  nor  oould  the  prisoner  tender  a  bill  of  o&cep- 

.  I.     tions.    The  only  mode  of  remedying  the  evil  would  be  by  appealing  to  the 

mercy  of  the  Crown.    So  in  the  present  case,  if  it  should  be  discovered 

that  the  Court  has  come  to  a  wrong  oonclusion,  either  upon  a  matter  of 

frfact  or  upon  a  matter  of  law,  the  case  may  be  brought  to  the  notice  of 

the  Executive    Government,  either  for  the  purpose  of  mitigating  the 

sentence,  or  of  pardoning  the  offender,  as  the  case  may  require.    There 

would    be  no  end    to  cases  of  th's  k^nd,  if,  aft<r  the  Court  has  duly 

recorded  its  judgment,  the  matter  is  to  be   reopened  on  the  ground  that 

the  Ccurt  has  come  to  an  eiToneons  conclusion.    In  civil  cases,   if  an 

•jToneous  judgment  could  iiot  be  set  right  upon  a  review,  there  would 

be   no    oDe  to  appeal  to   for    relief  except  the  opposite    party  |  )>ut  in 

criminal  cases  the  Executive  Q-ovemment  can  always  grant  relief  where 
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an  error  lias  been  oommitfeed.    It  appea-s  to  us  that,  it  was  tlje  intention  ^86« 

of  the  Legi.^lature    that  the   Coart  should  not    exercise  the   power    of        QvEiat 
reviewing    its    own    judgments    criminal    cases.    In  civil   cases,  where  *•'• 

Bucn  a  power  was  intenaed  t<^  b«  given,  it  was  coufe  i^ed  by  express 
words  in  tl»e  Code  of  Civil  Procedure,  We  understand  that,  since  th® 
High  Court  has  bee-i  in  existence,  there  has  been  one  case  of  a  review 
by  a  Division  Bench  ;  bat  that  case  wa^  nev«r  argued,  and  one  X)f  the 
Judges  who  granted  the  rewiew  (Kemp,  J.)  when  he  declared  thai 
he  did  not  wish  to  prevent  the  case  from  being  rehear),  expressly 
stated  that  he  l»ad  doubts  as  to  the  power  of  granting  a  raview* 
That»  tlu:refure,  is  no  precedent :  even  if  it  wi  re,  it  does  not  pre« 
elude  tho  Court  from  consideiiug  the  question  in  P.  11  Beuclu 


Before  Sir   Barfua  Peacock,  KL,  Ohief  Justice,  Mr.  Jii slice -Trevor,  Mr, 
Justice  Normaut  Mr.  Justice  Campbell.  Mr.  Justice  K  Jachaoth 

eaid  Mr.  Justice  Giover.  ^^^'^ 


TUB  QUEEN  v.   GOEACHAKD  GOPE  and  ornERS.* 

V 

Code  of  Criminal  Froeedure  (  Act  XXV  of  1861 )  ss.  403, 404,  405,  407  So 

419-^^Bevuiion  by  High  Court  ^Enhaneement   of  Punishmeni^^Murder--^ 

Culpable  Homicide, 

Under  s.  404  of  thtfOrimina]  Procedore Code  (2)  the  High  Coart  may  set  asid^ 
a  judgment  of  acqoittal  for  error  in  law.  The  High  Court,  as  a  Coart  of  Re* 
vlaion,  has  power  to  enhaaoe  a  punishment.  The  High  Coart  may  send  the  casa 
buck  to  the  Coart  of  Session  with  an  order  to  pass  the  proper  sentenoe. 

The  High  Court  may  act  as  a  Coart  of  Berision  after  it  has  acted  as  as  a  Court 
of  Appeal  in  ordar  to  oorMOt  an  error  which  cannot  be  set  right  by    appeal, 

Calpable  homioide  and  marder  dieiingiiisbed. 

■ 

Tae  prisoners  were  c>nvictedby  tho  Sessions  Judge  of  Hymen  sigh 
cf  a^^'Ctruent   of  the    culpable  homicide    of   Araordi,    not  amounting    to 

*  Committed  by  the  Magistrate,  and  tried  by  the  Sessions  Julge  of  Mymenaingh, 

(1^  SoA  Queen  Yt  Chundrakanl  Chuck-  .   "If  it  consideni  that  an  accused  per- 

«.bu«y,  1  B.  L.  R.,  A  Cr.,  9.  and  Qfiten  aon  has  been  Improperly  discharged,    it 

V.  Gorachwnd  Qhoee,  3  B.  L.  B.,  P.  B.,  1,  inay  order   him   to  be  tried,    or  to  be 

(2)  Act  X  of  187:3,  8.  297.— "If,  in  any  committed  for  trial ; 
case,  either  called  for  by  itself  or  re-         "If  it  considers  that  the  charge  has 

ported  for  orders,  or  which  comes  to  its  been'  inconreniently  framed,  and  that 

knowledge,    it   appears    to  the  High  the  facts  of  the    case  show    that  tho 

Court  that   there  has  been  a  material  prisoner  ought  to   have  been  ctmricted 

error  in  any  jadiciat  proceeding  of  any  of  an  offence  other  than  that  of  which 

Com't  subordinate  to  it,  it  shall  pass  he  was  coo\'icted,  it  shall  pass  sentence 

anoh    judgment,     senteace    or   order  for  the  offence  of   which   he  ought  to 

tLereon  as  it  thiaks  fit.  have  been  conyjcted : 
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IW9        murder    and  were    sentenced   to   botcii   years*  rii;oroas   tmprisonmenfc 

in  transportation.    They   appealed   from    tliat   sentence    to   CKe  Hicrh 

^,  Court.      The    appeal  was    heard     before    Campbell   E.  Jacksoni    and 

GosACHAND    Glover,  JJ.,  by  whom  it  was  afterwards  referred  to  a  Fall  Bench. 
Gops 

The  eTidence  proved  thut  the  prisoners    went  with    a  large   body  of 

men,  in  the  middle  of  the  night,  to  the  house  of  one  of  the  witnesses, 
Fagn ;  that  thej  seised  Fa^u's  his  broiher  Foggo^  his  stepson  Kaln,  and 
Amordi.  who»  with  his  fiamil^s  was  living  in  Fagn*B  compound,  and 
carried  them  all  away  to  a  Tillage  called  Bungatal,  two  or  three  miles 
distant ;    that  as    ihey  left  Fang'ii  oompound,  all  the  houses  ia   it  were 

set  on  6re  and  barnt ;  that  in  Banfi:atal  they  took  the  above  fonr  pervons 
to  the  house  of  one  Bi  idonath,  and  tied  their  hands  behind  their  baoks^ 
and  teverely  beat  them,  so  as  to  break  the  arms  of  Fagn,  and  to  make 
Amordi  senseless ;  that  they  tien  took  the^e  fonr  persons  to  the  honse 
of  Fai  idba,  Chowkidar  of  Bungatal,  and  charged  them  with  theft ; 
that  they  carried  Amordi  on  a  bamboo  with  his  hands  and  feet 
tied  together,  the  r^nlt  being  that  he  was  fduid,  on  reaohing  Fari- 
dha'a  honse,  to  be  dend ;  and  that  they  satisfied  themselves  that  he 
was  dead,  by  jumping  on  the  bamboo  which  «as  lying  across  Amordi*s 
body,  and  finding  that  he  did  not  cry  ont.  The  Civil  Surgeon  deposed 
that  Amordi  had  two  of  his  ribs  broken  and  his  spleen  raptured,  the 
latter  injury  being  the  cause  of  his  death.  The  Judge  of  Mymeaaing 
acquitted  several  persons  charged  before  bim  with  having  been  con- 
berued  in  the  out  rage,  but  convicted  the  prisoners. 

Jacksov,  J.  (after  stating  the  fiacts  as  above,  continued).--!  see  no 
reason  to  donbt  the  trath  of  U)e  evidence  against  these  men.  The  cause 
of  the  attack  was,  in  the  Judge's  opinion,  some  suspicion  that  the 
prisoners  entertained  th^t  Fagv  and  his  relatives  had  been  guilty  of  some, 
theft,  but  there  is   nothing  to  show  where  or  when  sny  theft  took  place 

••Provided  that   if  the  error    in  the        "If  it  it  considers  that  the    sentence 

eharge    appears     materially   to     have  passed  on  the     aconsed     personia  sone 

misled  and  pvnjadicod  the  aocnaed  per-  winch  cannot  legally     be    passed    for 

son  in  his  defence,  the  High  Court  shall  the    offence    of   which    the    accused 

anniial  the  conviction  and  remand  the  person  has  been     convicted,  ormight 

•  case  to  the  Coart  below  with  an  amend,  have     been     legally    convicted  upon 

od  charge,  and  the  Court   helow  shall  the  facts  of  the  case,  it  shall  annul 

thereupon    proceed  as  if   it  had  itself  such  sentence  and  pass  a  sentence  in 

amended  such  charge.  accordance  with  law. 

"If  the   Hi^h  Court  considers  that        "If   it  considers  that  the   sentence 

any  persou  convicted  by  a  Magistrate  passed  is    too  severe    it  may  pass  any 

has  committed  an  offence  not  triable  hy  lesser    sentence  warranted  by  law  ;  if 

anch  Magistrate,  it  mav  annul  the  trial  it  considers  that  the  sentence  is  inade^ 

and  order  a  new  trial  Before  a  compete  quate,  it  may  pass  a  proper  scntene.*^ 
ent  Coat,  #       ••'♦'^e       «- 


PULL  BBNOH  RULINGS.  i4ft 

It  appears  to  meltdr  mor^  probable  tbat  the  cause  was^  as  the  witnesses        ifl66 

depose,  caemity  between  the  prisoner  Goraohand  and  the  witness  Fagu,  — T 

in  consequence  of  the  latter  having   been  snccessfnl  in  obtaining  the  i^^' 

farm  of  his  viUnge  against  Gorachand,  who  had  also  applied  for  it.  Go«aohand 
Bnt  whether  there  was  any  saspicion  of  theft  or  not»  the  attack  made 
bj  tlose  prisoners,  the  bnming of.  the  witnesses'  houses,  their  seizure 
and  severe  beating,  and  the  forcible  carrying  them  off  for  several  miles, 
as  wwell  as  the  manner  in  which  Amordi  was  carrie  ^  resulting  in  his 
deuth,  are  all  clearly  proved;  and  I  would,  tberef ore,  dismiss  the  pri- 
soners* appeal. 

But  there  still  remains  for  consideration  the  question  whether  this 
Court  ought,  look'ng  to  tbe  judgment  of  the  Sessions  Judge  of  Mym^n. 
Singh,  at)d  the  gross  nature  of  the  outrage  which  has  been  commitedi  for 
which  the  punishment  inflicted  appears  to  me  mostinadequate,  to  exercise 
the  powers  vested  in  it  under  ss.  403  and  405  of  the  Procedure  Code. 
The  prisoners  were  charged  Mere  the  Sessions  Judge  with  murder 
and  culpable  hcmicide,  but  the  Judge  acquitted  them  of  those  offences, 
and  convicted  them  of  a  charge  which  he  directed  to  be  added  to  the 
calendar,  vtis.,-— abetment  of  culpable  homicide.  He  acquitted  them  of 
the  charge  of  murder,  because,  as  he  staged,  "  there  is  is  not  the  smallest 
''  reason  to  i^uppose  that  the  prisoners  with  malice  prepense  killed 
^*  Amordi,"  He  acquitted  tbem  on  the  charje  of  "  culpable  homi- 
ciie,  **  because  none  of  the  witnesses  can  state  which  of  the  pri- 
soneis  actually  struck  Amordi  and  caused  his  death,*'  but  convicted 

them  of  abetment  of  culpable  homicide,  "  because  it  is  proved  that 
some  of  the  prisoners  beat  Amordi  and  caused  bis  death,  and  that 
the  prisonerd  who  beat  Amordi  caused  his  death  by  culpable  homi- 
cide, as  he  wa^,  doubtless,  beaten  with  the  intention  of  causing  snch 
bodily  injury  as  was  likely  to  cause  death  ;  and  that  the  prisoners 
were  actually  present  assisting  in  taking  away  Amordi,  and  sssist- 
iug  by  their  presence  in  the  beating  of  him;  but  it  is  not  clear  at 
whose  instigation  the  crime  was  committed."  The  Judge  is  wrong  in 
law  on  each  s<  parate  point.  It  is  not  necessary,  under  the  Penal  Code, 
to  prove  malice  prepense  to  oonstitnte  the  crime  of  culpable  homio'do 
amounting  fo  murder.  The  words  ''  malico  prepense"  do  not  appear  in 
the  Penal  Code,  and  the  Judge  should,  as  far  as  possible  confine  himself 
on  his  trials  to  the  language  of  the  Code.  S.  299  of  the  Penal  Code  lays 
down  that  whoever  causes  death  by  doing  an  act  with  the  intention  of 
causing  such  bodily  injury  as  is  likelyto  cause  death,  oonunits  the  offence  of 
culpable  homicide.    8. 300  la^  down  that  culpable  homicide  is  murder,  if 
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1866        ttic  act  by  wliicli  the  deatW-n  cansod  k  done  Witiirl^  Iiitenti<^il  of  causing 

QiTEEW       ^^^^  bodily  injury  &8  the  offender  knows  to  be  IH^^  to  Ctnie  the  death 

V.  of  the    person   to  whom  the  harm   is  caused,  except  in  certain  special 

QoPB^"°  cases.  The  Sessions  Judge  finds  the  offence  which  has  been  committed 
exactly  in  the  aboTe  terms  of  the  law  which  constitute  the  offence  oE 
murder,  and  stiU  records  that  the  offence  committed  was  only  that  of 
culpable  homicide  net  amounting  to  murder.  Here,  tlian,  it  appears  to 
me  that  there  has  been  an  error  ul  the  decision  on  a  point  of  law,  2nd 
that,  in  the  express  words  of  the  Sessions  Judge's  judgment,  the  pri- 
soners should  hare  been  oonTicted  of  abetting  murder,  and  not  culpable 
homicide.  Bat  the  Judge  is  equally  wrong  in  findinn:  the  prisoners 
guilty  of  abetment.  B.  114  of  the  Penal  Code  lays  down  that 
*'  whenoTer  a  person  who,  if  absent,  would  be  liable  to  be  punished  as 
an  abettor,  is  present  when  the  act  or  offence  for  wnich  he  would  ba 
punishable  in  consequence  of  the  abetment  is  comitted,  he  shall  be 
deemed  to  have  conamiitted  such  an  act  or  offence.''  The  Sessions  Ju^ge 
distinctly  finds  that  the  priaeuers  were  preseut  when  the  offence  wa^ 
committed,  and  stiR  convicts  them  of  mbetment* 

The  Court  has  authority,  under  ss.  403  and  405  of  the  Proce- 
dure Coile,  to  consider  these  points  of  law,  and,  where  it  fiuds  that 
there  has  been  error  in  the  decision  of  the  Sessions  Judge  on  a  point  of 
law,  to  determine  that  point  oi  law,  and  to  pass  such  order  as  to  the 
Court  shall  seem  light.  I  won 'd  then  annul  the  conviction  of  the  Ses- 
sions Judge  on  the  charge  of  abetment  of  culpable  homicide,  and  con- 
vict the  prisoners  of  the  offence  of  murder ;  and  as  it  is  not  clear 
which  of  the  offenders  took  the  leading  part  in  the  crime,  and  caused 
the  actual  death,  I  W4»ttld  sentence  them  all  to  transporatiou  for  life. 

Oloveb,  J.— That  the  Seaaions  Judge  was  altogetler  wrong  in  law, 
there  can  be  no  doubt ;  he  has  convicted  and  sentenced  the  prisoners, 
for  abetmeni  cl  culpable  homicide  not  amounting  to  marder,  whilst  bis 
finding,  expressed  in  his  own  worda,  shows,  as  olearly  as  words  can  do 
that  tl^e  crime  they  bad  oommitted,  aod  which  he  himself  considered 

proved,  was  not  c«lpabl«  homicide  not  amounting  to  murder  but  murder 
itself.  His  reasons  contradict  hia  judgment.  He  is  eqoally  Wrong  ia 
convicting  of  abetmlEmt.  He  finds  that  the  prisoners  were  all  engaged 
in  the^'lassaiilt  and  they  were,  therefore,  equally  principals.  But  the 
queetion  is;  whether  this  Court  faaa  power  to  amend  the  Sessions 
Judge's  conviction  and  lientenoe,  and  to  substitute  one  that  ia  legal  -and 
proper,  proprio  irioiu.    Thd  words  |of  ss.  403  and  405  of  the  Criminal 

Proccduro  Code  arO|  doubtless^  very  wide,  and  under  them  I  bara  do 


donb  kding,  aa  being        IMS 

altog  owa  reMoniug.       q„.„, 

Mid,  lie,  empowered  t. 

"  to  pMB  such  order  as  moy  aeem  Tiffhb"  on  the  point  ol  Uw,  and  I  do    *^<*"""" 
uot  see    bow    wo  oonld  go   the   length  of  kmendiag  the   conviction  in 
the  present  oue,  becaaao  we  oonld  not  do  it  without,  at  the  came  time, 
.  enhancing  the    pnniahment  from    seven   jeara*   impruoment  to  trans- 
portotion  for  life,  which  would  be  coatnry  to  the  apUit  of  s.  419. 

The  proper  order^  I  conceive,  would  be  to  uinnl  the  Sessiona 
Judge's  conviction  and  aentenoe  as  illegd,  and  direct  him  to  pass  a 
\egfd  ord^r  on  the  evidence  and  to  sentence  the  priaonera  accordingly. 
Fur  this  Court  to  psaa  sach  an  order  wonld,  I  think,  be  contrai-;  to 
regulationa,  and  contrary  to  the  opinion  I  have  already  expressed  in  a 
somewhat  similar  cue— Qumh  t.  Jan  ULabomed  (1^ 

Cakfbell,  J.  (after  stating  the  tacts).— The  Cbitrt  has  not  seen 
BuBSdent  reason  to  interfere  with  the  .  finding  of  the  facta 'rth&  appeal  of 
the  priaonera  is  rejected.  The  only  qneation  is  as  regards  the  legality 
of  the  finding  and  Bentenoe>  which  we  consider  as  a  Court  of  Berision. 
The  jndgment  of  the  Se^siona  Jadge  is  full  of  illegality ;  and  it 
alao  appears  that  the  lenteot  dent«Ke  ia  not  only  the  resnit  of  on  exer- 
cise of  a  discretion  allowed  by  hiw  to  t)|e  Sessions  Jodge,  bat  tho  direct 
resnlt  of  a  misapprehension  of  the  law.  The  Sesaiona  Judge  has 
awarded  the  Maximum  sentence  allowed  by  law  for  the  oBence'of  which 
(nnder  bis  misviaw  of  the  law)  he  has  convicted  the  prisoners  under 
a  lI5of  thePena!  Oode,  vu.,*'abetting  (rf  the  commission  of  an  offenco 
pnniahable  with  transportation  for  life;  if  that  ofionee  be  not  committed 
in  consequence  of  the  abetment,"  or  as  he  pnta  it,  "  the  said  offenco 
having  iMon  committed  not  in  consequenoo  of  that  abetment." 
The  "not"  oughb  be  snpppaed  to  be  a  ^erioal  error,  but  it  aeema  to 
be  intentional,  tor  the  sestion  (jiuoted  aefers  exoloaivelj  to  the  oate  when 
the  offence  is  not  committtd ;  and  in  another  plaoe  the  Sesstona  Judge 
aays  :— "  Aa  it  is  not  oloar  at  .whow  insti^ttioa  th«  said  crime  was  com- 
mittad."  What  he  means  by  saying  that  the  offenoe  was  not  committed 
in  coDseqaancie  of  the  abetment,  after  hia  cncnmstaatiftl  ststomenfc,  tJiat 
the  convicted  parties  mem  aotivdy  particiiiatingin  it,  cb- bow  ho  eon; 
victs  of  abetment,  when  the  "  inttigation"  is  not  proved,  no  one  can 
gnesa  :  bat  setting  aside  other  iUegilities  and  abaardities,  one  .  illegality 
is  quite  pateatin  the  jad^Dent,  whioh  is  directty  at  variance  with' 
8.   114.     That  seolion  most  dearly    prorides    tlwt  a  persm  who,  if 
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1866       absent,  wonld  bd  liaftle  to  W  pttablied  aa  af^  abcittor,  it  proseni  whaii 
""~  the  offence  is  oomimtiedt  ahall  be  deemed  to  have  hare  oommitfeed  such 

«;  offence,  that  is.  he  is  not  an  abettor,  bat  a  principal.    The  SessiODS  Jodgf 

GoaACHAND   findfl  in  ao  many  words  that  tlie  prisoners  were   prestnt»   therefore  the 
^'*        oonTiotion  for  abetment  is  illegal. 

The  qnest'on  then  is  what  can  we  doP  S.  419  of  the  Criminal 
Procedore  Godoi  occnrring  in  Chapter  XXX — "Appea1s",~and 
relating  to  the    ''  Appellate  Conrt/'  does    pot  affect  Chapter    XXIX, 

regarding  roTisions;  it  is  merely  intended  to  limit  the  power  of 
an  Appellate  Court,  npon  the  appeal  of  the  partj,  bj  the  pruvision 
that  the  order  passed  in  appeal  ahall  be  "not  so  as  to  enhance 
any  punishment    that    shall    have   been   awarded."    Thns,  then,  the 

appeal  oi  the  prisoner  la  simply  dismissed.  Bat  the  mere  fact  of  an 
appeal  hsving  been  preferred  does  not  take  away  the  power  of  the  Conrt 
to  act  as  a  Court  of  Beraion*  and  as  a  Court  of  Revisioni  when  a  sen* 
tenoe  is  clearly  illegal,  we  con,  under  ss.  403,  404^  and  405,  re?ise  the 
sentence,  and  pass  a  legal  sentence  whether  the  legal  sentence  be  more 
aerere  or  less  se?ere  than  the  sentence  illegally  passed  by  the  District 
Judge.  For  instance,  if  the  Court  below  had  in  ao  many  words  con- 
victed the  prisoners  of  murder,  and  the  Sessions  Judge  had  thereupon 
aentenced  them  to  seven  years'  imprisonment,  then  I  think  that  the  said 
aentnoebeing  wholly  illegal,  thia  Court  might  have  reversed  the  sen- 
tence, and  passed  one  of  the  sentences  warranted  by   law,  vis.,   death,  or 

transportation  for  life.  Whether  in  the  ,case  of  the  Court  below  speci- 
fically finding  that  the  prisoner  had  committed  certain  acts  in  the 
exact  words  used  by  the  Penal  Code  to  define  one  offence,  and  then 
ohoosing  to  call  that  aot  another  offence,  we  could  sentence  for  the  right 
offoncei  might  be  more  doubtful ;  probably  however,  we  might.  But  in 
the  present  instanee  we  cannot  follow  this  course  for  several  reason*. 
FbrH.^Tbe  Sessions  Court  is  ndt  composed  of  the  Judge  alone,  but 
of  the  Judge  and  Assessors.  The  prisoner  is  entitled  to  the  opinion  of 
the  assessorsi  and  to  the  influence  of  that  opinion.  In  this  oasCf  the 
illegality  is  confined  to  the  judgment  of  the  Judge,  There  is  nothing 
to  show  whether  the  assessors  were  or  were  not  misled  by  the  same 
error  of  law,  or  whether  they  took  another  view  of  the  facts.  Their 
opinion,  after  a  legal  and  proper  charge,  is  necessary.  Second.— It  ia 
notezactly  the  case  that  the  Judge  has  found  the  facts  necessary  to 
m^y^  up  the  definition  of  murder.  In  regsrd  to  the  difierenoe  between 
culpable  homicide  and  murder,  the  Code  itself  is  somewhat  obaoure^ 
There  seems  to  be  siwie  repetition  and  tautology  in  ss-  299  and  300, 


We  nu]  present.    Snp- 

PorinR '  be  exceptions,  ie  ' 

i*  then  whoeTer  oanaes 

deatfab^  doing  aa  netwtthlJieinteiitionofoftnBiDK'deatboommitBctilpftble 
faoniioide.  B;  a.  300  "  cnlpabla  bomicide  ia  mnHer,  if  the  act  ia  done  with 
the  inteutian  of  caoBJng  death."  So^  the  deflniticm  seenw  aunplj  to 
repeat  the  same  prDvisicn)  regarding  intention  a  second  time.  Then, 
in  the  aeooud  case,  it  is  colpable  homicide,  if  the  act  ia  dcme  "  with  the 
inteation  of  caasing  each  bodil;  injnrj  aa  ia  likely  to  oaose  death  ;*> 
but  in  the  aeoond  eaae  of  mordar,  in  adding  nearly  the  tame  praviao  to 
colpable  bomiciJe,  there  is  a  alight  Tarialion  in  the  words,  the  oolpable 
hoinioide  mnst  be  done,  "  with  the  intention  of  causing  auuh  bodilj 
injniT  as  the  offender  knowa  to  be  likely  to  canse  death  ;"  the  words 
"  ofiender  knows"  are  added.  It  would  leein  that  it  a  man  scalps 
another,  knowing  that  he  will  thereb;  probablj'  or  Tsry  likely  oanae 
death,  he  is  guilty  of  murder  ;  but  if  be  is  a  saTage,  who  intends  to 
scalp,  but  baa  no  distinot  koowled^  tiiat  death  irill  probably  enane, 
and  d^ath  docs  ensue  as  a  likely  cooaeqaence,  be  ia  guilt  j  of  dblpabla 
homicide  not  oinoonting  to  murder.  In  the  latter  case,  also  if  the 
injuries  inflicted  are  so  serere  as  not  only  to  be  likely  to  canse  death, 
but  almost  of  necessity  to  canie  death  in  the  ordinary  coone  of  nature, 
then  agtuQ  the  case  oomes  wiibin  the  third  class  o[  marder,  even  witb- 
ont  the  knowledge.  The  ditfereuoe  seems  to  be  when,  in  addiiitm  to 
want  of  knowledge  of  the  probable  ulterior  reBnlt&,,the  iojnriea  intended 
to  be  inflicted  are  such  aa  are  likely  to  caoae  dea'  b,  but  not  ancb  aa  in  the 
Ordinary  coarae  of  nature  mnst  neeesianly  cause  deetii.  'ilios  the 
difference  is  in  faoL,  not  rery  broad,  that  ia  in  the  absence  <d  the 
exoeptioni.  Still  it  mnst  be  snppoeed  that  the  law  intended  to  make 
BOme  differenoe,  and  the  words  used  by  the  Judge,"  he  wae  doobtlesa 
beaten  with  the  intention  of  caoring  auoh  bodily  injtuy  aa  was  likely 
to  canse  death"  by  ommitting  the  words  "i  tbe  offender  knew  to  bf," 
tally  more  exactly  with  the  definition  of  culpable  homicide  than  with 
that  of  murder.  If  the  facta  of  this  case  be  so,  and  the  prisoDMV  did  not 
know  that  death  would  be  tbe  probable  or  likely  result,  they  would 
have  tbe  benefit  of  that  differenoe  or  doubt,  anbjeot  to  the  additional 
que sUoD,'— were  the  injuries  intended  t)  be  inflioted  such  that,  in  the 
ordinary  ooorse  of  nature,  they  must  almost  necesssTily  have  caused 
death  to  a  man  inordinary  liealtbF  TKird.~~Tho  finding  of  tbe  facts 
by  the  Judge  being  so  costradiotory  and  unintelligible,  it  would 
be  moat  unsafe  to  assume  that  he  has  found  anything  diatiootly, 
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Tho  judgment  and  ienteqge«  bein^  oonfmiy  'to  Uw»  ttusfc  be  reversed. 
The  Judge  having  left^,  we  oenROt  ordev  him  to  charge  the  atBeseonr 
again,  record  a  legal  jodgment,  and  pass  a  legal  sentence ;  and,  thdreforet 
annnlling  the  proceedings,  we  mast  order  a  new  trial.  The  Jndge  will, 
on  tho  trial,  consider,  1«<.— Did  the  prisoners,  either  by  their  own 
hands  or  by  snoh  conduct,  when  presenlu  as  would  baye  amonnfed  to 
abetment  if  abseet,  intentionally  inflict  or  cause  to  be  inflicted  such 
bodily  injury  as  was  Kkely  to  canse  death  P  SnJ.— If  so,  had  they  the 
knowledge  tbat  they  were  likely  to  cause  death  P  SnI.«->If  they  had 
not  the  knowledge,  were  the  injuries  intended  to  be  inflicted  so  severe 
as,  in  the  ordinary  course  of  nature,  must  cause  death  to  a  healthy  man  P 

If  the  first  queftion  is  answered  in  the  alBrmatire,  the  prisoners  will  be 
guilty  of  culpable  homicide.  U,  further,  either  the  second  or  thirJ* 
question  be  answered  in  the  afflrmatiye,  the  offenoe  wiH  be  murder 
If,  both  the  second  and  third  questions  are  ans^rered  in  the  negative, 
then  the  oifence  will  be  culpable  homicide  not  amounting  to  murder. 

Glovjib,  J.— AsMr.  Dodson,  the  Sessions  Judge  who  tried  the  case, 
has  left  Mymensinghi  I  eoncor  with  Campbell,  J.,  in  quashing  the  con* 
viction  and  ordering  a  new  triaL 

Before  issuing  final  orders,  it  waa  thoiigbt  desinUe  by  Campbell  and 
Glover,  JJ.,  to  take  tbe  opinion  of  the  Full  Bench  on  the  points  of  law 

involved,    The  case  was  accordingly  referred  to  a  Full  Bench. 


The  opinion  of  the  Full  Bench  was  delivered  by 


/  Pjucock,  C.J*-~lliere  are,  in  my  opimon,  several  important  disiine* 
\  tioos  between  murder  and  <Hilpable  homicide;  an  offence  cannot  amount 
to  murder,  noleee  it  fisUs  within  the  definition  of  culpable  homicide,  for 
s.  300  merely  points  put  the  cases  in  which  **  culpable  homicide  is 
murder.'^  But  an  effeoee  may  amount  to  cnlpable  homicide  without 
amountiQg  to  murder.  Culpable  homicide  is  not  murder,  if  the  case  falls 
within  any  of  the  exceptions  mentioMd  in  ■•  300.  The  causing  of  death 
by  d<»ng  an  act  with  the  intention  of  causing  death  is  culpable  homi- 
cide. It  is  also  murder,  imless  the  case  falls  within  one  of  the  excep- 
tions in  s,  3Q0.  Causing  death  with  the  intention  of  [causing  bodily 
injury  to  any  person  if  the  bodily  injury  intended  to  be  inflicted  is 
sufiioient,  in  the  ordinary  eours6  of  nature,  to  cause  death,  in  my  opinion, 
falls  within  the  words  of  s.  299^**  with  the  intention  of  causing  sacfa 
bodily  injury  as  is  like,y  to  caaso  death,"  and  is  culpable  homicide,    It 


*'. 
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is  also  marder,  unleas.the  casd  falls  wiihin  one  of  the  ^Tcoptioiie  ;  see  1866 
B.  300,  cl  3.  Causing  death  by  doing  an  act  witli  the  knowledge  that 
■ochac^j  is  likely  to  oanae  deith  is  ouJpable  homieide,  bat  it  is  not, 
murder,  eren  if  it  does  not  £aU  within  any  of  the  exceptions  memttoned  ^^^^^^^^^ 
is  8.  SOO,  nnless  it  falb  within  ols*  2,  3  or  4  of  s.  800 ;  that  is  to  ^ay, 
unless  the  act  by  which  the  death  is  caused  is  done  with  the  i  tetition 
of  cansing  sock  bodily  injury  as  the  offender  knows  to  be  likely  to  caurse 
the  death  of  the  person  to  whom  the  hsrm  is  caused,  or  with  the  inten- 
tion ot  causing  bodily  injury  to  any  person,  and  the  bodily  injury 
intended  to  be  inflicted  is  Suftoien%»  in  the  ordinaiy  course  of  nature,  to 
cause  dekth.  or  unless  the  person  committing  the  act  knows  that  it  is  so 
imminently  dangerous  that  it  must,  in  aU  pro'  ability^  cause  death,  or  such 
bodily  mjury  as  is  likely  to  csiase  death.  In  speaking  of  acts,  I  of  couse 
include  illegal  omissions^  Inhere  are  many  cases  falling  within  the  words 
of  B,  299,— **  or  with  the  knowledge  that  he  Is  likely  by  such  act  to 
cause  death*'  that  do  not  fall  within  the  2nd|  3rd  or  4t'h  clauses  of 
B.  800,  such  for  instance,  as  the  offences  described  in  ss.  279,  280,  281, 
282,  284,  285,  286,  287, 288,  and  289,  if  ibe  oflPcnder  knows  that  h's  >  ct 
ori  legal  omissioti  is  likely  to  canse  death,  and  if  in  fact  it  does  cause 
death.  But  although  hb  may  know  that  the  act  or  illegal  omission  is  so 
dangerous  that  it  is    likely  <to  caase   death,  it  is   net  murder,  eren  if 

death  is  caused  thereby>  unle^  the  offender  knows  that  it  most,  in  all 
prubability,  cause  deaths  or  such  bodily  injury  as  is  likely  to  cause  death 
or  auless  he  intends  thereby  to  cause  dfmth  or  sucb  bodily  injury  as  is 
described  in  cl.  2  or  3  of  s.  300. 

As  an  illusj^rati  n  ;  suppose  a  gentlemen  should  drive  a  bugeyin  a 
rash  and  negligent  manner,  or  furiously  along  a  narrow  Crowded  street. 
He  might  know  that  he  was  likely  to  kill  some  person^  but  he  might 
not  intend  to  kill  any  one,  or  to  cause  bodily  injury  to  anyone.  In 
such  a  casei  if  he  should  cause  death,  I  appieheod,  he  would  be  guilty 
of  culpable  homicide  not  amounting  to  murder,  uiUess  it  should  be 
found,  as  a  face  that  he  knew  that  his  act  was  so  imminently  danger- 
ous that  it  must,  in  all  'jpn>bafaiHtj»  cause  death  or  such  bodily  injury,  ftc. 
OS  to  bring  the  dase  within  the  4th  clause  of  s  30O.  In  an  ordi- 
nary case  of  furious  drivingi  the  facts  wonld  scarcely  warrant  such  a 
finding.  If  found  guilty  of  culpale  homicide  not  amoimtingto  mur- 
der, the  offender  might  be  punished  to  the  extent  of  transportation 
fur  life  or  imprisonment  for  ten  years,  with  fine  (see  S9.  804  and 
69) ;  or  if  a  European  or  American,  he  woald  ber  subject  to  penal  ser- 
vitude, instead^  of  transportation.    It  would  not  be  right  in  such  a  case 
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« 
1866        that  fche  offender  seonld  be  liable   to   capital   puntshjnent   for  murder* 

Qdun       ^**®  ^^^  ^'•"^  ^*  •    ^*  would  not  apply  to   the  case.    That   applies 
V.  only  to   cases  which   would  be   mvrdert    if  not   falling   williin   one  of 

^GoPE*''^  the  exceptions  in  s.  300.  It  a  roan  shonld  drive  a  baggy  fori -nsly, 
not  merely  along  a  crowded  street,  but  intentionally  into  the  midst 
of  a  crowd  of  pers  ns,  li  would  probably  be  fonnd,  as  a  fact,  that  he 
knew  that  his  act  was  so  Imminently  dangeroos  thai  it  mu8t»  in  nil 
probability,  catwe  death  or  such  bodily  injary,  &c.,  as  in  ol.  4,  S.  300. 
From  the  fact  of  a  man*s  doing  an  act  with  the  knowledge  that  he  is 
likely  to  cause  death,  it  may  be  presumed  that  he  did  it  with  the  inten- 
tion of  causing  death,  if  all  the  circumstances  of  the  case  justify  such 
a  presumption  ;  but  I  shonld  never  presume  an  intention  to  cause  death 
merely  from  the  fact  of  furious  driv  ing  in  a  crowded  street,  in  which 
the  driver  might  know  that  his  acts  would  be  likely  to  osnse  death* 
Presumptioo  oi  intention  must  depend  upon  the  facts  of  each  pariieular 
case.  Snpose  a  gentlemen  should  cause  death  by  forionsly  driTing  up 
to  a  railway  station.  Suppose  it  should  be  proved  that  he  bad  business 
in  a  distant  part  of  the  conntiy,  say  at  the  opposite  terminus,  that  he 
was  intending  to  go  by  a  porticu^ar  train  ;  and  that  he  could  not  ariive 
at  his  destination  ia  time  for  h  is  business  by  any  otlier  train ;  that  at 
the  time  of  the  furious  driving,  it  wanted  only  two  minutes  to  the  time 
of  the  train's  starting ;  that  t^  e  road  was  so  crowded  that  he  must 
have  known  that  he  was  likely  to  run  over  some  one  and  to  cause  death. 
Would  any  one  under  the  cir>  um^tanoes  presume  that  his  intention  was 

to  cause  deatli  P  Wenld  it  n^t  be  more  more  reasonable  to  presume  that 
his  intention  was  to  save  the  train.  If  the  Judge  or  jury  should  find 
that  his  intention  was  to  save  the  train,  but  that  he  must  have  known 
that  he  was  likely  to  cause  death,  he  would  be  guilty  of  culpable  homi- 
cide  not  amounting  to  murder,  unless  th^  should  also  fiitd  that  the 
risk  of  causing  d<  ath  was  such  that  he  must  have  known,  and  did 
know,  that  his  act  must,  in  all  probability,  cause  death,  &c.,  within  the 
meaning  of  cl.  4,  s.  300.  If  they  should  go  further,  and  infer  from  the 
knowledge  that  he  was  likely  to  cause  death,  that  he  intended  to  c&use 
death,  I  e  would  be  guilty  of  murder,  and  liable  to  capital  punishment. 
It  appears  to  me  the  mlrs  contained  in  as.  407  and  419  of  the 
Code  of  Criminal  Pnioedure  are  not  spplicable  to  a  case  which  the 
Court,  as  a  Conrt  of  Bevision.  thinks  it  right  to  take  up.  An  appeal 
is  matter  of  riffht  in  all  caves  in  which  an  appeal  i^  given;  but 
n  revision  is  in  the  discretion  of  the  Conrt.  An  appeal  is  for  matter 
of  fact   as    well  as  for   matter  of    law.    A  revision    is  only  on  matter 
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o!  law.    The   two   cases,    therefore,    ai'e   veiy  different.    "When  s.    407         jgrs 

says    that  an    appeal  shall    not    lie  from  a    judgment  of  acquittal,  it ' 

'      QnsEN 
means  that  the  prosecutor  shall  not  a*)  a  matter  uf    right    be    eu titled  to  v, 

apply    to    reverse    the   judgment    of    acquittal,  either  upon  the  facts  or  Gobichako 
upou    the   law.     But    s.    40^     authorizes    the    Court    to    call   for   and 
csamine  the  record  of  any  criminal  trial  in  which  \t   shall  appcur  that  ^ 

there  has  been  error  in  the  decision  .upon  a  point  of  law,  and  may 
determine  any  point  of  law  arising  out  of  the  case,  and  thereupon  pass 
Buch  order  as  to  the  Conrt  may  seem  right.  S»  405  enacts  that  *'  it* 
shall  be  lawful  for  ihe  Sudder  Court  to  call  for  and  examine  the  record 
of  any  case  tried  by  a  Conrt  of  Session,  for  the  purpose  of  satisfying 
itself  as  to  the  legality  or  propriety  cf  any  sentence  or  order  passed,  and 
as  to  the  regnTarity  of  the  proceed'ugs  of  ^tiio  Go^r^.  If  it  appear  to  the 
Sudder  Court  that  the  sentence  passed  is  too  setere,  the  Sudder  Court 
may  pass  any  mitigated  sentence  wnrranted  by  law.  If  the  Sudder  Court 
shall  be  of  opinion  that  the  sentence  or  order  is  contrary  to  law,  the  Sudder 
Conrt  shall  reverse  the  sentence  or  order,  and  puss  such  judgment,  sent- 
tence  or  order  as  to  the  Court  shall  seem  right>  or,  if  it  deem  necessary 
may  order  a  new  trial,"  The  word  *'  sentence  "  in  the  latter  seotioa  may 
lyiean  the  award  of  punishment  merely,  [or  the  whole  judgment,  including 
the  finding.  If  it  refers  only  to  the  award  of  punishment,  the  finding 
would  stand ;  and  I  can  scarcely  see  -the  necessity  or  use  of  the  worda 
"  or  may  order  a  new  trial."  The  |word^  "  sentence  or  order"  are  in 
many  sections  used  as  including  the  finding,  and  not  merely  the  awards 
of  pu1ii8hi&ent»— ss.  415,  416,  417,  420.  But,  whatever  may  be  the 
construction  of  the  word  **  s  ntence,"  in  s.  405,  there  can  be  no  doubt 
that,  under  s.  404,  the  Court  rnay  set  aside  a  udgment  of  acquit- 
tal for  error  in  poitit  of  law.  Suppose  the  deciafon  of  a  Judge 
should  be  monstrously  absured;  suppose,  upon  nn  indictment  for 
irurdering  a  child,  thn  Judge  and  the  Assessor  shonlfi  find  that  the 
prisoner  caused  the  death  of  the  child  by  d^in<va'>  act  with  the  in  ten 
tioo  of  causing  its  death,  and  that  the  case  did  not  fall  within  any  of 
the  exceptions  mentioned  in  s.  300  of  the  Penal  Code  ;  but  suppose 
they  shruld  also  find  that  the  child 'was  nnder  the  age  of  six  months, 
and  the  Judge  should  hold  i\  at  it  was  not  murder  to  kill  a  child 
under  t^  at  age,  and  should  therefore  acquit  the  prisoner  and  order 
him  to  be  dischargedj—^ould  it  be  contended  that  the  judgment  of 
acquittal  could  not  be  set)  aside,  and  thnt  the  prisoner  should  go  free  for 
ever  P  I  apprehend  that  the  Court,  as  a  Court  of  Revision,  would 
clearly  have  .the  power  to   set  aside  the  judgment  of  acquittal,  and 

CI 
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1M6       4«eUre  tha^  upon  ttie  facte  found,  the  prisoner  was  guiliy  of  nmrdeft  and 
^         ■"  send  the  oaso  back  to  the  Jadge.  ordering  him  to   apprehend  the  prisoner 
1^    '      (if  be  had  been  discharged),  and  to  pass  the  proper  sentMioe  upon  him. 
GoBACKAKD  If,  la  the  case  aboTe  supposed,  the  Jadge  were  to  say,  it  is  not  neces- 
sary to  try  whether  death  was  caused  by  an  act  done  with  the  intontion 
of  oausiog  death,  because  if  it  was  so  caused  the  prisoner  was  not  guilty 
of  murder :  I  find  that  the  child  was  under  the  age  of  six  months,  and 
therefore,  acquit  the  prisoner— in  such  a  case,  there  would  be  no  finding 
on  the  faets,  and  the  Oourti  as  a  Gonrt  of  Befition,  would  merely  set 
aside  the  aoquittaU  and  crdwaaew  trial*    I  bsfvo  smppoved  an  error  in 
law,  which  is  not  likely  to  eooun    I  put  it  merely  as  sb  illustration ;  there 
BX9  many  oonstructionsoflaw  equally  erroneous,  though  not  so  eleaily» 
so.    Again,  .suppose  a  Magistrate,  in  a  case  triable  by  him,  shmild  con. 
vict  of  an  offence,  and  the  Hessions  Judge,    on  appeal,   should,  without 
going  into  the  facts,  reverse  the  decision  upon  a  point  of  law,  and  order 
the  prisoners  to  be  discharged,  stating  that,  assuming  the  facto  to  he  as 
found  by   the   Magistrate,  the    prisoner  was  not  guilty  of  an  offence, 
this  Court,  if  the  Judge  were  wrong  in  point  of  law,  could,  as  a  Court 
of  Reyision,  reverse  hi«  decision,  and  direct  him  to  try  the  appeal  upon  ita 
merilB*    If  a  Jud  ge,  on  appeal,  should  uphold  the  finding  of  a  Magistrato 
on  the  facta,  and   reverse  his  decision  in  point  of  law,  and  prenouaea 
a   judgment  ol   acquittal,   and  order  the   prisoner  to  te  diaehaigad, 
tb^n,  as  the  acquittal  would  be  merely  on  a  point  of  law,  thia  Oonrt,  as 
a  Court  of  Bevision,  might  reverse  the  juclgment  ol  acqaittal,  and  order 
the  sentence  of  the  Magistrato  to  stand. 


There  ara  also  cases  in  which,  notwithstanding   ■•  419  OX  1*o  Const 
M  a  Court  of  Beviaion,  could  enhance  apunishmenk 


In  tha  ease  of  Ths  King  v.  ^ouriM  (2),  'it  was  held  that  a  sentenca 
of  traosporation  for  an  offence,  for  which  the  only  punishment  was 
death,  was  erroneous  and  mnst  ba  reversed.  The  Court  held  that  they 
conld  merely  reverse  the  erroneous  sentonoe,  but  could  not  pass  tlie 
right  one,  and  the  prisoners  were  discharged.  The  law  was  amended  by 
11  and  12  Yia,  o.  78,  by  which  the  Court,  npon  reversing  an  errone- 
ous aentenoe,  may  give  the  proper  judgment.  Here,  under  s.  405 
of  tha  Criminal  IVoeeJu*e  Codcb  the  Court,  as  a  Court  of  Bevision, 

(l)ibi  XXVcflWt  f  41 9.»'^e  Appel*   sentence  or  order  of  snoh  Oonrt,  bat 
late  CUmutI,  after  penuing  the  proceedings   nofe  so  as  toenhanoe  any 
of  the  lower  Oourt,  and  after  hearing  the   that  shall  have  been  awisd." 
pUintifl  or  his  Oounsal  or  agent,   if  they       (2)  7  A.  4e  B.,  58. 
appear,  may  alter  or  reverse  the  finding  and 
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•  haa  ft  tSlniliir  tomtx  ;  but  in  order  to  do  so,  it  na;  ba  neeoBiary  to  «•       ^MS 
hanoe  the  puBisbintat,    In  the  case  snggested   by  Gunipbellj  J.*   if  ft      Qocbk 
Bessioiw    Judge  should    pass   sentenoe  of   rigorous   imprisonment   for  p     ^'      ^ 
fourteen  years  for  murder,  such  «  sentenoe  would  be  bad ;  for  it  ia  not       Qori. 
amihoriaed  by  law— n.  302  of  the  Penal  Code ;  or  tf   he   should  pass 
sentence  of  transportation  for  seren  yeara   for  the  offenee  of  murder, 
committed  by  a  person  under   sentence  of  transportation  for  life,  tha 
B«ntenoe   would  be  contrary  to  law ;   see  s*  803,  by  which  death  is  the 
only  pun'sbment  which  can  be  awarded.    In  such    oases  the   Court,  as 
a  Cobrt  of  Bevision,  coald,  under  s.  405  reverse  the  sentence,   and  pass 
the  proper  sentence,  notwithstanding   that  in  such  a  case  the  sentence 
must  be  enhanced  in  order  to  pass  a  legal  sentence,   in  the  former  -  case 
from  four  years,  rigorous  imprisonment  to  death  oir  transportation  for 
life,  and  in  the  latter  from  tranportaiion  for  soTen  years  to  sentence 
of  death.    S.  405   says,  if  the  Court  shall  be  of  opinion  that  the  sen- 

tenoe  or  order  is  oountry  to  law,  if  shall  reverse  the  sentence  or  order* 
and  pass  such  judgment,  sentence  or  order  as  to  the  Court  shall  seem 
right.  Of,  if  it  deem  necessary,  may  order  a  new  trial.''  In  the  case 
supposed,  in  which  a  prisoner  under  Sentence  of  transportation  fot 
life  should  be  found  guilty  of  murder  and  sent^Ksed  to  transportion 
for  seven  years,  the  Oonrt  might  think  the  finding  right  upon  the 
evidence,  and  there  would,  therefore,  be  no  necessity  for  ordering  a  new  - 
trial.  In  sueh  a  cate  a  question  might  arise,  whether  the  Court  would 
be  bound  to  pass  the  only  legal  sentence,  vji*,  iSeath,  or  might  send 
the  case  back  to  the  8es*ione  Judge  to  pass  the  'senteaee.  I  am  of 
opinion  that  the  Court  might  send  the  case  back  with  an  order  to 
pas  the  proper  sentence,  under  the  words  '  shall  pass  such  judgment 
sentenoe  or  order,**  &c.  In  tbe  case  supposed  of  a  prisoner  being  sen- 
ienoed  to  fourteen  years'  rigorous  imprisonment  for  murder,  upon  set* 
ting  aside  the  erroneous  sentence,  tbe  right  sentenoe  would  be  a  d'scre^ 
tionary  one,  ins.,  "death  or  transportation  for  life."  In  such  a  case,  . 
I  think  the  Court  ought  to  send  the  caso  back  for  proper  sentence  to  be 
passed,  in  tbe  same  manner  bs  it  would  do  under  8«  402* 

By  the  statute  Hand  12  Vict.,  o.  78,  s.  5,  the  Court,  when  it 
reverses  a  judgment,  may  either  pass  a  proper  judgment,  or  remit 
the  case  to  the  lower  Coar*",  in  order  that  such  Court  may  pasi 
the  proper  judgment.  It  appears  to  me  that  in  all  cases  in  which  the 
Court,  as  a  Court  of  Bevidon,  thinks  it  right  to  reverse  an  acquitta^ 
on  a  point  of  law,  or  to  reverse  as  erroneous,  a  sentence,  in  order  ' 
that  the  right  sentence  may  be  passed,   if  the  right  sentence  would 
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1869        enbanc^   ibe  one   ftlreatiy  paased,  the   oifen<!er  thould  hvv^  «n  oppor-* 
QtTssN       tuwty  of  being  lieard  by  himseU   or  his  pleader  or    agent,   either  before 
«.  the  lower  Coart,  if  the  case  is  remitted  to  it,  or  before  the  Hight  Court* 

^^4«"b  *^^    if  the     Judges  pass    the  proper  sentence  themselves. 

The  Court  may  act  a?  a  Court  of  Bevisiou  after  it  has  acted  as  a 
Court  of  Appeal^  if  it  find  it  nacessary  to  do  bo»  in  order  to  corroct  an 
error  in  law  which  cannot  be  set  right  on  appeal.  For  instance,  if  a 
man  should  be  found  gui'ty  of  a  murder,  and  sentenced  to  seven 
years'    transportation,    if  the    prisoner  should    appeal  on  the    f  icts,  the 

Court  might  uphold  the    finding  of    guilty  of    murder  on    appeal,    and 
after VI ards,  as  a  Court  of    ttevision,   might  set   aside   the  sentence   of 

seven   years'    transportation,  and    pass   a  legal  sentence   for  murder,  or 

send  it  back  to  the  lower   Court  to    pas     such     seutencc,  pointing  out, 

as  they   would    in  a  case   unlers.  402    what    is  the  proper  punishment. 

As  a  Court  of  Revision   the  Cou't  cannot  reverse  the  finding  of  a  jury. 

In  the  present    case,    the    attention    of    the  Judge    Bhould,   I    think, 

be  called  to  another  error  which  he  committed.  He  says,  the  prisoners 
who  were  present y  assisting  in  taking  away  Amorli  and  Asoi^ting  by 
their  presence  in  the  beating  of  him,  abetted  the  commission  of  culp- 
ftble  homicide,  &c. 

m 

It  does  cot  follow  that,  because  they  were  present  with  the  intention 
of  taking  him  away,  that  they  assisted  by  their  presenoe  in  Ihe  beating 
of  htm  to  such  an  eztsnt  as  to  cause  death.  If  the  objeot  and  design  cf 
those  who  seized  Amordi  was  merely  to  take  him  to  the  thannah  on  a 
charge  of  theft,  and  it  was  no  part  of  the  oommon  design  to  beat  him* 
they  would  not  all  be  liable  for  the  consequence  of  the  berating  merely 
because  they  were  present.  It  is  la'd  down  that,  when  several  persona 
are  in  company  together  engaged  in  one  common  purpose,  lawful  or 
unlawful,  and  one  of  the  them,  without  the  knowledge  or  consent  of  the 
others  commits  an  offence,  the  others  will  not  be  involved  in  the  guilt, 
unless  the  act  done  was  in  s  me  manner  in  furtherance  of  the  common 
intention.  It  is  also  said,  although  a  man  is  present  when  a  felony  is 
committed,  if  he  take  no  part  ia  it,  and  do  not  act  in  concert  with  those 
who  commit  it,  he  w  11  not  be  a  principal  merely  because  he  did  not 
endeavour  to  prevent  it  or  to  apprehend  the  felon.  But  if  several  persons 
go  out  together  for  the  purpose  of  apprehending  a  man  and  taking  him 
to  the  thannah  on  a  charge  of  theft,  and  some  of  the  party  in  the 
presence  of  the  others  bo-it  and  ill-treat  the  man  in  a  cruel  and  violent 
manner,,  and  the  others  stand  by  and  look  on  without  endeavouring 
to  dissuade  them  from  their  cruel  and'  violent  conduct,  it  appears  to  mo 
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tbat  those  who  ^ave  to  deal  with   the  facts  might  Yery  properly  infer         j^qq 
that  they  were  all  assenting  parties  and  acting  in  concert,  and  that  the  — 
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beating  was  in  furtherance  of  a  cooioion  design.     I  do  not  know  what  „ 

tbe  eyideno  was,  aU  that  I  wish  to  point  oat  is,  that  all  who  are  present  Gorachand 
do  not  necessarily  assist  by  their  presence  every  'act  that  is  done  in  their        Gobs. 
presence,  nor  are  consequently  liable  to  be  punished  as  principals. 


Before  Sir  Bjmes  Peacock,  Kf.,  Chief  Justice,  Mr.  Justice  Kemp,  Mr.  Justice 

Seton-Karr,  Mr,  Justice  L.  8.  Jackson,  and  Mr,  Justice  Phear,  1^^^ 

April  17. 
ANAND  CHANDRA  MAJUMDAR  UPlavHttft)  v.  GOBABDHAN 

KHAN,  alias  BJATULLA  (Dmbndant).* 

MofussH  SmcXl  Oame  Courts  Ad  (XT  o/ 1665), «.  22— JS^/n-dnce  to  High 

Court  for  opinion, 

'  Under  8.  22  of  Act  XI  of  1865,  only  qnestions  which  arise  in  the  trial  of  a  snit, 
and  not  questions  whieh  ftTise  on  an  ftpplication  for  ezecQiion  can  be  referred  by 
the  Small  Cause  Court  to  the  High  Court. 

Tee  following?  case  was  stated  for  the  opinion  of  the  High  Court 
by  the  Jad^o  of  the  Coart  of  Small  Causes  at  Jessore  :«-« 

In  this  ease  the  plaintiff  obtained  a  decree  for  Bs.  829-2  on  31st 
August  1861.  At  the  time  of  trial  the  defendants  were  resident 
outside  the  local  jurisdiction  of  this  Court,  but  neither  the  par  ies  nor 
the  Judge  seems  to  ha^e  been  aware  of  the  fact.  As  far  as  appears  from 
the  record,  no  objection  was  raised  on  this  score,  nor  is  any  all egatioa 
now  made  that  any  such  objection  had  been  raised,  or  that  the  defend- 
ant were,  for  any  other  reaion.  subject  to  the  jarisdictioa  of  the  Court. 
Execution  was  subsequently  taken  out  and  with  drawn  at  the  instance 
of  the  decree-holder,  who  filel  a  receipt  for  a  portion  of  the  debt  due. 
under  the  ^decree.  In  June  1865,  exeoution-pjroceedings  were  again 
commenced,  and  the  property  of  the  judgment-debtors  was  attached. 
It  was  then  disoorered  that  they  were  resident  outside  the  jurisdiction. 
They  appeared  and  objected  on  this  ground,  and  the  Court  directed  the 
moveable  property  attached  beyond  the  boundary  to  be  released,  as  a 
Small  Cause  Court  decree  cannot,  under  the  present  law,  be  executed 
either  by  the  Court  passing  such  decree  or  by  any  other  Court,  against 
moveable  property  not  within  the  jurisdiction  of  the  Court  which  tried 
the  case.  The  decree  holder  then  applied  for  a  certificate,  under 
8.  20,  Act  XI  of  1865,  with  a  Tiew  to  proceed  against  the  immofeable 

*  Reference  from  the  Small  Cause  Court  at  Jessore. 
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23^        property  of  the  judgmenWebtors.    They  kowever,  object  that  the  decree 

»  was  passed  withoot  juritdiction  $  that  the  whole  of  the  proceedings  are. 

Ana  If  DA     therefore,  null  and  Toid;  and  th«t  Ais  Court  has  no  aathority  to  grant 

Majumdae   ft  certificate,  or  any  other  Oottrt  to  aot  on  it,  if  granted.    The  qnestioa 

^     '^*  thns  raised,  which  is  an  important  one*  may  be  pat  as  follows  :-</an  m 

Khan.      defendant,  by  consent,  or  by  silen^y  acqaiesoinj  in  thd   jorisdiction   of 

a  Small  Oaase  Conrti  confer  on  such  Coart,  as  against  himself,  a  jarts- 

diction  which  otherwise  would  have  bean  barred  by  reasou  of  his  not 

residing  within  the   local  limits  to  which  the  aathority  of  the  Court. 

extends.^ 

This  ea«e  came  before  the  Chief  Javtioe  and  L.  8.  Jaoloion,  J., 
by  whom  the  following  refersnde  Has  mads  to  a  Fall  Benob. 

FsACocK,  C.J.  (Jackson,  J„  concarring>— >It  appears  to  us  that  this 
is  not  a  oase  falling  within  s,  29,  Act  XI  of  1865  (1),  a.nd  that  we 
oannot,  therefore,  express  any  opinion  npoB  the  oase.  The  section  in 
question  applies  to  questions  which  arise  in  the  trial  of  a  suit,  and  Mit 
to  sooh  as  arise  oa  application  for  ezeoatioa.  We  should  be  yery  gltd 
to  answer  the  question  if  we  could  pronoutoe  a  judicial  opinion   thereon. 

We  observe  that  a  question,  on  a  point  rating  to  exeoutioii^  was 
answered  under  a  similar  clause  in  Act  XLII  of  1860,  s.  13  (3/ 
As  it  is  important  that  all  the  Division  Benches  should  act  in  the  same 
way,  I  would  refer  it  to  a  Full  Bench,  whether  the  question  asked  in 
the  case  stated  is  one  which  falls  within  s.  22  of  Act  XI  of  1865. 

The  opit)i(>n  of  the  Full  Bench  was  delivered  by 

Fbacock,  C.  J.— The  Full  Benoh  agree  in  the  view  expressed  by  the 
order  refeiring  this  case«  and  think  that  the  oase  doetnot  fall  withia 
8.  22,  Act  XI  of  1865»  and  that  the  Court  cannot^  therefore,  express  any 
judicial  opinion  upon  the  case* 

0>A«eZio/1866,«.  ai»»*«If,faithe  tkm.orontlie  applloatioa  of  say  of  the 

trial  of  any  suit  oader  this  Aot|  any  psrtias  to  thesuil,  and  in  suits  for  an 

question  of  Isworoflsge  having  the  foios  auoiut   greater    than    five    handred 

of  law,  or  any  question  as  to  the  ooas-  rupees,  shall  draw  up  a  statement  of 

tfnction  of  a  document, which  oonstruo-  the  osse,  and  refer  it  with  the  Court's 
Hon  may  affect  the  merits  of  the  deoi-    own  opinion,  for  the  decision  of  the 

f  ion.  shall  arise,  the  Coart,in  snits  for  an  High  Court." 

amount  not  exceeding  five  hundered  {%)  (hcrge  M^f'aT.Ajikobuf  BAstt^, 

rupees,  may  either  of  its    own  mo*  Snth.  8.0.0.  BuI.»S9. 
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Ba/bin0  Sir  Banm  Twuoek,  KU  Chief  JuHuse,  *Kr.    Ju$tiee    Kmfy  Mr.        ^^^ 

3naUo9  BeUm-Kart,  Mr.  TueHee  Phear.  May  29. 

THUQUBBN  v.  BLAHI  BAX»(1)  ' 

Aeeomplicef  TMHmony  of-'CorrohoroHon^Criminal  Prpeedure  Code  {Act 
XXVt^lSei),  88.  419  <knd  426^Be\;ereal  of  Finding^ 

The  nnoonobontted  tesiimOBy  of  one  or  more  lUMomplioe  <»  eooeflBpfieeB  le 
6ii£EUsient  in  Uw  to  sapport  ft  oonvicUon  (2) 

The  eyidenoe  of  aooemplioee  should  not  be  left  to  the  jury  without  raoh  direct- 
ions snd  obserratlons  from  the  Jndge  aa  the  oireamstanoes  of  the  ease  may  re* 
gnire^  pobiting  out  to  them  the  danger  of  tracing  to  eneb  evidenoe  when  it  is . 

not  corroborated  by  other  evidenoe.    The  omission  to  do  so  is  an  error  in  law  in 

the  snmming  up  by  the  JodgOi  and  is,  on  appeal,  a  ground  |or  setting  aside  the 

oenviotion,  when  the  Appellate  Court  thinks  that  the  prisoner  has  been  prejodi*. 

eed  by  such  omission,  and  that  there  has  been  a  failure  of  jnstioe.  ' 

The  nature  and  extent  of  the  eorrebovation  requisite  ezplaioed  and  illustrated. 
The  word  **  sevene''  in  ss.   4|j9  and  A28,  Oode  of  Criminal  Frooednre,  means  to 

make  yoid,  to  set  aside  or  «nnn],  and  not  merely  to  ohange  ot  tnjA  into  -the 

contrary  (8). 
Tab  priaoner  in  this  case  was   triod  before  a  jary  on  a  ohaigo  of 

daQoity,^and  was  oonyioted.    Ho  appealed  to  the  fiigb  Courty  chiefly 

*  Criminal  Appeal  No.  75  of  1866» 


Si 


See  Queet^  r.  Gegebu    Ua^aUt,  M  and  prefudioed  the  accused  person  in 

.  B.,  App.,  50,  his  defence,  the  High  Court  shall  annul 

fS)    8ee  Aot  I  of  1878,  e.  138.  the  conviction,  and  remand  the  case  to 

[3)    Aot  X  of  1873,  a.  297^  prondes  the   Court   below    with  an    amended 

as  follows  .*"  charge,  and  the  Conrt  below  shall  there- 

'If  in  any  case  either  eiJled  for  by  upon  proceed  as  if  it  had  itself  amended 

itself  or  reported   for  orders  or  which  such  charge. 

comes  to  its  knowledge,  it  appears  to  the  **  It  the  High  Court  considers  that  any 

Hi|^  Court  ttnt  there  has  been  a  mate-  person  conTicted  by  «  Magistrate  has 

rial  error  in  any  judicial  proceeding  of  committed  an  offence  not  triable  by 

'any  Court  subordinate  to  it.  It  shall  pass  such  Magistrate,  it  may  annnl  the  trial 

such    Judgment,    sentence^    or  order  and  order  a  new  trial   befiore  a  oompe* 

thereon  aj  it  thinks  fit.  tent  Court. 

"If  it  considers  that  an  aooused  per-  If  it  considers  that  the  sentence  pass- 
son  has  been  improperly  discharged,  it  ed  on  tte  aeoQsed  peraon  is  one  which 
may  order  him  to  be  tried,  or  to  be  cannot  legally  be  passed  for  the  offence 
committed  for  trial ;  of  which  the  accused  person  has  been 
^*If  it  oonsiders  that  the  charge  has  oonTicted,  or  might  have  been  legally 
been  inconveniently  framed,  and  that  convicted  upon  the  facts  of  the  case,  it 
the  facto  of  the  case  show  that  the  shall  annul  such  sentence  and  pass  a 
prisoner  jonght  to  have  been  convicted  sentence  in  accordance  with  law. 
of  an  offence  other  than  that  of  which  If  it  oonsiders  that  the  sentence  pass- 
.he  was  convicted,  it  shall  pass  sentence  ed  is  too  serer  e^  it  amy  pass  any  lesser 
ior  the  offence  c^  which  he  onght  to  sentence  warranted  by  law ;  if  it  con- 
have  been  convicted :  aiders  that  the  sentence  is  inadeqiiate, 

"Provided  that  if  the  error  in  the  it  may  pass  a  proper  aenteaoe." 

charge  appeal*  materially  to  hsTC  misl-  ••«••« 


460  rULL  BENCH  BULmoS. 

1866         on  the  groand  that  the  Judge,  in  aamming  op^  failed  to  warn   the  jary» 
"1  *  that  the   evidence   against   h  m   was  that  of   approrera   and    accom- 

^,  pliceB>  not  corroborated  in  anj  waj,  and  that  this  omission  amoantsd  to 

Elahi  Bax.    h  misdirection  and  an  error  in  law,  so  as  to  vitinte  the  conviction. 

The  appeal  was  beard  before  L.  S.  Jackson  and  Qlover,  JJ.,  who 
referred  the  following  questions  to  a  Full  Bench : 

1.  "Whether  a  conyiotioa  can  be  bad  on  the  uncorroborated  evidence 
of  one  or  more  accomplices  P  " 

2.  "  II  not,  what  is  the  nature  of  the  corroboration  required  P  " 

The  questions  were  referred  with  the  following  remarks  by 
Jackson,  J.— The  Judge  ought  to  have  dlsected  the  jury  that  the 
evidence  of  approvers,  and  espeeially  of  such  approvers,  onght  to  be 
rece  ved  with  great  caution,  and  that,  under  no  circumslance^,  would 
it  be  legally  sufficient  evidence,  aniens  it  were  in  some  way  or  other 
corroborated ;  and  he  ought  further  to  have  told  them  that  it  was  not 
oorroborated  in  any  way.  Instead  of  thus  direotinj;  thejnry,  the  Judge 
simply  left  it  to  them  to  decide  whether  the  approvers  were  speaking 
the  truth  or  not*  This  misdirection  we  consider  to  have  been  an  error 
of  law,  the  result  of  which  has  been  to  couviot  £L*bi  Bax  on  what  is  not 
legal  evidence.  We  think,  therefore,  that  the  finding  and  sentence  should 
be  reversed  and  the  prisoner  released. 

But  it  has  b^en  bruught  to  our  notice  tliat  there  are  conflicting 
decisions  on  the  point,  and  that  a  Divisional  Bench  of  this  Court  have 
ruled  in  the  case  of  The  Queen  v.  Qodai  Eaout  (1)  that  a  jury  may  con- 
vict upon  the  evidence  of  au  accomplice,  though  not  oorrobrated,  so  as 
to  show  the  prtsoner*s  parlicipation  in  the  offence.  They  aUo  rul«d  that 
B.  28  of  Aot  11  of  1855  did  not  apply  to  Mofussil  Courts.  And 
another  Divisional  Bench,  consisting  of  three  Judges,  ruled,  in  the  caae 
of  The  Qtteen  v.  Iho(»i'ka  (2),  that  the  uncorroborated  teatimony  of  an 
accomplice  was  nut  sufficient  for  conviction.  It  has,  moreover,  it 
appears,  einoo  been  laid  down  by  a^  Full  Bench  of  this  Court  in  The 
Queen  v.  Lai  Chand  Koiorah  (3)  that  s.  28,  Act  II  of  1 1855,  refers 
to  all  Courts,  mofussil  included.  Under  these  circumstances,  we  are 
not,  we  conceive,  at  liberty  to  pass  final  orders  in  this  case  until  the 
point  in  question,  rnz,,  whether  or  not  the  uncorroborated  evidence  of 
an  accomplice  is  legally  sufficient  for  conviction,  be  settled  authorita- 
tively,  and  we  accordingly   direct  that  thi!)  case  be    laid  before  a  Full 

..        (I)  5  W.  B.,  Cr..  11.  (3J  Ante,  p,  417. 

(2)  5  W.  R.,  Cr.,  18. 


Befusli  of  this  Oooitttotrth^pafpoti^    As  the  prisoner  Slbftbi  Bai:  ii        1^^ 
niiAar  flmtenea  ol^  hmnsporatioiH  tli#  fleaaioiifl  Jttdge  will  be  directed       Qvm 
to  snapeod   tlie  esscatioa  «{  faift.icenteiioe   until  the  resalt  df    thid  f. 

re{;reneebekiiaifo.  ElahiBax. 


■M« 


i.  B.  T.    Man,  T.  Barrot*;  fi.  ^.   TioiJaU,  and    0.    Gregory. 
bob  AamatuB^'Bi;8^>'  HiinsKl   AiHtr    ilZ&  and  MouWi   IforAo- 


Messni. 
and'  Baboo 
mat  J9bii«4ft»  forthe  prisoner^ 

the  fuUowing  judgments  were  delivered  *»— 


l^AOoct,  0.}.— T  am  of  opinion  that  a  conviction  upon  the  nncorrON 
berated  testimony  of  an  accomplice  is  le^pl.  This  is  n<^  new  law» 
nor  founded  upon  a  new  principle.  .The.  point  was  decided  in  England 
as  hx  back  as  the  10th  December  ISQ2,  after  confer^ee  witb  all  the 
Jndgea.    Seyeral  cases  to^  that  effect  are  cited  by  Sir  Mathew  Hale  in 

h-s  '^Plea^  ^  thq  CreiWtt;'.  Yol«met  !>  pag^B  303*^4.  He,  liewever» 
remarks^ — **  Yet  t))o«.gh  such  a  party  be  CHiBussihie>  as  a  wit&eim  in  law»' 
yet  the  credibility  of  his  testimony  is  to  be  lef t  to  the  jmy^  and  trnly 
it  would  be  hard  tp  take  aiway   the  life  of  any  person  upon  shcb  m  wit*> 

ness,  that  swears  ta.  save  hie  own,  and  yet  confesseth  himself  guilty 
of  so  great  a  crime,  nnlesa  there  be  very  Considerable  cireumstincei^' 
which  may  give  the  greater  credit  to  what  he  ewesrs."  In  Ths  King  v. 
AUwQod  (1),  which  is  a  leading  ca*^e  upon  the  Aufa^t,  two  prisoners 
were  convicted  of  highway  robbery  upon   the    uncorroborated   evidence. 

of  an  accomplice  as  to.  their  identity.  The  question  was  referred  for 
the  Jopmion  o{   the   twelve   Judges,  who  were  unanimously  of  opinion- 

that  an  accomplice  alo:ie  is  a  competent  witness ;  and  if  the  jury,  weighs 

*    •  »     *f ' .'  "*  • 

ing    the  probability   of    hi^  testimony,    think  him  worthy  of  belief^  a. 

•'■'''"         '    *  if 

oonviction   suf^poxted  by  such  testimony    alone  is  perfectly    legale    In 

seotencing  ^ijtp^,  prisoners,  Buller,  J.,  made  the  following  remarks  t. 
'*  Prisoners,  ^ou  were  convicted  of  a  highway  robbery  at  the  last 
summer  Assizes  at  Bridgewater.  The  material  circumstances,  of  the 
trial  were  tkese  :  The  prosecutor  gave  in  evidence  that  he  was  robbed, 
by  three  men  on  the  day  laid  in  the  indictment,  mentioning  the  oonversa-* 
tion  that  passed  during  the  jobbery,  jind  provirg  all  the  facts  that  a^ 
necessary  in  law  to  constitute  that  offence :  but  as  it  was  dark,  he  p^d, 
not  swear  to  the  person  by  whom  it  was  committed.  The  ac^^plioe 
was  then  calied,  who  swore,  that  he  and  you  had,  in  comps<»y  of  each 
other,   committed  this   robbery;  and   he    mentioned  aD   the  oironm 

(1)  2  Lea..  521. 
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1806       ttonoea  tliat  ptBBed,  which  exactly  oorwBpoudad  with  tiiose  which  ih« 
"—T^JJ^""  proMctttop  had  before  reUfced,    On  the  teatlmooy  of  those  two  witaeaaem 
V.         thejnxy  foood  yon  guilty  ;  but  on  a  doubt  arising  in  my  mind  teapecting 
Elahi  Bax-  ^Jj^  propriety  of  this  oonyiction,  I   tbonght  it  proper  to  refer  yonr  ca^^e 
to  the  consideratioa  of  the  twelve  Jadftos.     My  doubt  was,  whetbe* 
the  ^^deiioe  eff  aa  aooomplice,  nncoiiftrm«d  by   any  other   eTidenoe 
that    could   natemlly   uleot    the   case,     was    sufficient   to   warrant 
a  coHyiction?— And    the  Judges    are     nnanimonaly   of   opinion   that 
an   accomplice  alone   is  a  compelent   witness ;   and  that,  if   the  jaryt 
weighing  the  probahility   of  his   testimony,     think   him    worthy   of 
CeCeff  a  oontlctlon   supported  by   socli  testimony  a^one   is  perfectly 
legal.    The   disfinction  between  the   competency  and  the   credit   of  a 
witness  has   been  loni^  settled.    If  a  question  be  mhde  respecting  h's 
competency  I  the  decision   of   that   question   is     the     exclusive    pro- 
Tinoe    of   the   Judge ;  but  if  the   ground   of  the  objection  go  to  his 
credit  only,  his  testim'^ny   must  be  received  and  left  with  the  jury, 
nnder  such  directions    and    observations     from  the  Oourt   as    the 
oircumstancea  of  the  case  may     require,  to  say  whether  they  thmk 
it  sufficiently  credible  to  guide  their  decis'on  on  the  case.     An  accom- 
plice, therefore,  being  aeompe'ent  witness,  and  the  jury  in  the  present 
case  kaivimg  thought  hiin   worthy  of  credit,   the   verdict    of   guilty, 
which  has  been   found,  is  strictly  legal,    though   found  on  the  testi- 
mony of  the  accomplice   only.*'     His  Lordship  then  passed  sentence 
of  death  upon  the  prisoners,   bnt  intirnsted  that  it  was  his  intention 
to  recommend  them  to  mercy.    In  the  case  of  Be»  v.  Jones  (t).  Lord 
Ellenborough  says  .*— '*  No  one   can  seriously    doubt  that  a  conviction 
is  legal,  thoQgh  it  proceed  upon  the  evidence  of   an   accomplice  only. 
Judges,  in  their  discretion,  will  advise  a  jury  not  to  believe  an  accomplice, 
unless  he  is  confirmed;  or  only  in  as  far  as  he  is  confirmed,  bnt  if  he  is 
believed,  his  testimony  is  unquestionably  sufficient  to  establish  the  facts 
which  he  deposes ;  it  is  allowed  that  be  is  a  competent  witness,  and  the 
consequence  is  inevitable  that  if  credit  is   given   to    his    evidence,  it 
requires  no  confirmation  from  another  witness.    Within  a  few  years  a 
case  was  referred  to   the  twelve  Judges,  where  four   men    were    oon- 
'Vk;ted   of  a  burglary    upon   the   [evidence    of   an     accomplice,    who 
rec6?4red  do  confirmation  concerning  any  of  the  facts  which  proved  tho 
crimiosuty  of  one  of  the  prisoners ;  but  the  Judges  were  unanimously  of 
opioion  thiifc  (he  conviction  as  to  all  the  fbur  was  legal,  and  upon  that 
opinion  they  aU  suffered  the  penalty  of  the  law.    Strange  notions  upon 

(l]SCamp.9ldi; 
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this  sabject  have  lately  got  abroad,  and  I  have  thought  it  necessary  to         ig^ 

say  so  much  for  the  purpose  of  correcting   them;"  see    The  King   y, 

Durham  {1).    At  the  Old  Baily  Sessions,   1781,  Smith  and   Davies  were 

tried  for  robbing  Hunter.    During  the  night  the  prosecutor  was  attacked    'Bilj^bi  Baz. 

by  four  ruffians,  whose  pers  n^  he  was  unable  to  identify ;  but  during  the 

scuffle  he  bad  torn  a  piece  of  the  coat  which  one  of  them  had  on,  who,  on 

being  discovered  by  these  means,  turned  King's  eyidenoe  and  implicated 

the  two  prisoners.  But  the  Court,  although  it  was  admitted  at  an  estab- 
lished rule  of  law  that  the  uncorroborated  testimony  of  an  accomplice 
is  legal  evidence,  thought  it  too  daogeroaa  to  suffer  a  conviction  to 
take  place  under  such  unsupported  testimony;  and  the  prisoners  were 
acquitted.  The  law,  as  above  laid  down ,  that  a  oonyiotion  is  legal  though 
supported  by  the  uncorroborated  evidence  of  an  accomplice,  has  beea 
admitted  by  Lord  Denman  in  Bex  y.  Hattings^  (2),  by  Alderson»  R, 
in  Be»  y.  WUkes  (S),  and  by  many  other  learned  and  eminent 
Judges;  and  it  was  so  ruled  by  the  Oourt  of  Orimioal  Aappealin 
E6»Y.6iiM9  (4).  The  law  of  England,  theref oie»  upon  this  sabject  is 
beyond  doubt* 

The  law  of  America  is  the  same,  and  in  that  country,  where  in  most 
of  the  States   new  trials  are    granted  in  criniioal  cases^  new  trials  haye 
been  refused  evep  when  the  yerdicts  were  obtained  upon  tho  nnoorrobo- 
rated   evidence  -of  an  accomplice*     The  cases  upon  the  sabject  are 
collected  in  Wharton's  Oriminal  Law  of  tbe  United  States  of  America^ 
page  866^    It  does  not  appear  that  in  the  cas's  in  which   new  trials 
were  refused,  the  Judges,  who  tried  the  case  had  omitted  to  make  such 
observations  to   the  jury  with   reference   to  the  evidence  of  the  aooom« 
plioes   as  the   cricumst  mces  required.     But  in  civil   cases   it  is  clear 
that,  both  in  that  country  and  in  England,  a  new  trial  wQl  be  granted 
where,  from  the  absence  of   proper    instructions   from  the  Judge,  the 
Jury  fall  into   an  error.    Formerly,  the  *  rale  was  that   the  mere  commis- 
sion of  a  crime  did  not  render  a  witness  incompetent,  but  persons  conyiot- 
ed  of  treason,  felony,  or  certain  other  crimes,  were  rendered  incompetent 
by  conviction.    The  incompetency  created  by  conviction  was  removed 
in  Eogland  by  Act  of  Parliament,,  and  was  subsequently   remoyed  here 
by  Act  XIX,  1837,  by  which  it   was  enacted    that    no   person   shall,  by 
reason  of  a  conviction  for  any  offence   whatever  be   incompetent  to  be  a 
witness  in  any  stage  of  a  cause,   civil  or   criminal,  or  before   any  Goort 
in  the  (enritories  of  the  East  India  C<x&paBy. 

(I)  2  Lea.»  5da  (4)  Dears,  G.O,i  555;  S,  a,  25  L.  J., 

(2)7CA?.,  152.  Meg.  Oa„l6. 

(3)  7  0  &  P.,  272. 
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1866  It  WAS  conteoded  in  the  course  of  nrgiimeni  in  the  present  cmee,  thst^ 

Qg^j^       in  India,  the  rale  of  evidence  in  the  mofussil  is  different  from  the  law  of 

V.  England  with  respect  to  the  legality  of  oonvictiug  irpon  the  uneorrobo- 

tlLAHi  Bax,   2^^^   evidence   of  an  aeoomplic^*.    If   there  had   been  a  long   aneifonn 

course   of  decisious  in  the  late   Sudder  Gomt,  that  the  anoonoborated 

evidence  of  an  accomplice  was  in8nffici9nt  in  law  for  the  oonTietkm  off 

a  prisoner,  wo  should  have  been  disposed  to  bow  to  those  decisions,  and 

to  act  upon  the  rule  ^  $iare  deciBt».  *'     One  case  only  was  cited   from 

'7  Nizamut  Reports,  page  57(1),  in  which  a  Judge  oi  the  Sudder  Oovrs 
V  stated  that  he  did  not  think  it  legal  to  convict  upon  auch  evidence.  There 

nay  be  other  cases  to  the  same  effect,  but  there  is  no  uniform  ^nrent  of 
decisions  which  would  justify  us  in  holding  that  the  law  in  this  reepeet 
in  the  mofussil  was  different  from  the  established  law  of  Sdgfond,  and 
from  that  which  was  admhiistered  in  the  late  Supreme  Court,  and  ft  now 
administered  by  this  Court,  in  ihe  exeroine  of  Original  Criminal  Juts- 
diction.    It  would  require  a  uniform  train  of  dedsioos  to  justify    us  iB 

'  holding  that  the  law  of  evidenoe  to  be  administered  by  the  Court  upon 
such  a  point  as  this  is  different  in  the  exercise  ci  the  Appellate  Criminal 
Jurisdiction  from  that  which  is  acted  upon  in  [the  exercise  off   Or^nal 

'  Jurisdiction.  When  called  upon  to  give  effect  to  particular  ezpressiona 
which  have  been  made  use  of  by  the  Judges  of  the  late  Sudder  Court  with 
rrgard  lo  the  rules  of  evidence,  we  must  bear  in  mind  tBat,  up  to  a  very 
recent  period,  when  trial  by  jury  was  established  in  certain  districts,  it  was 
the  province  of  the    Sessions  Judges,  and  of   the  Judges  of  [the  late 

'  Sudder  Court,'  to  detormine  qaestions  of  fact  as  well  as  questions  of 
law  in  criminal  cases  ;  and  that,  in  dealing  with  such  cases,  it  ^t^  ^ot 
very  frequently  necessary  to  determine  whether  the  evidence  of  a 
particular  witness  was  insnfficient  in  law  to  justify  a  conviction^  or 
merely  insufficient  to  induce  themi  as  Jadgea  of  fsudb,  to  declare  that 
a  prisoner  was  guilty,  There  is  a  wi  ^e  distinotion,  however^  between 
disbelieving  evidence  and  determining  that  it  is  not  legally  sufficient  if 
believed ;  bnt  this  distinction  is  not  always  sufficiently  adverted  to  by 
Courts,  which  are  Jugdes  of  fact  as  well  as  of  law.  Act  II  of  1855, 
B.  23  (2),  was  referred  to  by  the  appellant's  pleader,  by  whom  the  case 
was  very  well  argued,  and  it  waa  cont^ded  that   tha  Act  rendered 

(I)  There  la  no  aaoh  case  in  7  Nizam ut  fact  in  any  such  Goart  or  before  any 

Bep.,  67  but  see  Radhacant  Dobs  v,  Uo«  each  person.    Bat  this  prorisioii  akal] 

hadeby,  1  N.  A.  R.,  804.  not  aiffect  any  rule  or  practice  of  any 

(2)    Act  II  of  1856,  B.  28— *'Ezoept  Court  that  requires  corroborative  evid- 

in  oases:  of  treason,  the  direct  evidence  ence  i|i  support  of  the  testimony  of  an 

of  one  witness,  who  in  entitled  to  full  accomplice  or  of  a  single  witness  in  the 

credit,  shall  be  sufficient  for  proof  of  any  case  ox  per  jury  •" 
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corroborafeion  neoeBsary,    Upon  that  point  i(  ia  BuflScient  to  say  tbat  it  I86ff 

was  nofe  the  intentioa  of  the   Act  to   render  inadtuisBible  any  &Tidenoe»  "                ~ 

which,  bat  for   the    Acfc*  woald    have   been    admissible^Bee  b.  58 ;  nor  v. 

was  it  intended  to  lessen  the  legal  effect  of  any  such  evidence.  Elabi  Bax 

We  bavoi  therefore,  no  hesitation  in  answering  the  first  qnestion  in 
the  affirmatiye>  and  declaring  tha^  a  conviction  may  be  legally  had  on 
the  unoorroborated  evidence  of  one,  or  more   accomplices* 

It  is  nnneoessaryy  as   regards  this  part  of  the  case^   to  answer  the 

seocmd  qnestioo. 

Bolding  that  the  Judge  was  not  boand  to  direct  the  jury  thai  the 
eridence  was  not  legally  sufficient  for  a  conviction,  we  shall  probably 
misleadif  we  do  notgoonto  consider   whether  there  was   any   error  or 

delect  in  the  ramming  up  which  constitutes  a  yalid  ground  of  appeal. 
The  question  of  misdireotiim  is  raised  by  the  Judges  who  referred  the 
cate,  and  is*  I  think,  substantially  before  us,  and  ought  to  be  considered, 
although  there  is  no  specific  question  as  to  whether  there  was  a  misdi* 
reotion  or  not.  I  proceed,  therefore,  to  consider  whether  ther^  is  any 
ground  for  setting  aside  the  conviction  upon  the  ground  of  error  in  th^ 
summing  up. 

In  the  case  of  Begina  v.  Farler  (I)  a  very  learned  and  eminent 
Judges  than  whom  no  one  was  better  able  to  deal  with  evidence,  and  to 
determine  the  decree  of  credibility  to  which  particular  witnesses  were 
entitled*— I  mean  the  late  Lord  Abinger,— in  samming  up  the  case  to 
the  }uiy,  made  the  following  remarks  i^**  1  a<n  strongly  inclined  to 
think  that  you  will  n^  consider  the  corroboration  in  this  case  en£Bcient« 
No  one  can  hear  the  case  without  entertaining  a  suspicion  of.  the  pri* 
soner's  guilt,  but  the  rules  c^  law  must  be  applied  to  all  men  alike.  It 
U  a  practice  which  deserves  all  the  reverence  of  law,  that  Julges  have 
uniformly  told  juries  tbat  they  ought  not  to  pay  any  respect  to  the 
'testimony  of  an  accomplice,  pnlesB  he  is  corroborated  in  some^  material 
oiroumstanoe.  Now,  in  my  opinion,  that  corroboration  ought  to  consist 
of  some  circumstance  that  affects    the  identity  of  the  party^sfscnsed* 

A  man  who  has  been  guilty  of  a  crime  himself  will  always  be  able 
torelaie  the  facts  of  the  case,  and  if  the  ccmfirmation  be  only  on  the 

truth  of  that  history,  without  identifying  the  peison^,  that  vi  really 
no  corroboration  at  alL  If  a  man  were  to  break  open  a  house  and 
put  a  knife  to  your  throat,  and  steal  your  property,  it  would  be  no 
corroboration  that  he  had  stated    all   the  facts  correctly,  that   he    had 

described  how  the  person  did  put  a  knife  to  the  throat,    and   did  steal 

(I)  8  C  &  P.,  106. 
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1866  the  property.  It  wonld  not  at  aTl  tend  to  show  that  the  party  aoenB#iI 
■  QtjBgN  participated  in  it.  Heieyoa  fiad  that  the  priamer  and  the  accom- 
V.  plice  are  seen  together  at  the  hoase  of  the  landlord— >now  look  at  bis 
evidence.  If  they  were  seen  together  nnd^  exrourostonoes  that  were 
extraordinary)  and  where  the  prisoner  was  not  Hkely  to  be  unless  there 
were  ooncertr  it  might  be  something.  Bat  he  lires  within  one  hundred 
and  fifty  yards,  and  there  is  nothing,  extraordinary  in  bis  being  there  • 
and  he  left  when  they  were  shutting  up  the  house.  Therefore  it  is 
perfectly  natural  that  he  shonld  hare  been  there*  and  left*when  be 
did.  The  single  eircnmstanoe  is,  that  the  prisoner  was  seen  in  a  bouse 
which  he  ffreqaents,  where  he  nay  be  Iseen  once  or   twioe  a  weeki 

and  there  the  case  ends  against  him.  All  the  rest  depends  upon 
the  evidence  of  tbe  scoompUee.  Ther  danger  is  that  wfae»  a  man  is 
fixed,  and  knows  that  bis  own  gniH  is  detected,  be  may  psrebase 
impunity  by  falsely  aocuring  others.  £  would  suggest  to  you  that 
the  ciTBumstances  are  too  slight  to  justify  you  in  aelisg  on  this 
eridonce.**  The  prisoner  wsa  accordingly  acquitted.  In  Bm  t.  WUkn 
and   Edwards  (1),  a  simt*ar   mle   was  laid   down  by  Alderson,  B., 

in  a  case  of  sheep  stealing.  He  said :— ^  There  is  a  great 
difference  between  confirmations  as  to  the  circumstsnoes  of  the 
felony,  and  those  wbioh  appTy  to  the  xudividnals  charged  ;  tbe  former 
only  prove  that  the  accompfioe  was  present  at  the  commission  of  the 
offence;  the  latter  show  that  the  prisoner  was  oonnectei  with  it* 
lliis  distinction  ougbt  always  to  be  attended  to."  In  summiog  up, 
tbe  learued  Jadf(e  said  :^— "  The  confirmation  of  the  aooomplice  as 
to  the  oommisaion  of  the  felony  is  resUy  no  oonfinnation  at  all; 
becanse  it  would  be  a  confirmation  as  much  if  the  accusation  were  against 
you  and  me,  as  it  would  be  as  to  those  priioners  who  are  now  upon 
their  trial.  Tbe  confirmation  wbidi  I  always  advise  juries  to  require^ 
is  a  confirmation  of  the  the  accompfice  in  some  fact  wbioh  goes  to  fix 
the  guilt  on  tbe  particular  person  charged.  Ton  may  legally  convict 
on  the  evidence  of  an  accomplice  only,  if  you  can  safely  rely  on  his 
testimony;  but  I  advise  juries  never  to  act  on  the  evidence  of  an 
accomplice,  unless  he  is  confirmed  as  to  tbe  particular  person  wbo  is 
charged  with  the  offence.    With  respect  tj  tbe    prisoner  SdwaJds>   it  is 

provedthat,  meatof  a  nmiktt*  kind  was  found  in  bis  bouse*    Tbe  meat 

cannot  be  identified,  but  it  is  similar ;  that  is,  therefore,  some  confirma- 
tion of  the  accomplice  as  to  Edwards  more  than  any  one  else.    It  is  also 

(1)  7  C.  &  P.,  272. 
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litoved  that  the  skin  was  found  in  a  whirley  hole';  that  it  no  ooufirmK-  l^M 

tioii,  becan&d  it  does  not  affect  the  prisoners  UK^e  than  it  affects  any  Qu|^ir 

other  persons.    With  respect  to  the  prisoner  Wilkes,  it  is  proved  by  the*  ^* 
nitneas  Meek  that  the  priioner  Wilkes  told  him  nearly  the  stme  story 

B8  the  accomplice  has  told  you  to-day.  If  yon  believe  that  witness* 
t)iere  is  confinAatioa  of  the  accomplice  as  io  the  prisoner  Wilkes  : 
yoa  will  say  whether,  with  these  oonftrmation',  yoa  believe  the 
ao?ompUce  t>r  uott  If  you  think  that  his  evidence  is  not  sufficiently 
confirmed  as  to  one  of  the  prisoners,  you  will  aoqu  t  that  one ;  if  you 
think  he  is  coufirmed  as  to  neither,  yon  will  acquit  both ;  if  jou 
tiiink  he  is  confirmed  as  to  both,  you  will  find  both  guilty.*^  The 
jury  found  both  prisoners  guilty.  In  the  case  of  Be9  v.  8tuhb§  (1),  in 
the  Court  of  Criminal  Appeal  above  referred  to^  Barke,  B.,  said  ^*-"  My 
practice  has  always  biden  to  tell  the  jnry  not  to  convict  the  prisoner  unless 
tfie  evidence  ot  the  accomplice  be  confirmed,  n^t  only  as  to  the  circum- 
stances of  the  crime,  bnt  also  as  to  the  person  of  the  prisoner/'  And 
Creswell,  J.,  added  s— **  Yoa  may  take  it  for  granted  that  the  accomplice 
was  at  the  committal  of  the  offence,  and  may  be  corroborated  as  to  the 
facts;  bnt  that  has  no  tendency  to  show  that  the  parties  accused  were 
there."  JerviS)  C.  J„  in  the  same  case  remarked  t— *'  There  is  another 
point  to  be  noticed.  When  an  accomplice  speaks  as  to  the  guilt  of  tbree 
prisoners,  and  his  testimony  is  confirmed  as  to  two  of  them  only,  it 
IB  proper,  I  think,  for  the  Judge  to  adtise  the  jury  that  it  is  not  safe 
to  act  on  his  testimony  as  to  the  third  person,  in  respect  of  whom  be 
is  not  confirmed,  for  the  accomplice  may  speak  truly  as  lo  all  the 
facts  of  the  case,  and  at  the  same  time,  in  his  eviiience,  sabstitute  the 
third  person  for  himself  in  his  narrative  of  the  case."  In  Bex  v« 
Moaree  (2)  indictment  against  A  as  principal,  and  6  as  receiver,  where 
the  evidence  of  an  aooompUoe  was  corroborated  as  to  A,  but  not  as  to 
B*  Baron  Alderson  thought  it  was  not  sufficient  as  to  B. 

Oonflicting  opinions  have  been  expressed  as  to  whether,  in  a 
case  in  which  un  accomplice  accuses  two  persons,  and  is  corro« 
borated  as  to  one,  but  not  as  to  the  other,  a  Jury  ought  to  be 
adf  ised  to  acquit  the  one  as  to  whom  there  is  no  corroboration. 
The    opinion    expressed    by    Jervis,    C.J.,  in  Bex  v.    Stubbs    (1),  as 

(1)  Dears,  O.  C,  665  y  8.  C,  25  L.  J.,  may.  therefore,  be  no  diffionlty  in  oorro* 
Mag.  Ca.,  16.  berating  him  aa  to  the  facta  ;  bnt  thut 

(2)  7  O.  &  P.,  27a  These  words  baa  no  tendency  to  show  that  any 
do  not  appear  in  the  Law  Journal  particniar  person  who  may  be  aooaaed 
Report,  ana  in  Dearaley  the  words  are :    was  there." 

—  ••Yonmay  take  it  for  granted  that  Hie  remarks  of  Jervis,  C.J.,  and  of 
the  aooomplice  was  present  when  the  Parke,  B„  are  quoted  from  the  Law 
offence    was  committed,  and   there   JoomaU 
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1866       above-moniionedy  appears  to  be  the  oorreot  one ;   for  nothing  is  mora 
"^  easy  then   for  an  aooomplice  to  acouee  an   innoo^^Dt   person,   in  order 


n.        'to  get   off  his  real  tcompaaioti  in  gallt>  and  to  atfcribttte   to  the  person 
IRukKi  Bit.    falsely  accased  acts   Which     were    really  committed  by   the    gailty 
companiott. 

la  the  .  present  casv^.ttro  accomplices  gave  evidence  ageinst  Slahi 
Bas)  bnt  th4t  does  not  seem  to  carry  the  case  much  farther. 
In  Res^  T.  I^odkes(Ut  in  which  two  accemprces  spoke  distinctly aa 
to  t^e  priionor,  Littledale,  J.>  told  the  jury  that  if  their  statemeats  were 
the  only  evidence,  he  could  not  advise  them  to  convict  the  prisoner; 
that  ifc  was  not  usual  to  convfct  on  the  evidence  of  one  accomplioch 
without  oonftrmation  {  and  that,  in  his  opin'oni  it  made  no  difference 
whether  the  evidence  was  that  of  one  aooomplioe  onlyi  or  of  mere 
than  one.  This  as  a  general  rule,  is  oorreot,  hxt  otherwise  two 
oompanions  in  guilt  might  It^t  off  by  coofeseing  and  falsely  aecusing 
two  innocent  persons.  Bat  if  two  or  three  persons  should  be  appre- 
hended at  different  placee»  at  long  distances  from  each  otfaer^  and  should 
each  confess  and  give  a  similar  account  as  to  the  person  associated 
with  them  hi  a  pa^icular  daeoity^  tbe  statemeut  of  each,  if  made  under 
auoh  circumstancen  as  not  to  raise  a  presamptlon  of  collusion,  might 
be  proved  in  oonroboration  of  his  evidence  (  such  statement  being 
adimssible  as  corroborative  evidence,  under  Act  II  of  1855,  s.  Sl> 
The  evidence  of  several  accomplices,  so  corroborated  might  be  sufficient 
to  satisfy  a  juryi  althou$<h  the  evidence  of  one  of  them  alone  could 
not  have  been  safety  acted  upon>.  These  are  matters  to  which  the 
attention  of  a  jury  onght,  under  all  drcamstances,  to  be  specially 
directed,  with  proper  remarks  from  tbe  presiding  J'udge,  according  to 
tbe  rule  laid  down  by  Buller,  J.,  in  the  case  already  cited. 

The  danger  of  acting  upon  the  evidocce  of  an  accomplice,  who  ia 
admitted  to  give  eridente  for  the  Crown,  arises  not  merely  from  the 
fact  of  his  having  committed  a  crime,  for  that  Woald  go  to  the  credit 
of  very  iritness  who  had  recently  oommitted  or  been  conyicbsd  of  a 
cinftie,  but  from  tbe  fact  of  his  giving  his  evidence  under  the  hope  ot 
expectation  of  pardooi  and  of  his  obtaining  immunity  from  poBiihaent 
if  his  evidence  be  believed.  Suppose,  two  gentlemen  of  previously 
undoubted  honor  and  good  character  should  in  a  mement  of  irritationi 
not  amounting  in  law  to  provocation,  get  out  of  a  dak-carriage»  and 
thrash  the  coachman  or  syce  for  not  giving  them  a  good  horse ;  suppose 
the  man  should  die,  and  that  both  should   be  convicted  of  culpable 

fl)  «C.&P.,326. 
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homicWe,  wo^iW  any  one  pay  tbat  either  of  tbem  would  be  so  wholly        IQ^^ 
wnworbhy  of  cre^lit  as  witnesses  in  any  other  cas^,  that  a  jury  ought  to       qubbn 
bo  adrised  not  to  aot  upon  his  testimony,  except  so  far  as  it  was  oorro-    _    'v. 

borated  ?  If  be  would  not  after  convio'ion  b6  unworthy  of  credit,  if  called 
upon  to  gire  evidence  against  a  stran^dr  for  atlother  ofPence^  why  should 
lie  be  unworthy  of  credit  before  contictioh  against  his  own  companion 
and  friend  if  compelled  to  give  evidence  agaiust  his  Will  F  S  uppose  that, 
immediately  after  the  oommiss'ou  of  the  ofitonoo,  one  should  be  appre- 
hended) a  :d  the  other  should  escape  without  being  identified  with 
Buffioient  certainty  for  conviction;  suppose  that  the  one  who  escaped 
should  be  apprehended  and  brought  to  trial,  and  that  the  one  who  bad 
been  apprehended  iu  the   first  instance  should   be   called  as  a  witoesa 

against  his  will,  and  being  compeUed  to  glre  evidence  (as  he  might  bo, 
under  Aot  II  oE  1855,  s.  32),  should  identify  his  companion,  would 
any  Judge,  in  the  exercise  Of  a  sonnd  judicial  discretion,  feel  himself 
bound  to  tell  a  jury  that,  becausa  the  witness  'was  an  aooomplice,  it  wouldl 
be  dangerous  to  act  upon  his  evidence  alone  unoonoborated  f 

When  the  Judges  speak  of  the  danger  of  acting  upon  the  uncorrobo- 
rated  evidence  of  aooomplioes,  they  refer  to  the  Evidence  of  accomplices' 
who  are  admitted  as  evidence  for  the  Orown,  in  the  hope  or  expecta- 
tion of  a  pardon.  If,  in  such  a  case,  the  aooomplioes  admitted  to  give 
evidence  aet  &iily  and  openly,  and  discover  the  whole  truth,  thongfa^ 
according  tO  the  law  of  England,  .they  are  not,  eicept  in  certain  caseSy 

for  which  speotal  provision  is  made  by  statute,  entitled  as  of  right  to 
pardon,  yet,  the  usage,  the  lenity,  aild  the  practice  of  the  Court  is  to 
stop  the  prosecu'ion  against  them,  and  they  have  an  equitable  title  to 
a  reooromeiidation  to  the  mercy  of  the  Crown,  (Cowpcr*s  Reports,  334). 
The  origin  of  the  prnctioe  of  admitting  aocontplioes  to  give  evidence  for 
the  Crown  without  approvement,  is  explained  by  Lord  Mansfi.'ld  in  Be» 
V.  Budd  (I).  He  there  says :— A  person  desiring  to  be  an  approver, 
must  be  one  indicted  for  the  offence,  and  in  custody  on  that  indictment. 
He  must  confess  himself  guilty  of  the  ofifence^  and  desire  to  aocuse  his 
accomplices.  He  must  likewise  upon  oath-  disoovor,*  not  only  the  parti* 
oolar.  offence  for  which  he  ia  indicted,  but  all  treasons  and  felonies  which- 
he  knows  of ;  and  after  all  this*  it  is  in  the  discretion  of  the  Court, 
whether  they  will  assign  him  a  Coroner,  and  admit  him  to  be  an  approver 
or  not;  for  if,  on  his  confession  ib  appears ,<  that  he  is  a  principal,  and 
tempted  the  others,  the  Court  may  vef  use  ilnd  itejoct  Mm  a3  an  approver. 
When  he  is  admitted  as  such,  it  must  appear  trhat  what  he  h to  discovered 

(1)  CoWp.j38f,a1p.  335. 
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ifl  true ;  and  that  he  has  discovered  the  whole  truth.    Far   this  pnfpofld 
the  Coroner  pats  his  appeal  into  form  ;  and  when  the  prisoner  returHS 
into  Conrt,  he  mast  repeat  his  appeal,  withoni  any  help  from  the  Coart^ 

or  from  any  bystander.  And  the  law  is  so  nice,  that  if  he  vary  in  a 
single  circnmstance,  the  whole  <al Is  to  the  ground,  and  he  is<9bndemn^ 
ed  to  be  hanged.  If  he  fail  in  the  color  of  ti  borM,  or  in  the  circum* 
stances  of  time,  so  rigoroi^s  is  the  law,  that  he  is  condemned  to  be 
hanged ;  much  more  if  he  ftSl  in  efisentials.    The  same  consequences 

follow  if  he  does  nob  disooTer  the  whole  truth ;  and  in  all  tbesa  eases 
the  approver  is  convicted  on  his  own  confession.  See  this  doctrine 
more  at  large  in  Hale's  Pleas  of  the  Crown.  Vol.  11,  pagos  226  to  236  ; 
8tan :  Pleas  of  the  Crown,    Lib.    2  C,   52  to   U  68 ;    3  Inst.,  129.    A  . 

farther  rigorous  ciroamBtanoe  is,  that  it  is  necessary  to  the  approver's 
owu  safety,  that  the  jury  should   believe    him  ;   for  if  the  partners  in 
his  crime   are  not  convicted,  the  approver  him^'f  is  executed.    **  Greol 
inconvenience  arose  out  of    this  practice  of  appro  vement.    Ko  doubt,  if 
it  was  not  absolutely  necessary  for  the    eiecution  ot  the    law   against 
notorious  offeaders.  that  accomplices   Would  be  received  as  witnesses,  the 
practice  is  liable  to  many  objections.     And  though,  under  this   practice* 
they   are   clearly   competent  witnesses,  their  single  testimony  alone  is 
seldom  of  sufficient  weight  with  a  jary  to  convict  the  offenders ;  it  being 
so  strong  a   temptation  to  a   man  to   commit  perjury,  if    by  accusing 
another  he  can  escape  himself.    Let  us   see  what  has  come  in  the  room 
of  this  practice  of  approvement,    A  kind   <^  hope  that  accomplices  who 
behave  fairly,  and  disclose  the  whole  truth,   and  bring  others  to  justice, 
should  themselves   escape    panishment,  and  be   pardoned.    This  is   in 
the  natnre  of  a  recommendation  to  mercy.    But  no  authority  is  given  to 
a  Justice  of  the  Peace  to  pardon  an  offender,  and  to  t^l  him  lie  shall  be 
a  witness  against  others.    The  accomplice  is  -not  assured  of  iiis  pardon, 
but  gives  his  evidence  i»  vineulU,  in  cufitoHy  ;  and  it  depends  on  the  title 
he  has  from  his  behaviour,  whether  he  shall  be  pardoned  or  executed. '« 
8ir  Mathew  Hale,  speaking   of  approvement,   says  :->"  This   course  of 
admitting  approvers  has  long  been  disused,  and  the  truth  is,  that  mora 
mischief  hath  eome  to  good  men  by  this  kind  of  approvements,  by  false 
accusations  of    desperate    villains,  than  benefit   to    the    public  by  the 
discovery  and  convicting  of  real  offenders  ;  jailors  for  their  own  profits 
often  constraining  prisoners  to  appeal  honest  men,  and,  therefore,  pro- 
vision made  againot   it  l)y  I.  S.  8,  0.7."    (See  2  Hale's  Pleas  of  the 
Crown,  226.)    The  modem  practice  of  admitting  accomplices  to  give 
eyidence  under  a  hopo  of  jpardon,  though  not  so  dangerous  as  tlie  old 
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fyractioe  of  approvemenfc,  vonld  still  be  attended  with  th«  gveatest  dan*        1S66 
ger,  but  for  the  safeguard  which  has  to  some  extent  been   provided  by       ^ 
the  practice  of  the  Judges  in  recomm<inding  juries  not  to  act  upon  such  ^, 

evidence  without  requiring  corroboration  as  to  the  identity  of  the  person  ^^^^*  ^*^ 
accused. 

The  danger  of  acting  upon  the  unoorvoborated  evidence  of  accom- 
plices is  at  l«B9t  as  great  _here  as  it  would  be  in  England,  for 
here,  as  in  England,  the  accomplices  are  not  actually  pardoned  before 
they  give  evidence.  In  England,  by  confessing  and  giving-  evidencci 
they  acquire  an  equitable  right  to  a  reconnnendati  n.for  the  meroy  of 
the  Grown.  Here  the  Magistrate  is  merely  authorized  to  tender  a» 
pardon  (1) ;  and  if  it  appear  to  the  Court  of  Session  at  the  time  of  trial. 
or  to  the  High  Court  as  a  Court  of  Beferenoe,  that  the  person  who  has 
accepted  the  offer  of  pardon  has  not  conformed  to  the  conditions  under 
3irhioh  the  pardon,  was  tendered,  either  by  concealing,  anjthing  essential 
or  by  giving  false  evidenoe  or  information,  i<».is  competent  to  the  Coort 
4fo  direct  the  oonHnitment  of  such  person  for  trial  for  the  offence  in 
rospect  o!  wfaioh  the  pardon  was  tendered-  (2).  The  witness,  therefore, 
does  not  give  bis  evidence  under  an  absolute  certainty  of  immunity* 
In  Scotland  the  law  is  diSbrent.  There;  as  remarkei  by  Mr.  Alison  (3j 
**- it  has  been  long  an  established' principle  of  our  law  that  by  thevery^. 
act  of  calling  a  sociiis  and  putting  him  in  the  bor,  the  prosecutor 
debars  himself  from  all  title  to  molest  him  for  the  fature  with 
relation  to  the  matter  libelled."  This  is  always  explained  by  the 
presiding  Judge- to  the  witness  as  soon  as  he  appears,  and  conse*- 
quently  he  gives  his  testimony  under  a  feeling  of  absolute  security,  as 
to  the  effect  which  it  may  have  upon  himself.  This  privilege  is 
absolutely,  and  altogether  independent  of  the  prevarication  or  un wil- 
lingness with  which  the  witness  may  give  his  testimony.  Justice  may, . 
indeed,  be  often  defeated  by  a  witness  retracting  his  previous  d!s. 
closures,  or  refusing  to  make  any  confession  after  he  is  put  into  tho 
witness-box;  but  it  would  be  much  more  pub  in  hazard  if  tho  witness 
were  sensible  that  his  future  safety  depended  on  the  extent  to  which 
he  spoke  against  his  associate  at  the  bar.  It  is  quite  as  necessary  here 
as  it  is  in  England,  if  not  more  so,  that  the  evidence  of  accomplices 
should  not  be  left  to  a  jury  without  such^  directi(»is  and  observations 
from  the  Judge  as  the  circumstances  of  the  case  may  require.  The 
question  is,  whether  the  omission  of  the  presiding  Judge,  on  a  trial  In 

(1)  Crim.  Pro.  Code,  s.  209  of  Scotland,  453  cited  by  Mr.  ftosooe; 

(2)  Ibids.  211-  [Law       Digest  of  Evidence  in  Criminal  Qasea. 

(3)  Alison's  Praotioe  of  the  Criminal  6th  Edition,  page  126.. 
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18^6        ^j^  mofasBil  to  make  -BTich   observatkmB,   is  not   such  an  error  in  hfa 
Qun^ix      sammiDg  up  as  to  jastify  the  Court,  on  appeal  or  revision,  in  setting 

BlahTbax.  ^^^^  ^  verdict  of  guilty. 

It  has  been  said  by  the  learned  author,  Mr.Starkie  (1),  speaking  of  t  be 
administration  of  oivil  jnstioe  in  England,  that  "it  is  the  parctice  for  the 
Judge  at  Nisi  Prius  not  only  to  state  to  the  jury  all  the  evidence  tha^ 
has  been  given,  but  to  comment  on  its  bearing  and  weight,  an<1  to  state 

the  legal  rules  upon  the  subject  and  their  application  to  the  particular 
case,  and  even  to  advise  them  as  to  the  verdict  they  should  give, 
BO  that  it  may  accord  with  his  view  of  the  law  and  with  justice.''  He 
proceeds :«— "  Indeed,  without  this  assistance  from  the  Judge,  few  jur'es, 
would,  in  a  contested  case,  be  able  to  come  to  aoi  unanimous  opinion, 
being  frequently  left  m  a  starve  of  great  perplexity  by  the  inflociioe  of 
the  ppoeohes  of  the  contending  pleaders.  The  aceuraiy  of  ^e  summing 
up  by  the  Jadge  is,  therefore,  of  the  very  utmost  xmportanee,  beeaaee 
if  the  jury,  after  hearing  the  evidenee  and  the  powerful  arguments  whiefa 
probably  have  been  urged  in  favor  of  quite  oppoaite  views  of  the  question, 
were  entirely  left  to  decide  for  themsalves,  without  an  impartM  diveo- 

tion  as  to  what  juafc  and  l&f^  weight  ought  to  be  attaahed  to  this  or  to 
that  view  of  the  case,  it  would  be  difficult,  if  not  impraoitcab)e,  for  them 
to  come  to  a  just  conclusion ;  and  hence,  ia  the  adminisU-ation  of  civil 
justice,    it  is  incumbent  on  the  Jadge  correctly  to  state  the  law  upon, 
the    case^   as    well  as   the  evideoce   and   the    bearings   of  the  latt^r.*^ 
If.  the   above    remarks  as  to  the   impracticability  of  juries   coming  to  a 
just  conclusion  are  ccMrrect  as  regards  the  administration   of  civil   justice 
ill  England »  they  are  still  mcx^   so  as  regards  the   administxation   of 
Griminal  justice  in  the  mofussil,  where  trial  by  JU17  is  in  its   infancy, 
and    where   the  persons  of  whom  juries  are  generally   composed  are 
necQSsaril;^  more  dependent  upon  the  Judge  than  they  are  in  England 
for  sound    and  proper    advice  and   assistance  as   regards  the  degree  of 
weight  which    may  be   fairly  and   saftly   attached  to   the  testimony  of 
particular  witnesses.    The   jury,    it  is  true,    are    not  legally  bound    to 
act  upon  the  advice  or  recommendation  of  the  Judges  as  there  is  no 
nppG&L  from  a  v^ndict  of  acquittal  or  from  a  vordict  of  guilty  upon  a  mere 
matter  of  f^.    By  s.  379  ol  the  Code  of  Griminal  Propeedare  it  i?  enacted 
thatj  in  a  tri^l  by  jury,  the  Judge  will  sum  up  the  evidmice  on  both  sides, 
an4  the  jury  shall  then  deliver  their  finding  upon  the  charge,  and  "a  state* 
ment  of  the  Judge's  direot'on  to  the  jury  shall  for  part  of  the  record.'* 
There  can  be  no  doubt  that  that  section  reqaires  the  Judge  to  sum  up 

(1)  ^arkie  on  Evidence;  page  472» 
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properly,  luid  thero  would  be  Tery  great  danger  in  bolding  that  tliere  is        186& 

no  remedy  bjr  appeal  against  a  verdict  of  guilty,  if  it  appears  clearly  to      Qur^'^ 

tiie  High  Court  t|tat  failcire  of  jastiee  b«8  been    caused   by   improper  ^• 

advice  upon  a  question  ol  £act,  or  by  «n  ommission  to  give  that  advice 

which  a  Judge,  ifi  the  exercise  of  a  sound   judicial  discretion,  ought  to 

give  upoa  qi^estions  of  f^ct^  or  as  to  the  degree  of  credit  to  be  given  to 

particular    witnesses.    It  appears  to  me  that  it  amounts  to  an  error  in  ]aw 

in  the  summing  up,  which  on  appeal  is  a  ground  for  setting  aeide  the 

verdict,  'subject,    however,    to  the    limitation  provided  by  tlie  CoJe  of 

Crimioal  Procedure  in  ss.  489  and  426,   via;.,  that  the  Appellate  Court  is 

satisfied  that  the  accused   person  has   been  prejudiced  by  the  error  or 

defect,  and  that  a  failure  of  justice  has  been  occasioned  thereby.    It  was 

said  by  Tindal,  C.J.,  in  Dnvfdaon  v.  Stanley  (1),  that  **  it  is  no  objection 

that  a  Judge  lets  the  jury  know  the  impressoin  wbich  the  evidence  has 

made  upon  his  own  mind,^  and  that  '*  at  all  events  the  party  objecting 

to  such  a  course  should   show  that  the  nnpresBion  entertained  by  the 

Judge  was    not   justified  by  the  evidenee.'^    And  it  lias  been  already 

shown  tbat  it  is  the  practice  of  Judges  in  England  to  advise  juries  not 

to  eonvict  merely  npon  the  uncorroborated  evidence  of  on  accomplice. 
If  a  Judge,  in  a  criminal  trial  io  the  mofussi),  were  to  teU  the 
jury  that»  in  hia  oplniPn,  the  evidence,  was  sufficient  to  justify  thoapi 
IB  finding  the  prisoner  guilty  in  a  case  in  which,  if  the  Judge  had 
been  trying  the  case  with  the  aid  of  assessor 8>  the  Bigh  Court  would 
on  appeal  have  reversed  his  judgment  if  upon  the  same  evidence  he 
bad  convicted  the  prisoner,  I  have  no  doubt  that  the  Court  ought, 
on  appeal,  to  set  aside  a  verdict  of  guilty  found  by  the  jury,  notwith- 
standing the  advice  was  merely  as  to  the  weight  of  evidence.  So,  if 
a  Judge,  instead  of  advising  a  jury  not  to  convict  upon  the  mere 
uncorroborated  evidence  of  an  accompHce,  were  to  advise  them  to 
convict  upon  such  evidence  or  were  to  tell  them  that  the  uncorrobo- 
rated evidepoe  of  an  accomplice,  given  under  a  tender  of  pardon,  was 
admissible,  and  that  it  was  for  them  alone  to  form  their  opinion  upon 
it,  thot  a  conviction  founded  upon  such  evidence  would  be  legal,  and 
tht^t  such  evidence,  without  corroboration^  might  be  acted  upon  with 
M  much  safety  as  that  of  any  other  witness^  I  thdiik  the  error  in  the 
direction  would  form  a  good  ground  of  appeal* 

How,  there  are  errors  of  omission  as  well  as  errors  of  commission, 
end  I  have  ^o  doubt  that  it  would  form  a  good  ground  of  appeal  againsi 
a  Terdict  of  guiily  if  a  Judge   were  to  call  the  attention  of  a  jury  t^ 

(1)  2m &  Qr., 721,  728, 
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1866        all  the  evideDce  against  the  prisoner,  and  to  omtt  altogetBer  to  ailltDier 
Qpgjjj^      or  call  attention  to  the  evidence  ia  his  favor.    Bjr  such  a   iumming  up 

V.  the   JTudge   would  not   comply   with    the   requirement    of  the   Code . 

of  Procedure,  and  a  verdict  found  upon*  saeh  a  summing  up  ought^ 
I  think,  to  be  set  aside,  if  the  Court  should  be  of  opinion  that  the 
evidence  wae  not  sufficient  to  justify  a  convictiou.  I  put  the  eaee 
merely  to  try  the  principle.  It  appears  to  me  that  such  an  omission, 
or  an  omision.  to  follow  a  practioe  whioh  is  usiversaQy  adopted  by  the 
Judges  in  England,  and  is  described  by  Lord  Abinger  to  be  '^  a  praotioe 
which  deserves  all  the  reverence  of  law"  (1),  would  be  a  ground  of  appeal 
against  a  eonvicfcion  upon  a  verdict  of  guilty  based  upon  such  evidence 
alone,  and  found  by  a  jury  upon  such  a  summing,  up.    Soi  also,.!  think  ii 

would  be  error  in  a  summing  up,  if  a  Judge,  after  pointing  out  the  danger 
of  acting  upon  the  uncoiToborated  evidenoe  of  an  accomplice,  were  to  tell 
the  jury  that  the  evidence  of  the  aecomplioe  was  corroborated  by  evidenoe- 
of  a  fact  which  did  not  amount  to  any  corroboration  at  all.  When 
Lord  Elleoborough  said,^" Judges  in*  their,  discretion  will  advise  a  juiy 
not  to  believe  an  aoconrplice  unless  he  is  confirmedi  or  only  in  as 
far  as  he  is  confirmed*'  (2),  he  must  ha^e  intended-  that  it  was  their 
duty  to  do  BO.  ''Discretion,''  says  Lord  Mansfield,  ''when  applied  to  a 
Court  of  Justice,  means  sound  discretion  guided  by  law.  It  most  be 
governed  by  rule,  not  by  humour.  It  must  not  be-  arbitrary^  vagae^ 
and  fanoifol,  but  legal  and  regular." 

But  although  I  an  of  o|Muion  that  the  L^isltture  intended  that  the 
8udder  Court  should  have  the  power  of  setting  aside  a  verdict  of 
guilty,  pronounced  by  jury  upon  an  erroneous  or  defective  summing  up 
of  the  evidenoe  by  the  presidiDg  Judge,  yet  I  think  that  it  was  not  theiir 
ptention  that  a  verdict  of  guilty  should*  be  set  aside  in  every  case,  in 
which  there  is  a  defective  or  erroneous  sanmiing  up.  It  was  their 
intention  to  provide  protection  for  the  innocent,  but  not  chances 
of  escape  for  the  guilty.  The  power,  therefore,  of  reversing  a  finding 
er  of  setting  aside  a  trial  was  oaref  oily  Ruarded  by  s.  426  and  439 
of  the  Code  of  Criminal  Procedure,  by  whioh  it  was  enacted  that  "  no 
finding  or  sentence  passed  by  a  Court  of  competent  jurisdiction   shall  be 

reversed  or  altered,  on  appeal  or  reviision,  on  account  of  any  error  or 
defect  either  in  the  charge  or  in  the  proceedings  on  the  trial,    •    ^   * 

nndess  in  the  jndgnaent  of  the  Appellate  Court  the  accased  person  shall 
have  been  prejudiced  by  such  error  or  defoct,"^  and  that  "  no  trial,  held'  in 
any  Criminal  Court,  shall  be  set  aside*  and  no  judgment,  passed  by  any 

(1)  In  Beg,  v.  FarUr,  8  0,  &  P ,  106       (2)  In  Rex.7  Jonesr  2  Camp.,  131. 
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CrimiDal  Court,   l^hal  be  reversed,  either  on  appeal  or   ofcherwi^e,  for        1864 
»Dy  irregnlarity  in  the  proceedings  of  the  trial,  anless  such  in'egula-       ^  "TT"^ 
-rity  have  occasioned  a  failure  of  justice.'^ 

The  Code  of  Orimiual  Procedmre  provides  tbat>  if  «  person  be  con- 
"Victed  on  a  trial  by  JU17,  t^  i^ppeal  shall  be  admissible  only  upon  a 
matter  of  Iavt.  But  it  certainly  is  not  again^  the  principle,  or  even  t^e 
letter  df  the  Code,  tliat  the  Court  should  have  power  to  set  aside  a  verdict 
of  loiilty,  for  an  insufficient  *or  defective  summing  up  of  the  evidence,  in  a 
case  in  which,  in  -their  judgment,  tlie  verdiot  is  not  warranted  by  the 
evidence.  If  a  verdiot  and  oonvicUcn  <}oald  not,  under  suck  circum- 
stances, be  set  aside,  ixM  by  •%  jury,  in  tlie  Courts  of  Session  in 
*thisccun try, -would  be  framght  wiih  the  most  -dangerous  oonse<|uenoefl. 
On  the  other  hand,  if 'every  convict,  against  whom  a  verdiot  of  gi^ilty 
18  pronuncedbyajury,  hasa  right  to  have  that  verdict  set  aside  upon 
appeal,  aud  to  obtain  his  discharge,  whenever  it  can  be  shown  that  the  pre- 
siding Judge  has  not  properly  directed  the  jury  as  to  the  degree  of  weight 
which  oaght  to  *be  given  to  parliculi^r  evideDce,  a  wide  door  would  be 
thrown  open  for  the  escape  of  guilty  men,  and  the  due  admim^tration  -of 
tlie  orimioal  law  of   this    country   would  die  >placed  in    the  greateat 

jeopardy,  in  those  districts  to  whicli  trial  l^y  jury  baa  been  extendfed. 
A  verdict  of  acquittal  by  a  jury  cannot  l)e  reversed,  and  ample 
protection  is  afEorded  to  prisoners  by  allowing  the  High  Court  to  reverse 
a  verdict  of  guilty  for  any  error  or  defect  in  the  summing  up,  whenever 
£he  Coui*t  is  of  opinion  tliat  a  failure  of  justice  has  been  thereby  occa* 
fiioned.  It  has  been  suggested  that  the  word"  reverse"  means  to  cfhange 
to  Che  contrary,  and  tliat  to  reverse  a  verdict  of  guOty  is  to  change 
H  into  averdict  of  not  guilty*  and  t"hat,  altliough  the  Court,  us  a  Court 
of  Revision,  may  grant  a  new  trial,  as  a  'Court  of  Appeal  it  ha  s  not 
power  to  do  so.  But  1  am  of  op'rnion  that  the  word  "  reverse"  is  not 
usod  in  so  restncted  a  sense.  The  word ""  reverse,"  in  sp.  41-9  and  426,  is 
applicable  not  merely  to  findings  or  verdicts,  but  also  to  sentenices;  and 
in  8.  439  'the  fame  word  is  used  with  reference  to  judgments  only. 
But  if  the  word*'  reverse,"  when  applied  to  a  verdict,  means,  "  to 
change  or  tarn  into  the  contrary,"  it  must  also  mean  the  same  when 
applied  to  judgments  or  sei^encos.  Thus,  a  judgment  of  conviction 
must  be  turned  into  a  judgment  of  acquittid.  S<  420  shows  that  such 
was  not  the  meaning  ef  the  word  when  applied  to  sentences,  even  if  with- 
out that  section  it  would  have  been  possible  to  put  such  a  construction 
upon  it.    The  Coizrtj  upon  revision^  may  grant  a  new  trial  (1).    But  tho 

(1)  Crim,  Pro.  Code,  s.  405, 
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^^^        person  convicted  cannot  obUin   a     neviBion    w  a  metier  of  riglit.    I 

QuBFN  think  tliat  the  Court  has  an  great  a  po-wrer  itt  tbis  respect  on  i^lpeal* 
&^Hi  Bax  **  ^^  *'*®  ^^  revision,  and  that  it  may  set  aside  a  verdict  of  gnilty,  and 
a  conviction  founded  upon  it,  for  any  error  in  law,  soch  as  a  misdirec 
tionofth«  Judge  in  point  of  law,  or  aa  error  or  defect  in  the  summing 
up  of  the  evidence,  or  the  improper  rejection  or  admission  of  evidence : 
provided  the  Court  is  of  opinion  that  the  person  convi  ted  has  been 
prej  udieed  by  the  error  or  defect,  and  that  a  fiailnre  of  justice  hai 
been  occasioned  thereby.  I  am  of  opinion  that  the  w^rd  *•  reverse" 
b  used  in  its  leial  sense,  and  moans •'  to  make  void,"  '*  to  set  ande,"  or 
*•  annul.'*  The  Cjegisiatnre,  when  giving  a  power  to  a  Court  of 
Bevi-doa  to  order  a  new  trial,  may  h%ve  .thoaght  it  nrce^sary  to  do  eo 
by  express  words^  as  a  Court  of  Revision  may  act  of  its  own  motkni 
and  without  any  application  or  consent  of  the  person  oinvicted,  bat  an 
appeal  uinst  be  prefi-rred  by  the  person  oonvictiod ;  and  it  seems  to 
follow  that,  if  he  asks  to  have  a  ftoding  and  conviction  set  aside  for 
.  «rror  in  law,  he  cannot  set  np  that  ronviotion  in  bar  of  a  second  tri«L 
^,  That  was  the  principle  aoted  apon  by  the  Judges  in  America^  who 
Wd  that  a  new  trial  might  be  granted  in  cases  of  felony  not  withstand* 
ing  the  words  in  the  Constitution,  "  nor  sliall  any  person  be  subject  for 
the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb*"  which 
words  were  interpreted  by  Mr.  Justice  Story  to  mean  that  **  no  person 
shall  be  tried  a  second  time  f  r  the  same  offenc,  where  a  verdict 
lias  been  given  by  jury."  "  I  am  aware,"  said  Mr.  Jastico  Kane,  "  that 
one  of  the  most  eminent  of  our  jarists— Mr.  Justice  Story—- has 
found  an  inhibition  in  the  Constitution  ag>inst  the  grant  of  new 
trials  in  cases  involving  j-opardy  of  life.  But  I  cannot  realise  the 
correctness  of  the  interpretation  which,  anxious  to  sec  a  re  a  citizen 
against  the  i't justice  of  a  second  conviction,  requires  him  to  suffer 
and  r  the  injustice  of  the  first.  Certainly,  I  would  not  subject  the 
prisoner  to  a  second  trial  without  Lis  consent .  If  being  capitally  c  »n- 
victed,  he  electa  to  undergo  the  sentence,  it  may  be  his  right.     When 

however,  he  asks  a  second  trial,  it  is  to  release  himself  from  the 
jeopardy  in  which  he  is  already,  and  it  u  no  new  jeopardy  that  he 
encounters  when  bis  prayer  is  granted,  but  the  same  divested  of  the 
imminent  certainty  of  itff  fatal  issue."  The  same  distinctrori  t^s 
noticed  by  other  Judges  between  jeopardy  incurred  with  the  consent 
of  a  prisoner,  and  jeopardy  incurred  without  that  consent.  If  a  new 
trial  may  be  granted  for  error  in  law  by  a  Court  of  Eevision,  even 
without  the  prisoner's  consent,  can  it  be  doubted  that  the   3ame  Court 
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Bs  a  CoQii  oi  A^Mftl,  may   grant  a  iww  trial  wheo  'an  appeal  »  pft*        1?66 
Uvttd  by  a  pSriaoiwr  against  a  verdiot  and  oonTiction?     It  appears  to      Quev^ 
ma  thnt,   in  til  ouna  in   which   finding   of  gniliy  is  set  aaide  npon  v* 

appeft),  tha  Oovrt,  if  it  oobsiders  it  neoossary,  may  order  a  new  triaL  r^**^  -^ 
Id  some  oases  it  may  be  necessary*  for  eiample,  where  oTidenoe  is 
improperly  rejected,  or  where,  for  other  reasons,  the  Appellate  Coart 
is  nnable  to  form  a  oorraot «  opinion  as  to  the  gollt  or  Innocenoe  of  the  ' 
appellants.  Bnt  when  the  finding  and  oonvietioii  ace  objected  to  upon 
the  gronod  that  the  Jadge  'did  not  properly  direct  the  jnry  as  to  the 
degree  of  weight  which  ought  to  be  given  to  thie  evidenoe,  it  appears 
to  me  that  this  Court,  sitting  as  an  Appellate  Court,  is  not  necessari]^ 
bound  to  send  the  case  back  for  [a  new  trial.  If  the  Court  are  of 
opinion  that  the  evidence  could  not,  in  any  proper  view  of  the  oas9j 
support  a  oonviotion,  it  would  be  .worse  than  useless  to  send  the  case 
back  for  a  new  trial,  ia  order  that  a  jury  might  have  the  opportuni^ 
of  convictiQg  apon  such  evidence  under  a  proper  summing  up.  .  S.  419 
of  the  Code  of  Criminal  Procedare  allows  the  Appellate  Court  to 
alter  or  reverse  the  finding.  It  does  not  compel  them  to  send  the  i 
tase  back  for  a  new  trial  in  cases  in  wbiob  they  see  Uiat  it  is  useleask  '^■ 
and  may  be  injurious  to  do  so.  Regard  for  the  proseeutor  and  witnesses 
^ol4)lds  it ;  the  prisons:  is  amply  protected  by  the  section  which  prohi« 
biis  an  appeal  from  a  judgment  of  aequittal,  and  a  f ailure  of  justioo  is 
sufficiently  guarded  against  by  allowiug  the  Court  to  order  a  new  trial 
whenever,  npon  appeal,  they  are  satisflod  that  there  has  been' a  6ul«ro 
of  justice.  It  would  tend  to  defeat,  and  not  to  promote  justice  if  a 
verdict  of  guilty  were  set  aside,  and  a  new  trial  granted,  for  a  defectiTO 
Summing  up  with  reference  to  the  weight  of  evidence  in  a  case 
in  which  the  High  Court  wou^d,  upon  the  evidence  given  on  the  triaL 
have  afiirmed  a  conviction  if>  insttad  of  a  trial  by  jury,  the  trial 
had  been  before  a  Judge  and  aasessurs.  lo  determining  whether  tho 
verdict  ought  to  be  set  aside,  and  a  new  trial  granted,  for  a  defeotivo 
summing  up  of  the  evideuce,  it  appears  to  me  that  the  question  to  bo 
considered  is  not  whether,  upon  a  proper  summing  up  of  the  whole 
evidence,  a  jnry  might  pos^ibTy  give  a  different  verdict,  but  whether 
the  legitimate  effect  of  the  evidence  would  require  a  different  ver^ 
diet.  If  the  evidence  is  such  that  the  High  Court  would  have 
affirmed  the  conviction  if  the  trial  had  been  before  a  Jud^e  and 
assessors,  I  think  that  they  onght  not  to  set  aside  a  verdict  of  guilty 
found  by  a  jury,  merely  because  the  Judge  has  not,  in  summing  up* 
giv^n  proper  caution  or  advice  to  the  jury  as  .to  tho   weight  which 
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1866        they  migbt  properly  giTe  to  the  eTidfnoe*    If  a  TenHot  fs  Mt  aside  for 

-^         *~  Bttch  a  cansei  upon  (he  ground  that  the  error  of  the  Judge  hae  esnaed  * 

V.  ftkilore  of  jtistioe,  and  tbat  the  prisoner  hte  been  prntfodioed  thereby 

Slabi  Bax.   i^   Qny  be  necessary   in  some  eases  to  grant  a  new  trial.    Bat  if  iha 

Gonrt  is  satUfied  that  a  failore  of  jasiioe  has   been   caused*  and  that 

the  evidence  is  irhoUy  insufficient   to   support   any  eonviotion  agMnst 

the  prisoner,  and  ironkt  upon  the  same  evidence  have  retersed  a  oooyio 

tion    if    the  -case   had  been    tried  without   the   interteution  of  a  Juxy* 

there  is  no  necessity,  and  I  think  it  would  be  impropei^  to  grant  a  new 

trial.    In  such  a  case,    the  Court  having  set  aside  the  TerdJot^  may 

order  the  prisoner  to  be  discharged. 

(His  Lordship  oommented  on  the  evidence  .in  the  case,  and  pro- 
oeeded) :  — 

The  case  shoald  l>e  returned  to  ihe  Divisional  Beooh  with  tn  ezprea* 
non  of  the  opinion  of  the  Full  Bench : 
1«/.— That  a  conviction  found    upon  the  uncorroborated  evideoce  oi 
.^pne  or  more  accomplice  or  acoompHces  alone  is  valid  in  law. 

i^  SmL— That,  for  the  reasons  above  stated,  there  was  error  in  law  in  tiia 
suBiming  up   of  the  evidence,  which  would  warrant  the  Court  in  set* 
ting  aside  the  verdict  of  guilty,  if  the  Court  ts   satisfied  that  the  pri* 
■oner  was  prejudiced  by  the  error,  and  that  there  hds  been  a  Csilnre 
of  justioe. 

3r(f.^That  the  verdict  end  cODTtc$tion  ought  not  to  be  a^t  aside^ 
if  the  Court  be  of  opinion  that  the  verdict  was  Warranted  by  the 
evidence,  and  that,  upon  .that  evideaoe,  tliey  would  have  upheld  the 
tsonvietion  on  appeal,  if  the  trial  had  been  by  the  ^udge  with  the  aid 
x>f  assessors,  instead  of  by  jury. 

Ceup  an&  Pbs^r,  S"!.,  concurred. 

SSTON-KvLRS,  J.— 1  have  previously  read  the  expo-^lticn  of  the  law 
hy  the  learned  Chief  Justice  with  that  attention  which  its  fall  and 
•exhaustive  nature  merits. 

There  appears  from  this  and  from  other  cases  to  have  eitsted  some 
slight  doubts  amongst  us  as  to  how  tbo  evideuca  of  an  accomplice  or 
•of  two  aocomplioes  should  be  treated,  and  as  to  whether  a  conviction 
is  legal,  and  ought  to  be  affirmed,  if  founded  on  such  evidence  alone 
and  uncorroborated.  I  have  now,  after  full  consideration,  arrived,  sab- 
atantiaUy»  at  most  of  the  same  conclusions  as  the  Chief  Justice.  I 
may  observe,  however,  that  on  such   questions  we  do  quite  right  to 

^uaxch  lof   iaformatioBi    guidance,  and   aid  »  tk«  decisions  of  tbi 
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Mgbest  judicial  anhorities  in  English  was  well  as  in  American  law  books«        ^^^ 

Bal^   as  WEB   remarked  by  Oampbelli  J.,   in  a   late  case,   I  may  take-      Qubbn 

the  liberty  of   doubting   whether    dicto   of  English   law,    or   even   the  ^^^'^^^^ 

most  elaborate   English  dooisions,   are   imperatively  to  rule   as   on  ail 

points  in  the  discharge  of  the  Appellate  Criminal  Jarisdiotion  of  this' 

High  Court.    It  is  almost  superfluous  to   observe  that  we   deal   herer 

wi^  a  state  of  society   very  different  from  any  EUropeaa  society,  and 

we  most  apply  the  law   either  of  partibular  statntesy  or  that  which  is^ 

best  suited  to  the  people.    We   are  not  necessarily   to   be  guided  by 

English  law  on  sH  points.     The  substantive  cruninal  law  o!  the  Fena 

Code  is  unquestionably  different  from  English   cruninal  law.     On  th^ 

other   handy  I  would   observe  that   the   utmost   that    the  old  Sudder 

decisioD0  established  i»,  to  my  thinking,  that  it  was  a  rule    of  pnictice» 

rather  than   vxt  established  rule  of  law  with  Sudder  Judges,   not  to 

•onvist  OB  the  oneorroborated    tesdmoiqr  of   accomplices^      In  this 

eoBBtxy  such  a  rule  may   practically,  ia^maay  cases,  be  a  sound  rule; 

thoogh  it  is   easy  to  conceive  some  cases  in  which  there  could   be 

reason  why  a  oonviotiaa  should  not  ensue  on  the  nnoorroborated  evi 

of  aa  acoomi^lioe. 

I  think  it  unneeeisary,  after  a  citation  of  sa  many  high  authorities 
by  the  Chief  Justice,  after  his  full  statement  of  the>  particular  case 
before  us^and  after  his  general  remarket  with  many  of  which  I  entirely 
agrees  to  do  more  than  state  my  own  conclusions^  I  trust,  that  the 
law  oa  this  important  suh^ect  may.  henoeforth  be,  in  a  great  measure* 
settled.  Some  of  the  cases  quoted,  especially  that  in  which  Lord 
Abihger  delivered  judgment,,  wenerelerred  to  by  ma  on  a  very  recent 
occasion.--The  consideration,  then,  which  I  have-giveato  this  subj^^ 

has  enabled  me  to  arrive  at  tha  following  conclusions.:— >- 

Is^.— A  ccaviction  upon  the  uncorroborated  evidence  of  an-  accomplice 
inlegal*.  and  failare  in  corroboration  of  the  same  is  no^a  ground  for 
Mfusing  to  convicti  or  for  reversal  of  cenvictieB. 

2ful.— Judges,  for^all  that,  ought  to  be  most  careful'  in  this  counir; 
to  direct  jjuriea  that  the  evidence  of  accomplices  should  be  received  mtb 
caution,  and  that,  if  possible,  corroboration,  should  be  required*  The 
extent  of  such  corroboration,  should  be  matter  for  the  jtixy.  In  cases 
tried  by  assessors  and  open  to  appeal  on  the  facts,  the  Judge  should 
himself^J  think,  «ct  on  the  same  principle. 

Srdi— A  new  trial  can  be  granted,  if  necessary,  by  a  Bench  oi  tl^ 
High  Courtis  sitting  as  well' in  appeal  as  on  revision*   In  a  late  csao? 
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INK        Eemp,  J.,  and  myself,  in  thifl  view,  <ffd«red  a  MW  irial  en  an  apiMl 
■*  from  a  conviction  by  a  jury. 


^"*  4iit.— Li  the   case  now   referred  to  na,   the   failure  ol  the   Judge  ta 

SiiABi  Baz  jiirect  the  particular  attention  of  the  jury  to  the  aatuM  ef  the  evidence 
of  the  accomplioeSi  did  amount  to  au  error  in  law;  aiud  tha  DiTiwonal 
Beneh  ma^  deal  with  the  case  accordingly. 

5^,— OonvictionB  ought  not  to  be  reversedf  Aor  should  new  iriab  be 
grsntedt  unless  the  accused  has  been  real^  prejudioed  within  the 
meaning  and  scope  of  s.  426  of  the  Oode  of  Crimtaal  Prooedure. 

Jackson,  J.— Upon  the  pare  Ie|{al  point  belotB  ua,  I  agree  m  the 
conclusions  at  which  the  Ohief  Justice  has  amved«  and  geaendly  in  tht 
reasens  which  he  has  stated. 

I  think  it  must  be  admitted  that  a  ouTiatioB  by  a  JMy  wpentlM 
unoorrdborated  testioKmy  of  an  acoemplioe  is  good  ja  law. 

l»<.^*<BecaQao  theaeoompIloaiB  a  oompeteot   witaosa,  aviii   Itengli 

he  miQr  hare  been  .prefioasly  oonTioied  of  an  oflonoo  {t),  a»t  beeaiaee  a 

■ingle  witness,  if  entitled  to  full  eredii»  is  anftoiant^ieiespt  en  oaaeaof 

'jjIftfMm,  to  pcove  aiiy  last,  vnleea  there  be  a  xalaor  pnoMee  inoor  Oosria 

Ibat  requires  oorroboratiTS  eyidenoe  in  support  of  his  testhaey> 

QjuX.*  Because  eases  are  ooooeivaUe  in  wfciob  ihe  aoaempliee  Woilcl 
be  thevDughly  credible. 

ani.«^Beeause  there  is  no  sueh  established  ntle  or  praoUoe  aa  ia 
yef  erred  to  in  the  latter  part  of  die  section  Just  etted. 

.There' can  1)0  no  doubt' that  the  Ohief  Justice  has  indfcaledhow  it  io 
that  we  have  nb  sudhrule.  This  came  iibout,  jlrsi  beoausofor  mai^ 
yeaars  exdosively,  and  until  quite  recent  itmesi  in  a'laxge  proportion  of 
tases,  the  procedure  in  criminal  trisls  was  governed  by  liahomedan 
laW)  and  the  rules  taken  from  that  lawand  applied  to  pyiftoular  cases 
m^tte  never  aaeuvately  defined  and  laid  down  lor  gsQecal  adeptsan ; 
s^fmd,  because  the  iaalityof  tbevecdk*  el  a  ioiy  has  (onty  arisen 
nnder  the  Code  of  Oriminal  nn9oedura^  and  the  Jndgoa  of  tfM  lata 
Sudder  Courti  or  Nizamot  Adawlut,  being  supreme  judges  of  fact  aa 
well  as  of  law  in  criminal  trials,  were  not  nnder  the  necesaity  of  dis- 
criminating between  what  was  legally  insufl&cieot  and  what  thdr  jnc^* 
mtet  Refused  to  accept.  This  being  0O»  in  the  vacancy,  as  it  wersi  of  any 
jmle  upon  the  subject^  we  ought  probably  to  adopt  on  the  Appellate  Bide 
ofthisOourt  ihe  same  principles  of  evidenoe  which  are  recognised  in 
the  exercise  of  Original   Jurisdibtion.     At  any  rate»  we  are  not  at 

(1)  Act  XIX  of  1887;  Act  Jlof  IW,  s.  88. 
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lilieii^  io  tdo^i  %nj  .pnaci|d^  of  exolusion   T^hioh   is  not   admiUed         ||^ 
tUATOy  iM^d  has  not  the  sanctioa  of  anoient  practice  in   ^he   late   Kiaan^nt  '  * 

Adawlat.    And    although    I     should'  fally     adhere,   as   a   Judge   of'         ^'^ 
fact,  to  the  principle  which  I  stated   in   the    case  of   Dwarha   (I),    who    l^U^iaiBff* 
was  tried  by  a  jJudge  with  assessors,  and  which    in  that   case    had    the 
cpocarrence  of  Kemp  and  Setoa-Eour,  JJ.,  yet,  aq   matter  of  lawt   I  am 
hopnd  to  say  that  a  conviction  by  a  jury    fortnded  upon  the  evidence 
of  an  a?ooi|ipUoe  without  corroboration  is  not  invalid*    Bqit   before  the 

jiiry  can  deliyer  any  finding  upon  a  charge,  they  mast  bjEkve  the  evidence 
on  both  sides  summed  np  to  them  by  the  Judge,  and  this  function,  ^^ 
ctflled   his « direction  to   the   jury**    (s,    37&,    Code   of   Criminal    Pro- 

•  -  •  .         •  •  « 

oodure)  nmsi  be  Mly,  discreetly,  and  consoientioissly  perfonued.  A 
Statement  of  the  direoticm  is  to  form  part  of  the  record,  and  a  report 
cf  it  forms  part  of  (he  matter  lor   this   Goort^s  ooosideratioo    when   it 

acts  as  a  Court,  of  Bevision.  There  can  be  w>  dotfbt  bat  that  an 
emneotts  dwection  to  ^he  fury,  "where  eaiAi  durectioii  has  eaused  a 
failure  of  justice^  is  a  ground  for  setting  aside  the  verdict,  and  foar 
eithw  discharging  the  prisoner  or  ordering  a  new  trial,  aa  the  circum* 
sttncespf  the  case  may  require.  And  I  am  not  acquainted  with  az^|^ 
k^  of  ttTor  whidh  iff  more  important  in  orimimal  trials  than  a  directioiir 
which  misleads  or  omits  to  guide  the  ^ory  as  to  the  nature  or  the  weight 
pf  evidence* 

I  thibk  it  immateriail  ior  the  purposee  of  the  present  deeision,  ivhether 

the  word "  reverse,"  in  the  419th  «nd  4^h  section  of  the  Crimloi^l 
TroeedncB  Code,  means  9imply   to "  turn  to  the  coantrary/'  9s   in    the 

n«tnr(dflWBKyer''toipake<void/' whiicbisy  1^  doubt,  a  legal  interpret 
Mi^ofitj^  iiqf3:9iaih^^  up  in  appeel  to  this 

.QeP|rt^p»i]Myi.Oop|rt  under  ijts  povera  of  rerision  jp^  order  a  new  tri^^ 
itfidAai^eii^  ^^08^  powers  upon  hearing  an  appei^  f^yreU  JM  on  qther 
iwpapiww. 

Upon  the  duly  of  «  fudge  10  ««auaing  «pl  aeed  not  ,«dd  ;»ay^ 
thmg  to  what  has  he^  e^dby  the  <}hiiel  Jastiee.  Bat  upon  ithe  nefttmity 
for  that'duty  being  carfally  performed,  «Bd  «peii  the  epeoial  danger 
tf  relying  on  approvers'  testimony  in  4Maeo«ntry*  I  think  it  Hcht  ^ 
say  that  wtdch  Imy  official  e]q;>enenee  has  euggestedt  It  ki  Mtt  too 
much  to  say  that  native  juirieB  in  the  mofuscol  are  gei^uaBy  qnite 
incapat^  of  appreciatmg  evidence  unaTded^LWhen  tbe4|ue8tu»beiova*hA9& 
is&t  fill  Cfitid^U    On  the  one  hand,  th^  readily,  and  eyen  greedily^ 


(I>^W,-Jl.,Qr.,;8. 
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186^6  listen  to  positive  MsertiooB  regarding  the  gniU  or  innocence  of  tto 
QoBiir  prisoner,  frequently  without  discriminaUng  between  that  which  the 
p*_  witnesa  declares  of  his  own  kDowledge  and  that  which  is  pure  heaxsajr 
On  the  other  hand»  they  oommonly  disregard  eircnmstantial  erideoce, 
thoasbit  be  of  the  strongest  and  most  trastworihy  character.  And 
though  it  may  come  out  in  cross-examination  that  the  statement  is 
hearsay,  though  it  may  erea  be  apparent  at  once,  and  the  words  might 
not  be  taken  down,  yet  haye  been  heard  by  the  juzy»  and  the  imprea* 
sion  is  made,  and  though  the  facts  which  oonstittite  drcnmstantuEtl 
evidence  be  well  put  together  and  their  effect  be  obrioms  to  the  trained 
judicial  mind,  they  will  seem  of  little  importance  to  the  ignorant  jnror 
With  these  proclivities  the  native  juror  plainly  stands  in  need  oC 
intelligent  guidance^  and  without  that  guidance,  will,  m  diffionlt  easea» 
often  go  entirely  wrong.    It  is  remarkable,  too.  as  it  is   notorions^  thafe 

the  jorom  ave,  as  a  role,  deeidedly  less  intelligent^  as  well  as  less 
ixkstructed,  than  the  persons  employed  as  assessors  in  criminal  trials.and 
jet,  by  a  strange  anomaly  of  modem  law,  the  verdict  of  the  ign<»uot 
inezperienoed,  unsworn  jury,  is  final  upon  facts  ;  while  upon  facts  not 
only  are  the  assessors  everruled  by  the  Judgei  but  the  opiniona.  of  Judgji 
and  assessors  together  may  be  set  aside  by  the  Appellate  Ckwrt. 

And  then  as  to  testimony  r^^I  feel  bound  to  say,  after  many  yean  of 
oooversanoe  with  Courts  olJuatioe of  India^ that  veradty  is  not  regarded 
in  this  country  as  it  is  in  the  countries  of  Western  Europe.  Whether  this 
be  due  to  wilful  falsehood,  to  unperfoct  memory,  to  ioezaot  conditions 
of  mind,  to  fear  or  to  all  these  causes  combined*  I  am  not  called  upon 
at  present  to  enquire.  I  need  only  say  that  the  care  with  which  wit* 
nesses  must  be  watched,  and  the  deductions  which  have  to  be  made 
from  their  credit,  are  much  greater  than  in  Bnglanc^..  It  must  in^  fair- 
ness be  remembered  that,  as  witnesses,  we  have  to  do  almost  universally 

with  the  meaner  classes  ;  that  the  respectable  nativo  avoids  being  made 
a  witneai,  as  we  should  sbon  the  eflsall  -pox,  and  that  witnesses,,  thereiere, 

are  scarcely  a  fair  sample  of  the  population.  But  the  fact  remains: 
andwhen  the  witness  is,  moreover,   a    person  stained,,  by   his  own  eoik> 

lession,  with  the  commission  of  atrookMMorimes^  most  of  all*  where  to 
the  desperate  ruffianism  of  the  daooit  he  adda  tlus  depravity  of  iihe 
retained  approver,  ean  the  onsnpporfced  word  of  such  a  person  be  a  safe 
ground  on  which  to  convict  any  prisoner  P  I  need  not  say  that  thie, 
(and  not  the  unlucky  gentleman  who^  in  a  momenti  of  irritation,  has 
committed  an  act  of  violence),  is  the  kind  of  approver,  or  aocomplice* 
whom  we  have  in  view  when    we   spealc   of  approvers'  twtioiony' 


EXiAHl  BAZ. 


PULL  BfilfCB  BULtNGS.  483 

The  otker    caae    is  of  extremely   mre    oooarrenoe— this    of    erery        1866 

iSToW,  Hrhen  in  the  coafse  of  •  lo-'g  trial  in  wlich  many  persons  are  _  «• 
en  their  defence^  there  is  against  particniar  prisoners  only  the  kind  of 
evidenoe  we  are  speaking  o^  and  the  Jndge  in  his  direction,  instead  of 
pointing  Dot  the  detect  and  warning  the  jary  against  the  danger 
actually  throws  a  veil  over  that  nakedness*  and  dist^nises  the  danger  by 
the  use  of  general  words  to  the  effect  that  **  the  tendency  of  the  evi- 
dence IS  to  establish  the  prisoner's  guilt,'*  in  such  a  case  can  it  be 
doubted  that  the  Jadge  has  greatly  miscarried,  that  the  jury  hare  been 
wroRgly  directed,  and  that  the  prisoner  has  been  seriously  pr<)]udioed  P  I 
think  not,  and  I  am  sure  that  the  nature  of  both  witness  and  Juror,  the 
finality  ol  and  abseoca  of  sanction  to,  the  verdict,  make  it  even  more 
ineumbent  on  the  Jadge  in  this  country,  than  it  is  in  Sngkuid,  to  perform 
with  care  and  fidelity  the  cffiee  of  directioD* 

I  have  heard  it  uAi,  that  if  the  jury  go  wrong,  it  does  not  very  greatly 
matter ;  tlie  prisoner  can  be  pardoned>  No  doubt  he  can,  and  thei:e 
may  be  pcSrsons  so  constituted  as  to  find  this  a  satisfactory  ossura&ce.; 
It  is  not  BO  to  me.  No  doubt*  after  an  improper  conviction  has  taken 
places  when  the  matter  can  be  properly  represented  through  the  proper 
channel,  when  the  head  of  the  Government  can  be  communicated  with 
at  Darjeeliag  or  at  Simla,  \h^  convict  may,  after  weeks  or  months  of 
anmerited  suffering,  receive  a  free  pardon  for  an  offence  of  which  ho 
ought  never  to  have  been  found  guilty.  For  my  part,  I  should  prefier 
to  be  tried  by  a  careful  and  regular  administ rati  n  of  justice. 

The  Chief  Justice  has  pointed  out  that  the  p'rsoner  is  not  in  every 
case  Of  misdirectioB  entitled  to  a  new  trial  and  there  has  been  some 
apprehension  expressed  that  the  admission  of  the  principle  we  are  laying 
down-  may  open  a  door  to  the  escape  of  criminals,  merely  by  reason 
of  some  shortcoming  of  the  Judge  in  point  of  form.  Put  it  seems  to 
me  that  the  simple  test,  "  Has  th'  re  bepn  a  failure  i  f  justice  f*  may  be 
applied  in  most  cases  with  perfect  ease  and  perfect  safety. 

In  regard  to  the  proposed  rule,  that  we  should  not  interfere  in  esses  of 
misdirection  where  the  facts  are  such  that,  if  the   trial  hud  been  held 

before  a  Judge  and  aasessors,  we  shoaid  have  affirmed  the  sentence* 
I  have  only  one  misgiving.  It  is  not  always  safe,  I  might  say  it  is 
rarely  safe  for  an  Appellate  Court  with  papers  before  it»  to  put  itself  in 
the  place  of  the  Court  below  which  has  heard  the  witnesses ;  and  it 
might  be  tbati  in  affirming  the  conviction  on  the  faith  of  some  unnoticed 

oiroimiiU&ce  oi  CQxroboiatignj  found  io  tho  oTidence,  wo  might  be 
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I860        using  that  which   the  Snigo  and  jar/   wonld  nofc  hwre  relied  npoo. 
QcBVN      But  tbi8>  perliApa,  only  suggests   cantion  in  tbe  application  of  the  mis 
«,  ^  ^*  b'     r..iher  than  an  objecticn  to  tlte  rule  It-ielf. 

With  these  observationsi  ihereforek  I  coQcor  both  id  the  judgment  on 
the  general  point  and  in  the  course  which  it  is  proposed  to  take  wiih 
the  particular  c-se  before  os. 


Before  Sir  Ba/tnee  Peacock,  Kt,  Chief   Juttiee,  Mr.    Justk^   Kcn^p  Mr. 

1866  JtuHce  8eton-Karr,  Mr*  Jiutice  OamphzUt  and  Mr.  Jvslice  Maephtnon, 

/aiie.aO.  ^ 

IV  VHS  ICATTBa  OF  THJB  PXTlTiOV  07  BISSUMBHU&  SHAHA  * 

Sentence^MUigatum  of  Sentence— Orimmal  Praeedn/re  Code  (iotJX7 

o/iasl),  w.  405,428. 

Hie  High  Goarl  oan,  under  as.  400  aad  428  of  the  Criaiinal  Proeedore  Code, 
inftigate  a  seAtenoe  puled  by  a  MagiBtrato  and  confirmed  or  altered  on  appeal  liy 
the  SeniGBi  iudge^  on  the  groaad  thai  tho  aeatenee  traa  ezoeauve  (l). 

Tex  petitioner  in  this  case  a  Ltnduwner,  was  ooaviotedof  riot  and 
houBe-trespass  for  entering  the  premises  of  his  tenant  with  h'S  retainei^ 
and  dragging  blm  bat  by  force,  and  was  sentenced  by  the  Joint 
Magistrate  to  two  years*  rigorous  imprisonment  and  a  fie  of  five  fami* 
dred  mpees,  end»  in  delanlt  of  payment,  to  six  months'  rigorus  imprison- 
ment in  addition.  The  sentence  was  upheld  by  the  Sessions  Judge  on 
appeal. 

'  Mr.   Doyne    (with  him     Ba^oo   Otool   Chunder    Mcohmjee)    f«»   the 

petitioner. 

The   junior     Government   Pleader     (Baboo    Jagodanund    Mooherjee 
contra, 

Mr.    Doyne   applied    to    the   High   Court   (MacfheksoN  and  Setor- 

KabBj  JJ.)  to  reduce  the  sentence  on  the  ground  that  it   was   excessive* 

It  was  not  alleged  that    there  was  any  defect  in  law  in  the  oOnTiotioo. 

Mr.  Doyne  oontended  tha  the   High   Ck)art  had  the   power  to  rednoe 

the  sentence.    The   Judges    Were  of   the  same  opinion,   but,  as  it  bad 

"been  ruled  otherwise  ita  The   Queen  Ir.   Bamdhone  Mundul  {2),  they 

"referred  the  following  question  to  a  FnUSench : 

•  Criminal  Miscellaneous  Case  from  on  Order ^f  the  Session  Jnd^  of  Ba(^i|;wij{e. 
(1)  See  Act  X  of.lSTJ,  0. 297,  (2)  4  W.  E-,  Or.  B.,  15. 
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^HaatliisOotdrb  power  to  mitigate,  on  the  ground  of  its  being  exces-         18C6 
HirBy  a  Eetitence  pss&ed  by  a  Ma^strate  and  coo  firmed  on  appeal  by  the       , 
Sessions  Judge,  or  a  sentence  passed  on  appeal  by  the  Sessions  Judge    mattbb  of 
altering  a  senfcente  passed  by  a  Magistrate  ?•*  ^^  ^i^m^ 

BHT7K   SaAHAf 

The  Mlewing  |adfi&ettt0  were  delivered  ;^ 

PSACOGKy  C.J.,  (Kemp,  J.,  oonoaning).— I  do  not  think  that  there  is 
any  donbt  in  this  case,  when  we  read  ss.  405  and  428  of  the  Code  of 
Criminal  Prooednre  toigether. 

There  Bught  have  been  some  donbt  if  v.  405  stood  alone.  It 
says,— ^  It  shall  bei  hvwfnl  for  the  Sudder  Contt  to  call  for  and  ezamino 
the  record  of  any  ease  tried  by  any  Court  of  Session^'.  The  words 
**  any  ease  tried  by  any  Court  <^  Session'  might  mean  only  a  case  tried 
by  a  Court  of  Session  in  the  exercise  of  original  jurisdiction.  Bat 
when  we  'read  s.  428,  all  doubt  is  removed.  It  says,—"  except  as 
prerided  in  s.  405  of  this  Act,  senteno«B  and  orders  passed  by 
an  Appellate  Court  upon  appeal  shall  be  flnal.^     When  the  Legidlaturo  ' 

refers  to  s.  405,  we   must  construe  the   Act  as   meaning   s.  405,   and 
not  8.  404. 

If  "s.  404"  is  in  the  original  record  of  the  Act,  and  !'s.  405" 
is  merely  an  error  of  the  Printer,  the  case  would  be  different,  but  we 
do  not  th*nk  it  likely  that  U)e  words  ^'s.  405"  are  a  miaprint. 

We  have  not  the  original  record  here  to  compare  it  with  the  print. 

Then  if  we  read  ''405"  as  the  section  referred  to  in  s.  428, 
8.  428  shovrs  that  the  Conrt,  under  s.  405,  may  be  an  Appellate 
Court.  If  60.  then  the  words  "  tried  by  any  Court  of  Session  "  must 
mean  a  Oenrt  of  Sess'on  sitting;  either  as  a  Court  of  original  or  as  a 
Goart  of  appellate  jurisdiction,  and  the  case  becomes  perfectly  clear. 

If  vre  look  to  the  reason  of  the  thin<?,  I  think  it  quite  right  and  jost 
that  s.  405  should  be  read  with  the  interpretation  which  I  hare  put 
,  upon  it.  Supposes  man  shoo  id  be  indicted  before  the  Sessions  Court 
for  house-trespass  in  order  to  commit  l^ieft,  under  s.  461  of  the  Penal 
Code,  and  that  it  should  be  proved  that  he  was  a  starving  man  in 
C  attach  or  Pooree  who  was  passing  by  a  godown- where  there  was  rice, 
and  that  he  went  in  and.  stole  a  handful.  Hewouldbeguilty  of  house- 
trespass  for  the  purpose  of  committing  theft,  and  would  be  liable  to 
imprisonment  for  seven  years  and  als  to  fine.  Suppose  the  Sessions 
Judge  should  try  him  and  sentence  him,  for  such  an  offence  as  that 
to  three  years*  rigorous  imprisonmnent,  this  Court  could  call  for  the 
record  and  set  the  matter  right  by  mitigating  the  sentence.    But 

65 
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1866        BTippoBe  another  man  were  tried  for  a  Bunilar  offence  commiiied  ander 

""    -       "■"  Bimilar  crioomBtaDceB  not  by  the  Goart  of  Session,  bat  by  a  sobordinate 
In  thb  '  '  ^ 

lumR  or  MagiBtrato  of  the  ftret  c^asB  (as  he  might  be)  and  ehonld  be  eentenoed 
'"orButisDM''^  BOYen  year''B  ngeroos  imprieooment  and  to  fine,  and  the  Seeaiona 
BHm  Sbaba  Judge,  on  appeal,  ehoald  mitigate  the  sf  ntenoe  by  omitting  the  fine 
*  and  leaving  the  seven  years'  rigoroos  inf  risonmeDt.  If  this  Ooort 
oonld  not  interfere  in  the  latter  case,  this  oonseqaeuce  would  follow, 
that  the  Court  could  mitigate  a  similar  three  years*  rigorous  imprison- 
ment passed  by  a  Court  of  Session  as  a  Court  .of  original  jurtsdictioo, 
but  that  it  could  not  mitigate  a  sentence  of  seven  years'  rigorous  impri- 
sonment allowed  by  a  Court  of  Session  on  appeal  to  stand  for  a  similar 
oSence.  I  think  it  reiy  reasonable  that  whenever  this  Court  is  satis- 
fied that  a  sentence  is  wrong  in  point  of  law,  or  is  too  serere  for  the 
offence  proved,  it  should  have  the  power  of  setting  that  sentence  right. 
It  could  not  do  so  upon  appeal  in  a  ca^e  tried  originally  by  a  lower 
Coart  and  appealed  to  the^Sessions  Court  But  I  think,  that  the  Legis- 
lature intended  that  'the  highest  Court  should  have  the  power  to  grant 
relief  in  a  case  in  which  a  sentence  affirmed  by  a  Court  of  Session 
sitting  as  an  Appellate  Courti  or  altered  by  that  Court  on  appeal,  and 
therefore  substantially  passed  by  them,  is  either  contrary  to  kw,  or 
improper  as  being  too  severe. 

In  a  case  beard  by  a  Sessions  Court  in  appeal,  the  relief  cannot  be 
obtained  as  a.  matter  of  course,  but  the  High  Court  must  have  such  a 
case  made  out  as -to  induce  it  to  call  ior  and  -examine  4he  record. 

Sxtok-Kabb,  J. — ^I  wish  to  add  nothing  to  what  has  fallen  from 
the  learned  Chief  Justice,  with  whom  I  entirely  concur,  except  that  I 
always  entertained  doubt  which  I  expressed  in  the  -case  of  Eamdhons 
Mundul  (1)  adversely  to  the  opinion  of  my  colleagues,  that  I  still  enter* 
tained  those  doubts  when  I  referred  the  case  to  a  Full  Bench  with 
Macpherson,  J.,  and  that  I  am  confirmed  in  the  opiniofi  I  entertained 
on  both  occasions  after  hearing  the  arguments  on  both  fiidos  to-day, 
which  have  converted  thoee  doubts  into  certainties. 

Campbell,  J.^I  also  concur.  I  had  a  good  deal  of  doubt  in  the  case. 
It  did  not  appear  to  me  altogether  so  clear  as  it  has  been  now  put  by 
the  learned  Chief  Justice ;  stiU,  on  the  whole,  I  agree  in  the  opinion 
expressed  by  my  learned  colleagues. 

Taking  s.  405  alone,  I  should  have  been  inclined  to  consider 
that  the  words  *'  tried  by  any  Court   of  Session"  refer  to  the  Court 
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sitting  as  a  Coari  of  original   jorisdiction,  because  looking  at  Chap*-        ^^^^ 
ter  25,  there  throughout,  the  word  "  trial*'  !■   used   as   referring  to  the      STtm"^ 
pTOoeedings  in  the  Court  of  original  juried  iotion,   and   to  that    kind  of  matter  or 
trial  only.    But  as  1  think  that  the  seoiioa  admits  of  doubt,   it   may    be  ™^"  bm^-** 
OQUstrued  by  a  reference  to.  other  section?.  bhor.  Shaha. 

S.  428  is  clearly  inconsistent  with  the  construction  that  s.  405 
is  restricted  to  trials  by  Courts  of  Session  in  original  jurisdiction. 
At  the  same  time  I  shoxdd  like  to  point  out  that,  in  any  oonstruo- 
tion>  there  is  some  inconsistency  ia  this  part  of  the  Code,  because  where  a 
subordinate  Magistrate  has  passed  a  sentence  which  has  been  appealed  to 
the  Magistrate  of  the  district^  and  the  Magistrate  of.  the  district,  in 
deciding  that  appeal  has  oommited,.  it  may  be  a  gross.  iUegah'ty,  in  that 
case,  under  s.  404,  this  Court  has  the  power  to  set  the  matter  right  aa 
respects  the  point  of  law,  wbereas  s.  428  would  seem  to  provide 
that  sentences  or  orders  of  an  Appellate  Court  shall  be  final,  exoep^ 
aa  provided  in  s.  405,  making  no  reference  to  s.  404.  There, 
it  seems  to  me,  must  necessarily  be  some  oontradiotion.  But  because 
there- is  one  inconsistency,  that  is  no  reason  why  we  must  also  make 
another,  and  as  I  am  not  satisfied  that  in  8.  428  the  figure'*  405"  is 
ft  misprint  or  mistake  for "  404,'^  I  think  we  must  consider  that 
*^  s.  405"  refers  to  the  proceedings  of  an  AppeHate  Court*  vtz,^  Court  of 
Session,  and  that  this  Court  has  the  power  to  ioterfere,  as  regards,  the 
decisions  of  a  Court  of  Session  sitting  as  an  Appellate  Court  for  tha 
trial  of  criminal  cases,  to  the  full  extent  provided'  by  s.  405. 

MacphbssoV|  X.— »I  remain  of  the  same  opinion  as  that   which   I    have 
already   expressed.    Whatever   inconstitencies  there   may   be    in  the 
provisions   of   the    Criminal   Procedure   Code,   I  think    that  reading. 
88.  405  and  428  together,  it  is  impossible  to  come  to  any  other  oonolasiom 
than  that  which,  has  been  arrived  at  to-day. 
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Befott  B«*  BameBBeatock  Kt.,  CWJuBfim,  Mr,  JutUee  Korman,  Mr. 
Justice  Kemp,  Mr,  Jui^cB SetonKarr,  and  Mr.  Jmiiee Oamphett. 

1806        THE  QUEEN  v.  RAMOHABAN  KAIBI  ahd  jaroTMK  (ACTELLiLWTs)  .• 

'^"^^•^'      Pmal  Ood9  Uo*  XLV  of  186(».  m  «).  456,  i&l-^Imrking  BxmmrTretfcm^ 

Thft. 

The  prisoner  was  convicted  by  tlie  Kagisiraia  of  two  separate  off^noes  ander 
ss.  456  and  380  of  the  Penal  Code,  and  aentenoed  for  both.  On  appeal  the  Sessions 
Judge,  holding  that  the  offenoe  proved  was  under  s.  457,  ordered  a  new  trial  for 
otfe&oef  under  ss.  457  and  380.  Htid,  that  there  ooght  not  to  be  a  new  trial,  bn4 
tbat  the  cenTiotioa  and  sentenee  under  s.  380  should  be  set  aside. 

•  

Lv  this  case  the  prisoner  was  convicted  by  the  Hj^gistrate  of  lurkiog' 
hoose-trespassbynightandalsoof  theltas  tVQ  eeparate  olEoDees^  an^ 
•enteneed  for  both- 

On  appealt  the  Sessions  Judge  foxmd  that  the  prisoner  was  not  guilty 
c!  twe  offences,  but  of  the  offence  of  lurking  houjiO'trespasB  by  night 
with  intent  to  commit  theft,  l^e  Sessions  Judge  set  aside  th^  conno- 
tion,  and  returned  the  case  to  the  II agistrttte  to  f  Ean»  charges  nnder 
as.  457  and  380  of  the  Penal  Code^  with  a  dhrectk>a  that  tibe  pnaoner 
should  be  retried.  The  Sessions  Judge  basing  aitervards  leund  thai 
his  order  was  opposed  to  the  ruling  in  The  Queen  ▼.  elhahtr  Do^  (t) 
sent  it  np  to  the  High  Court,  in  order  that  it  might  be  quashed  by  the 
Court  as  a  Court  of  Revision. 

The  case  was  beard  by  Norman  and  Campbell  JJF* 


Gaxpmuj^  J.,  passed  the  Sottowiog  order  r-^TW*  Oourt  having 
several  times  rtlled  that  it  is  illegal  to  Qouvict  and  punish  a  house- 
breaker who  also  commits  theft,  for  the  separate  offences  of  house- 
breaking  and  theft,  the  Judge's  view  ol  the  law  is  coireot.  But  his 
order  questioning  the  proceediog  of  the  Deputy  Magistrate,  and 
ordering  a  new  trial,  whereby  the  appellants  are  subjeoted  to  the  peril 
of  a  still  more  severe  sentence,  seems  to  be  beyond  bis  power.  The 
sentences  both  of  the  Deputy  Magistrate  and  of  the  Judge  are  sei 
aside  as  iliegal.  The  Deputy  Magistrate  will  again  proceed  to  deal 
with  the  case  upon  the  evidence  recorded  by  him,  and  if  he  considers 
that  the   offence,   when    properly    charged   under   s.  457,   requires   a 

*Itsference  from  the  Session  Judge  ^  of  Gya,  dated  the  7tb  February,  1866. 
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ptmishment  more  severe  than    he   oan  in£Liofe>   be  sbonlcl,    commit  the         1866 
prisoners  io  the  Sessions.  ♦  Ou«en"~ 

N0B1C49,  J.,  ordered  tbat  the  case  be  sent  before  f^  tvJl  Bench.  v. 

The  iollowiqg  judgments  were  dislivered  .t-  ^^^^^** 

Pbacocs^  C.  J.  (after  stating  the  fscts).-^We  tbipk  that  the 
Sessions  Judge  was  wrong  in  sending  the  case  back  to  be  retried  on 
the  two  charges  mentioned  in  his  order.  The  prisoner  clearly  could 
not  be  retried  mider  s.  390,  as  he  had  already  been  tried,  conyicbc  dy 
and  sentenced  under  that  section,  as  the  Sesions  Judge  says,  and 
propeHy  says  under  the  facts  found  by  him  erroneously.  We  think 
that  the  Sessions  Judge  was  wrong  in  ordering  the  prisoner  to  be 
retried  under  s.  457,  the  prisoner  haying  beci  already  convicte/i 
and  sentenced  under  s.  456.  We  think  that  the  Sessions  Judge  oughb 
to  have  set  aside  the  conviction  and  sentence  under  s.  380,  the  con- 
viction and  sentence  under  s.  456  would  then  have  remained. 

The  prisoner  appealed  upon  the  ground  that  he  was  not  guilty  of  an 
offence  under  s.  456.  Upon  that  appeal  the  SeMions  Judge  could 
not  set  aside  the  conviotton  under  s.  456^  upon  the  ground  that 
he  was  guilty  under  s.  457.  If  be  was  guilty  of  lurking  hovse- 
trespass  by  night  with  intent  to  commit  theft,  under  s.  457,  he  was 
guilty  of  lurking  house-trespass  by  night.  Having  been  tried  and 
oonvicted  of  the  minor  offence,* the  9essioD8  Judge  could  not^  upon  the 
appeal  of  the  prisoner,  set  aside  the  coovieiion  in  order  that  he 
might  be  tried  and  punished  for  the  aggravat  ed  offence  under  s.  457. 
The  Judge's  order  should  foe  altered  accordingly,  the  effect  of  wiiioh 
will  be  that  the  sentence  under  s.  456  will  stand,  and  the  conviction 
and  sentence  uhder  s.  S80  will  be  reversed. 

The  Magistrate  should  he  cautioned  'to  be  more  careful  in  future,  and 
not  to  split  up  one  single  aggravated  offence  intosep^u^te  minor  offences* 

As  rejgards  the  prisoner  who  has  not  appealed,  he  may  have  the 
benefit  of   a  sii)ailar   order  by  this  Court  as  a  Qourt  o{  B)  vision. 

The  case  will  go  back  to  the  Division  Bench. 

l^u.r,  SsTQN-^A^m  aod  CiWPBfLi^  JJ.,  conoaxred. 

NoRHAH,  J.— I  concur,  though  not  without  some  doubts  whether  the 
Sessions  J^idge's  Qr4er  ctirec^ng  th^t  the  prisoner  should  he  tried  uu^er 
s.  456  is  not  eorreoty  whe&erwe  might  have  treabed  the  aplittiag  of 
the  charge  as  an  error  in  law  justifying  the  Judge  in  reversing  the 
'whole  sentenoe  of  the  Magistrate. 
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1866  ^ffor^  iPw-  Bam99  PisacaeJc,  Kt,  Ohvef  Jtutiee,  Mr.  JutUee  Loch,  Mr. 

Aug.  15.         Juiiiee  L.  8.  Jacluon,  Mr.  Jtutict  Fvndit,  and  Mr.  Jutftca  Maopherwnu 

ISW  A B  CHANDRA  DAS    (Dbfmdaotj)  •.IHTTIANAND  DAS 

Plaihtdt}.* 

Enhaneemeni  of  Bent^Forged  Mokurrmri  J\}iidk^Di9Kone9t  Lefmee. 

Ik  a  salt  for  enhanoemeiifc  of  rent,  the  ryoati  defeBdant^  let  up  a  mokarrasi 
pottab,  which  was  found  to  be  forged.  JEF«M,that  the  faotof  the  ryot  ha?ing 
relied  on  apottah  which  waa  found  to  be  forged  did  not  entitle  the  landlord  to  a 
deoree  for  enhanoement   of  rent  to  the  amoaot  oUimed  (1)*. 

In  this   case  the   defendant,   having  relied  upon. a  pottah  which  was- 
fonnd  to  be  false,  was  not  allowed  by  Tkbtob  and  CA.MrBXLL,  J  J.,  before- 
whom  the  case   oome  on  8p<»oial  appeal,   to  fall   back  upon  the  plea  that 
he  had  been  paying   uniformly   for   move  than    twenty   year**,  and  was* 
therefore,   entitled  to    the   presumption    under  a.   4 of   AciX  of   1659 
The  case  was  reman<ied  to  try  what  rate  of   rent  was   fair  and  eqaitable. 
The  Court  b^low  decreed  the  claims  o£   enhoArem«*nt,  as  brought   by  tho 
plaintiff,   without  trying    whether   the   rates    demanded    were  fair  and 
equitable.    The  ground  upon  which  the  fower  Court  prooeeded  was  that 
the  dofendaot.  set  mp  a  pottah  which  was  aftevwarda  found  te  be  forgedi; 
and,  therefore,  was  not  entitled  to  enquiry   as  to  the  proper  rates.    On 
special  appeal,  Bi^Tuir   and  Pusmt,   JJ.,    considered   that    there   was 
no  reason    for  refusingr  to  tcy    whether   the  renta   claimed   agunst  the 
defendant  by  the  plaintiff  were  fair   and  euquitable,  because  the  pottah 
which  the  defendant   produced   had  been  fouud   to  be  forged.    As,  how- 
ever, there  was  a  conflict  of  deoision  between  the  case  of  Nohin  Ohunder 
Sirear   t.  Shama   Sooiularee  Dahee   C^)   and  the   case   of   OooroodoM 
▼.  OnoCu   Dhur  (8),   the  case  wm   referred   to   a  Full  Bench,    The 
defendant  also  objected  to  the  ruling  of  Tbbtob   and   Campbkll,  JJ.«. 

*  Special  Aippeal  No..2461    of  1868,  from  a  dedaion  of  the  Jadg9  of  Jessore 
dated  the    6th    June    1868,    affirming    a  deorer  of  the  Deputy  Collector  of 
that  district^  dated  the  4th  Angnfltl864. 

fl)Astotheelfeot  of  dishonest  de-  Kalikrisna  Haldar,  pat,  p.  688;  F$az 

lances,  and  deciding  cases  upon  snspic-  Box  Chowdkry^  r.  Fahiruddin  MmhonM 

ion,  see  Boaae  SumomoyeeT.  Makarajah  AMsan  Chowdhry,  9  B.  L.  B.«  iS6. 

8ttto«MAiMd«rBoyBaAaif«r,10Moo.I.A.,  (8)  31st  March  1864^  i>ar  Steer  and 

US;    Sraemoiicfcididar   Day  y,  Qcpaiul'  Kemp,  JJ.,  Oases  selected  by  Board  of 

c^Miuiar  Ohuektrhuttgt  11  Moo»  I.  A,88»  Bevenuer  Vol.  II,  p.  58. 

VatUd>hMmi9r  w.  VHieatorow  Naicke&n,  (8)  I  W.  B.»  106» 
7  B.  L.  B.,  136;   Qirith  Chundrn  Boff  r. 
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Imfe   tbe   Gourb    held   fehit   any  objecfcioa   to   the  order  of    the    other        1866 
Dimional   Benoh   could   be  taken  only  by  way   of  au    application   tov" ' 

I  fl^V  Aft 

review  before  that  benolk  Ohandba 


Da« 

V. 

riANA 
Das. 


The  opinion  of  the  Fall  Benoh  was  defivered  by  '*^- 

PxACocK,  OJ,^This  appeel  mnet  be  decreed,-  and  the  case 
remanded  to  the  CoTlector  to  try  what  are  the  fair  and  equitable  rates 
wiihreference  to  the  grounds  of  enhaocement.  It  iii4)uite  clear  that  if 
a  ryot  sets  up  a  mokurran  pottah  as  an  answer  to  the  landlord's  claim 
to  enhance  his  rent,  and  the  ryot  fails  to  pro^e  the  pottah,  or  the  pottah 
produced  by  him  is  "held  to  be  forged,  the  landlord  ir  not  necessarily 
entitled  to  enhance  the  rent  to  the  full  am  mount  o' aimed,  he  is  entitled 

only  to  aT^r  and  equitable  rate,  having  regard  to  the  gronnds  ci  enhance, 
xnent.  If  it  were  .otherwise,  a  landlord  mii/lvt  claim  to  eiihance  his  rent 
to  a  crore  of  ru^  ees  for  a  biga  of  land,  atid  if  the  tenant  should  set  up  a 
pottah  which  should  1><3  held  ^  beta  foi^gezy,  the  landlorJ  would  be  entitled 
to  enhance  to  the  amount  claimed.  A  ryot  might  purcriase  a  holding  or 
come  to  one  l>y  descent,  and  might  receive  wibb  the  lund  a  mokurrart 
pottah*  and,  believing  it  to  be  genuine,  might  set  it  np  as  an  answer  to  a 
claim  to  enhance  his  rent.  It  would  be  very  uigu^t,  under  euch 
circumstances,  %o  hold  that  his  rent  might  be  enhanced  to  the  amounc 
claimed  by  the  landowner,  however  exorbitant  it  might  be.  But  even 
if  a  ryot  sets  up  a  mokurrari  pottah,  which  he  knows  to  be  forgtd,  he  is 
liable  to  be  punished  criminally  for  using  as  goduine  %  document  which 
he  Imows  to  be  false.  But  it  does  not  entitle  the  landowner  to  enhance 
the  rent  beyend  a  rate  which  is  fair  and  eqaitable.  The  crime  of  the 
ryoc  cannot  entitle  the  landowner  to  more  than  his  just  right. 

We  conoor  with  the  Judges  who  referred  the  case,  and  are  of  (pinion 
that  the  judgment  of  the  81st  Mlarch  1864  cannot  be  upheld. 
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B^ore  Sir  Bames  Feacock,  KU  Chief  Juriicet  Mr.  Justice  Ttefow^  Mr.  Juitice 
Loch,  Mr.  JueHoe  Is.  8.  J-achest^,  and  Mr.  Juetiee  Maephenan. 

1866        R^^  8AHAI  SING  (Judgmentdsbtob)  v.  SHEO  SAHI  SING  (Decbeb- 

Aug.  16.  HOLDBB).^ 

GURUDAS  AKHULI  (Decrbb-hoioeb)  v.  GOBIN  NAIK  and  othbbs 

(JUD9MK2rC-DEBTOB«).t 

Act  XIV  of  1859,  .6.  20 — Troneeding  to  enforce  Judgment — J^mttafton-^^ce* 
cuiion  of  Decree-Act  F/U</1859,M.  207,  216  Striking  off. 

No  proceeding  will  be  effectual  to  keep  alive  »  judgment,  decree  or  order  within 
the  meaning  of  a.  20,  Aofc  XIT  of  1859,  unless  it  be  honitjide.  The  word  **  pio- 
tseeding"  in  thnt  section  includes  uny  bona  fide  application,  or  the  last  act  donebj 
tlio  party,  by  the  Court,  or  by  the  officer  of  the  Court  in  furtherance  of  such 
application ;  hence  it  includes  the  issue  by  the  Court  of  a  notice  under  s.  210  «f  the 
Civil  Procedure  Code  and  the  service  ot  it  by  the  officer  of  the  Court :  but  the 
mere  pendency  of  an  execution  ca:6e  stmck  off  tlie  file  for  want  of  prosecution,  or 
.  i^o  striking  such  case  rXt  the  file,  is  not  a  proceeding  within  the  meaning  of 

he  section  (1). 

Case  No.  778  «/  1885.— Tm  th's  caF6,  th©  foHowing  question  was 
referred  by  L.  »^.  Jackson  and  Glover,  JJ^  to  a  Full  Bench,  on  5th 
March  1866. 

"  Whether  the  notice,  which  is  required  by  s.  216,  Civil  Procedure  Code, 
to  issue  when  applies' ion  is  made  to  ezecu'e  a  decree  mv^re  than  a  year 
after  its  date,  or  a^^ainsb  the  heir  or  represent ntive  of  an  original  party 
to  the  suit,  is  a  proceed ing  within  the  terms  of  s.  20  of  the  Limitation 
Act  (XIV  of  1859)  (2),  to  enforcs  the  decree,  or  to  keep  it  in  force.'' 

•  Summary  Special  Appeal,  No.  778  of  1865,  from  an  order  of  the  Jndge  of 
Bhagalpore,  dated  the  31st  August  1865,  reversing  an  order  of  the  Principal 
Sadder  Ameen  of  that  district,  dated  the  l<Hh  July  1865. 

t  Summary  Special  Appeal,  No.  847  of  1866,  from  an  order  of  the  Judge  of  West 
Burdwan,  dated  the  3rd  March  1866,  affirming  an  order  of  the  Moonsiff  of  Benjra, 
dated  thu  Slst  August  1865. 

(1)  Sen  the  new  Limitation  Act  (IX  of  Eoy  ^ahadoor  v,  Mudhomolee  Dabia,  11 

1871),  Second  Schedule,  Third  Dirision,  B.  L.  B.,  23. 

No.  167,  which  omits  the  word  **  pro-        (2)  Act  XI V  of  1859,  a.  20. "  No 

oeeding,"  and  allows  execution   withiu  process  of  execution  shall  issue  from 

ihree  jears  from  *' the  date  of  applying  any  Court,    not  established  by  Boyal 

to  the   Court  to  enforce^  or  order,  or  Charter,  to  enforce  any  judgment^  decree 

keep  in  force,  the  decree  or  order"  or  or  order  of  such  Court,  unless  some 

from  "the  date    of  issuing  a  notice  proceeding  shall  have  heen  taken  to 

under  the  Code  of  Civil  Procedure,  s.  enforce  such  judgment,  decree  or  order, 

216»"  &o.  to  keep  the  same  in  foroe  within  three 

Bee  also  BuJdeo  Narayan  r.Scrymgeour,  years  next  preceding  the  application  for 

6  B.  L.  ^.,  611  j  and  fioi/  Dhunput  Qing  puch  execution;* 
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Case  No,  347  of  i860*— In  this  case  the  decree-bolder   alia  ched   certain        1866 
property  belonging  to  the   debtor   on    the  28th    March   1862,  and   the  "T" — "g       ^ 
^xecntion^case  oontiDued  on  the  file   till   SSth   Jane   of  the   some   year*        QugQ 

when  it  vas  struck  oiBf.    On  17th  May  1865,   the   decree-holder   made    a  «• 

Buso   oAm 
fresh  application  for  ezoontion,  bnt  on  appeal  the  Judge  held  him  to  be        Siva 

barred  by  the  law  cf  limitation,  considering  that  time  began  to  run 

agaiust  him  from  the  date  on  which  he   bad    taken   some   proceeding   in      akhulx 

the  case,  viz.,  28th  March  1862,  and  not   the    date   on   which   the  case  v« 

was  struck  off  the  file.    m».,   28th    Jane    1862.    The  following    question  ^^^  ^^^ 

was  referred  to  a  Full  Bench  by  Loch   and   Macpherson,    JJ.,  on   Slst 

July  1866  :— 

"  Whether  the  period  of  limitation  is  to  run  from  the  date  on  which  the 
decree-holder  last  did  something  to  keep  his  decree  alive,  or  whether 
when  nothing  has  been  done,  the  decree-holder  may  have  a  new  start 
from  the  time  when  the  case  was  struck  off  the  file." 

The  questions  in  both  oases  were  argued  together. 

In  case  No.  778,  Baboos  Unoda  Fershad  Banerjee  and  KaU* 
proscna  Butt  for  the  appellant. 

Baboos    AnukuL    Chandra    Mooherje^    and  Kali    Kmen  Sdn  for  the 

respondent. 

*  •. 

la  case  No.  347,  Baboo  KisHn  St^eea  Maoherjee  tot  the  ftppeUiml^ 

Baboo  Mohendro  Loll  Shome  for  the  respondent. 

The  following  judgments  were  deliTered  ^ 

Fbacock,  C.  J,-^The  answer  to  the  qnesticms  stated  for  the  opinion  of 
a  Full  Bench  depends  upon  the  proper  construction  of  the  words  **  unless 
some  proceediug  shall  have  been  taken  to  enforce  such  judgment,  decree 
or  order^'  in  s.  20,  Aot  XIY  of  1859.  It  was  contended,  in  the  oourso 
of  the  argument,  that  the  words  "unless  some  proceeding  shall  have 
been  taken''  mean  nnless  sokne  warrant  for  execution  shall  hate  be^'n 
Issued.  It  is  clear,  however,  that,  that  is  not  the  meaning  of  the  words. 
S.  20  begins  *'  no  process  of  execution  shall  issno/'  Whereas  s.  19 
commences  with  the  words  "no  proceeding  shall  be  taken,"  which 
shows  that  the  Legislature  did  not  consider  the  words  '*  process  of 
6xecuti)u"  and  "  proceeding  to  enforce  such  judgmeatf*tobe  synonymous^ 
The  words  used  ins,  2Q,  after  the  Word  "  unless,"  are  nearly  the  same 
SB  those  need  in  the  oommenoement  of  s.  19.  The  two  sections  ara 
passed  apon  a  different^  principle.    S.  10  onactsi   that  "no  proceeding 

66 
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MM  shall  be  taken  to  tnforoeMiy  jiid|pD<mt)  &e.,  bat  wilbin  Iwdre  yeara 
Bam  flAHAi"  '^^^^  ^^'^'^  *  present  rigbt  to  enforce  tbe  aamebas  accraed,  Ac.,  unless,  Ac.** 

8ma  But  aeoordlng  to  the  lite^l  wording  o!  8*  W  no  process  of  exeontioa 
Shbo^Sahj    ^^^^  ^^^^  ^■*'^®   *^  enforce  a  jtidgment,  even   within   a   week  from 

SiNQ        the  date  of  it,  unless  some  proceeding  was  taken  to  enforce  it|   or  keep 

OoauDAS     ^^  '^^  ^^**^  within  three  years  next  before  tbe  application  for  oxecntion* 

▲khctli         The  mealing  of   the   section  was   doubtless   to   prevent   process   of 

GpBia'^kAiK.  execution  being  issued  on  a   judgment,  decree  or   order  of  a  Court 

i»ot  esUblished  hj  Bojal  Charter   after   the  «xpiraiioa  of   three   years 

from  the  date  of    it,   unless   some   proceeding   to  enforce   it>   or  keep 

it  in  force,  should  have  been  taken  within   three   years   next   heiote   the 

application  for  exeeution.    We  think  that  the  words ''some  proceeding** 

^     B.   20  include   applications  for   execntion   bond  fide  made   under 

8.  2(9^of  the  Code  of  Civil  Procedure,  and   all  acts  done   eithor   by  tha 

Court,  or  by  an  officer  oi  the  Court,  or  by  the   bond  fide   applicant,    for 

enforcing  the  decree  or  keeping  it  IB  loree.    Fa>rBuit«&oe,if  a  decree  or 

order  of  Court  were   more  thim   one   year  old|  an  application  made  to^ 

the  Court  for  ezecutiKA  would  be  a    proceeding  to    enforce  the    decree 

although  it  would  be  neoessary  to  issue  a  notice  io   the   judgment-debtoi:^ 

or  his  representatives,  to  show  cause   why   execution  jhould  not  issua 

against  him ;  so  also  the    service  of    such  notioe,   if   made   bond    fide  t 

00  all  the  issue  of   a  process   of   execution ;  or   the   execution  of   such 

process  :  these  would  all  be  pvooeediogssbnt  no  proceeding  would  bo 

effectual  within    the   meaning   of  s.    20  unless   it   were    bona  fide* 

If  the  party  were  to  make  an    application   to   the   Court  for  execution, 

and  should  neglect  to  lodge  the  neoessary   toZo&ano,    ins  neglect   would 

be  evidence  from  which  the    Court  upon   a   subsequent  application  for 

«zeoution,  would  have  to   dedde    whether  the  former  application   was 

f^onajlda  or  merely  colorable  for  the  purpose  of  keeping   the  decree  alive. 

Io  all  these  cases  the  Court  to   which   the  application   for  execution   is 

made  mnst  decide  whether  the  former  application^  which  is   relied   upon; 

was  Bona  fide  or   not.    We    cannot  lay  it   down   as   a   r-ole   of    law 

that  an  application  made  without   lodging   tf4^bana  wonld  not   bo  a 

B^na^e  applicatioi^  for  it  might  be  tha^|i  inic^ediatply  alter  the  nuiking 

of  the  application  the  defendant  n^^t  4^,  and  it  ^ght  be  neosssary 

instead  of  lodjgtog  the  iqlahoM  tQ  make  si  fresh  ^)pliioation  for  execo- 

tipn  against  his  beir-at-Jaw« 

The  Judges  jrh>  referred  ih^  qijiestran  in  "So,  778  i^ppeajE'  jbf>  bo 
right  in  oonsiderii^  (^at^  kx  cases  falling  within  a.  216  of  tite  Code 
s>i  Civil  Frepedore,  the  p;id^ment-oreditor  should  apply  for  tfae 
execution  of  the  decree,  and  not  for  the  issue   of    a  notice,  and  that  It 
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is  tbe  dnty  •!  the  Court  to  issne  the   notice.    But  ia  snoh  case,  the        1866 

applioatien  for  execution,  upon  which  a  notice  is  issned,  is  just  as  much  n^^gJ^TT* 
a  proceeding  to  enforce  the  deci;ee»  as  an  application  f<xt  execution  0|        &Rf£k 

a  decree  not  a  year  old  ia  whieh a  warrantxs  i)»ued»    The  implication  gH^o^g^g. 
ia  either  ease  is  a  prooeoding.  I^Na. 

It  also  appears    to  us  that    issue  of     the  ntliee    hf  th&  Court  is  a     Gurudis 
proceeding,  and  thai  the  serrioe  of  the  notice  bj  the  officer  of  the  Court        '"^^ 
is  a  proceeding.    The  latter  is  as  much  a   proceeding  as  a  levying  of  GIobin  Nai^ 
part  of  the  amount  under  an  attachment  in  a  case  in  which  there  are 
not   sufficient  assets  of  the'debtor~ta  satisfy  the  decree  in  full.    If  a 
qaestion  arises  on  any  subsequent  application  from  what  period  the 
three  years  will  date,  it  will  date  froks'  the  lasft  of  the  proceedings, 
either  a  hon»  fide  appTI cation,  or  the  last  ae&  doite  by  the  party,  by  the 
Court  or  by  the  officer  of  the  Court  in  furtherance  of  the  appiicatfon* 
That  disposes  of  the  appeal  l^o.  778  of  1865. 

As  ta  apf^eal  No.  347  of  M66,  wo  thnxk  ihist  the  mere  pettdefiey  of 
proceectif»g»  struck  off  thef  file  for  want  of  proseoution  is  not  the 
taking  of  a  proceeding.  There  must  be  some  application  made,  or  some 
act  done,  to  enforce  the  decree,  or  to  keep'  it  in  force,  to  constitute  a 
proceeding.  The  striking  an  executiou-case  off  the  file  Is  clearly  not  a 
proceeding  for  the  purpose  of  enforcing  the  deeved;  In  ffuch  a  case,  there<* 
fore,  the  time  would  date  fttmi  the  pcfriod  when  the  application  was  first 
made,  ov  when  the  last  hma  fids  act  was  done  ia  furtherance  of  the 
application.  Trom  that  time  the  period  [of  thvee  years  mentioned  ia 
Aet  Z£V  of  1859  would  count. 

We  thiak  that,  in  No.  778,  the  appeal  should  be  dismissed  without, 
costs  't  and  in  No.  347  the  appeal  should  be  dismissed  with  costs. 

TiusvoK,  Loch,  and  Macphsbso^i  JJ.,  concurred. 

Jackson,  J.— -It  is  not  necessary  that  I  should  attempt  to  add 
anything  either  to  the  'judgment  or  the  reasons  Twhich  have  been 
stated  by  the  Chief  Justice.  But  as  I  was  one  of  the  |Judg^s  who 
referred  the  ease  N6.  778  ef  1865,  and  as  I  then  inclined' to  the  opinion 
that  the  service  of  a  notice  might  not  be  a  suffioien  t  proceeding  to  keep 
the  decree  in  force,  I  think  it  right  by  state  that  I  entirely  concur  in 
the  judgment  which  has  now  been  delivered.  The  princrpio  which 
the  Court  has  adopted  in  the  present  cas6  both  obviates  the  doubts 
and  diffibaltios  which  1  feit  onr  thtst  occasion,  and  also-  lays  down  a 
safe  and  intelligible  rule  for  the  guidance  of^  the  Courts  below. 

I   observed    that  tha  istrae  of   notice  under    s.    216   was  not    sa^ 
much  the  act  of  tho  decree-holder  as  .that  [of  the  Court.    Thftt  perhaps 
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1866  18  quite  trae.    Bat  it  is  nevertheless  the  case  thst  the  issue  of  notice. 

Bam  Sabai  e^lthoogh  not  the  direot  act  of  the  party*  'springs  from  his  application  ; 

Boio  it  is  a  legitimate  consecpxence  of  his  application.    And  the  iiBsne  of  a 

^     ^'  Dobioe  under  the  section  cited*  and  the  obtaining  of  an  order  to  ezecot^ 
6b8o  Sabx 

SiHo.  the  decree  thereon,  would  afford  an  extremely  good  oritenon  of  ih* 

OUEUDAs  *^"**  ^^  ^^  ^"  application. 

Akhuli         Yot  these  reasons  I  entirely  concur  in  the  jttdgment. 
GoBui  Kaik. 


I8(^ 


Bqfore  8irBame$  Peotoodc;  B^.,  Ckief  Juttice^  Mt.  JmUeeLoeh,  Mr,  Jtuitca 

X.  B.  Jackionf  Mr.  Jtutiae  OampheU,  amd  Mr.  JtutioB  Mwcpherson. 

GEIDHABi  LAL  ROY  (DsrsMDAHi)  v.  SUND AA  BIBI  avi>  oiHiBa 

(PLAUITIFrs),^  B 

^'*^'  ^^'     JfypeaL'-€o9USist  VIII  o/lK9,  $^.  187, 189, 198,  \9e--Di$eretion,Exer€is  •/. 
Stld  (  MacfbsbsOV,  J.f  douMngi,  an  appeal  will  lie  on  a  mare  qaeetion  of  costs. 

This  case  was  referred  to  a  Full  Bench  by  E!emp  and  Seton-Karr,  JJ» 
The  point  referrsd  was^Whether  there  is  or  is  not  a  right  of  appeal 
on  a  question  of  costs  merely. 

The  Judge  of  the  lower  Appellate  Court,  qaoting^the  raUugof  the-High 
Court  in  The  OUlector  of    Dacoa  ▼.  Ktimaldkani    Mookevjee  (1),  said^ 
that  there  was  no  appeal  to  hioi,  and  that  he  could  not  interfere. 

The  learned  Judges  who  referred  the  case  doubted  the-  correctness  of 
thiis  ruling,  and  finding  a  conflict  of  decision  between  that  case  and  the 

rulings  in  Hureehur  Mooherjee  v.  Abdool  Huq  Kazee  (2),  and  the 
Government  y.  Maharapi  Mahaiah  Chund  Bahadoor  (3),  referred  the 
case,  remarking  that  the  view  taken  in  these  latter  rulingrs  appeared  toba 
that  a  right  of  appeal  is  not  barred,  though  any  interference  with  the 

order  of  the  first  Court  as  to  costs  should  be  exercised  with  discretion  and 
for  good  cause  shown. 

Baboos  Kail  Prasanna  Butt,  Kiesen  Dyal  Boy,  and  Shaehi  .BAiaai^ 
Bern  tor  the  appellant. 

The  respondent  was  not  represented. 

•  Special  Appeal,  No.  473of  1866,  fromadooreeof  the  Judge  of  Rongpov«,  dated 
the  22nd  December  1865,  affirmiog  adeoreeof  the  Prineipal  Sadder  Ameen  of 
that  District^  dated  the  9th  June  1865. 

(1)2W.R.,33.  (3)3  W.R.,109. 

(2)  1  W.  B.,  97. 
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The  following  judgments  were  delivered:-*  18^ 

Peacock,  C.  J.  (after  stating  the  question  and  the  remarks   of  the     ^f  J^^S^" 
Judges  in  referring  it,  cantintied>. — Bpeakiog  for  myselF,  I  have  no  doubt  v. 

that  an  appeal  will  lie  upon  a  question  of  costs,  though  any  interference 
with  the  order  of  the  lower  Oourt  upon  that  subject  ought  to  be  exercised 
with  discretion.  S.  187  of  the  Code  of  Civil  Procedure  says :  **  The 
judgment  shall  in  all  oases  direct  by  whom  the  costs  of  each  party  are  to 
be  paid,  whether  by  himself  or  by  another  party,  and  whether  in  whole 
or  in  what  part  or  proportion,  and  the  Court  shall  have  fall  power  to 
award  and  apportion  costs  in  any  m<inner  it  may  deem  proper." 
The  power  given  to  the  Court  to  award  and  apportion  costs  in  such 
manner  as  it  may  deem  proper  is  a  power  to  be  eseroised  according  to 
law,  and  not  according  to  mere  caprice  ;  it  is.  a  power  to  be  exercised 
subject  to  all  the  provisions  of  this  Code :  and  a  decree,  so  far  as 
relates  to  costs,  is  subject  to  an  appeal  in  the  same  manner  as  any  other 
part  of  the  deeree.  Words  similar  to  the  words  "  in  any  manner  it  may 
deem  proper"  in  s.  187  are  also  used  in  s.  193»    There  it  is  said.  '*  the 

Court  may  order  interest  at  such  rate  as  the  Court  may  think  proper  to 
be  paid/  &c."  That  does  not  mean  any  sum  that  the  Court  may  think 
proper  without  any  appeaU  otherwise  the  Court  may  award  100  per 
cent,  instead  of  the  ordinary  rate  of  12  per  cent,,  or  the  rate^  if  any, 
expressly  agreed  to  be  paid  by  the  contract  under  whkh  the  principal 
became  due.  Similar  words  are  used  with  regard  to  interest  in  s.  196. 
It  appears  to  me  that  the  discretion  vested  in  the  Court  in  all  these 
sections  is  subject  to  the  controliing  power  of  appeal,  whether  regular 
or  special'  according  to  the  nature  of  the  case.  The  decree  must  specify 
the  amoant  of  costs  and  by  what  parties  they  are  to  be  paid  (s.  189), 
and  the  section  which  gives  an  appeal  against  a  decree  makes  no 
exception  as  regards  the  award  or  no  award  costs.  Whether  a 
special  api>eal  will  lie  or  not,  must  depend  upon  circum stances. 
If  the  lower  Coui*t  should  award  costs  to  the  losing  party,  it  might 
be  an  improper  exercise  of  discretion  against  Iwhich  a  regular  appeal 
would  lie,  but  it  would  not  be  a  matter  of  special  appeal,  unless 
it  should  be  held  contrary  to  law  to  award  to  costs  under  any  circum* 
stances  to  the  losing  party.  If  costs  should  be  allowed  contrary  to  law, 
it  would  be  subject  of  special  appeal.  For  instance,  if  the  Court  should 
allow  oosts  for  three  pleaders  for  one  plaintiff  where  the  law  allows 
costs  for  only  one  pleader,  or  should  allow  oosts  for  a  pleader  calculated 
according  to  '-a  higher  percentage  than  the  law  allows^  it  would  be 

an  error  of  law  and  a  matter  for  special  appeal.    M'^ny  other  circam- 
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1869        Btances  might  be  cited  in  which  the  Conrt  might  ezerciae  its  diaerciioQ 

-  '  in   awarding  costs   contrary  to  the   law   laid   down   in   acme  Act  or 

Gbidhari  '  , 

LikL  Ror      Regulation.    In  such  a  case  a  special  appeal  would  he,  bat  where  there 

fiuHDAB  BiBi  ^'^  ^^  mere!/  an  unsound  exercise  of  disoretioo^  a  special  appeal  wiil 
not  lie. 
The  first  case  referred  to  by  the  learned  Jndgee--^^  OdUet/yr  o/; 

Dacca  T.  Jrnt?NaaXpan<llboX^6e(l)— appears  to  be  i^  case  of  the  letter 
sort.    In  that  ease  the  diseretaon   exerdied   was  not  oeatiarT-  to  law. 

The  first  Ceurt  gSTs  the  platntifF  a  decree,  baft  released  the  CoHeetor 
'  and  in  so  dohiff)  refused  to  award  any  ooets  to  him,  thinkiog  that  ii 
was  necessary  to  join  tho  OoUeotor  as  oo<4ef  eadanit.  The  OoUeeloe 
appealed  to  tho  Principal  Sudder  Ameen  far  his  costa^  The  Principal 
Sudder  Ameen  dismissed  the  appeal,  and  from  that  decision  tibe  CoUeotor 
appealed  to  the  High  Court.  The  Conrt  said  that  **as  the  anrardiaag 
of  costs  is  a  matter  left  to  the  discretiea  [of  tho  Gonrt^  we  are  of 
opinion  that  no  appeal  lies,"  i.  e.,  that  a  special  appeal  having  rsCereaoa 
to  a  mere  matter  of  discretion  would  not  lie  in  a  case  in  which  tho 
Conrt  was  competent  by  law  to  refuse  costs.  In  that  case  it  iMias  notr 
contrary  to  law  to  refuse  to  award  costs  to  the  OoUeotor.  The  ease  of 
Hwreehur  Mooherjee  ▼.  Abdool  Hug  Kazee  (2)  was  one  in  which  it  WBS 
held  that  the  award  of  costs  was  contrary  to  law,  and  therefore  a  special 
appeal  did  lie.  In  the  latter  case  the  decree  of  the  Judge,  revefstng 
the  decree  of  the  lower  Court  as  to  costs,  was  revened  on  special 
appeal  for  not  stating  the  reasons  for  bis  jadgment. 

In  all  cases  it  will  be  for  the  Appellate  Court  to  determiaa  whether 
an  error  in  the  award  of  costs  is  a  matter  of  special  <»l  regular  appeal. 
The  question  referred  in  this  case  is  not  whether  a  special  appeal 
will  lie  under  the  circumstances.    The  Judge  was  wrong  in  holding' 

that  be  had  no  povier  to  interfere  with  the  queetion  of  the  award  of 
costs.    The  case  was   before  him    in   regular  appeal;  the  case  upoa 

which  he  relied  was  a  decision  in  special  aj^aL 

The  case  must  go  back  to  the  Division  Bench  whieh  referred  it,  ia 
order  that  the  Court  may  determine  the  appeal  with  refesenoe  to  thia 
expression  of  the  opinion  of  a  Full  Benoh. 

LooB,  J.,  ooncnrNdk 

JkCKBOtf,  J.— 1  am  of  tho  same  opinion.  I  wonld  only  add  ikMi  ii^ 
seenM-to  me  that  the  direetton  of  tho  Court  of  first  instance  as  to  eoatft 
bMttg,  by  s*  189^  a«  part  of  the  deoreor  muat^  in  my  'ogioiox;^,  be  opea 
at  least  to  regular  appeal    St  189  says,  that  the  deoreo  ^  shall  jMa 

(1)  2  W.  B.,  35,  (2)  1  W.  R.,  ^7. 
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tlio  am6nnb   6f  costs  incurred  in  the  Bnit,  and  by  what  parties,   and  in         J  ^66 

what   proportions,   they  ftfe   to  be    paid,    and  shall  he   signed  by  the      gridbari 

Judge  and  sealed  with  the  seal  of  the  Conrt"    It  appears  to  me  that,      Lal  Boy 

in  many  cases,    not  only  fai   a  matter  of  costs,   but  also  in   fiomie  small  g-j.^^^'  «jgj^ 

matters,  being  a  part  of  What  is  ordered  by  ihe  decree,  the  plaintiff  or 

defendant  might  be  dissatisfied  with  the   decision,   and  come   up  to  the 

Appellate   Gourt  in  appeal   although  he   might   acquiesce  in  ike   prin« 

dpal  part  of  the  decree.    Then,  under  S.  187,   ••  the   Court  shall  have 

fnll  power  to  award    and   apportion   costs  in  Any  manner  it  may  deenv 

proper  •"    }Sm9,  the  words  just  cited  must  bu  taken  ia  ommection  with 

trhe  words  in  s.  189.    It  does  not  appear  to  me  that  the  words  "shall  have 

fall  power"  laean  anything  more  than  the  worda  *'  ^nay  order  taterest  at 

SQob  rate  as  the  Court  may  think  proper,''  in  a.  19t,  or  than    the  words 

•*.  may  provide  for  t  he  .pajment>  &o.         •         •        •        •       *       with 

interest  thereon  at  such  rate,  as  the  Court  may  think  proper*'  in  s.  196* 

In  short,  the   award  of  costs  appears  to  me  to  be,   like  the  award  a£ 

damage^,  in  the  discretion  of  -the  Court,  but  subject,  as  in  the  latter 

case,  to   any    eoqiry   as  to  the    mode   in  whioh   that  discretion    has 

been  ^:ercised  in  all  cases  by  regular  appeal,  and  in  certain  cas^  also, 

as  pointed  out  by  the  Chief  Justice  in  special  appeal* 

Cajcpbbll,  J»— I    also   entirely    concur  with   the    Chief    Justice.    It 
8eem(S  dear  that   the  discretion   rested  by  law  in   the  first    Court  with 

regard  to  costs  is  a  discretion  subject  to  regular  appeal,  and  that  the 
App^^te  Court  may  exercise  its  discretion.  '1  he  ground  of  special 
appeal  is  Tery  much  narrow^  by  the  law  which  gives  entire  discretion 
to  the  lower  Courts,  and  notbing  within  the  limit  of  that  discretion  can 
be  the  subjeot  of  special  appeals  But  when  in  the  matter  of  costs,  the 
order  is  absolutely  illegal,  a  special  appeal  also  will  lie. 

Macphxbsok,  J» — 1  have,  in  more  than  one  case^  held  there  is  no 
appeal  on«  mere  question  of  costs.  I  considered  that  such  appeals 
were  undesirable  in  principle,  and  the  words  of  s.  187  of  Act  VIII 
of  1859,  namely  ^  the  Court  shall  have  full  power  to  award  And  appor* 
tion  costs  in  any  manndr  it  may  deem  proper*'  were  so  wide  as  to  give 
a  discretion  to  the  Courts  whioh  it  was  not  intended  should  be  the  isubject 
of  appeal  when  no  other  ground  of  dssatistaction  with  the  decree  of 
4he  lower  Court  was  alleged.  The  matter  however,  has  always  appeared 
to  me  to  be  open  to  douibt^  aod  as  ihe  majoisty  of  the  Const  are  miani. 
inoMiy  oi  «|HnieB  ihat  an  appeal  wiH  lie  oh  %  mere  question  of  eo8te» 
I  jdo  notdasiTC  ^eqmssly  to  dissent  from  that  opinion. 


NUi 
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1866     '  :Bef(yre  Sir  Bai'nes  Peacock,  JR.,  Chief  Jiw/ice,  Mr.  JuBiioe  Loch  lir. 

^'f^'  ^^'        Juitiee  Ir.  A  Jackson,  Mr.  JxiHice  OawpbeW, and  Mr.  JmtUe  MaqfJierton. 

MAHI  SAHIT  AND  OTHEW  (DinsNDANTs)  V.  A.  J.  FOBBES  (Plaihtot ),• 

Limiiaiion^Breach  of  Oontract^Damagee, 

In  a  mat  for  breoeh  of  a  oonttact  to  be  perf orai«d  afc  different  UmtB,  th«  period 
of  limitation  must  be  calcnlted  from  each  breach  of  contract  aa  it  ariaea  (1>. 

Where  there  is  a  T^ontract  for  performing  certain  duties  in  each  of  aeveral 
y«ais,  each  breaoh  of  the  contract  ia  a  complete  canoe  of  action,  a&d  damsfi^ea  are 
Kccorerable  for  each  breach  aeparately* 

In  this  case  the  following  questions  vere  referred  to  a  Pali  Bench 
by  Bay  ley  and  £.  Jaokaon,  J  J. 

•*  Whether  in  a  suit  for  breach  of  a  ocm^tiot,  which  in  fact  incladea  a 
series  of  conti*act8,  limitation  must  be  calculated  from  the  first  breach 
ol  the  contract  or  miyr  calculated  from  any  breach  of  it  ? 

'*  Whelber  damages  can  be  awarded  for  each  year,  where  the  contract 
extends  over  eeveral  years,  or  must  be  confined  to  the  flrSt  year  P" 

The  questions  were  referred  in  consequence  of  an  alleged  confliot  of 
decision  in  the  following  cas  es  :-—  . 

On  the  first  poin<>— Meer  Mahomed  Kaaem  ChowdhrffY.  Forbes  (%); 
Hills  V.  Alum  Oazee  (3)  ;  Smith  v.  Qopal  Sheikh  (4). 

On  the  second  point^^JfMr  Mahomed  Kasem  €ho\odhry  v.  Forbes' (2); 
Mxtrae  v,  Jhoomutk  Misser  (5). 

The  following  judgments  were  deliYored :-« 

p£AcocE,  0.  J.  (LoGH>  Jackson,  and  Macfbsbsok,  JJ.  concnmng) 
*— Id  this  case  two  points  are  referred  for  the  opinion  of  the  Full 
Bench.  When  this  case  was  called  on,  there  was  no  ConoBel  appear- 
ing for  either  sidoi  and  the  Judges  were  obliged  to  argue  the  case 
amoDgst  themselves. 

With  regard  to  tbe  first  qne6tioD,|it  appears  to  mo  that,  in  a  suit  for 
breach  of  a  contract  to  be  pej:f orn^ed  at  different  times,  limitation  must* 

*  Special  Appeals,  Nos.  970,  and  994  to  1002  of  1866,  from  the  decrees  of  the 
Jndge  of  Pnmea»  dated  the  27th  November  1865,  affirming  the  decrees  of  the 
Officiating  Principal  Sadder  Ameen  of  that  disti^ict,  dated  the  31st  Hacoh  1865. 

(1)  See  Limitation  Act  (IX  of  of  1871),  a  23        {4J  Snth.  S.  0.  C.  Rul.,  148. 
12)  6  W.  R.,  277.  (5)  Marsh.  Bep.,  386, 

(3)Suth.S.C.  C.  Bul.,45, 
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be  calculated  from  each  breach  of  contract  as  it  arises.    Thas,  in  a   fiuit        1966 
npon  a  contract  to  pay    by  instalments  or   to   perform   certain    acts   at  Mahi  Sa^hu' 
different  periodfl,  each  breach   wtmldbe      separate,     and  limitation     as  «' 

to  snch  breach  woald  ran  from  the  date  at  which  the  money  was  * 
to  be  paid  or  the  doty  to  be  performed.  This  would  not  spply  to 
any  contract  which  expressly  provides  that  in  the  event  of  any  breach 
the  whole  debt  shall  become  due,  or  the  whole  damages  shall  ho 
recoverablci  or  a  snm  certain  shall  be  paid  es  compensation  in  respect 
•  of  the  whole  contract,  as  in  the  case  of  Meer  Mahomed  Kazem 
Chowdhry  v.  Forbes  (1). 

The  answer  to  the  first  question  is  substantially  an  answer  to  th« 
second  question,— namely,  whether  damages  can  be  awarded  for  each  year 
when  the  contract  extends  over  several  years,  or  must  be  coufiuod  to  the 

first  year.    Whei*e  there  is  a  contract  for  performing  certikin  duties   in 
each  of  several  years,  each  breach  of  the  contract  would  be  a  complete 
cause  of  action,  and  separate  damages  would  be  recoverable  for  each 
breach. 

The  case  will  be  sent  back  to  the  Court  which  referred  the  points 
to  us  in  order  that  they  may  deal  with  it.  There  are  several  analogous 
cases  which  will  be  governed  by  this  case.  '  lb  will  be  for  the  Court 
which  referred  the  questions  to  determine  npon  each  particular  contract 
with  reference  to  the  opinion  we  have  now  given,  and  to  apply  the  law 
accordingly  in  each  particular  case, 

Gaupbbll,  J.-— I  have  considerable  misgivinga  about  answering  these 
questions  in  this  very  abstract  form.  It  seems  to  me  that  the  form  in 
which  they  have  been  sent  up  is  inconvenient.  The  practice  has  been 
that  either  the  whole  case  is  referred  to  a  Full  Bench,  or  particular 
points  in  a  particular  case  are  referred  for  the  opinion  of  a  Full  Bench, 
I  very  much  wish  that  the  case  had  been  argued  before  us,  and  that 
we  had  known  exactly  how  the  questions  arose  in  the  case  before  us  the 

more  so  because  there  has,  I  think,  been  some  error  in  the  reference  in 
regard  to  the  variance  supposed  to  have  existed  between  the  decisions 
quoted. 

On  looking  at  these  cases,  I  do  not  see  that  either  of  those  points 
arises  in  any  of  them.  With  regard  to  limitation  it  seems  to  me  that 
the  only  question  which  arose  was  as  to  the  application  of  de.  2,  9, 
and  10,  8.  1,  Act  XIV  of  1859,  and  the  question  whether  the  cause 
of  action  arose  from  the  breach  of  contract,  or   whether    every  subsequent 

(1)  5  W.  R.,  277. 
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l&M        breach  of  eontract   was  dow  ground  of  aotion,  was  oot  raised  or  di*« 


CQsaed  in  those  cases* 


M4HI  iSlHr 

V.  As  re^peots  the  second  qaestioii,  it  seems  to  me  that  the  point  which 

.  J.  oABBa.  i^fQgQ  Iq  f^i^  ^jgj^  previously  decided  was  on  the  oonitmotion  el  a  particu- 
lar coniracty—l.  b,,  whether  the  Itqaidated  damages  there  specified  were 
liqxiidated  damages  lor  the  whole  contract  or  damages  for  each  year 
durin«{  which  the  contract  laste'l,  that  question  was  decided  on  the  co&- 
straction  of  the  parlicolar  contract.    That  being  so,  and  the  qneation 

not  baving  been  argaed,  we  have  onlyto  answer  these  abetraet  qnestieas 
without  reference  to  any  particular  casO)  either  to  the  present  case 
•or  to  those  quoted  in  the  order  Of  reference. 

1  ha?e  no  doubt  that  the  answer  in  reference  to  the  abstract  qurstion 
on  the  first  point  must  be  that,  where  the  contract  does  in  fart  cent  via 
a  series  of  contracts,  each  of  that  series  of  contracts  may  oonetitnte  the 
0jbjectofa  fresh  breach.  I  would  only  like  to  qaalify  that  general 
answer,  so  for  as  1  am  concerned  by  tbis  one  observation,  that  it  seema 
to  mo  that  if  the  parties  have  treated  the  contract  as  da  fade 
wholljf  broketi  and  at  au  end  from  the  time  of  the  first  rupture,— >if 
they  have>  as  bctwccu  themselves,  wholly  renounced  the  contract 
leserving  only  the  claim  for  damages,  and  not  seeking  to  obtain  specifio 
perfoimance. — then  I  baye  very  great  doubt  wbether  a   party  chaining 

under  that  ccntract  can^  at  the  er.^i  of  inony  years,  bring  op  a  stale  claim 
for  damages,  on  the  ground  that  the  contract  made  so  many  jf ars  ago 
was  originall  y  to  be  in  part  performed  at  a  later  date.  But,  on  the 
.gr4ppo8]1ion  that  cither  of  tlio  parlies  has  treated  the  contract  -as  a  subsist- 
ipg  contract,  then  in  earn  of  the  series  of  contracts  (supposing  there  ia 
such  seriea)  a  now'cansc  of  *»ction  arises. 

As  to  the  B  cond  question,  there  can  .be  no  <lonht,  I  sliould  think 
supposing  tliat  there  is  no  provision  for  liquidated  damages,  that  the 
damages  to  be  awarded  in  regard  to  any  contract  are  for  the  whole 
coutract,  and  not  for  a  single  year.  If  the  contract  is  for  several  years, 
the  dama.^es  cannot  be  limited  to  one  year,  ba^  must  cover  the  whole 
injuiy  sastained;  such  damage  Lcing  reafe<^iably  assessed  as  a  jury 
wo uiu  assess  it. 
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B^oft  Sir  Bamea  Pecteook,  Ki,,  Chief  JuBiice,  Mr.  JubHca  Loc\  Mr,  Justice 

L.  S.Jaeheoth  -^fr,  Jttstiet  CampMl,  (md  Mr.  Justice  "Kacfpherson. 

1866 
GIBISfiCEULNDBA,  LAHUBY  (Jud&ksht-debtob)  t^.  FAKIE  CHAND     Au^.  S2. 

(Dbcbss.  holder)^*  i>— 


B^ecwtion^  Be&ree—Bet'Of—Cioil  Itrocedwre  CU^de  (A^VIII  of\^9)\  a. 
Sf^iQ^Amgnmeni  ofBecree^'QweiionT^eTred  nai  <mewered. 

Act  yillof  1859,  8.  209,  wfaiob  provJdM  for  tlie  set-off  of  crossed ecrees,  applies 
enly  to  decroei  of  tbe  sameCoarfc  or  decrees  eei  t' t>  ^  Court  for  execution.  There- 
ore  wben,  on  frpplicstion  for  exeoaiaoo  of  a  decroe  in  the  Goart  of  a  Prinoipnl 
Sadder  Ameen,  it  was  sought  to  set-off  a  decree  obtained  in  the  Judge's  Oourt, 
which  had  not  been  sent  to  the  Principal^  Sadder  Ameen  for  execation,  Heldy  that 
8. 209|  Act  Yin  of  2B59,  did  nojt  aj^. 

Qaestlon  referred  not  answered  on  the  ground  that  it  did  not  arise  in  the  case. 

This  appeal  came  before  Looh  and  MacpHerson,  J  J.,    on  IDtli  July* 
1866,  by  whom  tbe  following  referenoe  was  made  to  a  Full  Bench :-« 

The  circumstances    of    the   case    are  ns  follows:— Girish    Chandra 
Lahury  obtained  a  decree  against  Kasissoii  Debi  in  the  Judge's  Court*. 
She  subsequentlj  obtained    a  decree  against   him  before  thj  Principal 

^udder  Ameen,   and    sold   it  to  one  Fakir    Chand>   who   prooroded   to« 
execute  it. 

Wh«n  Fakir  Chand  attempted  execntion,  Girish  Chandra  applied  to> 
the  Judge  to  have  the  amount  of  his  decree  set-off  again st  that  obtained 
bj  SasisBori.    Tbe-  Judge  directed  the  Frinoipal   Sadd:r  Ameen  to  do 
^o  if  there   was   no   objeotioni  but  in    reply  that    officer    stated   that 
the  decree  obtained    by  Kasissori     no   longe^  remained  in  her  name,, 
but    had   been    assigned   by  her  to  Fakir  Chand  oi  4th  Sraban  1272. 
(18th.  July  1865).  and,  therefore,  a.  setoff  could  not  be  made. 

An  appeal  is  preferred  on  the  ground  that  the  transfer  to  Fakir  Chand: 
was  made  with  the  object  of  evading  the  set-off;,  that,  though  Fakir - 
Chand  had  purchased,  he  was  in  the  place  of  Kasissori,  and  lisblo,  as 
she  would  have  been,  io  have  the  one  decree  set-off  against  tbe  other. 
On  the  other  hand  a  judgment  o!  a  Divisional  Bench^  dated  9th  Febru- 
ary 1866,  by  Kemp  and  L.  &i  Jacksonj  JJ.,  in  the  case  of  Shaikh 
JSoneeooddeen.  v.  Shaikh  Jehangeer  (l),.is  brought  to  our  notioe,  which 
ndes  that  where  traoh  an  assignment  has  been  made,  it  cannot  be  ques- 

•Misoellaneoas  Regular.  Appea],.No.  277  of  1866,  from  tbe  order  of  the  Princi* 
pal  Sadder- Ameen  oliiajshahye^daDed  tiie  I2th  February  1866. 

(1)6  W.B.,MiB0„82.. 


604  PULL  BENCH  RULIHGS- 

^^^         iioned,  except  on  fcbe  ground  of  fraud;  and  thft^,  whew  the  assignment  10 
GiBifH       i>^  good  faith,  the  decree  assigned  cannot  be  used  as  a  set-off  to  the   dotri^ 
CBANDBA      ment  of  the  assignee. 

V.  Now,  looking  at     s.  208  of  Act  YIII  of   1859,   we  find  that  a  decree 

FakibChaxp.  transferred  by  assignmeut  "may  be  exeonted  in  the  same   manner  as  if 
application  were  made  by  the  original  decree-holder.'' 

These  words  intimate,  we  th*nk,  that  the  law  looks  npoa  the  assignee 
as  standing  in  the  exact  position  of  the  original  decree-holder,  and 
liable  in  regard  to  the  decree  assigned  to  him,  to  all  the  liabilities  which 
rest  on  the  decree-hoMer.  Were  it  otherwise,  frandalent  assignments 
oonld  be  made  without  difficulty,  and  it  would  be  almost  impossible 
to  give  eTen  prima  fcieie  proof  of  fraud.  It  may  be  that  attachment 
of  the  leas  decree  may  be  made  by  the  holder  of  the  larger,  but  it  appears 
to  us  that  an  assignee  takes  the  decree  subject  to  all  the  llabilitiea  and 

equities  of  his  Tender  which  attach  to  it.  Differing  therefore  from 
the  opinion  expressed  bj  the  Divisional  Bench   in  Bhaihh   Boteeooddeen 

T.  ShaikhlJehangeer  (1),  we  submit  the  following  point  for  the  decision 
of  a  Full  Bench:-- 
*'  In  the  event  of  there  being  cross- decreed,  and  one  of  these  decrees 

being  transferred  by  the  decree-holder  to  a  third  party  on  a  bona  fide 
sale,  without  any  special  notice  to  the  purchaser  of  the  existence  of  the 
cross-decree,  whether  the  purchaser  does  not  take  it  with  all  the  liabilities 
and  equities  of  the  vendor  which  attach  to  it.'* 

The  opinion  of  the  Full  Bench  was  delivered  by 

Fbacockj  0«J. — It  appears  that  these  two  decrees  were  not  decrees  of 
the  same  Court.  There  was  a  xLecree  of  the  Principal  Sudder  Ameeo, 
and  the  other  was  a  decree  of  the  Judge.  If  one  of  these  had  not  been 
'assigned,  the  question  would  be,  ooxdd  the  anount  of  the  decree  in  the 
Judge's  Courb  be  deducted  from  that  in  the  Principal  Sudder  Ameen's 
Court,  u^der  the  provisions  of  s.  250  of  the  Code  of  Civil  Proce- 
dure.^  The  words  are: — 'If  there  be  cross-decrees  belwcen  the  same 
parties  for  the  payment  of  moneyi  execution  shall  be  taken  out  by  tha^ 
party  only  who  shall  have  obtained  a  decree  for  the  larger  sum,  &o." 
In  this  portion  of  the  section  it  is  not  expressly  stated  whether  the 
section  refers  to  cross -decrees  of  the  same  Court,  or  cross-decrees 
between  the  same  parties  in  whatever  Courts  they  may  be.  But  the 
words  of  the  first  paragraph  are  explained  by  the  second  paragraph  of 
the  same  sectioui  which  says  :— -"The  above  rules  shall  apply  to   decrees 

(1>5  W.  B.,  Misc.,  22. 
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tent  to  a  Court  for   execution,    as  well   as  to  decrees  of    the  same        1866 
Court."    Thab    shows   that    the   meaning   of   the   whole    section    was       Gihibh 
that,  if    there    be   cross-decrees  in  the  same  Court    between   the  same      chandha 
parties,  they  sball  be  set-off  one  against   the  other,    and   that  the   same  ^ 

rule  shall  apply  to  decrees  sent  to  a  Court  for  execution,    lu  this  case  Fa.wb  Chanb 

the  decree  of  the  Judge's  Court  was  not  sant  to  the  Principal  Sudder 
Ameen  for  execution,  nor  w&s  the  decree  of  the  Principal  Sadder  Ameen 
■ent  to  the  Judge's  Court  for  execution.  The  case,  therefore,  does  not 
falfWlclitn  tlie-pruyieiuuB  o£  b<  209.  It  is,  therefore,  unnecessary  for  us 
to  determine  whether  the  assignmeot  made  any  difference  or  not.  If 
we  were  to  determine  that  point,  our  decision  would   be  a  mere  obiter 

If  there  had  b«en  no  assignment  of  the  decree  in  the  Principal  Sadder 
Ameen's  Court,  that  decree  might  have  been  attached  in  execution  of 
the  decree  of  the  Judge'a  Court*  If  the  assigmnent  was  fraudulent,  it 
would  not  afEect  the  right  ta  attach  it.  If  the  decree  attempted  to 
be  set-off  hs^d  befen  obtained  in  another  zilla,  and  could  not    be    entorced 

within  the  jursdiction  of  that  Court,  it  might  have  been  Bent  for  execu* 
tion  to  the  Court  of  the  Judge  of  Bajshahye,  and  the  decree  of  the  Prin- 
cipal Budder  Ameen  might,  in  hke  manner,  have  been  attached  in  execu- 
tion if  it  had  not  been  assigned^  or  had  been  assigned  for  a  fraudulent 
purpose. 

This  decision  renders  it   unnecessary  for  ub   to  send   back   the  case  to 
the  Division  Bench  who  referred  it. 

The  appeal  is,  therefore,  dismissed  with  costs. 


Before  Sir  Bame$  Peacock,  Et.,  Chief  Justice,  Mr.  JutUce  Loch,  Mr 
Jueiice  L,  S.  Jachson,  Mr*  Justice  Oam^heUi  and  Mr,  Justice  Macpherson, 

BABOO  CHINTAMUN  8INQ  (Plaintiw)  v.  MUSSAMAT  TTMA 

EUNWAB  AND  0TH£BS  (DS7£2IJ)ANTs).*  1866 


CivU  Proeedwre  Code  (Act  FI/Io/ 1859),  «.  327  -^Failing  an  Awwrd-^ 

Order^Appedi. 

No  appeal  lies  from  an  order  of  Court  rejecting  an  application  to  file  an  award  f  1)  . 
Thb  question  in  this  case  was  whether  there  is  any   appeal  from  an 
order  rejecting  an  application  to  file  an  award  under  s.  827  of  Act  Till 
of  1859. 

♦Miflcellaneoxis  Appeal,  Ko.35S  of  1806,  preferred  on  28th  May  t8«6,  against  the 
order  of  the  Judge  of  ZUla  Shahabad,  dated  the  28th  Febraary  1866,  affirming  an 
order  of  the  Sadder  Ameen  of  that  district,  dated  the  6th  Febmaiy  1866. 

(I)  See  Scuhii  Qharm  QhiUterjee  t.  Xoro*  Of^ndra  QUttti^,  ^,  B.  L.  B.,  316. 
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^^^ The  question  aroae  in  an  appeal  before  Looh   and  Maeplieracm,  JJ-. 

Baboo  Cbin  ^^  ^^t^  Aagiwt  1866,  and  was  referred  by  tbem  to  a  Full  Bench,  aa  they, 
TAMDM    Siwowere  of  opinion   connfcrary  to  the    decision  in    HulodhMT  Stm^iree  ▼. 

UuMAuiT    ^^^^^  S<m0iol  (1)  and  other  cases,  that  do  appeal  lay. 
UmaKunwab.     Baboo  Ananda  Chcmdra  Ohoeal  for  the)  appellant* 

Baboo  Chandra  Madhah   Ohose  for  the  respondent*^ 
The  opinion  of  the  Fall  Beneh  was  delivered  by 

PiAcoci;,  0.  J.— It  appears  to  the  Conrt  that  an  c^Aaif  »«jooUi>s 
an  application  to  file  an  award  nnder  a.  827,  Act  YIII  of  18S9|  is 
not  a  decree  ;  therefore  it  is  not  appealable  as  a  decree.  U  w  simply 
an  order  rejecting  an  application  to  file  an  award.  Then  is  it  one  of 
the  orders  in  respect  of  which  Bn  appeal  is  proTi^ied  by  the  Act  P  We 
can  fin^l  no  right  given  to  appeal  against  an  order  refosiag  to  file  an 
awnrd-  We  do  find  a  right  of  appeal  given  in  certain  otlier  eases*  and 
again -t  certain  oiders,  each  as  aa  order  rejecting  a  pkints  bnt  W> 
ai  peal  given  with  regard  to  orders  rejecting  an  award. 

Conseqtxeiitly  it  appeavs  to  us  that  the  order  is  not^pealable. 


Befor6  Sir  Bar^B  Teacoch  S:t,  Chief  JuBttbe,  Mr.  Juttiee  Trevor,  Mr. 
Juiiiee  Loch  Mr.  Justice  L.8.  ^acheon,  and  Mr^  Justice  Maepherson. 

j}^aQ    -MUSST.  ANANDAMAYI  DASI  and  othebsDicbie-holdbbs)  v.PUBNA 
^  CHAN  DBA  BOY  AND^oTHEBa  (Jtjdgmbiit-i>bbtom)  .• 

J^ecrees  of  Her  Majesty  in  Council — Decrees  of  a  Court  esiahUshed  (or  n^ 
established)  by  Boyal  Char^r^ActXlY  of  1869,  s.  I  cL  16  and  s.  20-^Aet' 
XXY  of  1852, ff.  1  4  4-3  44  ITm.  lY^  e.  85,  a.  49^-34  4>  Wm.  lY 
e.  41,  s.  21. 

Ver  Pbaoocb:,  C.  J.,  Tbsvob  and  L.  8.  Jackbov,  JT.^A  decree  of  Her  If ajesty 

in  Coimeh  x»  neitltoy  a  decree  of  a  Court  established  by  Boyal  Charter,  nor  a 

4ecree  of  a  Coart  not  est  abliahed  by  Boyid*  Charter,  within  s.  80  of  Aot  XIY  si 

1859.    Tberefere,  that  Aet  does  m^t  apply  to  suoh  deorees^  .8. 1  ef  Aet  XXTIII 

of  1852  only  preseiibea  the  psoeedore  for  eaeoatiaig  saoh  deoreesy.aad  does  not 

apply  any  law  of  limitation  to  them  (2), 

Per  totam  euruun, — The  legislatare  of  this  conntcy  has  no  authority  to  passN 
any  law  limiting  the  period  during  which  decrees  of  Her  Uajes^  in  oonnoil* 
should  he  execute  d» 

Thb  decree-bolder  is  this  case  applied  to  the  Principal  Bnder  Ameen. 
of  the   24-rergQnnaa  for  permission   to*  execate   the   decree   of  Her 

*  Summary 'Regular  Appeal,  No.  669 of  1865)  from,  decree  of  the  Principal 
Badder  Ameea  of  the  ft^Perftmiiae,  dated  t^  16th  Jnne  1966. 

(1)  6  W.  R.»  60  inker  Qhcse  B^  v.  JBw^rodsmmt 

(2)  See  Uam  Oharen  Bwsah  ▼.  LtMi      Ro^.  10  J3.  L,  B..  101« 
Xsmt  Bvmih,  1 B^  L.  &»  7i9|  Mistak* 
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If ftjetty's  Friry  Oonncil  in  tlie   matter  of   eosta.    The   deevee  df  tlbe  1866 

l^rivy  Coancil   wm   di*ed    806h   'Sofvambet  1S61.    Tb#  acpi^Uoatnoa   to  UvZt 

«enforc«  iiiraftiaadeoatibe  lOikDeoembearlSM.    Tke   IVincipal    &mdder  Akaki>amavi 

▲ureen  rejectod-the  application,  holding  that,  aa  it  waa  made  a&er  mere  ^^ 

ithan  three  years  form  the  date  of  the  deOEPee.  it    was   barred   onder  the  Pubna 

,proTi8ioii«of8.S0,AotXIV«f  1859.  ^''r!!^*^ 


Boy. 


On  appeal  to  the  High  Oourt  (before  Kemp  and  L.  8*  JaeTcson,  J  J.) 
it  was  contended  that  a.  2<>»  Aot  XEV  of  1859,  did  not  apply,  bnt 
that  the  Privy  CounoTl  being  a  Ckinrt  'established  by  Boyal  Charter, 
a.  19  of  the  Aot  applied.  The  .learned  Judges  were  kH  opinion  that 
a.  20  of  Act  XIV  of  1859  did  not  apply,  bat  in  oonseqneooe  of  the 
•decision  in  Dr.  Alexander  WUe  r.  Sogahvaidoo  Mabeo  (1),  they  referred 
i^e  question  to  a  Full  Bench, 

The  judgment  of  the  Full  Bench  were  as  lellowi :-« 

Fe4Cock«  €)J.  (Tbcyok  and  JiicKsoN,  JJ»,  oo&eiirnng),«-»I  am  of 
opinion  that  a  decree  of  ®<t  Majesty  4n  Cotmcfl  is  ceither  a  decree 
of  a  Oonrt  estabtisbed  by  Boyal  Charter,  inor  a  decree  of  a  Court 
not  established  by  Royal  Charter,    within  the  meaning   of   s.   20,  Act 

XIV  of  1859,  and,  consequently,  that  Act  XlV  ol  1859  does  not 
tipplytoit.  It  is  contended  that  even  ]{  the  decree  of  Her  Majesty  in 
Conncll  are  not  decrees  of  a  Conrt  not  established  by  Boyal  Oharter 
"Within  tbe  meaning  of  the  latter  section,  they  cannot  he  exec  a  ted  after 
1;he  period  limited  by  that  se-.ti<m  for  the  -execntion  of  decrees  of  the 
MofassilCoartB,andin  snpport  of  tiiat  contention  s.  1  of  Aot  XXV 
of  1852  -(2)  is  relied  npoB.  That  i^ec^ion  enaots  that  ^->*' Every 
**  decree  or  order  in  appesi  of  Her  Majesty  in  Conncil,  or  of  any  Court 
'**  of  Sndder  Bewanny  Adawlnt,  or  of  any  Zilla  or  City  Judge,  which 
•"  shall  be  made  after  the  passing  of  this  Act,  •  •  •  •  shall  be 
•**  enforced  and  executed  by  the  Oonrt  which  made  the  first  decree  or 
-<*  order  appealed  from,  in  the  manner  and  according  to  the  roles  and  laws 
**  applicable  to  the  exesulSon  and  enforcement  of  original  decrees  or 
"'orde  B  made  by  snch  last  mentioned  Court."  It  is  nrped  that  tb© 
words  "according  to  the  rules  and  laws  applicable  to  the  enrorcement 
4*  61  origrnal  decrees  of  snch  last  men  tionrd  Oourf*  extend  to  the  decrees 
of  Her  Majesty  in  Connoil   all    laws,  including    the   law    of  limitation, 

(1)4W.B.,  Misc.,  10  wade     or   ptMsod     by    Her    Mftiestv 

(2)  ActXSV of  ISSt,  B.  A.-^^yjothiag    fn  Coanoil,  if  Her    Majesty    in    Counoil 
herein  oontoiiMd  shsll  be  ronstreed  eo    niian  tiilnk  fit  to  decree  or   order  the 
as  to  prevent  any  Conrt  of  Sadder  Dew-    Eaid  Court  of  Sadder  Dewanny  Adawlnt 
anny  Adawlot  from  enforoang  or  ebtain-  ,  to-  eafoioeor  CTwnte  the  same/* 
ing  ezecuticn  of  a  decree  or   order 
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186G        ^ioh  are  applicable  to   decrees  o!  the   Conrt  which  made   the   first 

l£jj_j       decree.    But  I  am  of  opinion  that  that  is  not  the   proper  oonstraction  of 

AnANDAiiATi  those  words.    The  object  of  that  Act  was  merely  to  provide  that  decrees 

^^^       x>f  Her  Majesty  tn  Council  and  decrees  of  the  Sadder  Ooart,  which  were 

PirafiTA      formerly  •execnted  by  that  Court,  as  well  as  decrees   made   in    appeal    by 

hor         the  City  or  Zilla  Judges,  should,  for  the  future,  be  executed  by  the   Court 

whicl^  passed  the  first  decree  according  to  the  procedure  of    such    Court 

and  the  rules  and  laws  regulating  such  procedure.    It  was  never  intended 

to  extend  to  such  decrees  any  law    of   limitation.    It   would   be    a   very 

strained  construction   of  the  words  "  according   to   the  laws    applicable 

to  the  execution  and  enforcement  of  decrees"  to  hold    that  they  include 

a  law  of  limitation  which  prohibits  the  enforcement   of  decrees   after  a 

certain  period. 

As  regards  decrees  of  the  Sndder  and  Zilbi  Courts,  it  was  wholly 
tmnecessary  to  provide  any  limitation,  for  the  eame  limltatioi^  which 
lipplied  to  the, decrees  first  passed  applied  to  the  decrees  passed  in  appeal 
by  thu  Sudder  and  Ziilit  Courts,  A  s  regards  decrees  passed  in  appeal 
by  Her  Majesty  in  Council,  it  appears  to  we  that  it  was  beyond  the 
power  of  the  Legist  a  turo  to  limit  the  period  for  their  eXecutioRy  as 
such  an  enactment  weald  have  been  an    interference  with  Her    Majesty's 

prerogative.  The  S  &^  Wm,  lY,  o.  85,  a,  43,  expressly  provided  that 
the  Governor-General  in  Council  should  not  have  power  to  make  any  law 
which -should  in  any  way  affect  any  prerogative  of  the  Crown  (1).  Fur- 
the  r  it  was  enacted  by  the  3  A  4Wm.  IV,  a  41,  s.  21,  that'*  the 
^*  order  or  decree  of  His  Majesty  in  Council  on  any  appeal  from  the 
*'  order,  sentence,  or  decree  of  any  Court  of  Justice  in  the  East  Indies 
**  shall  be  carried  into  efEectin  such  manner  and  subject  to  soch  limila- 
*' tions  and  conditions  as  His  Majesty  in  Coancil  shall,  on  the  recom- 
mendation ( f  the  said  Judicial  Committee,  direct ;  asd  it  shall  be  law- 
ful for  His  MajoHty  in  Council  on  such  recommendation,  by  order  to 
direct  that  such  Coart  of  Justice  shall  carry  the  same  into  effect  accord- 
singly;  and  therefore  such  Court  of  Justice  shall  have  the  same 
"'powers  of  carrying  into  effect  and  enforcing  such  order  or  decree  as  are 
*' possessed  by  or  are  hereby  given  to  His  Majesty  in  Council."  It  was 
evidently  to  prevent  any  interference  with  thoBO  latter  words  that 
s.  4  of  Act  XXV  of  1B52  was 'introduced,  so  that  upon  appeals  from 
the  decrees  of  the  Sudder  Court  that  Court  might  itself  carry  the  same 
into  effect  if  ordered  so  to  do  by  Her  Majesty  in  Council.  If  the 
L  cgislature,  when  making  a  dietinction  between    Courts  established   by 

(1)  Bee  ••  The  Indian  Councirs  Act  186J/'  24  &  25  Yict.,  c.  67,  s.  24.     ^ 
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Royal  Charter  and  Ooarts  not  establUhed  by  Eoyal  Chariier    by  Aot  ^^^ 

XIV   of  1639,   had   considered   that  by  virtue     of   Act   XXV  of  1352  Musst  ^ 

8.  20   of  the    new   law     of    limitation   wotdd   be    in  effecc  applicable  Anandamat 

to  decrees  of  Her  Majesty  in  Council  in  appeal  from  the  Sudder   Court ,  v. 

it  is  very  unlikely  that  they  would  have  so  Tramed   the  Act  as  to  allow  -P^^^^a 

a     much  shorter  period  for  enfo  cing  such  decrees  of  Her  Majesty  in  1:(ot, 
Council   than     for     enforcing     decrees    of  tho  Supreme  Court.    This, 
however,  would     be  the  case  if  s.   20  is  held  to  apply  to  decrees   of 
Her  Majesty  in  Council. 

I  am  further  of  opinion  that  decrees  of  Her  Majesty  in  Council 
are  not  affe  !ted  by  cl.  16,  s.  1,  Act  XIV  of  1859,  which  enacts  that 
in  all  suits  for  which  no  other  limitation  is  expressly  provided  by 
that  Act,  the  period  of  stx  years  should  be  applied.  The  enforcement 
of  a  decree  by  execution  is  dearly  not  the  institution  of  a  suit  within  ^ 
the  meaning  of  that  section. 

For  the  above  reasons  I  think  t^at  the  right  to  enforce  decrees  of 
Her  Majesty  in  Coan  il  is  not  affected  by  any  law  of  limitation.  Should 
any  incoavenience  arise  fr-m  this  decision  it  may  be  obviated  by 
Her  Majesty  in  Council  upon  the  recommendation  of  the  Judicial 
Committee  under  the  provisions  of  s.  21,  Act  3  &  4  Wm.  lY,  c.  41, 
to  which  I  have  already  allu*-ed. 

The  order  of  the  Principal  budder  Ameen  is  reversed  ^  with  costs 
with  liberty  to  the  decree-holders  to  proceed  witli  the  executioo. 

Loch,  J.~It  appears  to  me  .that  the  words  usod  in  s.  1,  Act  XXV 
of  1852y  are  sufficiently  comprehensive  to  admit  of  the  coustruct- 
tion  I  have  put  upon  them  elsewheie,  viz.,  that  they  enable  the 
Courts  to  apply  *ihe  law  of  limitation  to  decrees  in  execution. 
Previous  to  the  enactment  of  Act  XIV  of  1859  there  was  no  statute 
of  limitation  in  respect  to  the  execution  of  decrees.  The  Courts  were 
under  the  rules  laid  down  by  the  late  Sudder  Courb  in  certain  con- 
structions of  law.  By  those  costru«?tionsit  was  ra'el  that  the  Jaw  of 
limitation  applicable  to  suit4,  viz,,  tw«lve  years,  was  applicable 
te  the  execution  of  decree*,  and  that  a  decree-holder  could  not, 
except  upon  good  and  sufficient  cause  shown,  excute  his  decree 
after  the  lapse  of  that  period.  When,  therefore,  the  Act  directs 
that  certain  decrees  made  in  appeal  are  to  be  enforce!  and  executed 
by  the  Court  which  made  the  first  [decree  or  order  appeti Jed  from 
in  the  manner  and  according  to  the  rales  and  laws  applicable  to  the 
execution  and  enforcement  o°     original  decrees  or   ordeijs  made  by  such 
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^^^         iMt  meoti<)ii«d    Conrt»   it  wppetuf  to  Bi«tlifttft1l  rnlts  th«ii  in  force 

MuMT        mxLBi  be  tak«n  into  ooftiid«i*«lici»,  and  tbftt  if  6i«6tition  were   tuvfred  b^ 

^^IJl^^^MiiBitatkm,  the  rnie  of  the  Comrt  wbich  prohibited  execution   under  snch 

V*  otremnfttaneee  wonld  hnve  tabe  appfied. 

FvmttA 

CiiANDBA         Whether  the  Legialatnre  in  this  country  had  the  power  to   limit  the 

period  for   the   execution  of    decrete  of     Her  Majesty    in  Council  is 
another  qnestion,  but   I  beliore  that  1  am  not  wrong  in  stating  that 
under  the  form^  practice  the  rule  applicable  toother  decrees  was  con- 
sidered appIicaMe  to   them.    Lookin^>  however,  to  the  wording  of  the 
Act  3ft   4   Wm.    IV,    c.    41,    s.    2),    quoted  by    the    Ohief    Justice, 

I  tbink  that  the  Legislature  in  this  oouotry  had  not  aathority  to  pass 
any  law  limitiag  the  period  during  which|deoreea  o£  Her  Majesty  in 
Cooncil  should  be  executed,  and  I  therefore  concur  in  the  judgment  of 
the  Court,  that  t&e  proyiaion  ofs.  1,  Act  XX Y  of  185tl,  eamiet 
be  ftppliad  in  this  case, 
MAcnnfteov,    J.— I    concur   in    the    conclusion  arrived   at  by  thid 

majority  of  thef  Court,  because  I  think  for  the  reasons  which  have 
been  given  that,  whateyer  may  be  the  construction  of  the  word  used 
10  s.  I  of  Act  XXV  of  1852,  it  wa«  not  in  the  power  of  the  ludiau 
Legislature  to  limit  the  time  for  the  ozeoation  of  decrees  of  tlie  Privy 
Council. 


FU.  L  BENCH  EULINGS.  Ml 


Brfnrti  Sir  Banui  Peaeods,  S!in€hiefJii$HeetMr,Jmtie6  Loeh,  Ifi^. 
Jmlk^  Ik  S.  Joc&mm,  Mr*  JiuUce  OamgieU,  and  Mr,  Juttiee  MaepK&rtotn^ 


Is  THB  HATTBIt  Of  THB  PvnTION  Of  DIOOBGA.  DA6S  |DtJTT.* 

Stomp  Jhiy-^Bifund^Bew^nd-'JUt  X  ^  1862, 8eh.  S,  Jkt,  11,  NUtf. 

ll'^bythe  majonly  of  the  Cottrt  <Loob;  J.,  tLiti^n^g,   and  njMFBiUE^J.,  ^^^ 

^loudtifi^),  -where  an  appeal  is  remandecl  in  part,  the  appellant  is  entitled  to  a       jt       92. 
refcnm  of  a  proportionate  part  of  the  stamp  daty  paid  by  him  (I).  ^\ 

In  this  oase  tbe  qnestion  w«8»   whether. or  not,  the  suit   having  been, 
renimded  for  retrial  by  the  lower  Oonrt   npon  a  eertain  part  of  the  case* 

while  ae  to  the  other  part  it  was  ffnally  dedded  by  the  Appellate  Conrt^ 
^e  petitioner  (who  was  the  appellant)  was  entitled  to  a  ref and  of  the 
wVoleor  any  portion  of  the  staanp  duty  paid  by  him  upon  the  petition 
of  appeal.  In  the  Conrt  by  whioh  the  case  was  oiiginally  tried*' 
the  defendant  admitted  that,  as  to  a  certain  portion  of  the  plaintiffs 
*  claim,  jadgment  mnst  go  agamst  Mm.    Bat  he  ioclnded'  in  his  appeal 

to  the  Hish  Conrt  b  >th  the  portion  of  the  case  in  whibh  he  admitted 
the  plaintiff's  right  and  that  in  Which  he  denied  it,  and' in  appealingi 
he  paid  stamp  dtity  tipon  the  Whole  rains  of  the  original  stift.  In  the 
High  Conrt  he  made  the  same  admission  as  he  bad  made  in  the  loWe)r 
Conrt>  and  only  contested  the  decision  ab  to  the  other  part  of  the  case. 
As  regards  so  mnchof  the  p]ainti&*s  claim  as  be  %ad  hot  admitted  to 
be  valid,^  the  appellant  succeeded  in  getting  an  order  ot  remand ;  bnt 
as  regards  the  rest  of  the  sait  the  appeal  was  dissmissecl,  and  th^ 
judgment  of  the  lower  Court  was  affirmed. 

•Oenaeetedwith  Special  AppeaVNo.  2110  of  1665|.deoidsd  on  the  a6th  Janaaiy  l^^ 

(1)  kct  X  of  1862,  SeK  B.,  Art  1  l,No<«  the  grounds  Ihentionod  fn  section  iihTee 
(/>.— **'If  an  appeal  ox  plaint^  whioh  hnndered  andfiityKMie  of  the  same  Oode 
shall  have  been  rejected  by  the  lower  for  a.  seooad  deciaion  by  the  lower  Oonrt, 
Court  on  any  of  the  groands' mentioned  the  Appellate  Court  sha^I  grant  to  the 
iatheOodeofCi^ilProoedar^  ahailbe  appellant  a  certificate,  anthorizing 
ordered  to  be  reoeiTed,or  if  a  suit  shall  be  him  to  reoeive  back  from  the  Collector 
rebanded  in  appeal  for  a  Bocond  decision  the  fall  amount  of  fee  paid  on  the 
by  the  louver  Court,  the  Appellate  Conrt  memerandiim  of  afppeaL 
shall  gram  to  the  appellant  a  ceitifioate,  **ProTided  that,  if  in  the  case  of  a  re- 
authorizing him  to  receive  back  from  mand  in  apfJ^al,  the  order  of  remand 
the  Collector  the  full  sm<>ttnt  ofstisitip  Shall  not  cover  the  whole  of  the  snbjeot- 
4aty  paid  on  the  petition  of  appeal.*'  matter  of  the   suit,    the  certificate  so 

Act  Vll  o/lSlO,  8.  13.— "If  an  appeal  granted  shaU  not  attthorisse  the  appell« 

or  plaint,  whioh  has  been  rejected  by  ant  to  receite  badL.more  than  so  mnoh 

the  lower  Court  on  any  ef  the   groands  fee  as  would  have  been  originally  paya- 

mentioned  in  the  Code  of  Civil  prooe-  ble  on   the  part  or  parts  of  such  sub- 

dure,  is  ordered  to  be  received,  or  if  a  jeot-matter  in  respect  whereof  the  suit 

snit  is  remanded  in  appeal^  on  any  ef  has  been  remanded." 
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1866  ^0    ftppellant    then   applied   under  noU  t,  trt-    lU^cb,  B,  Aol  X 

'"*'  of  1862y  for    a  certificate  anthorisiAg  him  to  reoeite  back  the  full   amount 


In  trs 
MATTKa  or    of  the  stamp  duty  paid  on  the  petition  of  appeal. 

thbPitition      The  foHowing  qnestion  was  raised  by  the  Dcpntj  Eegiatrar  and  »iih- 
Bam  Dott   mitted  to  L«  S.  Jackson,    J. :— Ts  the  appellant,  under  such  circumatances 
entitled  to  a  refund,  and  if  any,  of  what  portion  of  the  stamp  duty  paid 
upon  his  petition  of  appeal  under  note  F,  art.  11  sob.  B,  Act  X  of  1862  P 

The  question  was  then  rt  f erred  to  a  Full  Bench  under  the  following 
order  by 

Jacksok,  J. — It  appears  lo  me  that  the  petitioner,  if  he  is  entitled 
to  any  i*efund  in  this  case,  is  entitled  only  to  a  refund  to  the 
extent  of  the  part  of  the  suit  to  wlich  the  remand  order  refers.  The 
suit  has  Dot  been  remanded,  but  only  a  part  of  the  suit.  There  is  a 
decision  to  the  contraiy  effect  by  E.  Jackson,  J.,  in  Qopatd  Laul 
Thakoor  t.  Kathee  Chunder  Boy  (1),  and  1  therefore  think  it  pro|  er 
to  refer  the  point  for  the  decision  of  a  Full  Bench. 

Faboo  Mohindra  Lai  Seal  for  the  petitioner. 

The  following  judgments  were  delirerep:— 

Macphbrsov,  J.  (after  stating  the  faob).— The  question  is  whether 
In  this  particular  case,  the  order  passed  being  something  more  than 
a  mere  order  of  remacd,  being  an  order  which  to  a  certain  extent 
aflSrmed  the  decree  of   the  lower    Court,    while  to  a  certain  extent  it 

remanded  the  case,  there  should  be  a  refund  of  the  full  stamp  duty,  o^ 
of  any  stamp  duty  at  all.  For  the  appellant  it  is  contended  that  the 
words  of  the  iection  are  express,  and  that  inasmuch  as  there  has  been  a 
remand,  there  ought  to  be  a  refund  of  the  full  amount.  But  it  appears 
to  me  that  that  is  net  the  proper  construction  to  put  upon* the  note 
F,  and  that  the  words  "full"  is  used  in  that  note  merely  as  in  contrast 
to  cei:tain  provisions  of  Act  YIII  of  1859  by  which  parties  may  become 
entitled  to  a  refund  of  a  portion  only  of  the  stamp  duty  paid  by  tbem. 
In  my  opinion  note  F,  eo  far  as  it  authorises  a  refund  of  the  full 
■tamp,  applies  to  cases  in  which  there  is  only  an  order  of  remand ;  and  an 
appellant  is  not  entitled  to  a  refund  of  the  full  amount  when  the  decree 
of  the  lower  Court  is  affi|;med  to  a  certain  extent,  although  there  may 
be  a  refund  as  to  fiome  of  the  points  involved  in  the  suit,  1  think  the 
apppellant  is  entitled  to  a  refund  of  duty  only  in  respect  of  so  much  d 
the  case  as  is  remanded.    He  is  not  entitled  to  a  refund  of  the  ful| 

(1  8  SeT.>  3^. 
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Bmofint,  but  pnititig  a    liberal   interpretation    on   note  F.  be   maybe         1866 
allowed  a  refund  proportionate  to  the    value   of  that  part   of   the  case  '•*——— 
which  is   remandeH.    I  would    order   a   refund    of    duty   proportionate    mattvb  of 
to  the  value  of  so  much  of  the  suit  as   has  been  remanded*  thr  Pbtition 

OaITPBxll,  J. — I  entertain  £0  me  doubts  on  the   subject.  Dabs  Dutt 

Jacksok,  J.— In  respect  to  the  claim  advanced  ly  the  appollan^ 
(petitioner)  it  appears  to  me  that  tl.ere  are  three  decisions  to  which 
tie  Court  might  come,  either  that  he  is  entitled  to  a  refund  of  the  full 
amount  of  stamp  duty,  or  that  he  is  entitled  to  no  refund,  or  that  he 
is  entitled  to  aa  amount  proportionate  to  the  value  of  that  part  of  the 
oiaim  iu  respect  of  which,  on    his   appeal  j  a   remand    has   taken    place. 

It  will  be  well  to  consider  in  the  first  p'ace  the  principle  uppn 
which  refund  of  stamp  duty  on  remand  proceeds.  It  appears  to  me 
Inanift  stly  to  proceed  on  the  principle  that  wben  an  order  of  remand 
is  general,  and  the  first  decision  passed  has  become   ineffectuali   sj   that 

a  new  decision  must  be  passed  in  the  Court  below  which  will  probably 
give  lise  toa  fresh  appeal,  it  will  be  unjust   to  oblige   the   appellant   to 

pay  the  full  amount  of  stamp  doty  twice  over.    That  being  so'  can  the 

petitioner  in  this  case  be   entitled  to  a  refund   of  the   full   amount  of 

stamp  dutjP  Manifestly,  I  think,   he   cannot.    He   preferred  an  appeal 

to  this  Court  in  which  I  e  impugned  the   whole   decision   of   the    Court 

below,  and  he  advanced   seriatim   several    grounds    of  objection   whioh 

assailed  that  decision  in  its  entirety.    As   to  the  portion  of   the   appeil 

in  which  the  appellant    was  unsuccessful,   as  he    submitted   it  to   the 

Court   and   obtained   a   finul  judgment,  he   cannot   be   entitled  to  a 

refundcfihe  stamp  duty.    Then   can   we    say   that  be  is    entitled  to 

no  refund?   It   appears   to   me  that   this  would  not   be   just    either. 

The  defendant  advanced    a   plea   in   bar   of    the   entire   case   which, 

though     it  was  not  found  to  be   tenable     aa  to   the     whole,   was     yet 

found  valid  as  toa  part  of  the   case;   and   as   it   became   necessary 

to  remand  the  suit '  on    that  part   of   the  case,   it   would  not   be   just 

to  require  stamp  duty  twice   over   as   to   that   part    of    the  case,   and 

it  would  be  inequitable  to  say   that    he  should   get  no  refund   at   all. 

There   remains   the   third  altemativoi    that  is   to   say,  proportionate 

refund.    This  course,  it  appears  to  me,  can  be  reconciled  with  the  Act 

in  this  manner.  The  plaintiff  sued  for   the    entire  of   a    particular  chum. 

The  defendant  set  up  a    plea    as    to   the   whole   of  that  claiuL    Upon 

enquiry  it  was  found  that  that  plea,  not   being    good    as   to    the   whole 

clttim,  was  good  as  to  a  part  of  it.  In  that  way  the  subject-matter  of 
the  suit  became,  as  it  were,  split  into  two  poHions.    As  to  one,  tho  Court 


514  FULL  BENCH  RULINGS. 

1866        was    debarred  from   coming    to  a  decis^'o'^,  becanse   limitation  or  other 

"^  ,  Bim  lar  canee  pn^vented  a  decision.    As  to    the  other  parK   the   ploa  of 

In  trk 
riMATZwt  or    limitation,  or  whatever  the  rlea  was,    not  being  val'd,  it  became  neoea* 

THs  PicTtTio((  g{||iy  to  fHTrnnd  the  case.    It  seemn  to  we  that  that  portion  of  the  case 

0#   UoOBOA 

Da9b  Duty  ni  ght  be  Tery  easily  separated  from  tho  other,  and  that  the  full  stamp 
duty,  calculated  on  the  remanded  portion  of  the  soit,  may  be  allowed  to 
the  petitioner.    I  therefore  think  that,  in  this  oaae,  it  would  be  tmt  and 

equitable  to  nay  that  ib«  petitioner  is  entitled  to  a  proportionate  refund 
of  stamp  duty. 

Loch,  J. -It  appears  to  me  tbiit  the  words  in  note  F,  art.  11 » 
sch.  B,.  of  Act  X  of  1869f  bear  a  very  limited  oonstruolion. 
After  the  passing  of  Act  YIII  of  1859,  appeals  were  made  to  this 
Court  from  orders  passed  under  as.  89  to  36,  and  the  question  waa 
raised  on  what  i« tamp  those  appeals  were  to  be  prefetred, — whether  on 
full  htamp,  or  on  the  stamp  prescr.bed  for  miscellaneous  petitions*  The- 
Court  then  ruled  that  they  were  to  be  on  the  lull  stamp,  and  that  thej 
were  to  be  looked  upon  as  regular  appeals.  Alter  that  th.j  new  Stamp 
Law»  Act  JCX3CYI  of  1860»  was  passed^  in  which*  to  preyent  hardship 
to    feuitois.    this  provision  w^s   introduced :—"  If   an  appeal  or  plaint 

» 

which  shad  ha  ye    beeu  rejected    by  the   lower   Court   on   any   of   the 

gruundtf  mentioned  in  Act  VIIl  of  1859  shall  be  ordered  to  be  receiyed,"  »i 

then   the  appellant   should  get  back  the  full  amount   of   stamp  duty.  { 

It  went  on  further  to  say,   "or  if  a  suit  shall  be   remanded  in   appeml  for 

a  second  deci8«on   by  the  lower  Courts"    the  appellant  was    equally  enti*- 

tied    to  get    back  the  f%dl  amount   of  etamp  duty.    This  prorisionr  is 

almost  the  same,  except  as  to  a  few  words,    as  note  F.  in  Act  Z  of  1862^ 

It  appears  to   me  that    the  word  '^ remanded"  mast   be  eonfined  t^ 

remands  made  under  s.  351,  Act  YIII  of  1659,  where  the  first  Court 

has  decided  the  cave  upon  some  preliminary  poiat^  aikl  has  exoluded 

eyidence  of  fact,  so  that  the  Appellate    Court  being   n»able  to  oome  t^ 

any  judgment  on  the  merits,  finds  it  necessary  to  remand.    If  the  prcsMPt 

ease   comes   within  that    rule,  the  appeUant,.  in  my  epiuion,  ia  entitled 

to  a  refund   of  the  full  stamp   duty  paid   upon  ins  petitioa  U  a#peaL 

If  it  does  not,   he  is  not   entitled  to  any  retund.    It  appesdW  teme  that 

this  case  dees  not  fall    tinder  that  roU,   and  tbevef ore  I  think  that  the 

appelant  is  net  entitled  to  any  rsfund  of  stomp  duty. 

P^aCoC]^,  C.  J.— It   appears  '  to  me  that    the  appellant  is  entitled  t^y 
a  refund  of  the  stamp  duty  paid  upon  the   petition  of   appeal  in  propor* 
Uon  to   the  yalue  of  that  part  of   the  claim  which  lias  been  remanded 
tor  farther  trial.   It  apppears  to  tiae  to  b ATO  boOA  (h?  objoot  of  Iho  l0g^^ 


kturi  ibtfi  wbote  tli«iD  hair* Vma  no  fibul  to^sTOB  gi^«o  ift  ^PI^mJ*  »M        1866 
fli6  Btcmi^  duty  paid  6A  thef»6titioA  fof  apfMol  hall  coiiRecf^eMiy  lK^€o«oe       ik  »»« 
iDflffeotntl,  tfie  i^arry  dhntttd  be  entitled  tjt>a  refrtndof  the  atatti^dilty.     mrruiov 
K^e  are  i^ros^el  with  the  «'ords  '^tfae  fall     amonntof  stamp  diity  paid    of  Dmwqa 
on  the  petition  of  appeal.**    Bab  if  the  words  of  £he  pection  are  to  be    ^^"^  Din 
read  literally,  that  the  appellant  is  to  b^  entitl<»d  to  the  fu'l  flnsonnt  of 
stamp  duty,  it  can  on^y  be  in  a  ease  in  whioh  the  snit  in  remanded,  and 
Bot  where  the  anit  ie  remanded  in  part.    I  apprehend  it  was  the  meaning 
of  the  Leg^islatnre  that,  where  a  anit  was   altogether  remanded,  the  party 
ahonld  be  entitled  to  a  refnnd    of   the   fnll  am^^nnt,  hnt  that  where  a 
suit  w>i8  remanded  only  aa  to  a  partioalar  part  of  th&  claim,  the  party 
flhoftld  be  entitled  to  a  refnnd  ol  the  fnTl  Aititfnnt  of  stattip  dnty  btt  tUe 

▼aloe  'of   that   part  of  the    siiit   to  whioli    tbe  remand  lAiotrld  relstb. 

The  words  ''fall  amount**  appear  to  me  to  hate  been  "^nsed  with 
reference  fo  certain  other  Acta  in  which  parfies  were  entitled  to  a  refnnd 
of  a  certain  portion  of  the  stamp  ^ntjt  as  in  some  cases  of  one-half 
only.  For  example  s.  98  of  the  Code  of  Civil  ]^rocedare  enaot-'d  :  -« 
*'  If  a  snit  shall  be  adjatted  by  mntnal  agreement  or  oomproTni^*^,  or  it 
the  defendant  satisfy  the  plaintiff  in  respect  to  the  matter  of  the  snit^ 
snch  agreement,  compromise,  or  sati^factlon  shall  be  record^ed,  aind  the 
snit  shall  be  disposed  of  in  aocordance  therewith.  On  ihe  appTii^atioa 
of  the  pTalntil!  itediting  the  sab^tance  of  sneh  agreement,  cotnpronlise!, 
or  satisfaction,  the  OonH^,  if  satisfied  that  snch  agreement,  dompfemin^ 
or  sAtMitetiott  has  been   aetttally  eatsred  into  or  made,  etiall  g^ant  a 

oei^iflcate  to  tke  pteiBtif  avtberialng  lam  te  reeeive  back  Ptoaf  the 
CoU^otor  the  fnll  amoimt  eC  stamp  doty  |Miid  en  the  plaint  H  the  a^li- 
cation  shall  hare  been  presented  before  the  settlement  df  issties,  dr 
half  the  amevnt  if  flresented  at  aniy  time  after  tke  aetelement  of  issnee 
and  before  any  wltneea  k48  been  etanmed*'  (t).  That  Act  traie  In  foroe 
at  the  tfme  when  Act  XMI862  wAe  passed,  «nd  it  appeftrsr  to  nie  that 
the  words  "  fall  amonnt**  irdt^  nsed  iii  c6ntt«diBtlflcti6n  td  the  *'  eae* 
half  Of  either  portion  legfs  than  thefkll  atAonirt  tb  whfc*  a' prtrty  w&fc 
in  other  caser  entitled.  It  is  ndt  Ittnrei&sdnable  to  snppose  th&t,  When 
tke  LegisteAure  authorized  a  retttrn  at  the  full  aiinenn't  of  sta-np  duty 
paid  upon  appteai  when  the  wh<rfe  cate  sh6i*ld  be  reminded  they  intended 
that  tke  appellant  should  be  entitled  t>)  the  retnrn  of  a  pftrpottiooatd 
amount  of  stamp  duty  when  a  suit  should  be  remanded  Ottly  M  t6 
part.  I  now  cdnM  to  contfder  whether  it  stiit  <&n  be  reMandM  in  part. 
Suppose   a  eufe  shonld  be  b^du/^ht   for  1^,006  blgaii  of  Uhd,  and  th^ 

(t)  ms  siiotfojt,  frotttbe  wtotdir"  onrtli«n»iMlibatichfi*'  te  thread df  ike  tfectfdht 
has  been  repealed  bj  Act  VII  of  1870. 
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1866        defendant  should  deny  the  petitioner's  tiOe,  and  also  plead  luBkitaiion  as 

— 71 to  tUe  whole  10,000    bigas.    Srppose  the  Court  below  should  hold  that 

hjlttIb'ob  iimitatioD  -was  a  bar  to  the  whole  claim,  aud  determine  the  case  wi  h- 
IBB  PBTmow  out  trying  the  issue  as  to  title.  Now  if  the  plaintiff  should  appeal  on  the 
mZ^n^  ground  that  limitation  did  not  apply  to  any  part  of  his  claim;  and  the 
j^ppellate  Court  should  hold  that,  except  as  to  100  bigai  limitation  did 
bar  the  suit,  it  woold  be  necessary  that  the  issue  as  to  title  should  be 
determined  with  reference  to  the  100  bigas  to  which  limitation  did 
not  apply;  but  the  lower  Court  having  dismissed  the  case  upon  a  pre- 
liminary  point  of  limitition.  it  would  be  necessary  to  remand  the  case 
according  to  the  provisions  of  s,^  351,  Act  Vllt  of  1869,  to  be  retried 
upon  the  merits  as  to  the  100  bigas!  It  would  be  clearly  unneceesary  to 
nmand  the  case  for  a  tiial  as  to  the  title  to  the  9,900  bigas  to  which 
limitation  applied ;  and  as  to  that  part  of  the  case,  the  decision  of  the 
lower  Court  would  be  affirmed.  In  that  case  it  would  be  very  unreason- 
able  when  the  suit  was  remanded  [only  as  to  the  100  bigas  that  the 
appellant  should  be  entitled  to  a  refund  of  the  whole  stamp  duty  p«id 
upon  his  petition  of  appeal  which  related  to  the  9,900  bigas  as  well  as 
to  the  100. 

It  appears  to  me  that  in  determining  whether  a  suit  has  been  remanded 
or  noti  we  cannot  enter  into  the  question  of  degree,  and  hold  that  a 
euit  has  been  substantially  remanded  if  it  has  been  remanded  as  to  a 
great  part  of  the  dvmund,  but  not  remanded  as  to  the  remainder.  If  we 
were  to  attempt  to  do  so  we  should  b«  involved  in  great  difficulsiies. 
Sup^^ose  a  suit  were  remanded  as  to  one- half  or  three-fourths  of  the 
demand,  could  we  say  that  the  suit  had  been  remanded  P  1  think  not. 
We  must,  in  my  opiuiou,  hold  either  that  the  plaintiff  is  entitled  to  a  return 
of  a  proportionate  part  of  the  stamp  duty  where  the  suit  haa  been 
remanded  as  to  part  of  the  claim,  or  that  he  is  not  entitled  to  a  retarn 
of  unj  part  of  the  stamp  duty  unless  the  suit  is  eutirely  remanded.  I 
think  that  it  is  a  reasonable  consti  action  to  hold  that  when  a  sait  is 
remanded  in  part,  the  appellaut  is  entitled  to  a  return  of  a  proportionate 
part  of  the  suamp  duty.  The  appellant  is  therefore  entitled  to  a  refund 
of  the  full  stamp  duty  in  pr  portion  to  the  valne  of  that  part  of  the 
case  which  has  been  lemanded,  and  he  is  not  entitled  to  a  refund  as  to 
that  portion  of  the  case  which  has  been  finally  determined  bj?  t^e  Court 
of  A ppeaL 

The  i  udgment  of  the  majority  of  the  Court  is,  that  the  appellant  is 
entitled  to  a  refund  of  stamp  duty  in  proportion  to  the  value  of  that 
part  of  the  claim  only  which  has  been  remanded,  and  the  Begistrar  will 
agrnt  a  certificate  accordingly 
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B^ore  Blr  BariMi  Feacock,  Kt,  Chirf  Justice^  Mr,  SuttlceLoch^  Uf,Jmilce 

L.  8,  Jackson,  Mr,  Justice  Campbell,  and  Mr.  Justice  Macpherson.  jg^^ 

In  tjib  ttAttsB  OF  HHs  Petition  of  DOOOWEl  KAZI  and  otbbbs.*  -4t«^.  27. 


Ad  XXincfl9%\,  9.  B5— Stt5of«{twa<«  Court -Ad  X  of  1869,  #.  108— iSfaltf 

&i/  Deputy  CoUeotor — Appeal, 

A  Deputy  Collector  sold  an  tinder-teniure  in  ezecation  of  a  decree  for  rent.  An 
a^pp€al  was  made  to  the  CoUeoter  on  the  groand  that  the  tenure  ooBld  not  be  sold 
nnless  ezeontion  had  been  preYionsly  issued  against  the  moveable  property  of  the 
judgment-debtor.  The  Collector  affirmed  the  deoision  of  the  Deputy  Collector^ 
but  on  rerieff  set  aside  his  former  order^  on  the  groand  thathe  bod  no  jnrisdioti<m, 
the  sale  having  takan  place  under  the  proTisions  of  Act  X  of  1859.  An  applica- 
tion was  made  to  the  High  Court  under  s.  35  of  Act  XXIII  ef  1861  to  set  aside 
the  order  of  the  Collector^  on  the  ground  that  the  Collector  had  no  power  to  reriew 
his  own  judgment,  and  consequently  his  first  order  stood,  which  the  High  Court 
ought  to  set  aside,  and  pass  saoh  order  as  it  might  t^ink  right, .and  reverse  the 
order  ot  the  Deputy  Collector.  The  question  was  referred  to  aFall  Bench  whether 
s.  35  applied  to  the  order  of  the  Collector.  The  Fall  Bench  refused  to  consider  the. 
question  referred,  on  the  groand  that  it  was  the  intention  of  Act  X  of  1869  ^that 
the  sale  by  the  Deputy  Collector  should  be  final  (1). 

In  this  case,  »  Depaty  !  Collector  sold  an  ander-tenHre  ia  ^dzoontion  of 
a  decree  given  ia  faor  of  a  sh'irer  of  a  tenure  on  aocount  of  his  share 
of  the  rent  of  the  nnder-tenare.  The  case  was  appealed  to  the 
Collector,  npon  the  gronnd  that  the  Depn  ty  Collector  onght  not  to  have 
sold  the  under.tenure  until  execution  had  been  token  out  against  the 
moveable  property  of  the  judgment-debtor  according  to  the  direc- 
tions of  8.  108,  Act  X  of  1859.  The  Collector  affirmed  the  decision 
of  the  Deputy  Collector.  tJpon  review  oE  judgment,  the  Collector 
set  aside  his  former  order,  upon  the  ground  that  he  had  no  jurisdietioa  ; 
for,  although  the  sale  took  pUice  after  Bengal  Act  Y til  of  1865,  it  was 
made  ^nnder  the  provisions  of  Act  X  of  1859,  and  not  Under  the  provi- 
Sious  or  according  to  the  procedure  laid  dowa  in  Bengal  Act  YIII 
of  1865. 

An  application  was  made  to  the  High  Court  to  set  aside  the  order  of 
the  Collector  under  s.  35,  Act  XXIII  of  1861.    It*was  contended  thit 

*  Miscellaneous  Petitions  under  s.  35,  Act  XXIII  of  186  (,  in  cases  Nos.  129  and 

130  of  1866)  from  orders  of  the  Officiating  Collector  of  Funeedpore,  dated  the  21st 

Jul^  1865,  affirming  orders  passed  by  the  Deputy  Collector  of  the  same  district  on 

4th  July  1866,  and  reversing  orders  passed  by  himself  on  appeal  on  the  7th 

Joly  1866. 

(1)  See  Inthtmattet  ofSvbjan  Ostagar,p{nf,p.  631. 
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1866        the  Collector  had  no  power  to  iferiew  his  own  jodgment,  and  that  conse* 

jjj  ^^^       qnenilyiiia  first  order  atood,  and  that  it  ought  to  be  eet  aside  by  thia 

ifATTBBor     Court  under  f.  35,  Act  XXIIl  of  1861,  and  th«t  the  High  Court  ought 

^wDowm  ^^^  ^  ^^*  *^^^  ^^^  ^  ^^  ™^^^  ^^^^  ^^^^  ^^  ^  raTerae  the  order 
K42t.       of  the  Deputj  Colleotor. 

The  oaae  was  heard  before  Norman  and  L.  8.  Jackton,  JJ.,  by  whom 
it  was   referred  to  a   FaU  Bench   lo  determine    whether  a.  35  of  Act 
XXXII  of  1661  applied  to  the  order  of  the  Collector  in  this  caae. 
JBaboo  KhsUra  Mokcm  Moc^jee  for  the  petitioners.  • 

Baboo  BatMBh  Chandra  UUier,  ccnira- 

The  followfaig  judgments  were  ^delivered :-- 

PaicocK,  C.J.  (after  stating  the  facts  as  above).^It  appears  to 
me  that  the  Collector  had  jmst  «s  much  jurisdiotion  to  rererse  his 
own  order  upon  review  as  he  had  to  make  it,  and  that  the  case  is  now 

the  same  aa  if  Uie  order  of  the  Collector  had  never  been  made.  It  is, 
therefore,  nnneceasary  for  the  purpose  of  this  case  to  decide  whether 
the  Collector  iraa  a  Court  aubovdinate  to  this  Court  within  the 
meaning  of  s.  35,  Act  XXIII  of  1861,  or  not ;  nor  is  it  Becessary  to 
determine  the  last  poiut  submitted  to  us  in  aigument,  namely,  what 
order  this  Court  would  think  right  to  make  in  the  case  if  the  Collector 
had  not  set  aside  hfs  order,  and  this  Oourt  had  set  it  aside. 

The  Colleeior,  npon  review,  stated  thai  ifae  appeal  from  the  order  df 
the  Deputy  Collector  lay  to  the  Judge,  and  not  to  the  Collector.  But 
it  was  admitted  in  argument,  and  ik  is  clear,  Jthst  an  appeal  did  not  lie  io 
the  Jndge.  If  an  appeal  lay  to  the  Judge,  and  not  to  the  Collector,  this 
Court,  npon  setting  aside  the  order  of  the  Collector  made  on  appeel 
without  jurisdiction,  might  have  thought  it  right  to  refer  the  appeal  to  the 
Jodj^e.  But  the  sale  by  the  Deputy  Collector  was  intended  by  Act  X 
of  1859  to  be  final.  That  Act  did  not  give  an  appeal  to  any  Conit, 
and  therefore,  even  i(  tbe  Collector,  acting  as  a  Court  of  Appeal,  was 
a  B«(lbrdinate  Court  within  the  meaning  of  a.  35,  Act  XXIII  of  1861, 
and  if  he  bad  not  set  aside  his  order  on  review,  I  should  not  have 
thought  it  right  for  this  Court,  upon  setting  aside  .that  order,  to  enter 
into  the  question  of  the  merits  for  the  purpose  of  determining  whether 
the  order  of  the  Deputy  CoHector  was  correct  or  not.  The  mere 
circnmstanoe  of  the  Collector'a  having  by  mibtake  assumed  jurisdktioa 
on  appeal  did  not  make  it  right  for  this  Court,  in  setting  aside  the 
rder  of  the  Collector  for  want  of  jurisdiction,  to  interfere  with  the 
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order  of  the   Depa^    Collector  which  the  law  int^nde^  to  be  final,  and         iS66 

and  with  which  this  Court,  biat  foK  the  miflt9>ke  of  the  Collector,  coald  *"..„ 

not  haye  interiored.  mattbr  op 

THB  PETITION 

LoGB,  QnMsmaXt  and  MACPBnBaoy»  JJ  >  cQiu^ucKe^fc  or  Docowri 

Jackson,  J,— In  entiraly  ooncnr  in  the  judgment  of  the  Chief  Justice. 
It  is  to  be  understood  that  in  this  case  no  decision  has  been  arrived 
at  on  the  point  whether  the  Court  of  the  CoRector  is  subordinate 
to  the  High  Court  in  the  sense  of  8.35,  Act  XXIII  of  1861.  That 
is  a  point  on  which  I  entei  tain  rery  great  doubt,  and  I  reserve  the 
expression  of  mj  opinion  upon  it  until  the  necessity  for  it  should  arise 


Kazi 


Before  Sir  Barnes  Peacock,  Kt,  Chief  Jugtice,  ^  Mr,  Jtu^ice  Loch,  Mr,   JnUice 
L.  8,  Jacheon,  Mr.  Juttice  OamphdU  and  Mr.  Juitice  Maophd'eon. 

SHEIK  AFZAL  ALI  (Plaivtiif)  9.  LALA  GAUBNAftAYAN  and  18^6 

oTUiSBa  (IXbi^xk^ants)*  Aug.  31 

Act  X  of  IS&9,  M.  106  151— 27f»ier-<w^ur«,  Sale  qfr^SuU  hy  unregiiiered 
holder-'— Ad  VIII 0/1859,  a.  l-^Juriedietion  o/OivU  Court-^OIinl  m<. 

The  holder  of  an  uader-tennre,  thongh  his  n«me  his  not  been  registered  as  the 
owner,  maj  brin^  a  snit  to  set  aside  a  sale  of  the  onder-temire  made  in  ezeontion 
of  a  decree  for  rent  against  the  former  hold,  r,  on  the  inland  that  the  money  due 
under  the  decree  had  been  deposited  before  tbe  sale  (1). 

This  waa  a  civil  sait  to  set  aside  a  sale  of  an  under-tennre  by  a 
Collector,  and  recover  the  property  fom  the  purchaser  on  the  ground 
that  the  sale  waa  improperly  made,  the  rent  decreed  having  ^been  paid 
into  Court. 

Tbe  first  Court  decreed  the  claim,  but  the  Judge  set  aside  the 
decision,  on  the  ground  that  the  person  who  paid  tbe  money  was  no^ 
the  registered  holder  of  the  tenure.  It  appeared  that  tbe  plaintifft  s^ 
recent  purchaser,  paid  tbe  money  in  the  name  of  the  original  hflder. 

On  spec'al  appealf  the  respondents  object^  that  no  such  suit  could  lie 
^n  the  Civil  Court,    That  ^o  fraud   on  the   part  of  the  purchaser   waa 

*  8pe«al  Appeal  No.  921  of  1866,  from  9,  ^Pfrofi  of  th,e  Ofl^ciating  Judt^e  of 
Tumeah,  dated  the  27th  February  1866,  reversing  a  decree  of  the  Moousiff  of  that 
district*  dated  the  7th  September  1866. 

(1)  See  Meah  Jan  Mumhi  v.  KurntMi  bi*/*y,  anU  p.  379j  and  Itamsunder  JR>r4- 
Mayi  Beki,  8  B.  L.  R.,  1.  See  also  IftN  inan^4Ji  v.  P/(if«jff«i  Kwnav  finst,  anlef 
muni  Bonick  v.   Pudiio  Lochwi  Chuckr-    p.  882. 
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IS^^ft       shown,  and,  therefore,  the  case  tm  against  bim  was  not  gOTemed  by  the 

g^r*"T^~FQll    Bench    decision   in   NUnumy  Bonteh   t.  Puddo   Loehnn    Ohnuiker 

Ali         hutty  (1).    On  the  other   band,  the   decision  in    Button  Monee  Dou^  ▼. 

Lala  QtkVfL'  ^^^  KUen  ChtUkerbutfy  (1)  was  referred  to  as  snpporting  the  respoa- 

MABATAN     dents'  contention; 

The  ca*e  came  before  Campbell  f«nd  E.  Ja<^kson,  JJ.,  who  donbted 
the  Bonndnes  of  the  e<»iistmction  pat  by  the  lower  Appellate  Conrt  npoa 
«.  106  of  Act  X  of  1859,  ard,  therefore,  referred  the  case  to  a  F«l 
Bench. 

Mr.  B.  E.  Twidale  for  the  appellant. 
Baboo  KcUiKxihen  Sen  for  the  respondei.ts, 


The  opinion  of  the  Full  Bench  was  delirered  by 


PSACOCK,  C.  J. — In  this  case  the  plaintifE  was  not  a  person  liable 
under  the  decree^  hot  he  was  the  bolder  of  the  tenure  sold  nuder  it.  The 
Jndge  finds  that  the  transfer  of  the  tennre  to  him  had  not  been  regis- 
tered. Then  comes  the  question,  whether  he,  not  being  the  registered 
owner  of  the  tenure  which  was  sold  nnder  the  execution,  can  sue  in 
the  Ciril  Court  to  have  it  determined  whether,  under  the  circumstances, 
that  tenure  could  be  sold  under  the  exeoution,  after  the  amount  due 
nnder  the  decree  had  been  deposited.  It  is  clear,  we  think,  that  the 
plaintiff  must  have  some  means  of  having  the  question  determined.  If  he 
was  bound  to  come  in  as  an  intervener  under  s.  106,  Act  X  of  1859, 
then  it  would  have  been  tried  by  the  Hevenue  Court ;  if  he  was  not 
boDBd  to  come  in  nnder  s.  106,  he  had  a  right  to  say  that  ^'under  a 
decree  against  another  person,  you  have  sold  my  tenure,  and  I  will  have 

an  actiou  in  the  Ciril  Coart  to  decide  whether  you  had  the  rigl;t  to  sell 
it  or  not."  The  defendant  had  a  right  to  plead  in  the  Civil  Court,  or 
in  any  other  Court  which  had  jurisdiction  to  try  the  question,  that  "  this 
tenure,  whether  it  was  assigned  to  the  p'aintiff  or  not  was  saleable,  the 
transfer  not  having  been  registered  in  tbe  sherista "  On  tbe  other 
hand,  the  plaintiff  had  a  right  to  cont«  nd  that  the  tennre  having  been 
assigned  to  bim,  although  saleable  in  his  hands  if  the  money  had  not 
been  deposited,  the  transfer  not  baTittg  been  registered,  was  not  saleaMe 
a' ter  the  money  due  under  the  decree  had  be  n  deposited  in  the  name 
of  the  debtor.    It  appears  to  us  that,  even  if  he  hod  a  remedy   under 

(1)  Ante,  p  379.  (2)  W-  R.,  S]>eo^al  Number,  147. 
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9*106,  he   still   had  a  right,   if  he   pleMed,  to  bring   his  action    in  the         I86ff 


Civil  Conrt  to  try  that  qoestion.'    If  he  had  obxne  ia  under  e.  106  as  an  Sq^i^  Afza.!. 
iaiervenor  in  the  Revenue  Conrt,  and  the  Revenue  Court  hud   decreed         Ai^ 
agninet  him,  he  might,  un  *er  8.  107,  have  brought  a   suifc  in  the  Civil  j^Xiji    Gavr- 
Conrt  within  one  year  to  contest  that  decision.    It  is  dear  that  he  would     naratan 
have  had  a  right  to  have  the  decision  of  the  Civil  Court  if  he  had  mfcer* 

▼ened    and  the  case   bad  bee'i    determined   against  hira;  but  we   think 
that  he  was  not  bound  to  intervene,  and  that  he  had  a  right  to  sue   in  the 

Civil  Conrt  to  try  whether  the  tenure  conld  be  sold  after'  the  money  due 
upon  the  decree  was  deposited  notwitb standing  s.  151. 

The  Division  Bench  has  ah*eady  decided  that  the  Judge's  decision  is 
wrong.  It  is  therefore  reversed  with  eosts,  and  the  decision  of  the 
first  Court  is  affirmed. 

This  decree  is  to  be  registered. 


Before  Sir  Barviei  Peacocht  Ki.,  OMefJusHcer  Mr,  Jnsties  Norman,  Mr, 
dutiiee  Kemp,  Mr,  Justice  Seton-Karr,  and  Mr.  Justice  Campbell. 

THE  QUEEN  v.  MUSST.  ZAMIRAN.*  j^^ 

AUemative  Charge  and  Convtctton'-FdUe  Evidence—Penal  Code  (Act  XLV     -^"^  ^^- 

O/1860),  s.   122— Criminal  Procedure   Code  (iicfXXVo/  1861),  *».  242, 

831,  382,  d,  b^Eoidmice—Act  II  of  1865  ».  32. 

The  prisoner,  who  as  a  witness  in  a  former  case  had  made  one  statement  before 
the  Magistrate  and  a  contrary  one  before  the  Seaeions  Jndfi^e,  was  tried  and  non- 
vioted  of  havinf^f  either  given  false  evidence  before  tlie  Jndge  or  g^iven  false  evi- 
dence before  the  Mogistrate.  He/c?  (N  >Bif  AN  and  Campbhll,  JJ.,  doubting)  the 
conviction  was  right.  SCdd  also  Cam pbBLL,  J.  dij^^rinff  the  evidence  takon  before 
Jidfre  was  admissible  on  the  ohai^e  of  having  giving  false  evidence  before  the 
the  Magistrate  (1). 

A  oasb  of  o{  culpable  homicide  occurred  in  the  district  of  Saruh. 
Chatidi  Sukul  was  charged  with  the  offence  and  was  sent  by  the 
Police  to  the  Magistrate  upon  a  charge  of  culp-xbie  homicide  not 
amounting  to  murder.  In  that  case,  the  present  appellant,  Mussaroat 
Zamiran,  was  sent  up  by  the  Police  to  the  Magistrate  as  a  wit^  ess. 
Before  the  Magistrate  she  deposed  that  she  had  seen  the  prisoner 
Chandi  beating  the  deceased  Biban  with  his  fidJle-bow,  and  also 
that  she  had  seen  the  marks  of  beating  on  the  corpse. 

After  making  the  usual  preliminary  enquiry,  the  Magistrate  committed 
the  prisoner,  Chandi  Sukul,  for  trial  before  the  Sessions  Judge.  At 
the  Sessions  trial,  the  appellant,   Mussamat   Zamiran,   was   again    pro- 

*  Committed  by  the  Joint  Magistrate,  and  tried  by   Sessions  Judge  of  Saron 
on  a  charge  of  giving  false  evidence. 

(1)  See  Act  X  of  1872,  s.  461, 
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1809 


V. 

Mdibt 

ZAmBAN 


^  duced  as  »  witodM  fov  Ihe  pnNMoatMo.  On  tluii  oooation  8b«  d^KMwd 
that  Blie  n<yver  mw  the  prisooer  GkMidi  itril^a  th«  H<c—ttd  Bibaa 
daring  the  above  time»  namelj  lis  montht,  or  on  aaj  •ccarioa ;  and  tbat 
she  did  lut  aeeaoy  mariu  of  beating  on  tbo  oorpae^  Aftertha  trial  of 
Chandi    Baku],     the     prMonb     appolIant»    Maaaamat   Zamiran,     waa 

oommittad  to  the  See^iona  on  two  cbargeap  lat,  intentiooalij  giving 
false  evidenoe  in  the  jndioial  proceeding  before  the  Seaaiona  Jodge  tf 
Saran  on  the  18th  Deeeniber  IH65}  and,  Slndly,  inteotionallj  gwmic 
lal  e  eTidenee  io  a  judicial  pfoeeeding  before  the  Officiating  Joint 
Magiatrate  of  Samn  on  the  I4th  Ootohtv  1865.  The  perjnriea  aaeigoed 
on  tbeae  two  ohargea  ware  the  atatementa  already  notioed,  OMide 
before  the  Beaakma  Jodge  and  the  ICagiatrate  reapectiTelj.  The  onlj 
eyidenoe  which  waa  anbnritted  to  the  Seaaiona  Conrt  hy  the  pxoaeentkni 
in  support  of  theae  two  chargea  oonaiated  ol  the  eTidenee  of  Doma 
Chapravi,  who  proTed  the  eerroetneaa  of  the  record   of  the   depoaition 

of  Mnsaanat  Zamiran  lefore  the  Magiatrate^  and  the  evidence  of 
Lodaput  Ho8«ein,  Mohurrir  of  the  Seaaiona  Gonrt,  wbo  pnrrrd  ihe 
correct  neas  of  the  record  of  the  depoaition  of  Mnaaamat  Zamiran  before 
the  Seaaiona  Judge.  The  evldonce  of  theae  two  witneaaea  conatitnted 
the  whole  proof  for  the  proaecntion.  But  for  the  defence  one  Bikair 
Slahar  deposed,  ^1  know  the  prisoner ;  aha  gave  false  erid^noe  in  the 
Mag'atrate'a  cutcherry ;"  ao  Sheosahfti  Malli,  *'  I  know  the  prisoner;  she 
gave  falae  evidenoe.  before  tbe  Magiatrate." 

On  thia  evidence,  tbe  Jndge  convicted  the  prisoner,  not  of  one 
charge  or  of  the  other,  but  alternatively,  namely,  that  ahe  either  inte*^  • 
tionally  g^ve  false  evidence  in  a  jadicial  proceeding  before  the  Jndge, 
or  that  she  intentionally  gave  falae  evidence  in  a  judicial  proceeding 
before  the  Magiatrate. 

The  priaoner  appealed,  and  the  case  came  on  before  Norman  and 
Campbell,  JJ.,  who  considered  tliat  this  conviction  on  altematire 
charges  was  illegaL  Campbe^,  J.,  also  conaidered  that  the  Jndge  waa 
mmng  in    using  the   prisoner's   depoaition  before   the    Magiatrate   as 

evidenoe    to  prove  that  the  evidence  before  the  Jndge  was    f slae.    The 
oaae  waa  referred  to  a  Full  Bench,  with  the  following  remarkaby. 

NoBMAV,  J.^We  are  diapraed  to  think  that,  under  a.  381  of  the 
Code  of  Crimioal  Procednre,  the  Courti  ia  parsing  jndgment,  musi 
distinctly  specify  the  offence  of  which  the  accused  person  ia  convicted, 
and  that  it  is  only  when  the  same  facta  constitute  or  form  a  part  of  an 
oflence  nnder  one  or  other  of  two  sections  or  under  one  aeetion,  and 
that  the  Court,  from  imperfect  information.,  is  nnable,  to  say  nnder  which 
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liead^lMoffeiioefidls,  ftact  it  can  pass  judgment  in  tbe  altemfitiTe.    We  1866 

aoubt  wfaeCher  a  finding  that  A  B,  on  ^wo   different    days,   made    inoon-  :^~J 
MBtent  atoAemenfes  on  oaths  18  a   Biiffioieat   speotflcation   of    the   crffence^  ^^ 

It  maj  be  that  a  charge  may  ifoe  .bo   framed    under   s.   242,   in   order  Mumt 

or  4  u  1  RAW 

^ tgoard  against  ihecontiogency  of  the  Magistrate  committing  in  one 
cfaaifpei  and  the  Jadge  thinking  the  other  proved,  bvt  that  the  Sessiona 
Jadge  iflchottBdto  state  whioh  rol  the  two  he  believes  to  be  proved. 

Thereisanotiieriiointin  the  oaae  on  which   Oampbelli    J.,    entertains 
ft  strong  opinion. 

As  the  point  it  of  iiniportance«  and  as  theio  is  a  Gironlar  Order  (1)  wbioh 
we  undecBtand  is  in  confliot  with  some  decisions  of  the  Oonrt,  we  would 
Bngg«8t  the  ease  shonld  be  heard  before  a  Full  Bench  of  five  Judges*. 

The  following  judgments  were  delivered  }-• 

Pbaoock,  0.J— I  have  no  dotibt  that  tbera  msy  he  an  altcvnative 
finding  as  well  in  a  case  in   whioh    the  -evidenoe  proves  tbe    commia- 

sion  of  one  of  two  offences  falling  within  the  same  scotions   of    the    Penal 

Gode,  and  it  is  doubtful  which  of  suoh  offences  has  been   proved,   as    in 

(me  in  whioh  the  evidence  proves  the  commission  ef  an    offence    falling 

withia  one  of  two  sections  of  the  Penal  Oode»  and  it  is    doubtful   which 

of  suoh  sections  is  applicable.    This  appeam'  io   me    to  be  quite  dear 

when  8.381  of  the  Code  of  'Crhninal  Procedure  is  read  together  with 
8.242  «nd -cl.  5,  8.  882  of  thut  Code.  A  swears  before  a  Magistrate  that 
heaawtheprisenerkillB.  Tbe  priMnar  i«  committed  to  tbe  SessionB 
for  trial  for  murder.  A.  on  the  trial,  sweim  that  be  did  not  see  the 
prisoner  kill  B»  and  the  prisoner   is    acquitted.    A,  in   oont^equenoe,   is  « 

committed  for  trial  for  givkig  false  evidence,  and  -two  chargi-s  are 
•framed  aminat  him  under  b«  242,  Oode  of  Oiminal  IVooodure.  :-* 
First. — That  he   intentionally   gave   false   evidence   before    the    MriglB. 

trate,  by  sweaiinff  that  he  saw  the  prisoner  kill  B.  SetiOfuI,— That  he 
intentionalljxave  false  evidence  before  the  Sessions  Judge,  by  swearing 

that  he  did  not  see  the  prisoner  kUl  B.  The  Sessions  Judge  finds  that 
the  prisoner  intentionally  gave  false  evidence,  hnt  that  it  is  dotibtful 
whether  the  statement  made  before  the  Magistrate,  or  that  made  before 
tbe  Sessions  Judge,  was  the  false  one.  If  the  prisoner  w.is  innocent, 
and  the  statement  before  the  Magistrato  was  false,  the  prisoner  has  in 
consequence  been  improperly  committed  for  trial  on  a  charge  of  mur- 
der, and  has  suffered  all  the  degradation,  annoyance^  and  anxiety  of  being 
committed  on  a  false  charge.    If  the  prisoner  was  guiltjy,  and  the  witness 

(l)CircularKo.lOi,  dated  Calcutta.  I8th  April  1863,  Filed*!  OeQeral 
iLules  and  Circular  Orders,  pp.  22  &  23. 
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I39f        in  coiiMqneiice  o!  bribery  or   oUier  oaiiie>  has  gworn*  falsely   before 

the  SesBiens  Judge^  the   administrefeioii   of   justi  e   has   been    defeated 

^'^      aud  a  nurderer  has  hem  acquitted.    It  is  clear   that,    imlete   the  law 
M08ST      is  rery  defective,  or  we  are  to  trifle  with  the   adminiatratien  of  juetioey 

tT  AMIS  AM 

A  cnght  to  be  puidBhed.  It  appears  to  me  that  the  law  is  not 
deficient,  and  that  tbe  case  is  provided  for  by  the  Code  of  Original 
Proceduiv,  whether  it  be  read  aocording  to  the  strict  letter  or  according 
to  its  spirit.  In  such  a  case  it  would  seem  clear  that  the  Magistrate 
Was  right  in  framing  a  charge  containing  two  heads  nnder  s.  242. 
Tbe  Sessions  Judge  would  also  be  strictly  within  the  letter  as  well 
as  the  spirit  of  ss.  381  and :  82,  cl.  6,  in  finding  that  A  is  guilty 
of.  the   offence    of  intentionally   ftiving   false   evidence,    and    that   he 

is  guilty  either  of  the  offence  specified  in  toe  first  head,  or  of  the  offence 
specified  in  the   second   head   of  the  charge,   and   is   convicted    of  an 

offence  pnnishable  nnder.  s.  193  of  the  Penal  Cod<>.  The  wcrds  in 
cL  6,  s  382,  which  follow  the  words  «  namely,"  are  clearly  given  only 
as  an  example,  and  it  is  clear  that  without  an  example  of  a  case  falling 
within  the  lat'er  branch  of  s.  242,  such    a   case   falls   within  the   strict 

letter  of  ol.  5,  a.  362. 

The  otber  point  upon  which  rampbell,  J.,  is  stated  in  the 
reference  lo  entertain  a  strong  opinion  is,  as  I  understand  him»  that 
the  statement  mad*;}  by  the  prisoner  before  the  Ses^iions  Judge  was 
iiiconaequenceof  s.  32.Acfc  II  of  1865  (1),  inadmissible  against  the 
prisoner  in  a  criminal  provcedmg,  except  for  the  purpose  of  punishing 
her  lor  wilfully  giving  false  evidence  upon  such  examination,  ».«, 
•  exam  nation  before  the  J  ndge. 

Witness    wa  b  not  compelled  to  give  evidence  before   the  Judge,   and, 

therefore,  tbe  qutstion  does  not  arise  whether  she  would  be  protected  from 
a  charge  of  giving  false  evidence  in  her  examination  before  the  Judge 
httd  she  been  compelled  to  give  evidence.  Whatever  opinion  may  be 
entertained  upon  that  point,  there  can  le  no  doabt  that  the  evidence  give  i 
before  tbe  Magistrate  was  admissible  to  provo  that  the  evidence  givin 
before  the  Judge  Wtisfttlae.  The  prisoner  could  nob  have  been  excu  ei 
from  giving  evidence  before  the  Magistrate  upon  the  ground  that  her 
answer  migbt  criminate  her,  in  respect  of  the  evidence  which  she  might 
afterwards  give  before  the  Judge.  The  prisoner  is  charged  with  giving 
false  evidence  upon  her  examination  before  the  Judge,  and  upon  that  head 
of  the  charge,  the  statement  made  before  the  Sessions  Judge,  as  well  as 
that  made  before  the  Magistrate,  is  evidence,  the  former  to  prove  th^t 
the  prisoner  made  the  statement,  the  latter  to  prove  that   the  statement 

(1)  See  Act  I  of  1872,  s.  132. 
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was  Mse,  within  ilie  knowMge  of  tli<^  prisoner.    Bu6  the  statement  of        ^^^ 
the    prisonor   made  before   the  JTudge,  when  nied  as  evidence  against       Quibkn 
her,  IB  also  admissible  in  her  faror  if  the  Jndge  believes  it.    The  Jadge,  ^• 

takinf^  the  'two    statements  together,  and  the  prisoner's  plea  o!   not      ZAMiaTw 
gnilty,  which  in    substance   denies  that   she    intentionally   gave   false 
eyidence  before   the  Jndge,   says—'*  T  cannot  determine  which  of  the 
statements  is  false.    I  cannot,  npon  the  strength  of  the  first   statement 
alone,  finding  that  it  is  contradicted  by  the  second,  Fay  that  the  second 
is  false.     But  givinfi^  the  prisoner  the  benefit  of  the  doubt  which  has 
been    created  in  my  mind  by  the  fact  of  the  contradictioa  of  the  first 
statement  by  the  second,  I  cannot  say  that  the  second  is  false ;  I  oan 
sny  that  one  or  theither  of  the  two  statements  was  false,  within  the 
prisoner's   knowledge.    Looking  therefore,  at  the  evidence  which  has 
been  given  in  support    of  the  charge, .  that  the  second  statement  was 
f nlse,  I  am  doubtful   undsr  which  of  the  two  heads  of  the  charge  the 
offence  fal's.    I  oan  only    say   that   the  prisoner  has  been  goilty  of 
intentionally  giving  ^Ise  evidence  ;  I  cannot  say  that  she  is  not  guilty 
of   intentionally  RiTing  false  eyidenoe  before  the  Jodge,  or  that  she  is 
guilty  of  it;  and  therefore  I  can  only  find  that  she  is  guilty  either  of 
the  offence  charged  in  the  first  head  of  the  charge,  or  of  the  offence 
specified  in  the  second  head  of  the  charge,  namely,  that  she  intention- 
ally gave  false    eyidence   before  the  Judge^    or  that  she  intentionally 
gaye  false  evidence  before  the  Magistrate.*'     The  effect   of  that  finding 
is  that  the  prisoner  is   liable  to  be  punished  for  the  offence  for  which 
the  lowest  pnnishaient  ia  provided,  if  the  same  'punishment  is  not   pro« 
yided  for  both ;  see  Penal  Ckxle,  a.  72.    In  the  pirtioular  ca«e  referred 
to  us,  giving  false  evidence,  intending  to  cause  a  person  to  be  oonyicted 
of  culpable   homicide    not  amounting  to  murder,  such  as  the  evidence 
given  before  the  Magisinte,  would  be  punishable  more  severely  than 
giying  false  evidence  to  procure  his  acquiM«al.    The  former  would    fall, 
under  section  19i  of  the  Penal  Code,  and  the  latter  under  s.  1 93,  the 
maximum  punishment  being  for  the  former  offence  traosportatiou  for  life, 
or   iinprisanment  for   ten  years.,  with   fine,  and   for  the  latter  offence 
imprisonment  for  seven  years,  with  fine.    The  argument  of  Campbell,  J.,  ' 

would  lead  to  the  conclusion  that  no  indictment  ought  to  lie  for  giving 

false  eyid  nee  bafore  a  Judge,  if  it  contradicts  eyidence  previoasly 
given  in  the  case  b  fore  a  Mim^srate,  inasmuch  as  the  liability  to  be 
indictedi  if  the  evidence  given  before  the  Judge  ;d;ffers  from  that  giyen 
.beiore  the  Magistrate,  would  be  an  inducement  to  the   witness  to  stick 

to  the  first  statement. 
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Me  VoBMAV^  ;.-*!  do  fioft  tiiiBk  AftI  iU  AM  pofail  is  Uiii  rtfeMtee  i« 

hj  my  muuki  dMt.    For  ttTwtt,  I  ailll  ltd  «to  doaVto  wUoh  ard 
•zpresBod  in   tU  ordor    rtfming  tbd  cm*.    8.  881  m^s,  ikU   tba 

Utrttf  OooH  ''  shall  duiinotly  tpecifir  the  oAenot  «l  vliiA,  aad  the  Mekin 
flimiAH  ^  ^^  IndiMi  Penal  Occle  nnder  which,  iht  priconcr  ic  eonvietod, 
or  if  ife  be  donbtfnl  onder  which  of  two  ccctioiic  the  oCcooo  IrU*. 
eball  dictiiiotl/  ezprem  the  nine  aad  pMi  judgcMnfe  in  the  eHefoatire, 
eoooidmff  to  e.  72  ol  tbe  aekt  Code.''  I  cboiUd  ctill  doobfe  whether  % 
fiadiag  *'  thei  •  pricaner  eitber  gere  ftlce  erideoee  before  the  If ecictrMc 
en  the  let  Febnurr»  or  dec,  if  the!  eridence  be  tmci  gate  fftlce  eridcnoe 

befdre  the  Jndge  en  th«  let  of  ICajTi"  con  be  rrop^  ^^  ^  sp^eify 
the  offciMe  of  which  the  priM»cr  ie  gnilt/i  It  ia  TCiy  imporient  thai 
theie  ebeold  be  a  definite  and  weIl*iiBderetood  mle  on  the  rab  jeot,  and 
I  an  ^nite  oatiafled  (o  abide  I7  the  'jndfment  of  the  majoritj  of  the 
Ooort. 

On  the  other  pomt  rtdaed  bj     OainpbeIl»  i^  H  appears   to  me 
petCaotljr  dbtfooA  tbftt    dee  who  tnakca   a  criitoinal   dha^ge  agaHict 
anottie^  oAnnot  proteet  tduielf  li«m  8  erocc^aaihiatiea  tm  the  dircrt 
linMiloii  whether  the  ohai^ge  Wtft  tnie  6t  faiaft,  od  ihy  pmnt  IrbatcYef. 
Stan  acattttiing  for  tb«  ptirpoae  of  iffguttieiit,  that  itioh  a  perimn  cotitd 
piiotcbt  hittt^,  liiin,  if  he  anaw^rtd  tdluntatily  tnd  Withbut  claiming 
protMioii,  hill  knawet  #oQld  be  adtniaaibl^  agafnnt  hto,  and  wonld  eot 
hH  Ctodnded  by  the  Sled  acctioh  of  Act  II  6f  1886,  b«i!aate  it  wonld 
hoi  be  *'  eta  antw^r  Which  the  Withesk  bad  been  eOttpelled  to  give," 
Mtbib  th8  tttcining  of  thit  aeotion.    IndeM,  it  the  witneaa  eWned 
protectioii  in  iftiieh  a  okab,  and  aaid.  ih    atibttanc^  ^  I  r^ta  to  anawte 
beeaoft^  the  anawer,  if  I  tp^k  th^  troth,  will  eohtict  ne  of  p^tftatf 
btofbra  the  ICtgiiitratii,^  the    objection    Ihmld  be  alttMat  aa  atroifg 
^fidaJM  againit  hfan  an  if  the  witnaaa  had  adiniiladby  a  dixeetalttwer 
that  hia  former  atateinent  waa  falaCi    If  the  etidence  given  ia  a  anh. 
aeqn^t  e*ae  in  anawer  to  croaaMnamihatl^  a»d  nudcr  prtcint^  WdUd 
be  rei^itab  18  aa  againat  the  witaeae  tb  Bhbw  that  bH  fotwier  atatAmeiit 
Wtui  US3f»i  ihnch  mere  meat  it  be  ftdtoicaible  whto  the  inbaei|mnt  depofti* 
tton  df  the  iHtneaa  ia  given  Tolnntariry,  'and  Withont  kneaioie  of  8ty 
eoii,  ac  in  the  pretfeht  ca^c.    A  Atibae^^aiit  d^pcailion  has  8Twayii  been 
received,  both th  Sogland aM ih  thia 'cottntv^  n8  e^denccb  tip8w  aohaife 
of  peijttty,  to  sho#  the  fyaehood  ol  the  former  tfOHMutf  depotatibii  hy 
the  aaihe  witneaa.    Tbeitt  mm  nttteiMa  taiee  on  the  pohit  t  aad  the 
jpTbpriety  of  admitting  Inch  et)d8nc8  hat  nbrer,  aa  far  at  I  ttn  «M»8, 
bean  qneationed  by  any  one  eicept  Campbellf  /.>  in  tbia  caae. 
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ffTPH.^M*J^It^i5?l/  «>Mi»r  vitl>  tho    Je^n^ed  Cbiflf    Justice         ». 

J  PQii^r;  ^d,  miaX  tbjui  r^Jt^raijWP  sorfii  piQ^  I  w«i  ^olr  aware  th^^ 
jth^  ^SJ^tofl  M7  vwy  iftl^oQii  doi^bt?  on  the  poin^a.  Jivd^ed,  p^l^ 
CottrtB  did  i^ndooald  returo  ^n  alternative  fading  in  iuph  cases  of  .  false 
evidence,  the  moat  diaaatrous  conaequeacea  to  tbe  a^miqisfcration  ^9? 
juptic^  yroo\d  enaue^  Violei^t  ci;im©  and  crizfiea  of  pM  kinds  would  go 
|inpanihed,andt\iewitnefi9ea  who  }iad  been  bought  off  to  ^eny  &^ 
ptatex^enta  implicating  the  perpetratora  of  auch  violent  or  ptber  ipri^ft 
would  go  unpuniabed  alao.  I  can  .conceive  notlyn^  more  detriiu^;^^! 
to  aociety. 

Onliheaeoondpolai  veierredto  ii8»  I  regret  that  I  oacnot  concur 
wi&  jGaiopbeUy  i.  II I  ODderstand  him  aright,  I  thSnk  that  the 
foamkuition  of  Uio  fNriaooer  before  the  Judge  and  the  statements 
t)l  the  priaoner  befora  the  Magistrate  are  admiasible  for  tbe  reason 
givAB  bf  the  Chiaf  ioatiee,  and  are  admiasByie  to  test  the  prisoner's 
0piilt  or  iunocence. 

CUxPBBLLi  J.  (after  stating  the  f40tp)-rla  tbe  rieir  of  ^  .  J94S9 
the  deposition  before  tbe  Magiatrate  ;waa  eTJdencf  t9  if^i/PW  Mh^  ti!l# 
deposition  before  t/be  Indge  waa  tnlhae,  and  tb^  depo^itioto  hasSqro  it^ 
Judge  waa  evidence  to  sAiow  that  the  deposition  befx^re  Ao  'i/bufofii^x^ 
was  €alse.    On  this  Mnasamat  .&mirain  appeala  .to  thifi  Qpur^. 

"The  ease  tame  before  a  Division  ^nch  conaifitiQ^  isf  Vpn^aanr  f<f, 
and  myscAfi  and  having  doubts  regaraing  thfi  CWK^^  m  .r^ferjj^d  i^  ,to  a 
TnllBeneb. 

ITehadyin  Hie  §n^  place,  aome  doubts  wheiber,  under  a.  88} 
of'thfCodeofOriminaiFrooednre,  it  was  not  necefiaax^  fur  the  Joi^^j 
an  passing  judgment,  to  specify  the  pfflance  of  wbioh  the  jEM^cuaed  perao:;^ 
is  conyiote^y  and  whetber  it  is  not  only  whan  the  sap^e  Jbcp»  cpiiatltn;tp 
or  iorm  a  part  of  an  offence  under  one  or  jqth^r  pf  .two  actions,  4>r 
fioder  one  aeotion,  and  the  Court,  from  imperfept  Uiformi^tipn,  ia  nnabl^ 
ioaay  under  which  head  the  offence  fal|^,  ibat  it  q^n  pa^  j^figinen^ 
In  tbe  alternative.  We  doubted  whether  the  laK  eru|b)^  >  Judgia  ija. 
anch  a  ease  aa  the  present  to  convict  of  either  of  two  olj^argeia  pt  lalap 
evidence  in  the  alternative,  wheoi^  the  facts  ppn^itiitix^e  i,pe  of  th^ 
altemattva  offeneea  are  wholly  diffarent  frpm^a^))  Ppppa^^d  0i  tboflf 
«onstitatiag*tbe  other  alternative  offence. 
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Another  do  ibt   was    whether,   with   reference  to   the   proviBioni  of 

6  32,  Act  II  of  1865.  tbe  evidence   giren  by   Mufsamftt  Zaminm   before 

^''r*'       the  Magistrate  and   before    the     Judge   respectively    could  be   naedas 

Mr«BT      evidenoeagainstherinBupport  of  a  criminal  charge  of  falae  eriUeoce 

^^"'''''     gWenapon  another  occaBBion  than  that  on  whidi    the  eridenc*   eo  wed 

waB  given,  Museamat    Zamiran   not    having     pat    herself  forward  as  a 

witness  of  her   own    accord,  but  having   been  summoned,  and    in   a 

manner  compelled,  to  give    evidence^   first,   before   the  Uagistrate,   and 

then  before  the  Judge, 

With  reference  to  the  first  poii.t  of  doubt  noticed  by  the  Birisioo 
Bench, I  in  some  negree  concur  in  tbe  doubts  which  were  nuggesled 
by  Norman,  J.  I  am  not  by  any  means  clear  upon  the  point,  I  will 
only  express  some  doubts. 

But  with  regard  to  tbe  second  point— the  eonstructinn  of  a.  82,  Act  II 
of  1855 — I  have  a  strong  opinion,  whioh  I  will  now  proceed  to  exprasK 
6.  32  is  as  follows:—"  A  witness  shall  not  Ve  exeused  'from  answering 
any  question  relevant  to  the  matter  in  issue  in  any  suit  or  in  any  civil  or 
criminal  proceeding,  upon  the  ground  that  the  answer  to  such  questit  a 

» 

will  crim'nate,  or  may  tend,  directly  or  indirectly,  to  orioiinate  socli 
witness;  or  that  it  will  expoee  or  tend,  directly  or  indirectly,  to  axpose 
such  witness  to  a  penalty  or  forfeiture  of  any  kindt  provided  that  no 
such  answer,  which  a  witness  shall  be  compelled  to  give,  shaUr  except  f  or 
the  purpose  of  punishing  such  person  for  wilfully  giving    false    evidence 

upon  such  examination,  subject  him  to  any  arrest  or  proseeution,  orba 
used  as  evidence  against  such  witness  in  any  criminal  proceeding.*' 
.In  cases  of  fialse  evidence  formerly  tried  by  m^,  I  hate  expressed 
the  opinion,  with  reference  to  the  above  provision  that,  although  the 
evidence  of  a  witness  taken  before  a  Magistrate  may  be  used  to  prove 
his  subsequent  perjury  be ''ore  the  Judgctbe  evidenoe  taken  before  the 
Judge  cannot  be  used  to  prove  a  prior  perjury  before  the  Mi^istrate; 
that,  consequently  when  there  is  no  other  evidence  on  the  record,  a 
charge  of  false  e  vide  ice  before  the  Magistrate  only  supported  by  the 
subsequent  cvide  nee  of  the  same  witness  before    the  Judge*  must  fall 

to  the  ground.  If  so,  an  alternative  conviction  that  the  accused  has 
committed  one  of  two  offences,  of  which  the  not-to-be-snpported  oharga 
of  false  evidence  before  the  Magistrate  is  one,  cannot  be  saataiaed . 
Whether  the  convieii^n  be  on  a  single  charge,  or  a  double  charge,  no 
charge  can  be  supported  without  evidence  of  some  sort.  As  respeots  the 
charge  of  giving  false  eyidence  before  the  Judge,  although  tbe  wording 
of  B,  32  of  the  Act  might  leave  some  room  for  doal>t»  I  do  noi  think  ii 
could  hare  been  intended  to  protect  a   witness  against   subsequent 
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porjiirj  ;  and,  nnderstan  ling  tbat  tbe  other  Jadges  of   tbis   Bench    fally         1869 
agree  with  me  on  tbe  poiot.  I  may    now  hold   with    confid«nce    that   tbe       q^j^^j^ 
evidence  of  a  witness  taken  before  the  Mnsistrate   may   be   used   as   pro       ^,^' 

UrsBT 

fan^o  evidence  on  a  charge  of  snbsecrnent  false  evidence  before  tbe  Jndge*     ZAiijiiAs 

As  respects  tho  other  charge    of    false    evidence   before  the   Ifagistrate, 

and  the  qneetion  of' the  admissibility  as    evidence   against   the   prisoner 

of  his  snbseqneut  evidence  before  the  Jndge,   it    seem   to  mo   that    the 

policy  of  the  law  on  this  latter   point    is  clear.    The   old   English   mie 

was  that  no  one  was  compelled  to  criminate   himself,  and    t  o  man    was 

obliged  to  answer  a  qnestion  if  his    answer    wonld  expose   him   to    the 

risk  of  crimioal   proceedings.    This   system    wos    attended    with   many 

inconveniences,  and  the  Indian  Legislatore,  by  Act  II  of  1855,  adopted 

another  rule.    S.  32  enacts  that  no  witness  shall  be  ezoosed  from  answer* 

ing  any  relevant  quesiioti,  on  the  gi'oand  tbat  the   answer   will,   directly 

or  indirectly,  criminate  such  witness  or  expose  him  to  a  penalty  of  any 
kind ;  bnt  then  it  goes  on  to  provide  that  "  no  snob  answer  which  a 
witness  shall  be  compelled  to  give,  shall»  except  for  the  purpose  of 
punishing  snob  person  for  wilfully  giving  false  evidence  apon  such 
examination,  subject  him  to  any  arte  t  or  prosecution,  or  be  used  as 
evidence  against  such  witness  in  any  criminal  proceeding,"  Witnesses 
a-e  bound  over  and  compeIl*'d  to  give  evidence  at  a  Court  of  Sessions  ; 
and,  as  I  understand  the  present  law,  if  a  witoess  were  to  o^>}ect,  "  I 
cannot  state  the  truth,  for  that  would  disclose  that  I  committed  a  murdev, 

or  tbat  would  disclose  that  I  gave  false  evidence  on  a  former  occssion,'* 
the  Judge  would  explain, ''  you  need  be  under  no  apprehension  ;  yon 
must  answer ;  bnt  nothing  that  you  say  can  be  used  against  you  in 
order  to  convict  you  of  the  murder,  or  the  false  evidence  on  the  prior 
occasion  :  you  may  therefore  speak  out  without  fear."  If  tbat  be  not 
the  meaning  of  the  law,  I  sm  quite  unable  to  understand  what  is  the 
meaning  It  seems  to  me  that  a  witness  compelled  to  appear  in  a 
Session  case  is  protected  from  any  use  against  him  of  the  evidence 
which  he  gives  ;  and  that  such  evidence  cannot  be  used  against  him 
in  a  criminal  proB«>cution  to  prove  that  he  committed  perjury  on  a 
former  occasion.  If  it  were  otherwise*  witnesses,  who  had  committed 
themselves  to  certain  statemepts  when  first  carried  by  the  Police  before 
the  Mngistrate,  would  be  no  longer  free  agents  ;  they  would  go  into  the 
witnes«-box  with  halters  round  the>r  neckf.  If  they  venture  to  speak 
freely,  they  may  immediately  be  committed  on  an  alternative  charge  of 
th'S  kind  without  further  evidence.  The  absence  of  any  other  evidence 
impliesthatif  they  Slick  to  their  original  story  they  are  safe,  but  if 
hey  say  tbat  which  may  be  the  truth,  they  are  forthwith  liable  to  be 
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indiefaed  for  penoiy.  IftlMjgive  false  «ndeoM  ai  tlie  AcMioof,  by 
all  mmuis  proT«  iho  charge  Mid  f  uniaib  tkwm,  B«t  to  p«ni«k  tiicm  on 
jftD  altf  nttbtxTe  findii^t  wiiicb  luooaaarily  iroplietf  tli#t  (h4  evi|k«^»  beiqr^ 
the  Ses^ioiiK  Cowrt  m$f  ba  trae,  witb<M)t  ftnj  Qih«refidenM  4o  the  prior 
perjury  iha&the  privilfgad  •vidtnca  wkidi  tbcj  aco  conpeUad   4o   giv«9 

«eem8  to  bm  ooatrarj  to  tbe  letter  »?  d  the  policy  of  tiie  lev.  II  U»et  be 
U«rul.  Bewioiis  triele  matt  beooveafaice.  Witi)e«aee  beve  mo  ^ioq 
bnt  to  repeat  the  story  ooro  told  to  the  Polio«>  end  the  M^giekmte. 
Idonott^iak  that  it  oialBes  any  difterenoe  thet  the  witn^ee  did  AOft 
|{0  thiengh  the  form  f  {  n^fnsini?  io  an  pwer,  and  being  told  by  the  M^st9 
that  she  most  answer.  She  was,  I  tUuk.  in  every  eenae  eonpdled  to 
^  eerid  nee.  8he  naecompefledteeppeT  belove  the  StMione  Conr^ 
and  being  chere  thi  law  by  penid  eaactmente  compelled  bar  ie  gire 
evidence.  Th^relo  i«,  in  my  opinion,  in  iUe  eeee  the  eiri<)enoe  ii}cen 
before  the  Jndge  wae  improperly  and  vrot  gfnlly  need  in  enppori  at 
^eobacge.of'fiaUe  evidence  g'ren  be'O'fn  Hhe  Magiaitrate,  and  a  cgnvi^ 

tion  fons<led  npon  that  evidence  only  eai'Oot4)e  ^niteined. 

ThepreNontcaeeineomewhatpompUoaM  by  tidh  th«t  ilxp  jprieoofT 
Has,  in  aome. tort*  enpplied  what  may  poeaibly  be  oonsidered  eridenoe 
npofi  thia  bead  of  the  chaise ;  tliat  i«  to  saj»  the  eharge  of  falee 
evidence  before  the  Magistrate,  inaBmuob  as  two  of  ber  idtnesses  have 
atateflVforeiheCoart,**!  Icnow  that  Mnaaaomt  Ztimiran  gare  falee 
«videttee  before  the  Mag  stra  e/*  i  nt  it  seems  to  me  (hat  a  statement 
of  «b«  kiiidi  iHtbont  any  partio«!ars  aa  io  whieb  tbe  witneaa  pledgee 
iiima^f  to  kia  means  of  knesrledge,  ia  no  evidence^  and  uertuinly  is  toially 

linsitiicteaieTOdeneeon  4i^ieb  to  convict  a  priaoner  of  ^ring  IsUe 
neidenoe. 


In  i|iy  opinion,  the  conviction  ongbt  to  be 
ordered. 


Mxd  A  aev  trUi 
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B«/bfo  Sit  Bamei  Peaeeth,  Kt,  Chirf  Jueiice,  Mr.  Ju$Uc€  Lachf  Ur  1866 

J%$ti€$  L.  8.  Ja4k$^nf  Mr*  JtuiU^  Oampb<U,  and  Mr.  JubHcb  Maephertcn,       Aug  81. 

1»  Tu  XATiBjk  Of  iH»  P«riTiov  Of  SUBJAN  OSTAGAB^  '"^ 

Jet  XXUI  €f  1861,  •.  35« 

T1i«  tiiw  foniinictioii  of  ■.  86  ot  Art  XX  HI  of  1861  (1)  it  tbal  the  High  Coiiti 
may  eall  for  the  reoord  in  any  cMe  in  wbich  a  tQlxird^te  Court  ezeroiMt  a 
Jtrisdidtioii  whm  U  liat  none,  or  clceeds  it  mhm  H  baa  jtinBdiotion. 

The  words  in  8. 86  '*  the  Sndder  Conrt  may  aet  Aaide  the  dedaion  peiMd  eti 
appeal  in  tncb  case  by  the  suboidinate  Conrt,  or  may  paaa  anch  other  onler  in  the 
rane  *a  tdan^b  Snddrr  Conit  inay  aeelli  right,"  nran  that,  wbere  a  Conrt  ezcgeds 
its  Jnriftdietion,the  High  Com t  nay  aet  aaide  that  part cf  the  ordinr  whidi  ia  in 
exceaa  of  jnriadiction,  and  that,  where  the  decieion  of  the  anbordinate  Conrt  ia 
tnadtf  on  appeal  in  a  caie  ia  whidh  H  has  no  itppelbte  joriadloiioii,  the  proper  oi^. 
dor  la  to  laet  aaide' the  deciaion  altogether.  If  an  appeal  be  .heard  oy  aaob* 
ordinate  Conrt  which  haa  ne juriadiction  to  bear  it,  wb<?n  it  onght  to  be  heu^  by 
another  mhc*dinaie  Ooori  which  baa  jariadietluB  to  hear  it,  tho  Conrt  ftiay  aet 
aaide  the  deoiaion  of  the  Conrt  which  bad  no  inriadictioaay  and  may,  if  it  think 
eighty  tafer  tfie  cAie  to  the  Court  which  had  (nriadiction  eren  if  it  be  too  .late  to 
prafer  a  frarii  appeal  to  that  Conrt.  The  Jnd^  hating  etiteHailied  an  appeal 
where  none  lay,  ia  no  ground  for  interfering  with  a  deoiaion  which  the  LagiaUtore 
iatonto  to  be  finaL 

jAfliaCW,  J.,  differOd. 

d^ifia  OMO  wag  atatod  for  the  oonaideration  of  n  Foil  Beneh  by 
Loo->  and  Maqpherson,  JJ.,  in  the  following  tenog  t 

In  this  oaie  three  deoreo-holderti  took  out  ezeeution  of  their  rog|  oc- 
tiTo  dtksrees  and  AttiMshod  the  property  of  the  debtor  on  rariotii  dateg 
The  sale  waa  made,  bat  befbre  the  sale  pfooeeda  were  diatrlbated,  it  was 
foiibd  tH«ii  the  decree  held  by  the  decree«>holder  who  had  made  the  Brat 
aitiMsbment  in  order  of  time,  waaeolloeire,  and  be  waa  declared  iooapable 
of  {partaking  in  the  ptooeeds  of  gale ;  the  Moonaiff  then  dietribnted 
the  proceeds  rateably  between  tke  other  two.  An  appeal  wag  pro> 
ferredtotheJndge,  who  held  that,  of  the  two  other  deoree-boldera,  the 
one  who  attaohedflrai  waa  entitled  to  reoover  the  whole  of  hia  debt 
from  the  sate  proceeds,  the  balance,  if  any,  being  paid  to  the  other, 
tSrodD  thie  Order  Ml  appeal  has  been  preferred  to  this  Conrt,  but  we 
thitik  that  no  appeal  Ues,  fbr  this  fs  a  disptite  between  rivid  decree- 
hbiderftreginrdingthe  dtatribntton  of  sale  pfcoeeds,  and  it  has  been 
TtiledbyaFtallBelivh(8)  that  no  appeal  w9!  lie  in  snoh  a  oaae.  Bnt 
tbepelitfonernrgesth^t.  if  there  i»  no  appeal  to  this  Ctonrt,  thstw  was 
e^oaUynoappaaitoihaJadf^eithatlie  kas  noted  withont  Jnrisdiotion 
in  accepting,  and  passing  orders  in,  the  appeal  i  that  s.  86,  Aot  XXIU 
(1)  See  84  A  A6  Vio.,c  I<M^a.  15. 

tf^In4h9nMtw(^^PetiH(mofIh(>owriKaMi,m(e^j^ 
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IMS        ^^  ^^^'  ^^^^'  ^^^"  Court  power  to  send  for  the  record  in  tnch  cases* 
..  and  if  the  Judge    has  acted  without   jurisdictioo,    to  fMSS  such  order 


I"  '■■■       M  seem  right- 

M4TTIR  or  "  .  .  .  *  -.1  «r      A 

THie  Pbtitiom  We  think  it  advinkble,  oonaidennn  how  frequently  i.  35^  Acfc 
•F  SoBJA»  XXIII  of  1861,  is  appealed  to  bj  petitioners  as  giving  this  Court 
powers  of  interference  with  orders  passed  below,  to  lay  this  case  befors 
a  Full  Bench,  for  an  authoritative  ruling  as  to  the  meaning  of  the  above 
aection.  Two  interpretations  have  be<  n  put  on  the  words  in  the  earlier 
part  of  the  sf ction,  which  we  quotei — "The  Sudder  Court  may  call  for 
the  record  of  any  case  deeded  on  appeal  by  any  subordinate  Court,  in 
which  no  further  appeal  shall  lie  to  the  Sudder  Court;  if  sach  subordi- 
nate Court  phall  appear,  in  heaiMng  the  sppeal,  to  have  exercised  a 
juriadict'on  not  vested  in  it  by  law.*'  icoordin^f  to  one  interpreta*ioa 
il  e  meaning  of  these  words  is,  that  if  the  Judg^  admits  an  appeal  from 

the  orders  of  a  lower  Court  where  no  sppeal  is  allowed  by  law,  and 
passes  an  order  thereon,  the  High  Conrt  has,  under  the  provisions  of 
this  section,  authority  to  call  for  the  record  and  p«ss  any  order  that  may 
appear  to  be  right,  whether  snch  order  be  for  the  setting  aaido  or  con- 
firming the  order  of  the  Judge,  or  for  oorreoting  any  error  made  by  the 
first  Coarf,  According  to  the  other  interpretation,  the  meaning  is  that 
the  Hiuh  Conrt  can  intefere  only  in  cases  in  which  an  appeal  is  allowed 
to  the  Judge,  but  in  which  no  special  appeal  is  permitted  by  law,  such 
as  suits  referred  in  s.  27,  Act  XXIII  of  1861.  If,  in  disposing  of 
such  appeaKthe  Judge  has  eseroi  ed  a  jurisdiction  not  vested  in  him 
by  law,  this  Court  my  interfere  to  correct  his   error. 

If  the  littter  be  the  correct  interpretation  of    the  law,    then   this   Court 
cannot  interfere  in  the  present  case,  tti^ugh  it  is  obvious  that  the  Judge. 

in  admitting  the  appeal  and  reversing  the  order  of  the  first  Court,  has 
acted  wiihout  jurisJiction,  inasmuch  as  the  law  does  uot  allow  of  an 
appeal  in  buch  cases;  and  a  decision  of  a  Full  Bench  (I),  followed  in 
repeated  instances  hy  the  Divisional  Benches  of  this  Court,  has  ruled  ihat 
there  is  no  appeal  by  one  of  of  several  decree-holders  from  an  order  paaeed 
in  exec  tion  regardhig  the  distribution  of  sale  proceeds.  Bere  it  is 
obvioustliat  the  Judj^e  has  acted  illegally,  and  this  Court  is  powerless 
to  pat  him  to  rights.  The  present  case  is  only  one  of  many  which 
.  have  come  before  the  Court,  and  some  times  the  Court,  considering  the 
former  of  the  two  interpretotione  to.be  correct,  has  interpreted  and  cor- 
rected  the  error  of  the  lower  Court. 

Another  question  sriaes  as  to  the  scope  of   the  latter  words  of  s.    35, 
Act  XXIli  of  1861,  which     are     as    foUows:     ^'he     Sudder     Court 
(I)  In  thi  matt^  of  the  PHiton  ofDocown  Kazi  ante,  p.  517. 


FULL  BBNCH  BULINQSr  S^ 

nay  aol  aucto  tke  deoisioa  passed  on  appeal  in  8och  case  by  the  soh^        IM^ 
ordi&ate  CoaTt*  or  may  pass  snch  othJar  order   in  the   oase   as  to  sneh       , 
Sndder  Coart  may  seem  right,"    Do  the   words  in  the  passage  of  the    uattib  of 
law  quoted  enable  this  Court,  whenever   it   has   junsdiction  to  act  at^''^*"*"^^ 
all,  to  interfere  with  the  order  pa^secl  by    the  first  Court  should  it  be       Qstaoak 
erroneoos,  as  well  as  with  the   order  passed  in  appeal ;  are  the  words 
**  pass  such  other  order  in  the  case,"  restricted  to  correcting  the  error 
made  by  the  Judge  on  appeal  P 

Baboo  Ahhdi  Ohdfdft  Bd«d  fob  the  |>etitioneh 

The  following  judgmimta  were  delivared  ^-* 

PsAcoCK,  C J".— (Loch  and  JifACPHERsoir,  JJ.,  concurring). — The 
fii^t  questioxl  reffeirr^d  to  tis  i^  (readk).  It  ipp^ars  to  trie  thUt,  under 
the  section  rdf^fred  td  (Which  is  iiot  t^y  ^'eiiriy  worded)  thii  Court  has 
power  to  interfere^  either  in  H  ease  in  iitrhftii  thci  Judge  exercises 
ail  appellate  jari^dictidn  whi<^h  he  has  to  (rbweir  -  to  ^ercis^,  or  in  a 
case  in  whidh,  in  tke  cfxercise  of  a  jurisdiction  whitih  Ke  has,  he 
exceeds  h^  jurisdiction.  The  w<AtlB  of  ihd  first  pott'on  of  s.  85  al^  r—* 
**  the  Sddder  Court  niay  call  for  tii4  record  of  ftny  casis  decided  On  appeal 
by  aiky  sabordinate  Cunrt  in  l^hieh  hb  ftirth^r  appeal  i^hall  lie  to 
the  Silddelr  COart^  if  rach  stiboixliilate  GouH>  shsll  iippear,  id  hearing 
the  appeal,  to  hatd  exercised  a  }ui!sdict!olx  ndt  tested  in  it  by  Uw.^ 
Hie  first  lirord  that  causes  ambigiiity  is  the  ^oH  "  further."  It  is 
6on6idered  by  some  that,  by  the  words  **  in  which  no  further  appea 
shall  li6  td  the  Sudder  Courl,**  the  l^gislatilre  intended  cased  in  which 
an  appeal  Would  lie  to  the  sub6rdinite  Court  Without  a  tuHher  appeal 
to  the  Budder  Court.    It  is  eoritetid^,  iH  Support  of  this  view,  that  Ui^  ^ 

tro^d  "  f a#th6t"    Is  not  appUdabld  to  a  cas«  in  Whi6h  ho    appeal    lies, 
either  to  the  subordinate  Court  which  eateroises    it,   or  to  the   Sudder 
Court;  but  the  fii'st  part  Of    khe  section  mvst  be  read  In  eonjunotioa- 
With  the  tobseqaent  words^   '*  if   snch    Subordinate  0ourt  tfMall  appear 
in  heari^g  the  appeal  to  have  azercised  a  jurjsdictiolt  not  vedted  in  it 

by  law."  The  words  are  hotr  '^  if  in  deciding  the  appeal,  -the  Oohit 
sliall  appear  to  have  ezoeeded  its  jufi^dietieo/'  but  *^  if  in  hearing  th6 
appeal  it  shall  appear  to  have  ezercited  a  iuritdiotiOn  hot  rested  in  it 
by  law/'  If  a  Judge  should  hoAr  an  appeal  in  a  osise  in  Which  he  has 
no  appellate  jurisdiotioo,  he  would  appear  to  have  ezeroiaed  a  power 
not  veslcd  in  him  by  law;  and  yet,  if  no  appeal  lay  to  the  8udder 
Court,  no  further  appeal  than  that  whioh  the  sabordinate  Court  in  fact 
heard  would  lie  to  the  Sadder  (joart. 
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I^^,      falls  with'n  the  teotion,  is  rather  the  heering  tbm  the  deeitioiL    If  the 
XATTSB  Off    hearing  wm  an  exeroiee  of  a  jarisdiotion  not  vented  by  law»  the  deciiion 
or  SuBJAN     oonsequent  upon  such  hearing  maj  be  set  aside,  without  referenoe  to 
OsTAGAA.     the  decision  itself.    The  seotion  prondes  for  setting  aside  the  whole 
decision^  not  merely  of   anj  part  of  it   which  maj  be  foand  to  be  in 
excess  of  jutisdiocion.    Looking  at  the  whole  section,  and  rea<Uiig  the 
words  *<  in  whioh  no    farther  appeal  shall  lie  to  the  8adder  Cofori" 
together  with  the  words  i*  if  such  snbordinate  Goart   shall    appear  in 
Itesnng  the  appeal  to  hare  exercised  a  jarisdiotion  not    vested  in  it 
by  law*"  and  the  sobseqoent  words   of   the   section,  I  think  the   tme 
oonstmction  is  that  the  Sadder  Conrt  may  call  for  the  record  in  a  case 
in  which  a  suboordinate  Conrt  exercises  an  appellate  jarisdtction  where  it 
has  none,  or  in  a  esse  im  whioh  it  exceeds  its  jurisdiction  where  it  has. 
I  think  that  the  words  "  ia  whioh  no  farther  appesl  shall  li^  to  the  Sad- 
der Court"  means  any  case  in  which  there  is  no  appeal  to  the  Sadder 
Courts  or,  ia  other  words,  no  appeal  in  which  the  decision  in  the  appeal 
heard  defacio  can  be  set  aside.    Where  there  is  an  appeal  to  the  Sad- 
der Courtj  any  part  of  a  decision  which  is  beyond  jurisdiction  can  be 
set  right  on  appeaL    But  if  therd  be  no  appeal,  t^  en  the  Budder  Conrt 

IS  authorised  to  call  for  the  record  and  set  aside  whateyer  the  snbor- 
dinate Court  has  done  in  excess  of  ita  jurisdiction.  There  are  very 
few  cases,  beyond  those  in  s.  27,  in  which  an  appeal  is  given  to  a 
subordinate  Court  without  a  special  appeal  to  the  8ud(ler.    But  there 

may  be  many  cases  in  which  appellate  jurisdiction  may,  through  error, 
be  exercised  without  jurisdiction,  in  which  there  is  no  farther  appeal 
to  the  Budder,  because  there  is  no  appeal  given  by  law  either  to  the 
subordinate  Court  or  to  the  Sudder  Court.  Such  cases  were,  I  think* 
dearly  intended  to  be  included. 

i^s  to  the  second  question  in  In  the  nuUUr  ofihe  PeUtion  cf  Doeowri 
Kasi  (I),  whioh  was  referral  to  a  Full  Bench,  and  was  decided  attbia 
sitting,  the  Court  considered  that  it  would  not  be  right  to  pass  an  order 
interfering  with  a  d  cision  which  the  Legislatoxe  intended  to  be 
final.  In  this  case  the  order  of  tfie  Munsiff  was  intended  by  the 
Legislature  to  be  final ;  and  therefore,  so  far  frum  thiuking  that  it 
would  be  right,  I  think  it  would  be  wrong  for  tbia  Court,  simply  because 
the  Judge  did  erroneously  exercise  a  jurisdiction  whioh  did  not  belong 
to  him,  to  enter  into  the  question  whether  a  decision  intended  by  the 
Legislature  to  be  final  was   right  or  wrong.    The   words  of  the   Act 

(1)  Jn<«,p.  617. 
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kere^iire  aj^ain   important.    '*  Tha    Sudd  r  Court  mAj   set   aside   the         isee 
decision  passed  oa  appeal  in  sooh  osse  hj  the  snbordinate  Ooart»  or    may  '    j  ** 

pass  sach  otker  order  in  the  oane  as  to   soch   Sadder    Court   may   seem    mattxb  ob 
right."    It  is  not  that  the  Sudder  Court  may  set   atide  the   deoision    of  *»"^  g'™^" 
the  subordinate  <^ourt»  and  pass  such  other  order  in  the   oose   as   it  may     OsTXoAa 
think  right,  but  that  the  Sudder  Court  may    set    aside    the    decision,   or 
pass  suoh  other  order  as  to  it  may  seem  right.    It  appears    to    me    tba^ 
where  a  Court  ezoeeds  its  jurts^ction,  this  Court   may   set   aaide   that. 
part  of  the  order  which  is  in  excess   of  juriedietif^n,  and   that,    where 

the  deoision  of  the  subordinate  Court  is  made  on  appeal  in  a  case 
in  which  it  has  oo  appellate  jurisdiction^  the  proper  order  is  to  set  aside 
the  decision  altogether.  If  an  appeal  be  heard  by  a  subordinate 
Court  which  has  no  jurisdiction  to  hear  it,  when   it   ought   to    be   heard 

by  another  subordinate  Court  which  has  jurisdiction  to  hear  it,  the 
Court  may  set  aside  the  decision  of  the  Court  which  had  no  jurisdictioDt 
and  may,  if  it  think  it  right,  refer  the  esse  to  the  Court  which  had 
jurisdictioa  even  if  it  be  too  late  to  prefer  a  fre^h   appeal  to   that  Court,  , 

Jackson.,  J.^I  regret,  to  be  obliged  to  differ  from  the  judgment  of  the 
majority  of  the  Coarb  in  this  matter.  It  appears  t(5  me  that  the  wordmg 
of  s.  35,  Act  XXIII  of  1S61,  does  not  permit  the  Court  to  interfere 
in  cases  where  the  lower  Appellate  Court  has  heardi  an  appeal  which 
it  hadnojurisdiotion  to  entertain.  I  admit  that  this  construction  is 
of  very  much  less  convenience  t'uau  that  which  has  bean  adopted  by  the 
Chief  Justice  and  my  learned  brethren*  At  the  same  time,  I  feel  bound 
by  the  express  words  of  the  section  itself.  If  we  look  at  s.  85  and  the 
sections  which  it  follows,  and  look  to  the  nature  of  Act  XXIII  and  refer 
to  the  Acts  which  it  supersedes,  I  think  the  meaning  is  dear  enouj^h. 

Act  XXIII  of  1861  was  an  Act  for  amending  Act  VIII  of  1859 
(for  simplifying  the  procedure  of  the  Courts  of  Civil  Judicature  not 
established  by  Rjyal  Charter),  and  for  consolidating  the  Acts  previously 
passed  for  the  amendment  of  the  said  Act.  It  appears  to  have  gone 
over  the  whole  ground  which  had  previously  been  traversed  by  the 
amending  Acts,  to  have  thrown  the  whole  of  those  Acts  into  one,  and 
to  introduce  new  matter  which  had  been  found  necessa-y  for  the  further 
amendment  of  the  law  of  procedure.  One  of  the  Acts  which  were 
repealetl,  by  Act  XXIII  of  1861,  was  Act  XLin  of  1A60.  This 
enactment,  following  Act  XLII  (which  was  the  Small  Cause  Court 
Act  for  the  Mofussil),  gave 'a  certain  finality  to  the  decisiosis  passed 
iu  regular  appejJ  iu   cisei    of    the   Small   Cau  e   Court    class   triedi 
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i860  toiin  the  Conrts  of  Small  Cansea  proper,  bat  in  tbe  oi<dixmr7  (SvH 
**"x  THiT^  OonrtB,  and  it  provided  the  mode  of  atating  a  case  and  obtaining  the 
MJLTTKB  OF  Opinion  of  the  Sndder  Court  npon  sneb  oaae.  Se.  27  to  M  of  Act 
THBPirrrfiM  XXIIIoll86lexaoti7  replaoa  as.  1  to  8  of  Ast  XLIII  of  1860^ 
^OaTAQAB  Then,  immediately  follow  tngtboMfleotMQa,d7  to  M^  oomea  a*  86.  I 
think,  from  the  location  of  a.  35  immedia^ol j  after  those  aaotioaa  of  tba 
Act,  and  before  a.  36,  which  reiatea  to  a  anbjeot  whoUy  difleva»t»  it  i« 
qoite  olear  that  that  aeotioD  waa  conneeted  with  the  aobjeet  treate4  of  in 
aa-  27  to  84.  These,  like  Act  XLIII,  firat  provided  that  no  appeal  ahaU 
)ie  in  oasea  of  the  naturo  deacribed.  They  next  provided  the  meana  of 
Inference  to  the  Bndiier  Court  where  a  ease  ahoold  bo  atated ;  and  then^ 
aa  if  to  provide  againat  a&bilure  of  jnatice  In  eaaea  wheie  apeeial  appeal 
waa  taken  awaj,  and  in  which  the  lower  Appellate  Gotirt  did  not  think 
fit  toanbmit  a  oaae  to  the  High  Oonrt  for  opinion,  ii  wae  provided  that 
**  the  Bnddpr  Court  may  call  for  the  record  of  any  oaae  decided  on 
appeal  by  any  aubordioate  Coart  in  w^iioh  no  farther  appeal  shall  lie  to 
the  Sadder  Court*  if  ench  anbordfatat^  Coovt  ahall  appeal  i»  heariBg 
thaappeal  tohavaexemaeda  juiadiotion  not  vested  in  it  by  Kw/* 
7I^at.  seems  to  qie  to  psovide  foe  caaes  in  which  apecia]  appeal  ia  barred» 
^din^hioV&oaaemiglitnothi^veb^n  stated  by  the  lowjar  Appellate 
^oiirt.  I  cannot  get  over  the  wor^s  ^'  in  which  no  fartber  appeal  shall 
lie  to  the  Sadder  Coort/'  Thoaq  words  iiidionte  cleai:ly  to  me  the  caa^ 
9f  one  appeal  being  flowed*  and^  a  sooond,  (^  special,  or  farther  appeal 
sot  being  allowed.  Nothing  l^as  been  snggestQd^as  f or  aa  I  haye  hoards 
to  aceovnt  for  the  a,se  of  those  words  otherwise  than  aa  I  have  anggested^ 
Then  the  ezprassioQ  "  in  hearin  g  the  appeal*'  appeaora  ta  me  aJUio  tq 
admit  a  construction  quite  consistent  with  the  view  I  have  tnkien* 
It  seems  to  me  that,  if  by  these  words  a  going  beyond  the  proper 
jarisdiotioa  of  the  Coart  in  entertaining  the  appeal  had  been  alluded 
to,  the  words  "in  hearing  the  appeal*^  would  not  have  been  used,  bat 
*'  in  admitting  the  appeal."  It  appeara  to  me  that  the  word  **  hearing  " 
ia  meant  in  the  aense  of   determining,"'  and   that    the    aeetion   uMana 

ihat  when  a  aabordinate  Court  hearing  an  appeal   lawfully   before  it,   in 
determining  that  appeal,  granta  some   relief    or   makes   aome  direotioa 

beyond  its  lawful  o>mpeteDce  to  make,  then  the  Bigh   Court  ntay    aend 
for  tie  proceedings,  do.  • 

■ 

That  appeara    to    me  to  be  the  meaping  of  the  section,  and  then    as 
to     the     concluding     pirt  of  the.  section, "  and  the  Sudder    Court   may 
B»t  aside  the  decision  passed  on  appeal  in  such  case   by   the    subordinate. 
.Court,  or  may  pass  such  other  order  ia  the  case  as  to  such  Sudder  Court 


IDft;  8«9m  rigktj^  tNb  S6^m9  tot  ma  to  mec^gt  th^it  (his  Qoaxt  may   eitfier        1860 
lvholl]r  i^dT^e  thejndj^QEiiei^t^  orpa98  9iich   modified  w   ofter   order  aa        j^  the"" 
H  maj  %hi*k  fi^»  fiind  «P  ((bo  lover  Appellate  Court   viffikt   Imie  paseeii.    vAnva  or 
If  this  seofcion  does  inelode  th^oase  of  appeals  impfoperiy  ^ard   by  tbe  ^?f  gl^^J^^^ 
lower  Appellate  Coavk,  surely  all  ^hat  tlie    Sigh    Oort    oould   properiy      OssAa^B. 
do  woald  ba  to  afficiftor  leav^  aa<lLS4»Qrbed  tbe  decisioo  of    the   Coort  xjf 
first  instance  which'  by  law  wa^  finah     It   would   then    be   ont    of  ptaoe 
to  use  saob  words  "  pass  such  other  order  in  the  case  as  to  such  Sudder 
Oourt  may  seem  right." 

• 

I  am>  thsrefore,  Qompalled  t»'di8%gi«e  vitb  the  m^ijorit-^  of  tM«  Court 
in  this  constTuotioo  of  Sw  8&  Bat  it  it  be  held  that  eases  of  this 
kind  are  included  in  the  section,  then  I  agree  t>>at  all  this  Court 
can  do  under  the  section  is  either  in  xme  oa>'e  to  piss  t^e  judgBient 
which  the  lower  App^ate  Court  ought  to  l^ave  passed,  or  in  the  other 
ease  simply  to  restore  the  decision  of  the  Court  of  first  instance. 


Cahpbsll,  J.— I  am   of  the   same   opinion   with  tke  CMef  Justicei 
The  contention  which  has  been  urged  on  the  part  of  one  ol  the   parties 

in  this  suit,  and  which  is  supported  by  Jackson,  J-,  is  entirely  new 
tome-  lalnays  supposed  that  s.  35,  Act  XXIIl  ol  ia61«  was  a 
general  provisioi^  introdi^ced  into  the  Code  ef  Civil  Procedure,  in 
order  to  rectify  the  iujustice  which  might  be  done  by  the  low-er  Appel- 
late Courts  by  exurcisiig  a  jariadiptioo  not  vested  iu  them  by  law  in 
cases  in  which  no  special  a^lpeal  lay.  It  appears  that  when  ^various 
aaieDdmentswereoaadeinAot  VIU  of  185^,  among  others,  in  186& 
asp  oial  Act  wa^ passed  with  a  view  to  provide  for  a  certain  class 
of  caaofi— money  cases  under  Es.  500 — wh,ioh  were  made  final,  ana  in 
which  a  special  appeal  was  barred.    That  was  the  sole  object  for  which 

ActXLIlIof  1860  waspas  e4*.aa»d  tM^  Act,  which  was  passed  with 
that  object,  contains  no  provision  whatever  ot  the.  character  of  s.  35, 
Act  XX III  of  1861.  lam,  therefor *, unable  to  see  why  s.  35  has  any 
special  connection  with  the  sections  which  now  stand  as  ss.  27  and  34> 
AetX^mi  of  186U  and  the  orig'nof  whk^  has  been  traced  by 
Jadcson,J.  S.  3^  ksa  an  origin  quite  independent  from  s^.  27'  to  d4i 
8;    86    ^s    ap   entirely  new   p^vdsion^   iatrodooed,   I    think,    kite 

Act  XXIII  for  the  purpose  of  providing  for  all  cases  in  which  jurisdic* 
iipiiv  h^.  bee^  iipproperly  assumed  where  no  speeial  appeal  lay* 
Ifliseno  speci^oonnectionbetwem^s.  97and  s.  85>  sooh  as  to  iodnos 
ns  to  put  a  cons' ruction  upon  s.  35  different  from  that  which  we  should 
put  on  it  if  read  by  itself.  Read  by  it^lf^  it  would-  p.i'operly-  bear,  it 
seems  to  mC;  the  more  liber^  con-traction  which  has  been  put  upon  it. 


.» 
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1866        The  whole  argament   the   other  waj  eeema  to  he  bated  on  the  won! 
*■  *  further."    Now    th»t  word  **  further,"  as  it  it  placed,  iti  I  th  nk,  not 


IH  TBI 

VATTBR  Of    Terr  material.    It  naj  be  that  it  is  used  in  a  somewhat  in  esaot  seme, 
THK  PrriTioir  and  also  it  may  be  said  that  a  da  faeio  appeal  hating  been  preferrecl 

OsTAOAB  ^^^  heard,  no  further  appeal  lies,  and  s.  85  will  be  brouglit  into 
plaj  The  rest  of  t  e  section  is  plain  enough.  As  respects  the  word» 
'*  in  heariig  thenppeal"  it  a<ems  to  me  that  these  words  could  eoTer 
both  cases  iu  which  there  w^s  no  jurisdiction,  and  those  in  which  juris- 

diotion  was  exceeded.  II  the  words  "  in  deeidinjc'*  had  been  uned, 
ib  would  have  limited  the  operation  of  the  section  to  the  oss^  in  which 
an  ezibting  jurisdiction  was  exceeded.  II  the  words  '*  in  admitttug*' 
were  used,  the  section  wenld  be  limited  to  cases  in  which  there  was  no 
jurindiotion   whatever.     But   the  words  "in  hearing"  seems  to  me  to 

apply  to  both  classes  of  eases. 

On  the  other  pointi  I  am  of  the  same  opinion  with  the  Chief  Justice 
I  think  that  the  latter  part  of  s.  35  can  only  be  properly  applied 
to  qnestions  affecting  the  jurisdiction  whether  the  order  of  the  Court 
below  be  uf  held,  modified,  or  otherwise  dealt  with. 


isee 


Before  Sir  Bamst  Peacock,  Kt,  Chief  Juetics,  Mr,  Jueiice  Loeh^  Mr,  Ju§Uc9 
L.  8.  Jackson,  Mr,  JtuHce  Oamp'jeU,  and  Mr,  Jueiioe  Maophereon, 

Aug.ZL     GIBISH  CHANDRA  BOSB  (Dbyxxdaiit)«.  KALI  KRISHNA  H  ALDAB 

"  AUD  0IHIB8  (PLAlKTIPfa,.* 

Act  X  of  1859,  tf  .3. 4ii^Pruwnvpiic>nr^TJniform  Beni-^FaHure  io  prove  FoUa, 

m 

la  asaitforenhanoement  of  rent,  a  ryot  is  not' to  be  preoladed  frem  the  benefit 
of  the  presomption  nnder  s.  4  of  Act  X  of  1869  (1)  on  proof  of  hariog  held  at  a 
fixed  rent  for  a  period  of  twenty  yeaM,merely  beoanee  he  has  failed  to  prore  a  potta 
which  he  has  set  op  not  inoonsistent  with  that  pietamption. 

This  case  was  referred  to  a  Full  Beach  by  8eton-Karr  and 
Fundit,  J  J.,  in  the  followin  terms  :— 

The  point  urged  in  special  appeal  is  that  the  Judge  is  wrong  in  not 
allowing  the  defendant  the  benefit  of  the  presumption  from  payment  at 
one  rate  for  twenty  years,  the  Ju^ge  finding  that  a  potta  pleaded  by 
hun  has  not  been  proyed. 

« 

*  Special  Appeal,  Ko.  1006  of  1866,  from  a  decree  of  the  Officiating  Judgeef  the 
S4-PergannM,  dated  the  16th  January  1866,  rerereiog  a  decision  passed  by  the 
D«patyCollectorof  that  district,  dated  the  81st  Angost  1866. 

(1)  See  Beng.  Act  Till  of  1869,  s.  4. 
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In  rapport  of  the  Judge's  raling.  two  decisions  are  quoted^  P^tumbur        1866 
Shaha  v»  Jebvn   Singh    Bwrmonee   (1)    and   Nohin  Chunder    Sirear  v.       Giwsh  "" 
8h€Mha$o<nid»ree  Dahee  (2).  On  the    other   hand,   the   special   appellant      chawdra 
qnotea   the   case   of    Banee     Bwmomoyee    vjfaharajah  Swiieetehwider  ^ 

Bof    Bakadoor   (8),  as    shoiring   that  a  forged    document   wonM    not  KaliKrisbna 
prevent  a  party    to   a    suit  from    claiminf;    fin   adjndif  ation»   on   other 
eyidence,  of  such  portion  of  his  claim  as  was  trae  (4). 

We  oheerre  that,  in  those  canes  decided  by  other  Benches,  the  pofctas 
were  found  to  be  fictitions  or  forgeries.  In  tbe  present  case,  the 
Judge's  decision  does  not  appear  to  ns  to  go  beyond  sajiDg  that  the  potta 
18  not  proved,  or  is  not  above  SD&picion.  In  those  cases  too  tbe  dates 
of  the  pottas  are  not  given.  In  the  present  case,  tbe  potta  declared  to 
be  not  proved  was  one  of  119^2(1785),  rr  of  a  time  anterior  to  the 
perpetaa!  settlement.  It  oonld  not,  therefore,  be  a  document  setting  up 
a  rate  of  rent  •  fixed  after  that  Bettlement,ai)d  it  is  thus  argued  that,  in 
the  present  case,  the  defendant  ought  not  to  be  precluded  from  sbowinpr, 
by  otber  evidence,  that  he  has  paid  at  one  rate  ever  pince  the  perpetual 
aettlementy  although  be  has  failed  to  prove  that  his  rent  was  fixed  per- 
manently before  that  same  perpetual  stttltment. 

We  are  inf  ormed  that  the    case    of  lawarchandra  Bgb   y.    Niitanand 
I)os«  (5)  somewhat  beaming  on   this    point,  hns   been  referred   to  a  Full 

Bench,  and  we  think  this  case  ought  to  be  referred   to   the   Full  Bench 

for  its  consideration  at  the  same  time. 

The  points  on  which  we    would   ask  the    opinion    of  the    Full  Bench 

are  theses— 
JT^rif,-— Are  those  two  decisions  sound  in  law  P 

fif6607i{2.— Supposing  the  two  decisions  of  other  Benches,  above 
qnoted,  to  be  sound  in  law  as  regards  the  inability  of  a  defendant, 
whose  potta  has  been  found  fictitious  or  fraudulent,  to  fall  back  on  the 
presumption  from  twenty  years' payment  at  the  snme  rate,  won  d  tho  e 
rulings  apply  to  a  case  in  which  a  potta  alleged  to  have  been  given  before 
the  permHuent  settlement  has  leen  merely  fo^nd  unproved,  or  would  the 
defendant  still  have  the  right  to  claim  an  adjudication  of  any  other 
proofs  which  he  might  have  adduced  in  order  to  show  that,  hi?  rent 
has  been  unchanged  from  the  time  of  the  permanent  settlement,  and 
independently  of  any  such  potta. 

Baboo  Ohan&ra  Madhab  Ohoae  for  the   appellant. 

Baboo  Anand  Ohandira  Ghotai   for  the  respondents. 

(1)  2  W.  B.,  Act  X  Bnl.yO.    (4)See  alto,  en  this  point.  PaHa  Bhirafnkr  t» 

(2)  1  W  B.,  106.  VencatarwD  Ndichen,  7  B.  L.  B.,  136. 

(3)  10  Moo.  1.  A.,  123.  (5;  Ante,  P.  490. 
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1806  TlM  op  nioii  of  %he  Full  B^noh  wti  d^reNd  by» 

^    GimiBiT"     PiACocK ,  0.  J.— 'In  thii    cMe«    which  wm  i^  suit  for  eahModmenfc  ol 
<}HAHDBA     reai,  it  ftpp«Vfl  from  the  deoiaioii  of  the  2i1hi  Jodge  that  the  defendftut 
BoflK         pleaded  ib«t  the  tenure  existed  preyioasly  to  the  deoenoial    eettlemenli. 
irn-igHTf  PIT4  end  tbt  the  rate  of  rent  b»d  been   uniform.    The   lower   Oourt   foud 
UAXiDie      i^i^et  the  receipts  proved  that  the  rent  at  whioh  the   lead  is  held  by  the 
ryot  had  not  beea  clianged  for  a  period  of  twen^  jeem  before  theoom- 
mencnneot  o(  the  edit.     Ifthieieeq,    it   ie   to  be  "liersttmed  that  the 
land  hae   been   held  et      that  reot  f rem  the   titteof  the  pfem4iiei<^ 
eettlemeilt,  nnleae  the  ^omMrmry  be  shown,  or   unleee  it  be    proved  thai 

each  teiit  wee  fixed  at  some  biter  period''  (1)»  If  tbat  ptdiutnptioii 
be  mftde,  th«  i^rot  is  entitled  to  the  beueftt  of  the  prorieiOA  of  a.  d 
Act  X  of  1859,  whidh  eiiacta  that^  i^rota  Who  held  laada  at  fixed, 
tateaofrent.  Which  hate  sot  been  ofaaftged  ftom  the  tinie  6f  thd 
permanent  aettlement,  are  entitled  to  reoeite  pottaa  at  thdae  mtea/' 

Then  Cornea  the    queatbii    Wbttt    wouli    comply   with   tboae    Wi»i^ 
''nnlcas  the  oontiury  be  >*hown,  tt  ooleii  it  b*  proved  that  aiiohrelit  wai 
fixed  >it  some  later  period/'    It  a  defeiidaiit    66li   ttp  that    ho  eame  aa 
under  a  potta  subsequent     ill      date    to  the    Iltt6    Crf    the  perman^l 
eettlement  it  appears  by  his  oWd  ahowiogthat  he  has  not  held    fhmi  the 
date  of    the  permanent    settlemen  t.    But    if  he    should   say   '1    hold 
under  a  potta  prior   to    the    time    of    the   permanent   settlomeut,    and 
I  have  been  paying  rent  for  the  last  twenty  years  at    an   Uniform   inate,*' 
and  shouM  proye  tbat  he  bad  held  at  the  same  rate  of   rent  for  a   period 
of  twenty  years  next  before  the  commencement  of  the   suit,  the  fact  of 
hi^  having  stated  that  he  held  under  a  potta  would  not   deprive    him    of 
the  benefit  of  the  presumption  arising    from   the   txniform   payment    of 
rent,  even  if  he  stmuld  fail  to  prove  that  his  potta  was  genuine.    So,  if 
hb  wero  to  Ray  VI  h^ve  held  for  a  period   of    twenty   years    at    the  same 
rent ;  1  hold  a  potta  of  a  date    subnequent  to  the'permanent    settlement,'' 
but  that  potta  was    granted  to    me    in  ronfirmatidn  of  a  prior  holding  ; 
that  would  n(3t  rei>ut  the  .^resumption  ariSng  fTom  the  proof  of  his  hl^ving 
held  :.t  a  reiit  whi^h  Hih  n  't  been  changed   for  a  pei*i(^d  of  twenty   year^ 
next  hef  re    the    coinmencom*  nt    of   the    Suit.    It   is    only  When,     by 
evidence  or  by  his  owrt  showinfl:,  it  appears  that  h's  holding   commenoed 
or  that  hiR  rent  was  fixed  at  a  period   subsequent    to   the   date    df  tb6 
permanent  settlement,  that  the    presum  tiotL    created   in    his    favor   by 
a.  4,  Act  X  of  1859,  is    rebutted.    A   ryot   is    not   precltlded  from  the 
benefit  of  hirfhttviog  held  at  a  ftsadnite  which   hae  net  been  ehadged 

(t}  Act  X  6t  ISS9, 8. 4. 
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~finom  the  date  of  the  permanent  iettlementi     or  of  any    presnmptire        jg^ 
evidenoe  to  that  effect,  merely  from  the  fact  of  his   st&tiug  that  he  holds 


under  apotta  aol   inoonsistenfe  with  thai  preaaoiption,  though  he  may       Oibi6h 
fail  to  prove  the  potto.  300^ 

the  oaee  must  go  back  to  the  BiTtsioti  Bendk  which  referred  it  with  v. 

this  expression  of  our  optnioB,  in  order  that  they  may  finaUy  deter*  ^^aJ^oAa^^ 


mine  it. 


Srfore  Sir  Barnes  P^acach^  Kt,  Chief  JuHiee,  Mr,  Ju^iee  LocK  Mr,  Ju$tk6 
L.  8'  Jacksim^  3fr.  JtuUoa  OtimjpheUy  and  Mr.  Justice  Macpherson. 

J.  P.  WISB  (Db^bnoant)  V,  BA JSltldSNA  BOY  aud  otbzbs  10^6 

(Plaintiffs),  ^^   1^ 

Execution  of  Deereepmdmg  Appeal  to  Puivy  Conneil^SecwrUn — Bog,  XTI 
of  1797,  9.  4t^Act  Till  0/ 16d9,  «e.  221,  308,  Wl^Aei  XXIIl  of  1861,  «.  3«. 

In  a  suit  in  whioh  an  appeal  to  the  Priyy  Coidxcn  from  a  decree  of  the  High 
Oonrt  hns  been  admitted, >iid  is  ^till  pending,  the  Coart  of  original  jurisdiotionj 
which  made  the  deoree  first  appealed  froni*  ^»  jorisdiotton  to  issue  execntlon. 

Although  as  a  genea)  rule,  the  High  Conrt  will  take  seoority,  under  s.  4, 
Regulation  XVI  of  1797,  before  allowing  ezeoixtion  of  a  decree  while  there  is  all 
appeal  to  the  Privy  Council  pendiag,  yet  the  Gowrt  liiay,  under  certain  oiroanu' 
atanced,  «lIow  execution  without  taking  seoority. 

Where  the  lower  Court  is  informed  that  there  has  been  an  appesd  to  SSr  Majes- 
ty in  Council  from  the  decreo  whioh  it  is  asked  to  ezeente,  the  lower  Coort  should 
in  the  ezeroise  of  its  discretion,  silow  time  to  the  parties  to  apply  to  the  High 
Court  to  stay  exeoation  or  to  require  security  from  the  party  left  in  possession, 
before  issuing  execution  unless  it  should  see  danger  of  the  prepsvty  being  made 
away  with  in  the  inteiTal. 

Loch,  J.,  differed. 

In  this  caae,  a  mie  was  gfraoted  by  Kemp  and  Campbell,  JJ.» 
calling  upea  the  plaintifib  to  show  eanse  why  an  order  of  the 
Principal  Sudder  Ameen,  that  eieeation  should  issue  against  the 
defendant  Wis^/ should  not  be  set  aside.  The  original  decree  of  the 
Court  of  the  Principal  Sudder  Ameen  in  this  snit  came  np  oA 
appeal  before  the  High  Conrt,  which  decided  against  Wise  and  other 
defendants.  Wise  thereupon  appealed  to  the  Privy  Council,  and  his 
appeal  bad  been  formally  adraiited«  and  was,  when  the  role  eame  on 
for  hearing,  still  pending*  After  its  admissbn  the  plaintiffs  applied 
for  execution  to  the  Conrt  of  the  Principal  Sadder  A^neeo,  by  whom 
the  decree  first  appealed  from  was  made.  The  spplioati  n  was  opposed 
on  the  gronnd  (inter  alia)  that  no  Conrt  except  the  High  Court 
could  issue  execution  after  the  appeal  to  the  Privy  ^Council  had  onco 
been  admitted. 

The  application  having  been  granted^   the   present  rule  was  issued. 

tt  was  argued  before  Loch  and  Macpherson,  3 J. 
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1166  Mr.  AUan  appeared  in  sopport  of  tlie  rnk. 

J  p  y^„^        In  support  of  the  rale,  it   was  contended  that,  by  s.  4  of    BegnlatioB 
t^.  X7I  of  1797s  and  according  to  the    unvaried    prac6ice»    the  High  Court 

o*"°^^  alone  could  issoe  execation  if  an  appeal  to  the  Privy  Council  had 
been  admitted,  and  it  was  urged  that  the  provisions  of  Act  YlII 
of  1859  were  wholly  inapplicable,  as  tbey  relate  excluairely  to  pro- 
ceedings up  to  the  final  decision  by  the  highest  Court  of  Appeal  in 
India,  and  do  not  relate  to  appeals  to  the  Privy  Coancil,  or  any  matter 
connected  therewith. 

Mr.  Maniriou,  for  ihe  plantiffs,  showed  cause.  He  contended  tbat 
Begulation  XVI  of  1797  did  not  deprive  the  lower  Courts  of  their 
jurisdiction,  and  that  under  Act  YlII  of  1859,  execution  ought  to 
issue. 

The  following  questions  were  referred  to  a  Full  Bench:  ^ 
"Whether,  in  a   suit  in  which  an  appeal  to  the  Privy  Council  from  a 
decree  of  this  Court  has  been  admitted  and  is  still  pending,  the   Court  of 

original  jurisdijtion  which  made   the  decree   first  appealed  from   haa 
juiisdiction  to  issue   execution? 

Or  whether,  under  such  circumstances  this  Court  alone  has  jurisdic- 
tion to  issue  execution  P** 

The  questions  were  referred  with  the  following  remarks  by 
.  Macphebson,  J.— It  appears  to  me  that,  as  the  law  at  present 
8tand!«,  the  Court  which  made  the  first  decree  appealed  from  has  power 
to  issue  executioui  even  after  an  appeal  to  the  Privy  Council  has  been 
admitted.  Begulation  XVI  of  1797,  s.  4j  does  not  expressly  take 
away  jurisdiction  from  the  lower  Courts.  It  only  says  that,  when 
appeals  to  the  Privy  Council  are  pending,  the  Sndder  Court  may  either 
order  the  judgment^which  it  has  passed  to  be  carried  into  execution 
taking  security,  &o, ;  or  it  may  suspend  execution  doring  the  appeal, 
taking  security  from-  the  judgment-debtor,  d;c.  Certain  powers,  are 
given  to  the  Sadder  Court,  but  none  are  either  directly  or  indirectly 
taken  away  from  any  other  Court.  It  is  to  be  remembered  that,  when 
this  Begolation  was  passed,  and  for  many  years  afterwards,  all  the 
decrees  of  tho  Sudder  Court  (even  when  there  was  no  appeal  pending 
to  the  Privy  Council)  were  executed  by  the  order  of  that  Court,  and 
not  by  the  order  of  the  Court  of  original  jurisdiction^  This  practice, 
however,  was  abolished  by  Act  XXV  of  1852,  the  firet  section  of  which 
expressly  enacts  that,  for  the  future,  every  decree  or  order  made~  in 
appeal  by  the  Privy  Coancil ,  or  by  the  Sndder  Court,  shall  be  enforced 
and  ezQOuted  by  the  Coart  which  made     the    first    decree  appealed 
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froro.intlie  manner  applicable  to  the  ezecntion  of    the   original    decree         1866 
S*  2  proTides  thai  any  person  who  wiehes   to   enforce   snoh   a   decree  j.  p.  Wiaa 
(d.  ^^  a  decree  of  the    Sadder   Court)  shall  apply   by  petition    to   the   -.      *' 
Uoort   which   made   the   first    decree     appealed     from,     ^nd     s.     4         Sot. 
declares  that  nothing  in  the  Act  shall  be  deemed  to   prevent  the    Sadder 
Gouri  from  exeonting  any  decree  of   the    Privy    Conncil,   if   the   Privy 
Cooncil  shall  order  the  Sadder  Coart  to  execnte  it.    It   appears    to   me 

that  this  Act   expressly   empowers  the  Coort  of  original   jurisdiction 

• 

to  execnte  a  decree  of  the  Sadder  Coart  whether  there  is  or  is  not  any 
appeal  pending  before  the  Privy  Council,  and  that,  if  it  was  intended 
to  preserve  to  the  Sndder  Court,  in  the  case  of  decrees,  under  appeal  to 
Che  Privy  Council,  tbe  exclusive  power  of  executing  them  Twhioh 
power  the  Sudder  Court  before  undoubtedly  had  as  regards  all  its  own 
decreet),  it  was  necessary  to  do  so  expressly.  Act  XXY  of  1852  is 
repealed  by  Act  XoE  1861,  exoapt  so  far  as  relates  to  the  execution 
of  decrees  made  on  appeal  by  the  Privy  Council  ;  in  its  room  we  have 
B.  362  of  tbe  present  Code  of  Civil  Procedure  (Act  YIII  of  1859)« 
8.  338  of  that  Act,  and  Act  XXIII  of  1861,  s.  36,  practscally 
enable  the  Courts  io  protect  the  rigbts  of  parties  so  far  merely  as  the 
granting  or  refusing  execution  and   taking   security   in  respect  tbereof 

are  concerned,  as  fully  as  s.  4  of  Regulation  XVI  of  1797. 
And*  in  my  opinion,  the  Court  which  made  the  original  decree  first 
appealed  from  has  jurisdiction  to  entertain  and  dispose  of  an  appltca* 
tion  for  the  issue  of  execution,  even  though  an  appeal  to  the  Privy 
Council  has  been  admitted. 

My  opinion,  however,  seems  to  be  opposed  to  what  has  always  been 
the  practioe  of  the  Court.  I  therefore  think  it  desirable  to  refer  for 
the  decision  of  a  Full  Bench  the  following  questions,  viz.  (reoia.) 

Mr.  Dojpw  (with  him  Mr.  AUan)  for  the  defendant  (judgment- 
debtor). 

Mr.  Montriau  (with  him  Mr.  Boohfort)  for  the  plaintiffs  (decree* 
holders). 

The  following  judgments  were  delivered  :— 

Macphbbson,  J.— I  remain  of  the  opinion  expresse  1  by  me  in  making 
the  order  referring  bhe  case  to  a  Full  Bench  that»  so  far  as  the  mere 
question  of  jurisdiction  is  concerned,  the  Court  which  made  the  decree 
first  appealed  from  has  power  to  entertain  and  dispose  of  an  applioa' 
tion  for  the  issue  of  execution,  even    though  an  appeal  to  tbe  Privy 
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1166  Hr.  AUan  appeared  in  sapport  o!  tbe  role. 

J  P.  Wni        ^^  support  ot  tbe  rale,  it   wae  contended  thai,  by  s.  4  of    Bq^UtioB 
V.  X7I  of  1797,  and  according  to  tbe    nn  varied    practice,    tbe  Higb  Conrt 

Uo'^^^  alone  could  iaaoe  exeootian  if  an  appeal  to  tbe  Privy  Goanril  bad 
been  admitted,  and  it  was  nzged  tbat  tbe  proviaionB  of  Act  VlII 
of  1859  were  wbolly  inapplicable^  as  tbey  relate  exclusively  to  pro- 
ceedings np  to  tbe  final  decision  by  tbe  bigbest  Conrt  of  Appeal  in 
India,  and  do  not  relate  toappeals  to  tbe  PriTy  Coancil,  or  any  matter 
connected  tberewitb. 

Mr.  Moniriou,  for  (be  plan  tiffs,  sbowed  cause.  He  contended  tbat 
Begulation  XVI  of  1797  did  not  deprive  tbe  lower  Courts  of  tbeir 
jurisdiction,  and  tbat  under  Act  Ylllof  1859,  execution  ougbt  to 
issae. 

Tbe  following  qnestions  were  referred  to  a  Full  Bencb:«- 
"Wbether,  in  a   suit  in  wbicb  an  appeal  (o  tbe  Privy  Council  from  a 
decree  of  ibis  Conrt  bas  been  admitted  and  is  still  pending,  the   Court  of 

original  juriediwtion  wbicb  made  tbe  decree  first  appealed  from  baa 
juiisdiction  to  issue   execution? 

Or  whether,  under  sucb  circumstances  this  Court  alone  bas  jurisdic- 
tion to  issue  execution  P" 

Tbe  questions  were  referred  with  tbe  following  remarks  by 
.  MiLcrHEBsoN,  J.--It  appears  to  me  tbat,  as  tbe  law  at  present 
stand:*,  the  Court  wbicb  made  the  first  decree  appealed  from  bas  power 
to  issue  execution,  even  after  an  appeal  to  tbe  Privy  Council  baa  been 
admitted.  Begulation  XVI  of  1797,  s.  4,  does  not  expressly  take 
away  jurisdiction  from  tbe  lower  Courts.  It  only  aays  tbat,  wben 
appeals  to  tbe  Privy  Council  are  pending,  tbe  Sndder  Court  may  eitber 
order  tbe  judgment[wbicb  it  bas  passed  to  be  csrried  into  execution 
taking  security,  iM, ;  or  it  may  suspend  execution  daring  tbe  appeal, 
taking  security  from-  tbe  judgment-debtor,  &o.  Certain  powers,  are 
*  given  to  tbe  Sadder  Court,  but  none  are  either  directly  or  indirectly 

taken  away  from  any  otber  Conrt.  It  is  to  be  remembered  that,  wben 
tbis  Begolation  was  passed,  and  for  msny  years  afterwards,  all  tbe 
decrees  of  tbo  Sudder  Court  (oven  wben  tbere  was  no  appeal  pending 
to  tbe  Privy  Council)  were  executed  by  tbe  order  of  tbat  Court,  and 
not  by  tbe  order  of  the  Court  of  original  jurisdiction^  Tbis  practice, 
bowever,  was  abolished  by  Act  XXV  of  1862,  tbe  fint  section  ol  wbicb 
expressly  enacts  tbat,  for  tbe  future,  every  decree  or  order  mader  in 
appeal  by  tbe  Privy  Council ,  or  by  ths  Sadder  Court,  shall  be  enforced 
and  exocuted  by  tbe  Conrt  wbicb  made     tbe    first    decree  appealed 
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from,  in  tbe  manner  appHc&blo  to  the  ezeontion  of    the  orieinal   decree         IS66 
B.  2  proTides  thtfc  any  person  who  wiBhes   to   enforce    suoh   a   decree  j.  p.  Wis* 
(«.  g.,  a  decree  of  the    ladder   Court)  shall  apply   by  petition    to  the   -.      ^'• 
Court   which   made   the   first    decree     appealed     from,     ^nd     8.     4         Sot. 
declares  that  ootbing  in  the  Act  shall  be  deemed  to   preveot  the   Sudder 
Court  from  ezecnting  any  decree  of   the    Priry    Council,    if   the   Privy 
Council  shall  order  the  Sudder  Court  to  execute  it.    It   appears    to   me 

that  this  Act   expressly  empowers   the  Court  of  original   jurisdiction 

• 

to  execute  a  decree  of  the  Sudder  Court  whether  there  is  or  is  not  any 
appeal  pending  before  the  Privy  Council,  and  tbat,  if  it  was  intended 
to  preserve  to  the  Sudder  Court,  in  the  case  of  decreea.  under  appeal  to 
the  Privy  Council^  tbe  exclusive  power  of  executing  them  Twhioh 
power  the  Sudder  Court  before  undoubtedly  had  as  regards  all  its  own 
decrees),  it  was  necessary  to  do  so  expres^ily.  Act  XXY  of  1852  is 
repealed  by  Act  XoE  1861  ^exoept  so  far  as  relates  to  the  execution 
of  decrees  made  on  appeal  by  the  Privy  Council  ;  in  its  room  we  haro 
B.  362  of  the  present  Code  of  Civil  Procedure  (Act  YIII  of  1859). 
S.  338  of  that  Act,  and  Act  XXIII  of  1861,  s.  36,  practically 
enable  the  Courts  to  protect  the  rigbts  of  parties  so  far  merely  as  the 
granting  or  refusing  execution  and   taking   security   in  respect   tbereof 

are  concerned,  as  fully  as  s*  4  of  Regulation  XVI  of  1797. 
And,  in  my  opinion,  the  Court  which  made  the  original  decree  first 
appealed  from  has  jurisdiction  to  entertain  and  dispose  of  an  applica* 
tion  for  the  issue  of  execution^  even  though  an  appeal  to  the  Privy 
Council  has  been  admitted. 

My  opinion,  however,  seems  to  be  opposed  to  what  has  always  been 
the  practice  of  the  Court.  I  therefore  think  it  desirable  to  refer  for 
the  decision  of  a  Full  Bench  the  following  questions,  viz.  {read9') 

* 

Mr,  i>oyne  (with  him  Mr.  AUanj  for  the  defendant  (judgment- 
debtor). 

Mr.  MofUrum  (with  him  Mr.  Boohfort)  for  the  plaintiffs  (decree* 
holders). 

The  following  judgments  were  delivered  :— 

Macphbbson,  J.— I  remain  of  the  opinion  exprefisel  by  me  in  making 
the  order  referring  bhe  case  to  a  Full  Bench  that,  so  far  as  the  mere 
question  of  jurisdiction  is  concerned,  the  Court  which  made  the  decree 
first  appealed  from  has  power  to  entertain  and  dispose  of  an  applica" 
tion  for  the  issue  of  execution,  even    though  an  appeal   to   tbe  Privy 
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1866  Cotmcil  hai  been  admitted.  S.  362,  Act  VITIof  1859,  prpre»sly 
J.  P.  Win  Gi^<M>t8  that  ^  application  for  ezecntion  of  the  decree  of  an  Appel* 
^    V.  ]ate     Court     shall   be    made   to    the    Conrt  which    passed   the   first 

A09.  decree  in  the  snit,  and  shall  be  execnted  by  that  Conrt  in  the  manner 
hund  according  to  the  mlea  hereinbefore  contained  for  the  exeoation 
of  original  decrees/'  Those  words  are  absolnte,  and  contain  no 
imitation  of  any  desoriptioo  ;  and  bo  far  as  I  eaa  seer  there  is  nothing 
in  the  fact  of  an  appeal  to  the  PriTy  ConnQii  being  pending  which 
frill  take  a  decree  of  the  High  Conrt  out  of  the  express  words  of  Ibis 
section.  The  donbt  existing  in  the  matter  arises  from  the  proTi* 
aions  of  s.  4,  Begalation  XVI  of  1797,  which  section^  it  has  been 
argaed,  either  vests  the  power  ef  executing  each  decrees  solely  and 
exclnsively  in  the  High  Conrt,  or  at  any  rate  limits  the  power 
which  is  given  to  the  lower  Conrt  by  s.  36fi  of  Act  YlII  of  1859. 
8.  4,  Begnlation  XYI  ol  1797,  says: ''In  cases  of  appeal  to 
His  Majesty  in  Connci),  the  Conrt   of   Sndder   Dewansy   Adawlot   may 

either  erder  the  indgment  passed  by  tLem  to  be  carried  ioto  exfeo- 
tion,  taking  saftci^t  s^nrity  frqn^  (he  party  in  wheee  favor  the 
asime  mi^  be  p^ssd  for  the  doe  performanoe  ef  such  order  or  dteree 
as  His  Modesty,  his  heirs,  or  sqccessors  shall  think  fit  to  make  on  the 
i^ppeal,  or  to  suspend  the  execution  of  their  judgment  daring  the 
appeal,  taking  the  like  security,  hi  the  latter  case,  from  the  party 
left  in  possession  of  tUe  property  adjudged  against  him."  It  appeaxv 
to  me  that  that  section,  although  it  gives  the  High  Court  the  power  of 
acting  as  in  that  section  is  provided,  does  not,  either  expressly  or 
impliedly,  declare  that  no  Court  whatever,  other  than  the  Sndder  Conrt, 
is  to  execute  decrees  10  respect  of  which  appeals  are  pending  to  the 
Privy  Connci].  And  even  if  it  did  so  declare  the  subsequent  en  ctment 
oC  s.  862  oi  Act  VIII  ol  1859  vested  the  lowov  Courts  alio 
with  the  power  of  execnting  such  decrees^  Out  as,  notwithstand* 
iDg  s.  362  Qf  Aet  VIII  of  18a9,  the  provisions  of  s.  4,  Begalation 
XYIof  1797»stiUareinfor  eeto  the  extent  of  empowering  the  High 
Court  to  take  security  before  execution  is  issued,  and  to  restraia  exeou* 
tion  wheu  it  shall  see  fit  to  do  so,  it  appears  to  ja^  that  the  latter 
aection  practically  does  very  much  modify  the  powers  which  are 
given  to  the  inferior  Court  by  a.  362  of  Act  VIIl  of  18^9.  iV>r 
although  the  lower  Court    has   power,   under   s.  362,  to   execute   the 

decree,  still  as  thei^e  is    f^wajs   (as   provided  in  a.    231   of  J^q/L  VIll 

of  18^9)  a  certain  disoretion  in  every  Qonrt  aa  regards    issuing  exem, 

ion,  the  lorn  ei  Conrt  ^kMs  not|  in  my  opinKa^  fxexciae  ita  dia^rttUMa 
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wifldiy  or  properly*  if,  iQ  a  oa«e  where  an  appeal  ifl  pand*iigto  tba  Privy        186$ 
Goancil,  the  lower  Oonrt,  with  notice  of   that   appeal,    issnes   execntioB   j,  p.  WioT 
without  reference  to  the  High    Ooarti    or   without   at   least  givine   the  v. 

RA4KBIIHNA 

parties,  against  whom  the  execotion  is  sought  an  opportunity   of   apply-       iU»T. 
ing  to  the  High  Court  m     order  that     the  provisions     of  s.  4,     Begti* 
latioc  XVI  of  1797,  may  be  given  effeotto. 
i^ctYUI  of    1859,   B.    338,   and   ^ct   XXI II  of    1861,  s.   36,  con- 

tain  provisions  by  which  the  local  Courts  can  take  security  for  th9 
execution  of  si^  order  which  may  be  made  in  appeal.  But  those 
sections,  when  properly  construed,  cannot  be  considered  to  apply  to 
eases  under  appeal  to  the  Privy  Council.  They  are  manifestly 
intended  to  apply  merely  to  cases  where  appeals  are  pending  to 
some  Court  in  India.  On  more  careful  consideration,  I  thiuk  that  the 
•pkiien  which  I  expressed  recently  to  the  effect  that  the  lower  Courts  are 
by  those  sections  empowered  to  take  security  pending  an  appeal  to  the 
Frivy  Cooacil  was  erroneous,  and  that  those  sections  apply  exclusively 
to  appeals  to  the  Courts  of  this  eountry. 

As  the  lower  Oenrt  oonld  not  itself,  in  the  present  Itstance,  take 
security,  and  as  the  uniftum  practice  nnqaestionably  has  been  always 
that  appMoatioiiB  for  execution  after  the  kdmission  of  an  appeal  to  ihe 
f  rivy  Council  should  be   made   to    the   High    Oonrt,  and   as   the  law 

expressly  gives  the  High  Court  the  power  (e  take  seeurity  or  to  restrain 
exeeution,  it  seems  to  me  that  the  lower  Court  did  not  properly  ^erdse 

lis  disoretioo  in  issuing  execution  without  eiUMir  referring  to  the  High 
Court  or  giving  the  parties  an  opportunilgr  of  doing  so*  Under  these 
oircumstauoey^  the  proper  order  to  make  now  wiU  be  to  stay  aM  proceed- 
ixigs  in  this  matter  until  the  further  order  of  this  Court.    That   is  an 

order  which  will  meet  the  justice  el  the  case,  and  cannet  possibly  work 
injustice  to  any  one.    Iffcanwhile^  it  is   open  to  either  party  to   make 

ench  appliceiion  to  thie  Court  aa  he  may  be  advised. 

Campbell,  J.^I  am,  for  the  most  part,  substfintially  of  the  same 
opinion  as  Maepherson,  J.  I  agree  with  that  learned  Judge  that,  in 
the  ease  of  an  appeal,  whieh  is  not  an  appeal  from  the  order  of  the 
Court  which  originally  passed  the  decree,  that  is  to  say,  in  the  case 
of  an  appeal  to  the  Ptivy  Council,  the  Tourt  of  original  jurisfliction 
has  no  power  to  take  security,  end  upon  that  seeurity  to  stay  execution. 
I  think,  howevep,  that,  as  laid  down  by  Maepherson,  J.,  in  the  order 
whieh  refers  the  case  to  the   Full  Bench,  the   Court  which   made  the 

original  decree  hst  appealed    trom  has    Jurisdiction  tp  cntertaio    and 
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1866        dt8poie«oF  an  application  for  iheissae  of  exeoation  aren  after  an   appeal 

: — ^  to  tlie  Privy  Council  has  been  admitted,   provided  that   no   orJer  to   the 

J,  p.  Wwi     contrary  has  been  received  from  the  High  Court. 

^^'boy!"*'^  I  believe  that  there  is  a  great  deal  of  hardship  in  the  practice  that 
has  hitherto  prevailed  in  respect  of  appeals  from  thia  Conrt  to  the 
Frivy  Council.  It  frequently  happens  that  a  man  who  has  carried  his 
case  through  the  Courts  for  perhaps  the  greater  part  of  his  life  ma/ 
find  that  the  fruit  of  his  litigatio  r  is  indefinitely  postponed ,  although  ho 
has  the  clearest  and  best  cf  cases,  simply  because  the  other  party  has 
thought  fit  to  file 'an  appeal  to  the  Privy  Council,  in  the  decision  of 
which  there  must  be  necessarily  a  considerable  delay.  I  have  beard^ 
I  know  not  whether  true  or  not,  that  a  great  millionaire  of  this  city, 
who  had  a  very  large  litigation,  was  in   the   habit   of  appealing,   upon 

principle,  erery  case  to  the  Triwy  Council, '^  because,"  said  he,  "I  am 
only  charged  5  per  cent*  bo  long  as  the  appeal  to  the  Privy  Cooneil 
lasts,  whereas  by  keeping  the  decree -holder  out  of  his  money  I  can 
obtain  80  per  cert,  in  the  baaar."  The  practice  of  the  lower 
Conrts  has  no  doubt  hitherto  been  that,  upon  appeal  to  the  Privy 
Council,  t-xe^'ution  has  been  stayed.  I  am  very  glad  that  this  case  has 
been  referred  in  order  that  it  may  be  decided  whether  the  praotioe  (as 
during  ihe  course  of  the  argument  was  anggeited  by  Jackson,  J.) 
is  founded  only  upon  superstition,  or  whetlier  it  is  really  founded 
upon  law. 

The  general  l>iw  of  the  country,  applicable  to  all  oases,  is  tlie  'law 
laid  down  by  the  Act  of  Civil  Procedure,  s.  338,  and  s.  86  of  the 
amending  Act  XXIII  of  1861.  The  general  result  of  these  pro- 
vis  our  of  the  law  is  that  it  is  entirely  in  the  discretion  of  the  Court 
to  stay  execution  or  not  to  stay  execution,  taking  or  not  taking  security. 
Well,  I  do  not  think  that  s.  4,  Regulation  XYI  of  1797,  is  at  all  at 
variance  with  that  general  provision  of  the  law.  That  section  lays 
down  that  in  cases  of  appeal  to  Bis  Majesty  in  Ccuncil,  the  Court  of 
Sudder  Dewanny  Adawlut  may  either  order  the  judgment  passed  by  them 
to  be  carried  into  execution,  taking  sufficient  security  from  the  party  in 
whose  favor  the  same  may  be  passed  for  the  due  performance  of  suck 
orde  r  or  decree  as  His  Majesty  shall  think  fit  to  make  on  the  appeal,  or 
to  suspend  the  execution  of  their  judgment  during  the  appeal,  taking 
the  like  security,  in  the  latter  case,  from  the  party  left  in  possess  ion  of 
the  property  adjudged  against  him.**  The  word  used  both  in  the  first  ^ 
and  second  clauses  is  '^may*'  and  not  "must""  It  seems  that  the  provi« 
sions  of  that  law  do  not  make  it  compulsory  upon  the   Sudder  Dewanny 
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Aclavlati   now  represented  by  the  High  Coart,  to  adopt   either  of    those         ^^^ 
courses.    There  is  also  neceisarily  a  third  case  in   which    neither    party    j  p  Wiib 
may  give  secarity.    In  snch  cases    I   do  not   think    that  {s.    4    of    the  t>. 

Regulation  quoted  can  in  any  way  be  made  to  apply,  and  consequently  ^^^*"J"**^ 
each  cases  must  be  left  to  the  operation  of  the  ordinary  law.  There 
fore,  the  law  being,  as  it  seems  to  me,  in  its  'literal  reading  plain,  I  do  not 
think  that  we  are  bound  to  put  upon  ifr  a  forced  constmotion  which  it 
does  not  literally  bear,  if  that  construction  would  work  injustice^ 
as  I  think  must  be  worked  by  any  cons  traction  which  makes  it 
oompalsory  to  hang  up  a  case  upon  appeal   (with  or   without    reasonable 

cause)  in  whioh  the^decree-holder  is  not  in  a  position  to  give  security. 
Where  the  literal  interpretation  is  in  favor  of  the  poor  man,  we  are  not 
I  think,  in  any  degree  bound  to  put  upon  it  a  hard  interpretation  aigaii'St 
him.  Therefore,  in  the  absence  of  any  order  of  this  Court,  the  Court 
below  has,  I  think,  jurist^ iction  to  issue  execution. 

With  regard  to  the  matter  of  discretion,  it  certainly  spems  that  the 
lower  Court,  knowing  the  law  and  praotioe  of  this  Court  in  snch  cases^ 
ought  not  to  allow  the  judgment-creditor,  as  it  were  to  snap  execution. 
The  proper  coarse  for  him  would  have  been  to  say  to  the  judgment* 
debtor  ^— "I  cannot  refuse  exeoution  ;  I  will  not  refuse  execution,  but 
youara  entitled  to  apply,  under  s.  4,  Peculation  XVI  of  1797,  to 
the  High  Court ;  and  in  case  it  should  see  fit  to  pass  an  order  under 
that  section  I  I  give  you  a  reasonable  time  within  which  to  obtain  an 
erder,  if  you  can." 

In  Ihis  case,  we  have  not  had  the  facts  completely  before  us.  We  do 
not  know  what  time  elapsed  between  the  filing  of  the  appeal  'to  the 
Privy  Council  and  the  application  for  execution,  bnt  it  d^es  not  appear 
that  the  lower  Courts  ever  propofied  to  give  to  the  judgment-debtor 
such  a  time  as  I  think  might  reasonably  have  been  given  to  apply  to 
this  Court.  Therefore,  in  my  opinion,  tbe  proper  order  now  to  be 
passed  would  be  this.  That  the  order  for  execution  passed  by  the 
lower  Court  should  be  stayed  for  say  two  months,  in  order  to  give 
thejudgment-debtor  an  opportunity  of  applying  to  this  Court  lor  the 
issue  of  any  order  which  .  this  Court  may  deem  proper  nnder  s.  4* 
Regulation  XVI  of  1707.  I  also  think  that  any  inconvenience  whioh 
may  bo  apprehended  from  the  undue  snapping  of  decrees,  has  been 
obviated  by  the  late  decision  of  the  Privy  Council  (I).  That  decision  rules 
that  even  although  execution  may  have  been  already  carried  out,  never* 
theless  the  High  Court  has  power,  under  the  general  proTislons  of  the 

(l)Mtt$mnuitJamUo6LBvUoolt>Mu$9um(USo99ine$  Begun^  10  Moo.  I 

A.;  196, 
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1866        law,  to  take  such  Btepa  M  it  WMf   deem  proper   for  the   proteetioa  of 

J.  P.  Wi8i   ^^^  property.    Therefore,  if  It  shoald  happen   that  in  this  eaae  execntion 

V-  hae  bf  en  carried  out,  "fitill  I  beliere  that,  On  a  proper  applioation'  htihg 

^^^^^^^^   mftde  to  this  Court  and  stood  reason  shown,  the  Court  may  nererthelesB 

protect  the  property,  if  it  is  neeeraary  to  protect  it. 

Jacksoit,  J.~I  am  of   the   same    opinion   as   Ifacphersoo,    3.    1  have 

no  doubt  that,  nn<!er  s.  362  of  the  Civil  Prooednre  Code,  the  Prin* 
cipal  Sudder  Ameen  had  prima  facte  authority  to  execute  the  decree 
of  this  Court  even  though  an  appeal  against  that  decree  to  Kt 
Majesty  in  Ooancil  had  been  preferrsd.  At  the  same  time,  this  Conrt 
is  competent,  under  s.  4,  Begulation  XVI  of  17»7,*  to  provide  for 
the  due  protection  of  the  property,  the  subjedt  of  dispute,  pending  the 
appenlto  Her  Majesty  in  Council.  That  power  of  protecting  the 
property  under  such  circumstances  is  not  vested  in  the  Zilla  Court;  or 
in  any  aobordinate  Court,  but  in  the  High  Court  only.  Tha^  being  so, 
and  that  power  having  invariably  been  exercised  by  the  High  Court 
upon  application,  it  appears  to  me  that,  adverting  to  the  laufiroage  of 
8.  221  of  the  Code  of  Civil  Pro  -edure,  the  Knowledge  of  the  circum- 
stance (brought  to  his  notlcej  that  an  appeal  to  Her  Majesty  in  Councfl 
ha'i  been  admitted,  ought  to  have  sppeared  to  the  IVincipat  Sadder 
Ameen  a  **  tnifioient  oaaee**  for  not  issoing  the  warrant  fbr  ezeoutian  of 

decree.  He  m«st  have  known  that  it  »as  in  the  power  <»f  this  Ooort 
to  make  sn  order,  and  that  the  Court,  if  applied  to,  would  make  an 
order,  either  for  execution  of  the  decree  upon  ike  party  executing 
it  giving  sufficient  security,  or  for  the  suspension  of  that  execution  ott 
aecurity  being  given  by  the  opposite  p^rty.  It  seems  to  me,  therefore, 
that  the  prinoipal  Sudder  Ameen  exeiciaed,  nader  the  oirenmstanosB^ 
asi  improper  discretion  in  allowing  exeonttoa  to  proceed.  I  think 
therefore,  that  the  proper  order  for  us  to  make  is  that  the  order  of  the 
Principal  Sudder  Ameen  direoting  immediate  execution  be  set  aeide^ 
and  that  the  case  stead  otot  until  the  further  orders  of  this  Court. 

LoOH,  J.-*It  appears  to  me  that  until  an  appeal  to  the  Privy  Cooncil 
is  admitted,  the  first  Court  may  deal  wibh  the  applioation  fer  ik»  execu- 
tion of  the  decree  of  the  Appellate  Court  as  if  it  were  an  application  fb 
execution  of  its  own  decree.  Bnt  where  an  appeal  has  been  admitted, 
I  think  that  the  decree  casmot  be  executed  except  as  provided  by 
B.  4,  Regulation  XVI  ol  1797.  P,  therefore^  ^ceeuticfn  of.  a  decree 
from  which  an  appeal  to  the  Privy  Council  has  been  admitted  is 
iot,  the  Court  wkoee  duty  it  le  to  execute  the    dacEoe  dkouU 
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eUy  lis  band,  as  it  19  empowered  to  do  under  8.  221,   Act   VIII   of  185d»        18M 
leaving  the  partiea  to  appl  j  to  the  High  Court,  either  the  deoree-holder   j.  p,  Wmb^ 
for  execution  or  V  the  jndgmonUdebtor  to    suspend    ezcution  ;  and   that  v. 

Court  will  be  guided  by  the  rales  laid  down    in    8.    4,    Regulation    XYI         ^^ 
of  1797. 

It  is  anneoessary  in  this  case  to  express  any  opinion  as  to  whether 
the  terms  of  s.  4  of  the  above  Begulation  render  it  imperative  upon 
this  Court  to  take  security  in  all  cases. 

I  think  that  in  this  c  se  the  order  of  the  lower  Courb  is  wrong,  and 
thut  it  should  be  reversed. 

Peacock,  C.J— I  am  of  opinion  that,  in  a  suit  in  which  an  appeid 
to  the  Privy  Council  from  a  decree  of  this  Court  has  been  admitted, 
and  is  still  pending,  the  Court  of  original  jurisdiction  which  made  the 
decree  first  Bppealfid  from  has  jurisdiction  to  issue  execution,  but  I 
agree  with  the  learned  Judges  who  are  of  opinion  that  in  this  case  the 
proceeding  ought  to  be  stayed  until  further  orders  of  this  Court. 

One  question  for  determination  is  whethe",  under  Regulation  XYI 
of  1797,  s.  4,  it  is  compulsory  upon  the  High  Court  ^who  now 
represent  the  Sudder  Court)  either  to  take  security  from  the  plaintiff  or 
from  the  defendant,  or  whether  there  may  not  be  certain  oircnmstancea 
under  which  the  Court,  exercising  a  sound  and  proper  discretion,  may 
allow  a  plaintiff  to  execute  his  decree  without  security,  notwithstanding 
an  appeal  has  been  preferred  from  that  decree  to  Her  Majesty  in 
Council.  As  a  general  rule,  no  doubt,  a  decree  of  this  Court  ought  not 
to  be  executed  pending  an  appeal  without  security  from  one  party 
or  the  other,  but  there  may  be  c^ses  in  which  it  would  be  unjust  to 
prevent  a  plaintiff  from  executing  his  decree  without  giving  security  even 
when  the  opposite  party  is  willing  to  give  security.  It  was  contended 
that,  as  the  Court  is  authorized  to  do  one  of  two  things,  it  must  do 
one  of  them  and  that  it  cannot  allow  the  decree  to  be  executed  pending 
appeal  without  taking  sufficient  security.  The  word  used  in  the  Begu« 
lation  IS  "  may."  The  word  "  may"  is  sometimes  read  as  ''  must"  or 
''shall.*'  But  in  this  case  it  appears  to  me  that  it  may  properly  be 
read  in  its  ordinary  sense,  which  loaves  it  to  the  discretion  of  the  Court 
either  to  take  security  from  one  party,  or  the  other,  or  to  allow  the  decree 
to  be  executed  without  rcquirin^f  security  at  all,  if,  in  the  exercise  of 
a  sound  discretion,  it  sees  fit  to  do  so.  If  we  hold  that  in  this  case  the 
High  Cv  urt  cannot,  in  its  discretion,  allow  the  decree  to  be  executed 
without  taking  security,  we  shall,  in  effect,  hold  that  this  Courb  has  a 
less  discretion  in  the  case  of  an  appeal  to   the   Privy   Council    than,  tha 

78 


550  -*  rULL  BSNCfi  BITLIN08. 


186S  lower  Ooniift  liare  hi  uppnl  from  their  Jodgmenii.  M  a  Tamr  Cont 
■~L  _.  paBBOB  »  decree,  it  maj,  under  a.  888  of  the  Code  df  Civil  Frooednre, 
V.  stay  exeoation  ;  bat  it  cannot  do  bo,  ubIobb  tbe  party  agaioBt  whom  the 
liAJiamanA  decree  Ib  gvien  ehall  gWe  b  eoarity.  The  eeotion  BayB:*^"  Szecotion  of 
a  decree  Bhtll  not  be  Btayed  by  reason  only  of  an  appeal  haying  been 
preferred  agaioBt  Buch  decree ;  bnt  the  Appellate  CoaH  may,  for 
anflloient  caoee  ehowo,  order  that  exeoation  be  atayed.  If  applieation 
for  exeoation  be  made  before  the  time  allowed  for  appeal  has  expired, 
and  the  lower  Coort  has  not  received  intimation  of  an  appeal 
having  been  preferredi  the  lower  Coort,  if  safficient  oaase  be 
ahown,  may  stay  tbe  execDtton."  T^here  the  word  '^  may 
leaves  it  in  the  discretion  of  the  Coart  to  order  execution  to  bo 
stayed  or  not*  Bat  then  the  section  goes  on  :— "  Before  making  an 
order  to  stay  execution,  the  Court  making  the  order  shall  require 
aecurity  to  be  gireu  by  the  party  against  whem  the  decree  was  passed, 
for  the  dne  performance  of  the  decree  or  order  of  the  Appellate 
Coort."  In  tbe  latter  paiii  o  f  the  section  the  word  *'  shall"  makes  it 
compulsory  on  the  Court  to  require  security  before  staying  the  exeoo- 
tion.  But  the  converse  does  not  hold,  and  it  is  not  compulBory  on  the 
Court  to  require  security  before  it  allows  execution  upon  a  decree 
against  which  an  appeal  has  been  preferred.  By  s.  86,  Act  XXIII 
of  1861,  it  is  enaoted  that  *'  when  an  order  is  made  for  the  execution 
of  a  decree  against  which  an  appeal  has  been  preferred,  it  shall  be 
lawful  for  the  Court  which  pronounced  the  decree  to  require  security 
to  be  given  for  the  restitution  of  any  property  which  may  be  taken 
in  execution  of  the  decree,  or  of  the  value'  thereof,  and  for  the  due 
performance  of  tbe  decree  or  order  of  the  Appellate  Court.  The 
Appellate  Court  may,  in  any  such  case,  direcb  the  Court  which 
pronounced  tbe  decreet)  take  such  security."  The  words*' it  shall  be 
lawful  for  the  Court"  leave  it  discretionary.  I  am  of  opinion  that  the 
Bigh  Court  hts  a  similar  discretion  vested  in  it 

Before  the  passing  of  Act  XXV  of  1852,  the  Sudder  Court  exeeated 
its  own  decrees,  but  by  that  Act  the  decrees  of  the  Sudder  Court 
were  to  be  executed  by  the  Court  which  passed  the  first  decree.  That 
Act,  as  regards  decrees  of  the  High  Cooit  and  of  the  Mofussil  Courts, 
has  been  repealed,  and  s.  862,  Act  YIU  of  1859,  has  been  substi- 
tuted for  it.  By  that  section  it  is  enacted*—*'  that  application  for  exe* 
cution  of  ihe  decree  of  an  Appellate  Court  shall  be  made  to  the  Court 
which  passed  the  first  decree  iu  tiie  £uit,  aud  shall  be  executed  1^ 
that  Court  in  the  manner  and   according   to  the  rules  bereinbefbra 
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oontainod  lor  Uie  ezecatioD  of  the  orifpiiwl   decreea."    No   order  from         1866 
this  Oosrt  is  neceratiTy  before  the  lower  OoorbB     can   execute    a   decree  ' 


.-   P.   Wi«H 

passed  in  appeal.    I  am  now  speaking  of  eases  in  which  no  appeal  has  v. 

been  fMpeferred  from  the   decree.    Tbe   decree   of    this    Conrt   is   sent  ^^^^^^^^^ 

to  the  Oonrt  whicb  passed  the    firsfc    decree,    and,   under  s.    362,   the 

Goart  has  power,  without  any  further  order,  to  carry  it   into   execution* 

It  may  be  tbat»  befure  the  application    u>  the   lower   Court   fpr   execu- 

tion  of  thedeoree  or  pending  the  execution  of    the  decree,   or  even  after 

the  decree  has  been  executed,  an    'eppeal  may  be  preferred  from  the 

decree.    It  may  be  that,  though  such  appeal  has  been   preferred  before 

tbe  application  for  execution,  the  lower  Court  may  not  be  aware  of  the  £&ct* 

We  cannot  say  that  simply  because  an  appeal  has  been    preferred  against 

the  decree,  the  jurisdiction  of  the  lower   Court  to  execute   the   decree  is 

at  an  end.    The  lower  Court  has    power  to   execute    a   decree   of  this 

Court,  whether  an  appeal  has  been  preferred  or  not,  unless  restrained  by 

an  order  of  this  Court,  but  then  the  question  is,  whether  the  Court,  when' 

it  is  informed  that  there  has  been  an  appeal  to  Her  Majesty  in  Council  from 

the  decree  which  it  is  called   upon   to    execute,  would    be  exercising  a 

sound  dis  retion   in    issuing  an  execution  without    giving  the  parties 

an  opportunity  of  applying    to   this    Conrt    for  an   order   to   stay  the 

execution,  or  to   require    security    fi-om   the    party  left  in   possession* 

Jackson,  J.,  has  referred    to    s.   221    of   the   Act«  which    enacts  that 

''when  all  necessary    preliminary    measures   have   been    taken,   where 

any  such  are  required,  the  Court,  unless  it  see    cause    to  the  contrary, 

shall  Issue    the   proper    warrants     for  the    execution    of  the   decree/ 

Well,  then,  sappose  the  lower  Court  is  informed    that  since   the   decree 

was  sent  to  it  by  the  High  Court,  the    parties    have   appealed  against 

tbe  decree  to  Her  Majesty  in    Council,    is   not   that  a  sufficient   cans® 

why  the  lower  Court    should,    in  the   exercise   of    its   discretion,  stay 

its  hand,  and  allow  time  to   te   parties   to   apply  to   the   High   Court, 

instead  of  proceeding  immediately  to  issue  a  warrant  of  execution.  J. 
should  say,  as  a  general  rule,  that  in  such  a  osse  the  Court  ought  to 
stay  its  hand,  unless  it  should  see  danger  of  the  property  being  made 
away  with  in  the  interval. 

I  agree  with  Maopherson,  J.,  that  s.  338  of  Act  YIII  of  1859 
and  s.  86  of  Act  XXIII  of  1861  do  not  give  to  the  lower  Courts 
power  to  take  seourity  in  the  case  of  piu  appeal  from  the  decree  of 
this  Court  to  the  Privy  Council.  It  is  quite  clear,  when  we  read 
the  B^etions,  that  they  were  not  intended  to  appl/  tp  .such  a  case. 
Take  i.     36  —  "When   an  order  is  made    for   the    execution   of    a 
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1866        decree^  against  irbich  an  appeal  has  been  preferred,  it    shall  be  lawful 

•T '     for  the  Court   which  pronounoed  the   decree   to    require    eeeuritj  to 

V.  be  given  for  the   restitution   of   any   property    which    may     be    taken 

Ra jKHisHMA  .^  execution  of  the  decree,  or  lof   the   value   thereof,   and   lor  the   due 
Boy. 

performance  of  the  decree  or   order      of   the   Appellate    Coort.       The 

Court  which  pronounced  the  decree.**  The  lower  Court  is  not  the 
Court  which  pronounced  the  decree,  ^hcn  the  decree  to  be  executed 
is  a  decree  of  a  Court  of  Appeal.  The  section  goes  on  to  say  that  it  may 
also  take  security  "for  the  due  performance  of  the  decree  or  order  of  the 
Appellate  Court,"  that  is,  the  Court  of  Appeal  from  its  own  deoUion. 
But  the  clause  never  meant  that  when  a  decree  of  the  High  Court  is 
Bent  to  the  Mofuseil  for  execution,  that  the  Mofossil  Court  can  take 
aecurity  for  the  due  performance  of  the  decree  or  order  of  the  Pi-ivy 
Council.  That  must  be  done  by  this  Cturt  under  s.  4.  BeguU- 
tion  XVI  of  1797,  before  it  can  allow  the  appeal,  for  that  section 
•declares  that  "in  all  cases  security  is  to  be  given  by  appellants, 
to  the  satisfaction  of  the  Sudder  Dewanny  Adawlut,  for  the  payment 
of  all  such  costs  as  the  said  Court  may  think  likely  to  be  incurred 
by  the  appeal,  as  well  as  for  the  performance  of  such  order  or  judg- 
ment as  His  Majesty,  his  hwrs  or  successors,  may  think  fit  to 
give  thereupon."  K  this  Court  must  take  security,  it  could  not  have 
been  intended  that  the  lower  Court  may  also  take  security  for  the 
same  thing,  for  in  that  case  the  security  might  be  taken  twice  over. 

In  this  case  the  Principal  Sudder  Ameen  was  informwi  that  an  appeal 
had  been  preferred  to  the  Privy  Council.  He  knew  that  he  had  no 
power  to  take  the  required  security,  and  he  mnat  have  known  that  the 
only  Court  which  could  take  the  required  security  is  the  High 
Court.  Then  was  not  that  sufficient  cause  for  staying  his  hand.  .It 
appears  to  me  that  it  was,  and  that  he  ought  to  have  stayed  bis 
hand  untU  some  orders  were  obtained  from  this  Court.  Under  these 
circumstances,  I  think  that  this  Court  would  haye  the  power  to 
reverse  the  decision  of  the  lower  Court  on  appeal,  but  it  is  not 
necessary  to  do  that,  because  it  may  be  that  these  proceedings  will 
eventually  go  on,  and  therefore  all  that  it  is  necessary  to  do  at  present 
is  to  staythe  proceedings  until  the  further  orders  of  this  Court;  that 
is  the  opinion  of  the  majority  of  the  '.Court.  On  the  other  hand, 
Campbell,  J.,  is  of  opinion  that  the  order  ought  to  be  stayed  for  two 
months,  to  give  the  judgment  debtor  an  opportunity  of  applying  to  thia 
Court  for  the  issue  of  any  order  which  it  may  think  proper  to  make  ; 
smd  at  the  end  of  that  'im©  if  no  such  order  bo  made,  the  .execution  to 
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go   <m.     The  majoritr   of  tho   Court  think   tbat    we    ought   not  to         1S66 

allow   exocation    ti   go   on   without     eeoority    on     one    side    oV     the    j   p  "II 

other,  uulesa  we  see  good  reason  to  the  contrary.  We  ought  *»  ^-^Wim 
be  satisfied  either  that  the  party  who  issues  the  execution  of  the  Rajxmshka 
decree   is  unable  to  give   security,  'and  that  he   will    be   injured   by  ^^^* 

staying  the  execution  upon  security  being  given  by  the  opposite 
party,  or  that  there  is  some  reason  why  he  ought  to  be  allowed  to 
execute  his  decree  without  giving  Becurity.  Until  we  know  what  are 
the  actual  oircumBtances  of  this  case,  we  ought  not  to  allow  the  execu- 
tion to  go  on  without  security,  lb  ia  not  shown  to  us  that  this  is  such 
an  exceptional  case  as  would  justify  us  in  jeopardizing  the  property 
by  allowing  the  execution  to  be  proceeded  with  without  security. 

The  order  of  the  Piincipal  Sudder  Amoen  in  this  case,  for  issue  of 
the  warrant  of  execution,  will  be  stayed  until  the  further  orders  of 
this  Court. 


Before  Sir  Bai-nes  Peacock,  Et.,  Chief  Justice,  Mr.  Justice  Trevor,  Mr. 
Justice  Loch,  Mr.  Justice  L,  8.  Jackson,  and  Mr  Justice  FundU,  1866 

CHUNDBR  MADHUB  CHUOKERBUTTT  (Plaintipf)  v  BAJML  ^^^'  ^' 

OOOMAB  OHOWDJRY  and  othkks  (Djbpewdantsj.* 

Limiiaiion^NoTUsuit-'IneHtution  of  fresh  Suit— Jet  XIV  of  1859  *.  14. 

The  plaintiff  instituted  a  suit  under  the  old  Law  (Beg.  HI  of  1798)  nnd  was 
non-suited  on  appeal,  becnnse  the  plaint  was  defective  in  not  stating  the  bonnda- 
ries  of  the  land  claimed.  While  the  appeal  was  pending,  Act  XIV  of  1859  came 
into  operation.  He  institnted  a  fresh  suit,  and  claimed  to  dednct  the  time  occu- 
pied in  pTosecnting  the  former  suit  and  appeal,  under  the  provisions  of  Act  Xrv 
of  1859,  s.  14.  Held  (by  the  majority  of  the  Court)  that  the  plaintiff  was  non- 
suited owing  to  his  negligence,  and  the  Ume  sought  to  be  deducted  from  the  period 
of  limitation  could  not  be  allowed. 

Per  Loch  and  PuNurr,  JJ.—Under  the  cireumstanoes  the  suit  should  be  de- 
ducted in  computing  the  period  of  limitation  (1), 

In  this  case  the  question  was  whether  the  plaintiff  could  deduct 
from  the  period  of  limitation  the  time  during  which  a  former  litigation 
on  the  same  subject  was  pending.  He  sued  to  recover  possesaioii  of 
certain  lands,  and  the  Principal  Sudder  Ameen  passed  a  decree  in  his 
favor ;  but  on  appeal  the  Judge  ordered  the  plaintiff  to  be  non-suited 
on  the  ground  that  the  boundaries  of  the  lands  claimed  had  not  been 
given  in  the  plaint.    Pending  the  appeal,  Act  XIY  of  1859  was  passed. 

*  Special  Appeal,  No.  8296  of  1865,  against  a  decree  of  the  Judge  of  Zillah 
Tipperah,  dated  the  31st  August  1865,  affirming  a  decree  of  the  Principal  Sadder 
Ameen  of  tbat  district^  dated  the  9th  March  1865. 

(1)  See  8. 15  of  Act  IX  of  1871. 
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lg^        The  plaintiff  tliareapon  inaiitated  the  present  {paift  agaieat  the  moo 
defendant  on  the  same  oaaae  of   aetioii»  epeeifjuig^  the  boundariev  oC 


Madhub     ^^®  ^d  ^  qaestion.    That  hia   fint  might  not   be  banred  undev  tbo 
Cnoocaa-     proTisions  of   the  new  law  of  limitation    he  olaimed  to  be  allowed  to 

y^  deduct  the  time  ooonpied  by  the  lorcner  aatt  and  appeal* 

BamGoomab     In   coneeqnenoe    of  the  oonflict  of  decision  in  the   eases   of   Nmid 
Chowdbt     jf^i^    Qi^^j,  ^,   Ihoarhanath  BUwa*   (I).   Sha  Koramui   Soeein    r. 

Qolab  Koer(%  and  Shamboonath  BUwob  ▼•  Kiato  Dhun  Sircar '{S), 
the  case  was  referred  for  the  decision  of  a  Fall  Bench  with  iha 
following  questions  by  Kemp  and  CanpbeU,  JJ.»  before  nhom  tha 
appeal  came  :— 

1.  "Whether  the  time  oecapied  by  the  non'suited  case  jBbonld  be 
excluded  P  < 

2.  "  Whether  the  time  oecapied  by  the  appeal  shoold  be  ezcIodedP 

3.  **  Whether  the  time  oocupied  between  |non-8ait  and  filing  of  appeal 
(the  appeal  being  filed  within  the  prescribed  time)  shoold  be  ezdadedP" 

Baboo  Kalihishen  Sein  for  the  appellont. 

Baboos  DwarhanoUh  Mitier  and  Eomesh  Ohunder  MiUer  for  the 
respondents. 

The  following  jadgments  were  delivwed  ^-* 

PiAcocK,  O.J.  (TasYOB,  J.,  oonoarriag)«^Thi8  is  a  oase  trhioh  was 
brought  whilst  Act  XIV  of  1859  was  the  Law  of  Linritatien,  and  there, 
fore  that  law  is  applicable  to  the  suit.  B.  14  enacte^"  In  computing 
any  period  of  limitation  prescritled  by  Jthis  Act,  the  tinne  during  which 
the  claimant  or  any  person  uutler  wiiom  he  claims  shall  have  been 
engaged  in  prosecuting  a  suit  upon  the  same  cause  of  action  against  the 
ftame  defendant,  or  some  person  whom  he  represents  bona  fide  and 
with  due  diligence  in  any  Oonrt  of  Judicature,  which,  from  defe:t  of 
jurisdiction  or  other  cause,  shall  hare  been  unable  to  decide  upon  it,  or 
fehall  have  passed  a  deoision  which,  on  appeal,  shall  have  been  annulled 
for  any  such  cause,  iaoluding  the  time  during  which  appeal,  if  any,  has 
been  pending,  shall  be  excluded  from  such  computation." 

The  first  question  is  whether  the  time  during  which  the  plaintiff  wss 
proseouling  a  suit  in  which  he  was  non-snited  comes  within  the  words  of 
s.  14  '*  the  time  during  which  the  claimant  shall  have  been  engaged  in 
prosecuting  bona  fide  and  with  due  diligence  in  any  Court  of  Judicatnre« 

(l)aW.B.,9.  (8)5W..R.,aaaBef,8, 

W  3  W.  B.,  101. 
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wbicli,  from  defect  of  jnrisdiotion  or  other  caase,  shall  hate  been  nnable         19M 
to  decide  upon  it."    It  appears  to  me  that*  where  a  plaintiff  is  non-     cg^^,^jg|^ 
suited,    he  cannot  be  said  to  bare  prosecnted  bona  fids  and  with  dne       MADnc3 
ailigenoe;  farther,  I  am  of  opinion  that  the  words  *'or  other  canse"     ^^^^*" 
must  mean  a  oaase  cff  like*natare  as  defect  of  jurisdiction.    Now  a  defect.  v, 

of  jorisdictioQwodldbe  aoaose  that  woold  not  include  any  neglect  on  ^^^^r* 
the  part  of  the  plaintiff  either  in  stating  his  case  or  in  other  respects. 
For  instance,  if  the  plaintiff  should  fail  to  appear  or  to  produce  his 
Witnesses  on  the  day  fixed  for  tiie  hearing,  tbe  Court  would  be  unable  to 
decide  upon  his  oause  ai  aoti<Mi.  But'  that  would  not  be  a  cause  for 
which  time  ought  to  be  deducted  under  the  section,  for  it  could  not  be 
said  that  the  plafntiff  was  prosecuting  his  suit  h<mafide  and  with  due 
diligence,  or  that  the  Gourt  was  prevented  by  want  of  jurisdiction  or 
other  caase  not  o<mnected  with  the  plaintiff's  own  negligence  from 
deciding  upon  the  case. 

lamof  opinion  that  the  time  during  which  the  plaintiff  was  prose 
outing  a-soit  in  which  he  was  non-suited  ought  not  to  be   deducted.    It 
was    contended  that  the  TJaintiff  was   non-suited   merely  because  he 
neglected  to  state  the  bonndanes  of  his  ]and,'bot  if  the  unoertaioty  of 
what  the  plaintiff  was  suing  lor  was  jmoh  as  to  prevent 'the  Judge  from 
deciding  upon  the  case  in  the  first  salt,  it  must  equally  prevent- the  Court 
•  in  the  second  suit  from  determining; whelher  ihe  iexmer  suit  ;was  for  the 
same  cause  of  action.    Suppose  a  person   were  to  aue  for  damages,  and 
state  that  he  has    sustained   damage  by    some  aot«  without  speoifying 
that  which  the  defendant  committed.    Suppose  tbe  Jn9ge  were  to  sajr 
'*I  cannot  discover  what  it  is   for  which  tl>e  plaintiff  claims  damages,** 
r«od  should  dismiss  his  claims ;   I  do  not  think  that  that  would  be  a  cause 
for  deducting  in  a  second  suit,  specifying   the  injury,   the  time  occupied 
by  the  plaini&ff  in  the  former  suit.     Then,  if  the  cause  alleged  in  this  case, 
namely,  the  nonfStatement  of  the  boundaries  of  the  land  in  question 
was  such  as  to  prevent  the  Judge  from  knowing  really  what  the  plaintiff 
was  suing  for,   I  do  not  see  how  it  can  be   shown  in   the  present  case 
that  this  suit   is    brought   for  the  same  oaoee  of  action.    If   the  ambi- 
guity prevented  the  Judge  from  deciding   that  suit,   hew  can  it  beusaid 
that  the  former  and  present  actions  were  brought  for  the  same  cause. 

For  these  reasons  I  am  of  opinion  that   the  time   duruig  which  the 
plaintiff  was  prosecutmg  Ins  fonasr  suit  ought  not  to  be  deducted. 

Therefore,  the  question  propound  ed  may   be  answered   thos,  that  the 
plaintiff  is  not  entitled  to  deduct  the    time  occupied  by  him  in  pros^  • 

euting  the  former  suit  in  which  he  was  non-suited.    If  the  time  occupied 
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IQA^       in  proBecuiing  tbe  snib  oannot  be   dedacUd,  it  follow!   thafc  neitbec 

— the  time  ooeapied  La  appealing   from   that  decisioo,  nor  the  time  occa- 

Madhub      pied  between  the  non-suit  and  the  filing  of   tbe   appeal  can  be  deducted. 

CHocKBR-    jj.  ^  g^^  ^^^^  ^jg  £g  ^  y^^  Q^g^^    It  appearf,  hofreyer.  that  deducting  alt 

V.  the  time  occupied  in  prosecuting  tbe  former    suit   and  appeal,  with  the 

^CuowDW  "  exception  of  the    short  period  between  the  time  of  the  non-suit  and  the 

flliug  of  the  appeal,    twelve   years  and  eleven    days  elapsed  between  the 

accraing  of   tbe  cause  of   action  and  tbe   commencement  of  the  present 

suit.    In  fact,  more  than  sixteen  years  and  a  half   intervened    between 

the  date  of  dispossession  and  the  commencement  of  the    present  suit. 

The  plaintiff  has  only  bimself  to  blame  for  the  delay. 

The   appeal   is   dismissed  with   costs,   and  the  decision  of  the  lower 
Appellate  Court  affirmed  with  costs. 

I^ocH,  J.— It  appears  to  me  that  tbe  peonKar  circumstances  of  this 
case  must  be  considered.  Tbe  case  was  instituted  under  the  old  pro- 
c^ure,  and  under  that  procedure, where  boonderies  were  not  given  tbe 
plaintiff  was  non-suited,  and  had  to  pay  all  the  costs.  That  was 
considered  the  penalty  for  filing  a  defective  plaint.  During  the  pendency 
of  that  suit  in  appeal  the  new  law  has  been  pasaed,  and  the  party  now 
tries  to  bring  in  his  fresh  action  under  the  new  law,  and  he  finds  that  he 
is  out  of  time,  and  he  points  to  s.  14,  Act  XIV  of  1859,  and  says  :^ 
**Allow  me  tbe  time  which  is  mentioned  in  this  section,  and  I  shall  be  in* 
time,  Iformerly  prosecuted  the  suit  &orui,/l<ia  in  a  Court  having  juris- 
diction ;  but  I  was  non-suited  under  the  then  existing  rules  of  procedure 
but  that  rule  did  not  dismiss  my  claim." 

Looking  to  the  wording  of  s.  14,  Act  XI Y  of  1859|  it  appears  to  me 
that  tbe  words  ''other  canse*'  are  large  enough  to  embrace  the  present 
case.  The  absence  of  boundaries  was  a  defect  which  had,  under  the 
old  procedare,  its  peculiar  penalties  attached  to  it,  hot  the  defect  was 
not  considered  of  so  serious  a  nature  as  to  deprive  the  plaintiff  of  the 
benefit  of  tbe  time  during  which  the  case  had  been  pending.  In  this 
•case  all  the  circumstances  which  warrant  a  Court  under  the  present  law,  - 
in  granting  time  appear  to  meet.  The  parties  are  the  same  as  in  the 
former  case,  tbe  cause  of  action  is  the  same,  the  former  suit  was  brought 
in  good  faith,  and  prosecuted  with  due  diligence,  to  a  successful  termina* 
tion  before  the  Principal  Sudder  Ameen,  but  in  appeal  the  plaintiff  was  non« 
soited,  not  for  want  of  jurisdiction  in  the  Court,  but  from  another  cause, 
■namely,  the  absence  of  boundaries  in  the  plaint,— a  defect  which,  under 
the  former  practice,  was  a  snffioient  ground  for  an  order  of  non-suit  with 
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costs ;  but  whicli  earned  no  f  nrther  penalty  with  it.    The   plaintiff    was         1865 
not  prevented  from  bringing  a  fresh  salt,  nor  did  he  lose  the   time    while     q  ' 

his  former  case  was  pending.    It  is    difficult    to  nnderstand    the    mean-     Madhub 
ing  to  be  attached  to  the  words  "  other  cinse"  if    they  be    not    applicable        butty*" 
to  cases  such  as  the  present.    Under  this  riew  of  the  case,    I    think    this  v, 

enit  is  ^iihia  time.  ^Chowk  " 

Jacxson,  J.  ^I  concur  with  the  Chief  Justice,  in  opinion.    It    appean^ 

to  me  that  to  entitle  a  plaintiff  to  the  benefit  of  the   terms  ..of   8.   14   o( 

the  Limitation  Law,  it  must  be  shown  that  his  suit  had  been   prosecuted 

hunafide  and  with  dae  diligence^  «nd    that   the    Court   was   anabla  *lo, 

decide  upon  it  from  some  cause  quite  uuconnected   with   the   default   or. 

negligence  of  the  plaintiff.    To  hold   otherwise   would   be    inconsistent. 

witb  the    use   of   the   words  *'  bona  fide"   and  'f  with   due   diiigeooe.*' 

It  dees  not  by  any  means  follow  in  evezy  case   that,   because   the.  Court 

ba?e  been  obliged  to  refrain  from  deciding  the  calSe   for  want    of   juri^- 

diction,  the  party  would  have  been  entitled  to  avail  himself   of    the   tima 

daring  which  the  suit.was  pending,  because    it    might    so    happen    that 

the  party  knew  well  that  the  Ooai*t  in  which  his  suit   had   been    brought 

« 

was  not  the  Court  to  which  he  ought  to  go.  In  that  ca  e  the  ffoit  waa 
not  bona  fide,  and  b«  is  not  entitled  to  that  time.  It^  appears  to  mo 
that  the  inability  of  the  Court  must  be  either  from  nnavoidable  circum- 
fitanoe  over  which  no  one  has  any  control,  or  something  incidefital  to 
the  Court  itself  and  unconneoted  with  the  aots  of  the  parties. 

PaxDiT,  J.— 1  admit  that  the  case  of  the  appellant  is  to  be  guided 
anddeterminedby  ActXlVof  1859,  but  hold  that,  when  the  former 
case  brought  by  the  special  appellant  on  the  appeal  of  the  opposite 
party,  the  claim  of  the  appelia»nt  was  dismissed  without  a  trial  on  the 
merits  on  the  ground  of  the  plaint  being  deficient  in  specification  of 
certain  bonndaries  Of  the  lands  claimed,  the  appellant  is  entitled  to  a 
deduction  of  tho  period  for  which  the  former  case  was  -  pending. 

"When  the  Court  bearing  the  appeal  (in  the  former  case)  thought  that 
the  plaint  in  it  was  so  defective  that  no  decree  could  be  passed  upon 
"it,  the  plain  tiff  is  entitled  to  the  benefit  of  s.  U   of   Act   XI7    of   1859, 

because  for  want  of  boundaries  the  Appellate  Court  trying  the  former  case 
had  thought  its  If  unoble  to  try  it  on  the  merits.  It  is  admitted  that 
the  deiuction  provided  for  i  n  the  above  section  o!  the  law  is    not  limited 

to  cases  dismissed  without  trial  for  want  of  jurisdiction,  but  is  also 
intended  to  apply  to  many  other  cases   dicidel    without   trial    o£    merits 

for  many   other  canses. 
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1866        j-Qgf^  ^  l^liQ  inBiitirtion  of  a  case  in  a  wrong   Court  not   haying   jariadk* 
Chuhdbb     ^^^^  mast  neceBsarily  be  in  the  eye  of  tie  law  an  act  of  neglect    of   the 
Hadocb     plaintiff,  so  the  omission  of  bonndar'es  by  him  is    the  effect  oE   neglect. 
BUTTY^*    In  fact,  in  most  of  the  cases  decided  without  trial  of  merits,  the  cause  of 
v«  the  inability  of  the  Courts  to  decide   on   merits   must  be   the   p1aititiff*8 

Cbowdsx^  fault.  When  plaintiff  bad  in  right  eametit  brought  his  former  suit,  and 
proceeded  with  it,  the  fact  of  a  Court  of  Justice  baving  considered  itself 
unable  to  decide  it  on  the  merits  owing  to  some  mistake  of  the  plaintiff 
would  not  be  any  good  ground  for  d^sying  to  the  said  plaintiff  the 
dedaction  allowed  by  the  aforesaid  section.  The  defendant  did  not  ohject 
befow  that  the  present  action  is  not  for  the  same  lands  tliat  the  plaintiff 
had  sued  for  before,  and  the  details  of  both  the  claims  distinctly  show 
that  the  canse  of  ttction  in  both  the  cases  was  one  and  I  be  same.  Under 
the  old  law  and  practice,  the  mofussil  Courts  often  non-suited  plaintiffs 
for  want  of  boundaries,— *an  accidenli  cot  Hkely  to  happen  under  the 
persent  law,  Act  VIII  of  1859.  I  admit  that  even,  for  cases  dismissed 
for  want  of  jui-isdiction,  the  Court  asked  to  make  a  deduction  must  be 
Bi^tisfied  that  the  former  case  was  a  bona  fide  suit  •  before  it  wAuId  be 
empowered  to  allow  the  deduction  asked,  but  lam  not  prepared  to  rule 
that  in  this  case,  the  Appellate  Court  trying  the  first  case  considered  itself 
and  was  therefore  able  to  decide  that  suit  on  the  merits,  or  that  the 
omission  cl  boundaries^  shows  that  the  suit  was  not  bona  fide.  We 
cannot  in  this  case  try  whether  that  Appellate  Court  had  rightly  or 
wrongly  non-suited  the  plaintiff,  but  cannot  disavow  the  fact  that  that 
Court  did  not  try  the  case  on  the  merits.  We  must  hold  that  legally  this 
decision  of  that  Court  amounts  to  an  admissions  of  its  inability  to  try  it 
on  the  merits,  and  if  it  held  so,  it  should  be  held  for  the  purposes  of 
this  deduction  asked,  that  that  Court  was  unable  to  decide  the  suit  on 
its  merits.    I  would  therefore  allow  the  deduction  asked. 
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Before  SiV  Barnes  Feaeoch,\Ki.t  Chief  Justice^  Mr,  Justiee  Trevor,  Mr,  Juetice 
Loch,  Mr,  Jwetiee  L,  8,  JacJeaon,  andMr,  Justice  Pundit  * 

BABOO  KOOLDEBP  NARAIN  SINGH  (Plaintifi)  v.MOHADEO  18M 

SINGE   A.ND  OTHERS  (DEFENDANTS).*  (1)  5^*-  8. 


Ghatwali — Herediiary  Tenure — Words  of  Inheritance  in  Mussulman 
OrantS'—Qhatwcd  Services,  Qessaiion  of—Enhcmcem>eni  of  Bent  of  Ghatvml 
—ActXIoflSb9,s.^7. 

The  plaintiff,  an  anotion-pnrchaser  of  a  zeorindari  at  a  sale  for  arrears  of  rerenne* 
sued,  in  1863,  to  eject  the  defendants  from  oortain  mouzahs  inoladed  in  the 
zemindari,  and  wKioh  were  held  by  the  defendants  under  a  ghatwali  tenure,  on  the 
ground  that  the  serTiee  for  which  ihegrant  was  made  was  no  longer  required,  and 
that  the  sunnud,'or  grant,,  contained  no  words  of  inheritanoe.  The  defendants  proved 
that  the  grant  was  made  in  the  year  1:743  to  M.,  after  whose  death  the  land  was 
in  the  possession  of  M/a  heir-at-law  prior  to  the  permanent  settlement ;  that  ho 
and  his  ancestors  had  enjoyed  uninterrupted  possession  in  direct  successien  from 
a  period  prior  to  the  permanent  settlement  at  a  q,nit-rent  of  Ps.  61  per  annum- 
The  Collector  appeared  on  behalf  of  the  Goyemment,  and  stated  that  the  ghatwali 
serTioes  had  not  been  dispensed  with  by  the  Government,  bnt  might  be  required 
at  any  time.     Held,Vie  pi'ahitiff  wais  not  entitled  to  eject  the  defendants  (2). 

Per  PKACOC0,  G.J.— The  case  falls  within,  and  i»  protected  by,^  s.  37  of  Act  XI 
of  1859. 

Ter  TBBToa  aud  Jackson,  J  J. — 3. 87  of  Act  XI  of  1859  does  not  apply  to  the  casp* 
Qvkoere, — la  the  zemindar  entitled  to  enhance  the  rent  of  a  ghatwali  in  lieu  of 
servioe  ? 

The  p^aiotifif  in  this  esse  sought  to  recorer  possession  with  mesne 
profits  of  certain  moa2iaha  in  Bhaugalpore.  He  based  his  title  upon  a 
purchase  in  1863  at  an  auction -sale  for  arreirs  of  revenue  of  the 
zemindari  under  which  the  mouzahs  were  held. 

The  defendants  alleged  that  the  grant  under  which  they  held  was  dated 
1150  F.  (1743)  ;  that  though  words  of  inheritanca  wese  not  expressly 
inserted  in  it,  yet  as  it  had  always  been  treat-ed  as  one  descendible  to 
him  by  the  former  semindars  of  Dustpore,  the  plainti£f  had  no  right  to 
eject  liim,  and  that,  if  the   defendant  was  not  entitled  by  virtue  of  his 

*  Reg'ilar  Appeal,  No.  290  of  1865,  from  a  decree  of  the  Principal  Sudder 
Ameeu  of  Ahaagulpore,  dated- the  2l8t  June  1865. 

(1)  See  the  Judgment  of  the  Privy  Council  in  this  case  on  appeal — Eooldeep 
Karain  Singh  v,  Qovemmont,  11  B.  L.  B.,  71  ;  S.  0. 14  Moo.  I.  A.^  250. 

(2)  gbe  ForlssY,  Mw  Mahmed  Taki,  5  B.  L.  B.,  529. 
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1866        gnnt  to  bold  at  a  fixed  rate,  Bti1l»  on  ibe  ground  of  long  pcueflsion^   Ifr 
"  waa  not  competent  to  tha  plaintiff  to  reaume  the  tenure. 


'  Baboo 

i;.  *  In   hia  written    atatement,    tbe    plaintiff  aaid  s— **  The   annnnd   waa 

MoHADBo  granted  on  condition  of  ghatwaH  aervice,  tbe  perforroanoe  of  which, 
in  behalf  if  the  defendants,  haa  been  dispensed  with  for  a  long  time, 
nor  ia  there  any  uecessitj  for  the  aerrice.  Toar  petitioner  is  entitled 
to  take  posscsi^ion  of  the  disputed  raonzahs,  in  conaeqaence  c^  tbe  same 
haying  been  comprised  in  the  property  pardiased  by  bim,  and  of  the 
aeryice  of.  ghatwali,  which  wna  a  condition  of  the  grant,  having  been 
dispeoaed  with."  It  waa  contended  on  tbe  part  of  tbe  pUiotiff  tbat,  as 
the  seryicea  were  do  longer  required,  and  had  been  diapensed  with,  be 
waa  entitled  to  put  an  end  o  the  tenure,  and  to  recoyer  posaeasion  of 
the  lands.  It  did  not  appear  tbat  the  servioea  had  ever  been  expressly 
dispensed  with  by  the  plaintifl  or  his  predecessors,  or  that  any  d'Htinct 
Poticewaa  given   lo  the   defundanta  before   ha  common  jed  this  action, 

that  the  scr\ice8  were  no  longer  required,  and  that  the  pltintiff  intended 
to  treat  tbe  defendants  as  trespassers.  T.  e  Collector  appeared  on  behalf 
of  Government,  and  put    in  a  written    statement  to  thd  effect  that  the 

Government  bad  not  renounced  its  claim  to  demand  gbatwali  aervioesr 
and  tbat  it  would  euforce  ihe  demand  when  necesaary.  The  annnod 
used  in  wbich  they  held  waa  in  the  following  terma : — "  Wliereaa 
the  aerrice  of  ghatwali  ol  Tnppeh  DakhilgnogB,  pertaining  to  the 
■aid  pergunnan  (Bbangulpore)  and  Monzahs  Khotnl,  &c.,  appertain- 
ing to-  the  aaid  tuppeh  as  gbalwali  tenure,  were  conferred  upon 
Mohudeo  before ;  and  wbereaa  at   present  al  o  he    has  been    co:* firmed 

08  per  detail  below*'  (in  the  detail  the  two  mouzabs,  the  subject 
of  the  present  suit,  were  included)  **  in  his  post  as  before  ;  it  is  there- 
fore incumbent  that,  in  the  performance  of  the  duties  attached  to  the 
said  service,  he  should  guttrd  and  protect  the  roads,  and  watch  over^ 
the  tuppeb  with  great  diligence,  and  should  cake  care  of  the  ghats  or 

passe ss,  so  that  travel!  rs  may  travel  without  fear,  and  no  thieves » 
highway  robbers,  nor  murderers,  by  night,  may  obt  in  shelter  within 
the  said  limits.  If  the  property,  or  catile  of  any  person  bo  stolon  or 
plundered,  or  murder  be  commitsed  by  nigbt,  ho  should  find  out  tbe 
actual  thieve  a  with  the  property,  and  transmit  them  to  t!ie  huzoor 
with  proper  core  and  precaution.  Should  ho  fail  to  trace  out  the 
property  or  cattle,  he  shall  be  answerable  for  value  thereof,  together  with 
a  fine,  to  the  Sircar ;  he  should  bring  nnder  cultivation  the  mouzahs 
aforesaid  by  proper  efforts,  and  enjoy  the  produce  thereof."  It  appears 
.that  there   had  been  a  quit-rant  of  fis.    61  a  year  paid  before  the 
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permanent  8ebilement»  which  confciiined  to  be  paid  to   present  day,   %nd        ^* 
that  no   other   rent    has    been   paid.    The    Frinoipal   Sudder   Ameen       B^boo 
dismisBed  the  claim.    He  »aid  :—  i^^^^^'i^'t^ 

H  As  tbis  ease  is  on  all  fours  with  that  decided  by  the  High  Court    (1),        SiMoa 
I  bare  no  alternabire  bnt  to  dismiseit.     As  in  the   case   decided    by    the 
High  Court,  so  in  thisj     a  su  luud   by    Mahomed    Sadiq,    bearing    date 
1150  F.    (1743),  as  well   as  a   decision    of    the   Bhangulpore    Court    by 

Mr.  Fronbel  of  1796,  are  produced.    In  the   latter    mention    is   made    of 
BQQnuds  by'  Mahomed  Sadiq  of  1150  F.  (174;^),  and  by  Alia   Koobee    Khan 
in  the  fourth  year  of  bis  reign,  and  of  perwanAahs  by  Messrs.    Cleaveland  * 
and  James  Grant,  dated  1198  F.  aud  1791.    It    further   appears   from   it 
that  this  tenure  was  resumed    by  (he  Gr07erx;n^fot  ii;i   1180   F»     (1.779), 

bnt  was  subsequently  released,  and  that  it  has  h*en  paying  a    small    quit- 
rent  since  its  release.    The  plaintiff's  pleadei*   has   made    an   attempt   to 

change  his  cause  of  action  by  saying  that  the  t'^nure  Is  a  common  one* 
and  therefore  liable  to  cancelment  under  the  provisions  of  the  Sale  Law, 
but  the  plaintiiE  cannot  now  be  allowed  to  do  so  at  the  last  stage  of  hie 
case.  Besides,  as  the  tenure  has  been  held  at  a  fixed  rent  from  before 
the  permanent  settlement,  it  is  likewise  protected  under  s.  37  of  Act 
XI  of  1859.  It  is  therefore  ordered  that  this  case  be  dismissed  with 
costs.*' 

This  case  cnme  on  for  hearing  before  L.  S^  Jackson    and    Mai'kiyi   JJ*, 
by  whom  it  was  referred  to  a  Full  Bench  as  follows  :-rr 

Jackson,  J.— It  seems  to  me  more  conrenient  that  this  argu^piient 
should  not  proceed  further  at  present.  be>  ause,  although  there  are  certain 
points  of  dissimilarity  between  this  case  and  the  case  in  wlucb 
Trevor  and  Campbell,  J  J.,  recorded  their  judgment  in  June  last  year,— 
Munrunjun  Singh  v.  Bajah  Lelanund  Qingh  (1)  ;— still  the  leading 
point  in  the    case,    namely,    as    to   the  nature   of   a.  ghatwali   tenure, 

found ed  upon  a  snnnud  such  as  that  produced  by  the  defendants  in 
this  case,  is  undoubtedly  the  same,  and  the  leading  point  would  hare 
to  be  deci  led.  But  speaking  for  myself,  I  am  not,  as  far  as  I  am  at 
present  advised,  prepared  to  coocar  in  the  judgment  in  that  case,  and 
looking  at  the  extreme  importance  of  the  case,  it,  appears  to  m.e  that 
this  case  ought  to  be  rererred  for  the  decision  of  a  Full  Bench. 

I. therefore  propose  that  the  case   be  referred   for  the  decisioa   of«a; 
Foil  Bench; 

(1)  S  W.  B.,  ^ 
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1^66  Maekbt,  J.— I  entirely   con#nr   in   the   propriety   of    referrinff   ihiM 

'  case  to  the  deoi&ion  of  a  Fall    Beuch,    Upon   the   case    itself   I   express 


BlBCO 

EoOLDKBP     ^0  opinion. 

MoHADEo        Mr.    Boyne  (with  him  Baboos  DwarhancAh  MUier  aad    Unnodaproiod 
eiNGH,       Banerjee)  for  the  appe'lant. 

Baboos     KUten    Kitior     Oho$e     and    Juggodanund    Mooherjee-  for 
the  Goyemment. 

Mr.  ^ZZon  and    Baboos    Onoocool    Ohunder  Mooherjee   and   Mohendra 
Loll  Shome  for  the  ghatwal  respondent. 

The  f  olio  wing  jadgmeatB  were  deliTored :—» 

Peacock,   C.J.    (after   stating  the   faot8).-»It    appears    to  me    that 

m 

the  principal  Sadder  Ameen  was  right  in  dismissing  the  case,  first, 
upon  the   groand    chat    the    defendants   bad    a   right   in    this    tennre 

which  it  was  not  in  the  power  of  t^je  aemindar  to  destroy ;  and, 
secondly,  that  tbe  plaintiff  acquired  no  right  to  cancel  the  tenure 
by  reason  of  his  purchase  under  the  auotion^sale  for  arrears  of 
revenue,  and  that  he  stood  in  no  better  position  than  the  zemindar 
with  wbom  the  permanent  settlement  was  entered  into^ 

From  the  deed,  which  we  bare  before  as,  it  appears  that  as  far 
back  as  1150  F.,  which  corresponds  with  1743,  about  twenty>two 
years  bef  re  the  Fast  India  Company  obtained  the  Dewanny,  a 
grant  was  made  to  Mohadea  of  this  tenure  as  a  c^atwali  tenure. 
It  appears,  further,  that  before  the  permanent  settlement  Mohadoo  died» 
and  bis  son  succeeded  to  the  ghatwali  tenore ;  (or  we  find  that 
a  suit  was  brought  in  1796,  not  against  Mohadeo,  but  against  his  son 
for  the  rent  for  four  years  from  1792,  which  was  prior  to  the  date  of 
the  permanent  settlement.  In  that  suit  it  was  held  that  the  plaintiff 
could  not  recover  more  than    Ba.   6L    a   year,   the    rate    at   which    rent 

had  been  paid  up  to  that  time.  Thus  we  find  that  the  estate  was,  in 
pointof  fast,  in  the  possession  of  Mohadeo's  heir-at-law  before  the  date 
of  the  permanent  settlement.  (His  Lordship  read  the  sunnud,  and 
remarked  that  it  ^  was  a  confirmation,  not  the  first  grant  of  the  ghutwali 
tenure,"  an  1  proceeded).  I  have  had  the  sunnud  translated  (reads). 
It  is  said  that  the  sunnud  contains  no  words  of  inheritance,  and  that 
the  sonnud  contains  merely  a  life-grant  to  Mohadeo.  It  is  nnneccs- 
sary  to  say  what  would  have  been  the  construction  of  this  sunnud  in 
the  obseuce  of  usage,  for  it  appears  clear,  from  long  uninterrupted  nsage, 
that  these  lands  have  passed  £r9m  ancestor  to  heir^  t.  e.j  from  father  to 
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von,  tor  two  or  tliree  generationa,  and  that  it  had  passed,  withont  objection        1866 
bn  the  part  of  the  British    Qoverument,  beforb   the   date  of  the    perma-  ' 

nent  eet  element,  to  the  heir  of  Mohadeo.  In  Mahomedan  grants  it  seems  k«x>li)B]sp 
that  words  of  inheritance  are  not  neeesfiary.  See  Baillie  on  Land  Tax  of  "NabainSihrh 
India  (Introduction,  page  47),  in  which  a  diatinction  is  drawn  between  Mohadro 
Buch  grants  and  jaghirs,  or  mere  orders  for  payments  out  of  the  Sinqh. 
Irheraj  or  revenue  to  a  particular  person.  But,  however  thii  may  be,  j 
apprehend  that,  if  there  is  no  clear  authority  to  show  that  a  grant  in  lieu 
of  services,  authorizing  the  grantee  to  bring  the  lands  into  cultivation, 
and  to  enjoy  the  produce  thereof,  season  after  season,  and  year  after 
year,  would  not  create  a  hereditary  righ^  snch  a  grant  coupled  with 
1  ong  usage,  snch  as  that  which  has  prevailed  in  the  present  case  in 
which  the  tenure  has  passed  from  'ancestor  to  heir  without  objection  for 
sev  eral  generations,  would  be  sufficient  to  show  that  the  grant  was  a 
grant  of  inheritance.  But  even  if  that  were  not  so,  speaking  for 
myself  alone,  I  should  say  that,  when  I  find  that  there  has  been  a  grant 
which  is  not  forlhcooQing,  and  the  grantee  has  been  confirmed  in  that 
grant  with  words  such  as  those  used  in  the  sunnud  of  1150  F.  (1743)9 
long  usage  may  be  given  in  evidence  for  the  purpose  o!  explaining  what 
would  be  the  ^ect  of  the  original  grant  if  it  had  been  produced,  taken 
in  conjunction  with  the  gp^nfc  ef  confiiTnaUon.  The  sonnud  of  1150  F* 
1743)  refers  to  son>ething  which  had  taken,  place  before  ;  what  that  was  is 
not  precisely  stated,  but  it  is  clear  that  it  was  intended  to  confirm  Mobadeo 
iothatwhioh  had  been  granted  before.  Surely,  when  he  was  confirmed 
in  what  had  been  granted  before  by  a  very  old  grant  and  the  former 
grant  is  not  forthcoming,  usage  is  admissible  for  the  purpose  cf  explain, 
ing  what  that  former  frrant  was,  and  of  showing  that,  whether  under 
the  sunnud  by  itself  the  party  would  or  would  not  have  been  entitled 
^o  a  tenure  of  inherit-ance,  still  he  might  be    entitled  to  a    heritable   right 

by  virtue  of  the  sunnud,  ooupled  with  the  former  grant  in  which  he  was 
confirmed,  as  explained  by  the  usage.  There  is  no  express  law  that  a 
ghaiwali  tenure  is  not  inheritable,  and  that  it  is  a  mere  life^grant,  nor 
is  it  even  unreasonable  to  suppose  that  a  ghatwali  tenure  may  have 
been  granted  to  a  man  and  his  heirs,  .because  we  have  it  expressly  stated 
in  the  Bengal  Regulation  XXIX  of  1814,  with  regard  to  the  Beerbhoom 
ghatwals,  that  there  is  reason  to  believe  that  they  held  tenures  from 
generation  to  generation.  That  is  a  distinct  recognition  on  the  part 
of  the  Legislature  that  a  ghatwali  tenure  may  be  an  inheritable  tennre« 
A  case  in  the  Privy  Council,  Jttajah  Lelanuud  Singh  v.  The 
Qovemmertt   of  Bengal  (1),    was  referred  to  in   coarse   of    argument' 

(1)  6  Moo.  Z.  A.,  101. 


«M  FT7LL  BBNCH  BUUNCtif. 

Id6(i        in  whiob  it  was  beld  tkat  ghatwall    (eanre  was  a  tenure    of  inheritahce« 
Baboo""  ^^  ^^  ^^®    general   heirs   according   to  the  Hindu  law,   but    by   the 
KooLDKKp    eldest  son  alone.    The  marginal  note  of  the  case  sayS}  that    ''upon  tbe 
ABiiN  '^^"  ^^^}i  q£  (,)^e  gbji^t^^j^^  ]i^g^  seised,    tbe    lands  descend   entire    to   a  male 
MoRADSo     beir  afi  ghatwal/' bat  I  do   not  ftnd   that  the  note  is    borne    out  to  tbe 
oiNOB.       £^11^  extent  by  the  judgment.    The  right  of   tbe    eldest   son   to   inherit 
was    laid   down     with   reference    only    to  tbe   particular   case    under 
consideration,  but  it  was  not  the  iutetition,  as  I  understand  tbe  judgment, 
to  liay  down '  that    tbe  rule    of    prini^ogeniture    was    applicable    to  all 
ghatwsli  tenures*    Tbe  case  was   one  of  the  Beerbhoom  ghatwali,    bnt 
the   present   case   relates    to  a   tenure   ia    Bhaugulpore.    What  Lord 
Kingsdowh  said  was   ihiEk — *'With  respect  to   the   ghatwali  tenures    in 
Beerbhoom,  it  u  stated  in  a  Regulation  passed,  with  respe.^t    to    them^  in 
1814  (Regulation  XXIX  of  that   year),  that   the  class  of  persons  called 
ghatwals  in  the  district  of  Beerbhoom  form  a  peculiar  tenure, '  and  that 
every  ground  exists  to  believe  that-,   according  to  the   former  usage   and 
constitution  of  the  country,  this  class  of   persons  are   entitled   to  hold 
their  lands,  generation  after   generation,    in    perpetuity,  subject    never, 
theless  to  tie  payment  of  a  fixed  and    established  rent  to   the   aemindar 
of  Beet bboom,  and  to  the  performance   of  certain   duties   for  tke   main- 
tenance of  the  public  peace  and  support   of    the  Police.    Thir  desciip* 
tion    ia   confined    in   terms    to   tbe    district    of    Beerbhoom;   but    in, 
^he    case  of   Hur  Lull  Singh  y.    Jor'awun    Singh  (1)    which  occurred 
in  1^7,  a  question  ai'ose    as  to   the  na  are  of   these   tenures   generally 
the    point    for    decision    being   whether   ihey    were    divisible    on    the 
dea!h  of  a  ghatwal  or  descended  to  his  eldest    son.    One  of  tho    Judges 
fitates  that  these  tenures  are  very'  common  In  the  Nerbudda  territory  for 
the  protection  of  the  ghats«    Another  of  the  Judges    seems  to  consider' 
them  as  ohakeran  lands  i  an^  the^Court  was  of  opioioa  that)  lands   being 

held  conditionally  on  the  performance  of  certain  defined  dutieis,  they  were 
uot  divisible  on  the  death  of  the  ghatwal,  bat  descended  to  tbe  eMest|8on.'' 

The    principle   was   there    recognised   that   lands    of  this   description 
were  beld  by    tenures    created  long   before  the    East  India  Company* 
acquired  any  dominion  over  tbe  country,  and  that  the  nature  and  extent 
of  the  rights  of  ghatwals  probably  differed  in   di£ferent  districts    and  in' 
different  families,  that  the  services  were  not   merely     for    the   mainte. 
nance   of  tbannah   or  Police  establishment  ;  and  that   although   they' 
would  include  the  performance  of  duties  of   Police,   they  were    quite   aa 
much  in  their  origin  of  a  military  as  of  a  civil   character    (pp.    124,  125)- 
Bven  if  the  tenure  created  by  the  sunnud  of    1150   F.  (1743  )  terminated 

(1)  6  S.D.A.  Rep.,  18  7, 169, 
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on  the  deftth  pf  Mobadeo,  we  still  find  that  Monoratb  Singh,  his  son>  was         1866 
in  possosston  before  tha  time  of  the  permanent  settlement,  and  if  nece  •  ' 


say,  it  might  be  presumed  from  the  Bubscqaent  usage  of  more  than  hal£  a     Kooldbep 
century,  that  the  tenure  of  Monorath  Singh  baa  a  legal  origin,  and  may  NAaAwSiwaK 
have  been  created  by  grant,  made  since  1150  F.  (1743),  which  has  been     Mohadko 
lost  by  time  and  aocident,  and  is  not  forthcoming,  but  which  from  the       Swan 
fact  of  Monorath's  having  held  from  a  time  prior  to  the  permanent  settle- 
ment, as  shown  by  the  suit  for  the  rent  of  1792  and  three  following  years, 
must  have  existed  before  the  permanent  settlement.    If  a  new  tennre 
was  created  by  the  zemindar  subsequently  to  the  permanent  settlement* 
it  would  not  be  binding  upon  a  purchaser  for  arrears  of  revenue ;  bnt  if 
Monorath  Singh  came  in  under  a  new  tenure,  and  not  under  the  sunnud 
of  1150  F.  (1743),  it  could  not  have  been  under  a  grant  since  the  date  of 
the  permanent  settlement,    but  must  have   been  created  anterior  to  it« 

inasmuch  as  Monorath  was  in  possession  of  the  tenure  in  1 792.    It  may 
be  remarked  here  that  the  sunnud  of  1150  F.  ^1743)  was  not  merely  a 

grant  by  the  zemindar  for  the  time  being,  but  it  appears  to  have  been  a 
grant  by  the  Government  of  the  time.  "We  find  that  the  tenure  waa 
created  as  tax  back  as  1150  F.  (1743),  and  that  that  was  merely  a 
oonfirmation  of  a  still  earlier  grant ;  that  it  was  never  disputed  by  tha 
British  Gk>?emment,  and  that  the  heir  of  Mohadeo,  who  was  the  person 
holding  thegbatwali  tenure  in  11^0  F.  (1743)  was  never  objected  to  by 
the  British  Government,  or  by  the  zemindar  with  whom  the  permanent 
settlement  was   made.    In  point  of  fact,  this  ghatwali  tennre  existed 

long  prior  to  the  time  of  the  grant  of  the  Dewanny   to  the  East  Indite 
Company,  and  even  if  the  sunnud  of  1150  F.  (1743)  did  not  create    an 

inheritable  tenure,  Mohadeo's  heirs   have   in  fact  been  holding  from  a 
period  prior  to  the  time  of  the  permanent  settlement  to  the  present  time. 

I  think  therefore  that  the  evidence  u  sufficient  to  prove  that  the 
defendants  have  been  holding  under  a  valid  tennr6  of  inheritance  upon 
ghatwali  service  and  a  qnit-rent  of  Bs.  61  a  year. 

It  was  contended  that  the  lands  comprised  in  this  tenure  were  assessed 
at  the  time  of  permanent  settlement.  There  is  no  doubt  that  they 
were  so  assessed,  and  were  included  in  the  mal  lands  of  the  zemindaii. 
Previously  to  the  permanent   settlemit   there  had  been  a  quit-rent  of 

Bs.  61  a  yeir  p^'d  for  these  lands  in  addition  to  the  ghatwali 
services*  This  rent  has  continued  to  be  paid  from  the  time  of  the  perma- 
nenb  settlenaenc,  and  no  other  rent  has  been  paid  for  the  lands  from  that 
date  to  thi)  present  time.  In  assessing  the  amount  of  revenue  to  be 
paid  by  the  zemindar  to  the  Government  the  amount  in  respect  of  these 

75 


1866       lands  wftB  fixed  tX  tb»  aame  arammt  M  ibak  wliicli  WM  payable  by  tba 
holders  of  the  tenure,  viz,.  Hi.  61  a  year.     If,  at  tbe  time  of  ibe  per. 


ir^tn«.    mwent  Betllemeat,-  the  lands  were  held  at  Bs.  61  a  year  la  addition 
KfaS"oHto  the   ghat^^li  service.,   aad   it  was  considered   that  tbe   ^hatwali 
«•  services  might  be  dispensed  with,  and  the  lands  resumed  by  the  Bemin« 

MoHAoso  ^^  whenerer  be  might  think  proper  to  do  so,  it  is  not  very  Jikely  that, 
^^^  in  fixing  tbe  assessment  for  the  zemindari,  the  value  of  the  lands  in 
question  shonld  have  been  taken  at  only  Bs.  61  a  year.  In  estimat- 
ing the  lands  at  Rs.  61  a  year  in  fixing  the  total  assessmeot  for  tbe 
aemindari,  the  Government  must  have  considered  that  the  tenure  was 
a  permanent  one  descendible  to  heirs,  and  that  the  holders  of  the  ghat- 
wali  tenure  would  continue  bound  to  perform  the  services.  If  the 
tenure  was  a  valid  hereditary  tenure  at  the  time  of  the  permanent  seltle- 
mentp  and  if  the  British  Government  could  not  have  ousted  the  ghat- 
wali  tenants  from  the  tenure  which  had  been  created  by  the  Native 
Government!  the  zemindar  had  no  right,  notwithstanding  the  lands  were 
permanently  settled  with  him  by  the*  Government^  to  do  more  than  the 
Government  themselves  could  have  done. 

It  is  stated  on  behalf  of  the   plaintiff,  that  if  he  recover  possessiou 
of  these  lands  and  be  allowed  to  turn  the  defendants  out  of  possession, 
be  will  perform  the  ghatvali  services   if  the  Government  reqaires  the 
performance.    But  what  security  have  the  Government  that  the  plaintiff 
will  perform  the  services  P    If  the  lands  are  held  subject  to  the  services 
why  should  the  plaintiff  be  allowed  to  resume  theoi,  and  turn  out  those 
who  hold  by  the  ghat  wall  service.     Tbe   lands    are   subject  to   tha 
eervioe,  the  defendants  are  entitled  to  the  tenure  ;  the  plaintiff  is  entitled 
to  the  quit-rent,  and  the  Government  to  the  revenue  ;  the  services   are 
pablic  and  for  the  benefit  of  the  public,  and  not  private  for  the  benefit 
of  the  plaintiff  alone.    The  plaintiff's  offer  shoirs  that  he  does  not  look 
upon  the  services  as  mere  private  services.    But  it  in  contended  on  his 
behalf  that  the  whole  zemindari  of  the  plaintiff  of  which  these  lands 
form  part  ia  a  ghatwali   zemindari.    I  confess  that  I  do  not  perceive 
any  force  in  the  argument.    If  the  whole  of  this  aemindari,  when   it 
was  asssessed  at  the  time  of  the  permanent  settlement,  had  been  rendered 
subject    to  the  performance  of  ghatwali    services,    then  it  might  be 
called  a    ghatwali     zemindari,    but  it    is  not  because  some   lands  in 
a  zemindari    are   held  upon   a   ghatwali   tenure,  and   are   subject  to 
ghatwali  services,  that  the  whole  zemindari  is  ghatwali.     But  if  the 
zemindari  was  subject  to  ghatwali  service^  I   should  expect  to  find  it 
distinctly  recorded  in  the  settlement  that  the  zemindari  was  granted 
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not  merely  subject  to  certain  revenue,  bttt  also   subject  to  the  pprform-        ^^^ 
ance    by   the   zemindar  of   those    serrices.    The    GoTernment   would        Baboo 
certainly  not  have  left  out  of  the  records  of  the  settlement   such   an  n^^^^S^oh 
import^uit  proTision  as  that  the  zemindari  was  settled  upon  condition  of  ^^ 

the  zemindars  performing  certain  ghatwali  servioeB  in  addition  to  the  Som^ 
payment  of  the  revenue  assessed.  I  am  not  aware  that  any  suoh 
revenue  settlement  was  erer  made,  but  even  if  it  was,  it  could  not 
destroy  the  rights  of  those  to  wbom  valid  tenure  had  been  previously 
granted,  either  by  the  British  Government  or  by  the  native  Government 
which  preceded  it. 

Pome  cases  are  cited  to  show  that,  even  assuming  these  lands  to  be 
subject  to  a  ghatwali  tenure,  the  zemindar  has  a  right  whenever  ho 
pleases  to  dispense  with  the  ghatwali  services,  and  to  talse  back  the 
lands.  Now  I  must  say  that  this  is  the  first  time  I  have  ever  heard 
snch  a  contention  as  that  a  landlord  can  dispense  with  the  sorvices  upon 
which  lands  are  held,  whenever  he  pleases,  and  take  back  the  estate  (1). 
It  is  not  because  the  services  are  released  or  dispensed  with  or  becomo 
unnecessary  that  the  estate  can  be  resumed.  If  a  grantor  release  the 
services  or  a  portion  of  the  servioes,  upon  which  lands  are  hoi  den,  the 
tenant  may  hold  the  land  free  of  the  services  ;  but  the  landlord  cannot 
put  an  end  to  the  tenure,  and  resume  the  lands.  Many  services  upon 
which  very  valuable  estates  are  held  are  of  little  value  now.  The 
estates  may  be  veiy  valuable,  and  the  services  almost  valueless.  But 
some  large  landed  proprietors  would  be  somewhat  astonished  if  they 
'were  told  that  the  services  have  been  dispensed  with,  and  their  estates 
are  liable  to  be  resumed.  It  might  as  wdl  be  contended  that,  if  lands 
were  granted  at  a  small  quit-rent,  the  landlord  might  relinquish  or 
dispense  with  the  payment  of  the  rent  and  take  back  the  lands. 
It  is  said  in  the  plaintiff's  written  statemeut  that  the  sunnud  was 
granted*upon  condition  of  rendering  services.  But  otou  if  it  were  so, 
the  person  to  whom  the  condition  is  to  be  performed  cannot,  by 
dispensing  with  the  performanoo  of  thejcondition,  put  an  end  to  the  grant. 
If  lands  were  granted  upon  condition  of  paying  a  certain  rent,  the 
grantor  or  his  representatives  would  have  no  right  to  say,  when  the  lands 
are  very  valuable;  "  I  will  dispense  with  the  performance  of  the  condi* 
tion.  I  will  exempt  you  from  the  payment  of  the  rent,  and  I  will 
take  back  the  estate."  If  he  could  not  do  so  in  the  case  of  rent,  why 
should  he  be  able  to  do  so  in  the  case  of  services?  But  even  if  the 
plaintiff  oould  dispense  with  the  services,  how  is  it  possible  for  him  to 

(1)  See  ForJfCi  t,  Uir  Mahm^d  Taki^  6  B.  L.  B.|  S29. 


S68  FOLL  BEKOH  EXTLIKOS. 

1866        treat  iho  defendants  as  trespassers,  and  turn  them  out  of  possession  wbea 


BABOO       ^^0  ^^^^  of  Rs.  61  a  year    has  been   paid    for  them  for  a  period  com« 

KooLOBsp    mencing  jrior  to  the  permanent  settlement?    It  appeirs  to  me  that  the 

^.  defendants  have    as  good  a  right  and  title  to  th  ^  lands,  subject  to  the  rent 

Moninao     hq^  service,  as  the    Goverament   itself  has   to  the   revenae ;  and  the 
JSxvaa, 

plaintiffi  as  an  anction-purohaser,  cannot  be  in  a  better  position  than  the 

GoTemment  was  at  the  time  when  the  aemiadari    of  which  the  lands 
are   held  was   permanently  sett  lei.    The    case    of   Tekayei  JuffmoJum 
Bing  v.2fetanund  Bing  (1).  was  cited  in  support   of    the  doctrine  that 
the  grantor  of  ghatwali  servioes  could   relinqaiah  the  services  whenever 
he  pleased,  and  take  back  the  estate.    In  that  case,  it  appears  that  the 
estate  was  forfeited,  because  the  ghatwalt  holders  refused  to  attend  on  the 
anction-porchaser.    It  is  Itrue  that  the  late  Sudder  Co^irt  went  further. 
They  said  :— "  But   admitting  for  argument's  sake  th  it  the  defendants 
vrere  in  possession  from  1185    F.    (1778),    this   fact  >vOu1d  not  entitle 
them  to  hold  the  lanis  at  a  fixed   Jnmma,  or  retain   possession  of  them 
after  they  had  ceasod  to  perform  the  duties  for  wh'ch  those  lands  were 
assigned  to  them."    Thoysay,  fuither:— '*   The  condition  on  which  the 
ghattrals  held  their  lands  is  the  performance  of  certain  services,  the  rent 
paid  by  them   is    fixed  with  the  object  of   pre-erving   the  connection 
between  the  ghatwali  tenure  and    the   parent  estate,  to  show  that  the 
former  is  part  and  parcel  of  the  assessed  lauds  of  the  latter,  let  out  to 
oei*tain  parties  at  a  nominal   rent;  on  condition   of   the  performance  of 
certain  servioes  in  lieu  of  the  full  rent."    And  again,  further  :^**  As  the 
ghatwali  lands  ai'e  given  as  remuneration  for  services,  when  that  service 
ceases  or  is  no  longer  required  to  be  performed,  the  tiile  of  the  ghatwal 
ceases  also,  and  the  Kemin(^ar  who  has  never  given  up  liia  right  to  the 
lands  Las  the  right  to  resume  possessifDn  of  them.''    All  this,  howeven 
was  a  mere   dictu/n  of  the    Court;    and    in    a   late   case,    Munrunjun 
Singh  T.  Bajah  Lelafkund  Bingh  (2),  Trevor,    J.  (who    was   oift  of  the 
Judges   in  the  case  decided  by  the  late  B  udder  Court  in  1857,  which  I 
Lave  just  read)  said : — '*  As  to  the  case  decided  by  the  late  Judder  Court 
on  the  11th  December    1857  (i)  that  was    one  in  which    the  ground  ci 
resumption  was  the  default   of  the  ghatwal.    That    being    proved,  the 
resumption  was  valid.    To  that  extent  the  case  is  an  authority,  but  all 
the  remarks  beyond  that  point  are  oh  iter,  and  consequently  not  binding 
upon  us  in  the  present   case;"   and  the  Coort  held  that  the  ghatwals 
of  Kurruckpore  hold  a  perpetual  hereditary    tenure  at  a  fixed  jumma, 
in  money    and   seryice,    and  that,    exo  pt    for   misconduct    on  their 

(1)  13  S.  D,  A.  D.  for  1857, 1812,  (2)  3  W.  B.,  84. 
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part,  th«7  could   not  be   eyieted.    In   Bajah   Leianund   Singh   v.  The         1866 

GcvemmefU  of  Bengal   (1),  it     was  held  that  the   Goyernment  was    not      ^Tso^""" 

entitled  to  resume  the    ghatwali  tenure,  therefore   that   decision   is  not  Koou>bbf 

one  which   bears  on   tho  present  oase.    It  is  clear  that    in  this  case  the  v. 

Goyernment  are  not  sning  to  resume  the  lands.    The  semindar  is  askinp:     ^baoio 

Siiiou. 
toreoyer  po8^~ession   of    the  lands  on  the   ground   that  he   no  longer 

requires  the   seryices   though  the    Goyernment,  through  the  Oollectory 

refuses  to  dispense  with  them.    The  case  of   Bajah  Lelanund  Singh  t. 

Burwan  Singh  (2)   was   cited.    The  marginal    note   says    that,   "  m  the 

absence  of  express  words  to  the  contrary,   ghatwali  lands,    held  under  a 

lease  which  neither  confirm  s  nor  rdoognizes  the  preexisting  gtatm  of  the 
ghatwalF,  nor  confers  on  them  any  right  other  than  that  of  holding  tho 
lands  at  a  fixed  rate  as  long  as  ghaf  wal  serrice  is  reqired  lor  them,  are 
resumable  by  the  zemindar  when  that  seryice  is  no  longer  reqaired.*' 
In  that  case,  the  Goyernment  no  longer  required  the  seyices  to  be 
performed,  and  therefore  it  differs  yexy  materially  from  the  preseot«^ 
But  Eemp,  J.,  does  in  say  deliyeriog  his  judgment: — ^^The  contract 
was  clearly  one  for  seryice.  Lands  ^  wer&  giyen  in  lien  of  wagesf 
the  jumma  was  fixed,  and  was  payable  as  long  as  seryiee  was  rendered; 
and  in  the  abscDce  of  distinct  words  to  the  contrary,  the  employer,  the 
zemindar,  is,  we  think,  at  liberty  to  determine  the  tenure,  the  seryices  of 
the  employe  no  longer  boiog  required.'^  I  cannot  agree  in  that  yiew  of 
the  case  if,  as  stated  in  that  case,  the  lands  were  granted  to  be  held  at 
a  fixed  rent  so  long  as  ghatwal  seryices  should  be  required :  the 
rent  might  possibly  be  enhanced  when  the  seryices  were  not  required^ 
But  in  th!S  cas?,  the  sunnud  expressly  recites  thai  a  ghatwali  tenure 
of  the  mouzahs  in  question  had  been  eonf  ei*red  upon  Mohadeo  before,  and 

that  tenure  has  according  to  long  usage  descended  from  father  to 
son  without  objection,  Therefore,  eyen  if  the  Government  had  dispensed 
with  the  seryicevt  I  should  hold  that  tho  lands  were  not  liable  to-  be 
resumed,  and  tho  tenants  turned  out  of  possession.  Clearly  the  zemindar 
had  no  right  to  dispense  with  thoso  seryices  which  had  been  reserved  by 
the  former  Gk>Temment  for  the  public  benefit.  Suppose  the  former 
■  Government  had  granted  land  for  services  of  a  religions  nature  to  be 
performed,  the  British  Gbvemment  would  not  require  those  services, 
but  that  would  be  no  reason  f>r  determiniog  the  tenure  of  the  person 
who  hel4  the  lands  upon  those  seryices  as  long  as  be  is  willing  to 
perform  them.  The  tenure  is  not  to  be  determined  merely  at  the 
will  or  eapr'ce  ^f  the  landlord,  when  the  land   has  become  valuable 

(I)  6  Moo.  L  1.1 101.  (2)  5  W.  B.,  292. 


570  TULLBBNOH  RULINGS. 

]866        probably  bj  tbe  exertions  and  fcbe  expenditore  of  capital  by  the  kninfe. 
^  ^^^  whatever   may   be  the  case   as    rej^ards   the   ghatwal   aerrioes,  it 

KooLDBKP     appears  to  me  that  the  plaiuttff,   as  auction-purchaser,   is  not  entitled  to 
KABAXMSiNeB  i^vQJd  the  tenure  altogether  and  to  eject  the  defendants. 

V, 
MOHADIO 

SiKGu.  The  rent  of  Bb.  61   has  been   paid  for  a  period  eommgacijiig  prior  to^ 

the  permanent  settlemeot  TheoaJBe  fa^la  within  e.  37,  AotXi  of  1861^ 
which  is  as  follows ;— '*The  purohaser  of  an  entire  estate  in  the  peraia* 
nently  settled  districts  of  Bengal,  Behar,  and  Orinsa,  sold  under  this 
Act  for  the  recovery  of  arrears  dae  on  account  of  the  same,  sball  aoqaire 
the  estate  free  from  all  encumbrances  which  may  have  been  imposed 
upon  St  after  the  tune  of  settlement."  The  tenure^  from  what  has  been 
shown,  is  not  an  enoumbranoe  imposed  upon  the  estate  alter  the  time  of 
settlement,  but  it  is  en  enoumbranoe  arising  out  of  a  grant  made  even 
before  the  East  India  Company  acquired  the  Dewaony.  The  soeti  n 
goes  on  :-«'"And  shall  be  entitled  to  avoid  and  annul  all  under-tenuree 
and  forthwith  to  eject  all  uuder -tenants  with  the  following  exceptions; — 
First,  istemuraree  or  mokuraree  tenares  which  have  been  held  at  a 
fixed  rent  from  the  time  of  the  permanent  settlemeut/'  Now  it  is  clear 
that,  as  regards  rent,  the  holders  of  these  lands  have  never  paid  any 
higher  rent,  since  the  time  of  the  permanent  settlement,  than  Bs.  61. 
They  have  Iherafore  been  holding  at  a  fixed  rent,  though  sabject 
also  to  the  performance  of  ghatwali  services.  It  never  could  have 
been  intended  that,  if  a  man  held  at  a  fixed  rent  and  ghatwali  sorvicea 
under  a  teoure  created  before  the  time  of  the  permanent  settlementt 
and  long  before  the  East  India  Company  came  to  the  Dewanny,  that  he 
could  be  turned  out  of  possession,  merely  because  the  auctioD-purchaser 
thinks  fit  to  dispense  with  the  performanoe  of  the  servioes.  It  is 
contended  for  the  plaintiff  that,  because  the  land  was  held  at  a  fixed 
rent  and  subject  to  the  performance  of  certain  services,  the  holder  of 
the  tenure  might  be  ousted  by  an  auction-purchaser.  I  should  say 
that  a  holding  at  a  fixed  rent  and  other  services  would  fall  within  the 
olsuse  to  which  I  have  referred,  and  that  if  the  other  services  are 
pertormed,  or  the  holder  of  the  tenure  is  willing  to  perform  them,  an 
anotion-porehaser  eonld  not  treat  the  tenure  as  an  encumbrance  which 
he  is  at  liberty  to  set  aside,  notwithstanding  that  the  previous  bolder  ot 
the  seroiodari  could  not  have  set  it  aside.  The  object  of  the  Sale  Law 
was  to  protect  the  Government  revecuo.  It  was  to  take  care 
that  aemindars  should  not  create  enonmbranoea  which  would  make  the 
estate  not  worth  the  revenue  assessed  upon  it.  If  ft  zemhidfur  creates 
eneumbrancei  after  the  date  of  the  pormaneat  settlement  as  againat  an 
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BQetU>n«pareliA8er»   bh<nre  encambn,nce8»  witb   certain  exceptions,  are        18GQ 
▼iod,    The  next  exception  in  the  section    is  :— •*  Secondly,  tenures  exist-        Biwio 
ing  at  the  time  of  settlement  which  have  not  been  held  al  a  fixed  rent."     Kooi<!>Btti> 
It  18  asid  that,  in  the  present  case,  the  tennre  has  been   held  at  a  fixed  ^^^^^SiMatt 
rent  and  something    more.    Still  it  is  a   tennre  existing   at  the  time  of     Mobadbo 
the  permanent   settlement.    The  case  clearly  falls    within  the    first  or       ^imob, 
second  exception,  and  is   one   of  those    intended  to  be  protected.    The 
section  says  that  an  auction*  purchaser  shall  acquire  the  estate  free  from 
cncunibranoes  %hioh  have  been  impoeed  upon  it  after  the  time  of  settle, 
ment.    The  section  then  goes  on :— "And  shall  be  entitled  to   avoid  and 
annul  all  under-teanres   and   forthwith  to   eject  all   under-tenants  with 
the  following   exceptions."    If  the  case   falls  within    either  of  the  two 
exceptiona,  the  tenants  are  not  liable  to  be  ejected. 

This  suit,  as  already  pointed  out,  is  for  possession  and  mesne  profits. 
It  is  not  necessary  to  consider  the  question  whether,  if  the  Government 
chose  to  dispense  with  the  ghatwali  services,  and  to  exempt  the  tenant!^ 
from  the  performance  of  those  services,  the  rent  of  the  land  might 
bo  enhanced  to  the  extent  of  the  Talue  of  the  services  dispensed  with. 
The  only  question  now  before  us  is  wh  ether  the  zemindar  has  a  right 
to  treat  the  owner  of  this  tenure  as  a  trespasser  and  to  say  that  be  has 
been  a  trespasser  and  liable  to  mesne  profits  from  the  date  of  the  auoiion* 
sale.  It  appears  to  me  that  he  has  no  such  right,  and  consequently 
that  this  action  cannot  be  maintained  and  that  the  judgment  of  the 
lower  Court  mast  be  affirmed  with  costs. 

Tbsyob,  J.-*I  entirely  concur  with  the  conclusion  at  which  the 
learned  Ohief  Justice  has  arrived.  (After  stating  the  nature  of  the  suit 
and  the  allegations  of  the  parties.  His  Lordship  continued.)  It  seems 
that  the  original  grantee  died  before  the  decennial  settlement,  and 
at  that  time  his  son  Monoralh  was  in  possession.  Since  then  the 
grandson  and  great-grandson  of  Mohadeo  have  succeeded,  and  these 
direct  snccessioas  have  taken  place,  notwithstanding  the  estate  has 
been  sold  three  times  for  arrears  of  reTenue,  and  the  plaintilE  is  the 
fburbh  purchaser. 

On  these  statements  the  question  before  us  is,  whether  or  not  the 
plaintiff  has  the  right  to  treat  the  defendant,  the  ghatwal,  as  a  trespasser, 
and  to  eject  him  from  his  tenure,  simp  ly  on  the  ground  that  the  perform- 
ance  of  ghatwali  servioes  h<is  been  dispensed  with  for  a  long  time* 
and  that  in  hiS|  plaintiff's  opinion,  there  was  no  necessity  for  the  service, 

In  order  to  make  good  his  daim,  the  argument  of  the  learned  Counsel* 
Ur.  Doynei  on  the  plaintiff's  behalf|  was   somewhat  to   the  following 


1866  effect  {--Tbtt  the  roUfcionship  whicb  existed  between  ihe  grantor  of  the 
"""jjj **"  defendant's  grant  in  1150  F.  (1743)>  and  the  gbatwal   was  simply  that  of 

KooLDBM  master  and  serrant  nnler  a  oontract,  the  latter  )receinng  land  instead  of 
NaraikSiitob  j^^j^^y  ^p  y^  servloes ;   that  snch   as  the   relation    was  then,   snch  it 

MoRADBo     mnains  no^r ;  that  as  there  are   no  words   in  the   grant  of  a  hereditary 
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It 
nature,  and  nothing  fixing  the  grant  even  to  the  grantee's  life,    it  remains 

competent  to  the  grantor  to  determine  the  services  whenever  he  thinks 
fit  to  cUspense  with  them  ;  that  he  is^the  semindar  nndeiw  the  decennial 
settlement  who  has  sacceeded  to  the  rights  of  the  original  grantor,  and 
that  coiiseqaenlty  he  can  act  as  that  party  could  have  done;  that  the 
responsibility  to  Goveroment  to  keep  up  the  gbatwals  was  in  old  time 
with  the  cemittdar,  atid  that  the  not'On  of  any  paiticolar  lands  were  set 
aside  for  that  pnrpose,  which  purpose  mnst  be  respected  at  the  present 
dsy,  is  errooeons  $  that  that  responsibility  of  semindsrs  was  oontinned 
at  the  decennial  settlement,  and  the  aemindari  estate  became  security  for 
the  perfermanoe  of  the  daties  ;  that  oouaoquently  whether  Government 
requires  the  services  of  the  gbatwals  or  not,  the  plaintiff  is  at  libeity  to 
eject  the  defendant  from  bis  land  at  pleasure  as.being  a  mere  tenant^kt. 
will,  holding  himself  responsible  for  the  due  performance  of  the  duties 
of  the  ghatwal  to  Government. 

The  contention  of  the  learned  Counsel  seems  to  be  altogether* 'opposed 
to  the  view  which  the  Privy  Council  t^ok  as  to  the  nature  of  the 
Kurruckpore  ghatwali  tenures  in  the  esse  of  Bajah  Ltlanund 
Singh  v.  The  Bengal  Qovemmeni    (1).    And  as   the   ghatwali   viU^j^es 

in  suit  are  situated  in  a  pergnnnah  adjoining  to  Kurruckpore,  in  the 
same  tract  of  country,  and  within  the  same  ailiab,  the  reasoning 
which  applies  to  the  latter  will  apply  legitimately  to  the  former, 
especially   as    it    has  not  been   suggested   to  us   that  any  difference 

exists  between  the  tenures  in  the  two  perppinnahs.  Their  Lord- 
ships, in  the  coorse  of  that  jadgment,  after  entering  into  the  mode 
in  which  these  provinces  wore  administered  in  1765  and  sabsequent 
years  anterior  to  the  decennial  settlement,  and  after  remarking  that 
many  of  the  greater  semindars  within  their  respective  .  semindaria 
were  entrosted  with  rights  and  charged  with  duties  which  properly 
brfonged  to  the  government^  and  describing  what  arrangements 
were  made  for  the  payment  of  publio  officers  of  the  zemindari  for  the 
police  and  for  the  chowkeedars  and  others,  proceed  as  follows: — 
^'Besides  the  disorder  which  prevailed  generally  throngh  the  provinceft 
particular  districts   were  exposed  to  ravages  of  a  different  dcscriptioo. 

(1)    6  Moo.  I.  A.,  101. 
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The  motintain  or  hill  distrfcis  of  India  were   at  this   time  inhabited  by         iqq^ 
lawleBg  tribes  asserting  a  wild  independenoe^  often  of  a  different  race  and  - 

different  religrtons  from  the  inhabitants  of  the  plains  who  were  frequently     Ktoimbp 
sobject  to  marauding    expeditions  by  their    more   warlike  neighbonrs.  NabainSihok 
To  prevent  these  insorsionfl  It  was   necessary   to   gnard  and   watch   the     _  ^* 

ghats  or  monntains  passes,  through  which  these  hostile  descents  were  Sxkoh 
made^and  the  Mahomedan  mlers  established  a  ienare  called  ghat- 
wali  tenure  by  which  lands  were  granted  to  individuals  often  of 
high  rank  at  a  low  rent,  or  without  rent,  on  condition  of  their 
p^oriDing  those  duties,  and  protecting  and  preserving  order  in  the 
neighbouring  districts*^'  And  agiun  In  another  part  of  their  judgment 
alluding  to  land  held  by  ghatwali>>  their  Lordships  observe:— >"  That  they 
were  held  by  a  tenure  created  long  before  the  East  India  Company 
acquired  dominioa  over  the  couatry,  and  though  the  nature  and 
tBXtent  of  the  right  of  the  ghatwal  in  tiie  ghatwali  villages  may  be 
doubtful  and  probably  different  in  different  districts  and  in  different 
families,  there  deaarly  was  some  ancient  law  <»  usage  by  which  these 
lands  were  appropriated  to  reward  the  services  of  ghatwals ;  eervices 
which  although  they  would  include  the  performance  of  duties  of  Police 
were  quite  as  much  in     their     origin     of  a     military     as  of     a  ci?il 

character,   and  which  required  the   appointment  of  a    very    different 
class   of  persons  from  ordinary  Police  officers." 
Such  being  the  general   nature  of  a  ghatwali  tenure  in  Bhaugulpore^ 

es  laid  down  by  the  Privy  Council  in  a  judgment  in  whioh  an  exami- 
nation of  the  nature  ol  the  tenure  was  necessary  to  enable  their  Lord- 
ships to  determine  the  immediate  point  before  them,  namely,  whether 
these  tenures  were  included  in  or  excluded  from  the'zemindarie  of  the 
Bemindar  at  the  time  of  the  decennial  settlement  and  liable  or^  not 
liable  to  resumption  by  Government*  What  do  we  find  in  the  sunnud 
filed  by  the  defendant  and  dated  1150  P.  (1743),  the  genoineneds  of 
which  is  not  qucstionedf  {reads).  Now  some  of  the  duties  mentioned  in 
this  sunnud  are  of  a  semi-military  nature,  and  this  sunnud  was^  it  seems 
clear,  granted  by  the  xemindar  acting  as  an  officer  of  Government  and 
with'the  consent  of  higher  authority;  it  consequently  takes  the  nature©^ 
a  grant  by  the  Sta»e  to  the  grantee,  on  the  condition  of  the  performance  of 
certain  public  services.  It  is  a  grant,  in  its  express  terms,  personal  to 
Mohaieo  Singh,  a  life-grant  infact;  and  though  it  recites  that   the    office 

of  ghatwal  and  the  lands  has  been  assigned  to  Mohadeo  before,  it  does 
not  appear  to  me  that,  even  by  the  Ught  of  the  subsequent  usage  as  to  the 
grant,  that  the  original  grant  can  be  presumed  to  have  been   hereditary 

•    7e 
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1866        in  tamui ;  bat    it  is    my   opinion,     one    of  those   gntnia   vbich   were 

g^^^        so  common  in   Ma1iomed<in  times,  in    tersms  lim'ted  to   the    life   of 

KooLDRBP     the    gmnlee,    bat   which   by  nsage  wore    considered   to  oonTey   an 

irAEAwSnfOK  hereditary  right,  with   or  without   the   payment    of  a   fine.    Moreover 

■MoRAVie     the  original  grantee   died,  it    seems,   before   the    decennial   eetttemont 

SiNQB       and  at  that  time   his    son   Monorath    was    In   possession.    Since  then 

the  grandson  and  great-grandson  of  Mohadeo  have  tucceeded  and  as  fsr 

as  the  eyidence  goes,  as  a  matter  of  right.    Thus   the  course   of   actul 

•aooession'ander  it  confirms  the  opinion   expressed  by   me   as    to   the 

aatore  of  the]original  grant,  and   these    direct   sncoessions   have   taken 

^laoe  notwithstanding  the  estate  had  been  sold  three  times  for  arrears 
•€f  reventie,  and  the  plaintiff  is  the  fonrth  pnrchaser.  Undei^  the  grant 
propounded  by  them,  the  grantees  therefore  show   onintermpted  posses- 

«ion  in  direct  saeoessmon  of  more  than  100  years,  going  back  to  A  period 
4>efore  the  East  India  Company  acquired  the  Dewantiy. 

Taming  Chen  to  the  title  ol  the  plaintiff,  it  seems  to  rest  on  the 
prestnned  nature  of  the  contract  between  the  defendants'  ancestor  and  the 
seihindar  in  l7iS|  and  the  fact  that  the  pb^intifl  is  an  aaction-porchaser  is 
brought  f orirard,  rsther  it  itoold  seem  to  meet  an  objection  which  might 
have  been  taken  by  the  defendants  on  the  score  of  sixty  years'  nninter- 
rupted  poseession  by  tham*  then  t^  fortify  the  plainiiff's  wkidi  would 
bo  equally  good  on  the  reasoning  of  the  learned  Oountel  whetiier  he 
was  an  anction-purobaser  or  not.  Be  that  as  it  may,  it  seems  to'  me 
that  the  cUtm  of  the  plaintiff  as  pat  forward  by  Mr.  Doyne^  has  no 
foundation  either  in  reason  or  in  fact.  The  semindar  in  1743  was 
a  GoTemment  servant,  and  in  that  character,  as  before  observefl, 
the  ^rant  was  made :  and  whaterer  character  the  aemindu:  may 
haYe  filled  from  1763  to  1700,  he  only  in  the  last  year  became  the 
owner,  in  a  strict  sense  of  the  term^  of  the  estate  of  which  these 
lands  form  a  part.  There  can  be  no  doubt  tha^  before  that  date 
the  grantee  had  paid»  as  he  bad  paid  np  to  the  present  time  Bs.  61 
as  rent,  though  nnder  what  circumstances  that  Bs.  61  was  origi- 
nelly  assessed  on  his  tenure,  which  originally  bore  no  aemindari  rosoons 
or  rent^  does  not  appear,  but  bearing  that  jumma  at  the  decennial  settle- 
ment, the  land  w^s  included  in  the  plaintiff's  zemindari,  and  it  became 
A  dope T. dent  tenure  therein,  burdened  with  and  aippropriated  to  th^ 
ghat^vuli  service,  and  bearing  the  money  rent  whioh  it  bore. 

«  u-  contention  of  the  learned  Counsel  as  to  the  effect  of  the  decennial 
settlement  on  the  parties  seems  to  me  as  erroneous  as  his  contentien 
regarding  '  the    original    contract     between    them.      The    settlement 
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did    not    make     tbe    4Sdmiiidar    directly    tliable    for    aiiytbiog>    nor X86<S 

did   it    make  his  semindari    generally    liable     for   the  retentioa   by       Babod 
him  of  the  gbatwals :  it  sifliply  gave  him  the  appoiotment,  and,  thongl)     Kooldbxp 
this  is  more  doabtful*   the  dismissal  for  miscondoct,  of  those  parties  (?. 

ooeiii^iog  has  lands  whioh  had  been  devoted,  before  his  rights  acoraed»     Mohadsp 
to  a  particular  object  and  which  were  stijll  to  be  devoted  to  that  object 
as  long  as  the   Government  required  it, — a  requirement  which  as  far  as 
regards  the  defendants'  land,  exists  np  to  the  present  day. 

As  to  any  argament  to  be  drawn  agamst  the  plaintiff  from  s.  87 
of  Act  XC  of  1859,  it  appears  to  me  that  that  law  looks  solely  to 
tenarea  paying  money  rents  alone,  and  it  albogether  inapplicable  to  the 
ease  of  iennres  burthened  with  .a  condition  of  service.  I  therefore 
forbaar  to  make  any  further  remarks  upon  it. 

Altogether  restricting  myself  to  the  question  which  is  alone  befbra 
the  Court,  and  looking  to  the  title  of  the  defendant  and  to  the  claim 
aet  op  by  the  plaintiff,  I  have  no  hesitation  in  holding  that  ehe  pliuntiff 
19  not  entibled  to  eject  the  defendant  oa  his  own  mere  motion,  and  I 
would  dismiss  the  plaintiff's  claim  with  costs. 

Loch,  J«— There  is   a  difference     between   this   ease*  and    Tekaa/ti 

Jmgmdhoi^  3i»tg  v.  Bt^ah  Lelmnmt^  Biagh  <l)  whieh  must  be  noticed. 
In  that  ease*  the  ghatwal  had  been  dismissed  for  miscoiLdnot*. 
and'  the    aemindar    then    sought    to    take    possession  of  the  laiid8» 

in  attempting  to  do  which  he  wae  opposed  by  the  ghataal.  In  that 
ease^  no  epposition  was  offered  by  the  Government  to  tbepxoceediags  d 
the  aemindar.  The  eaq>ressioa0  made  use  of  in  that  judgmemt,  thou^ 
applicable  to  tbat  particular  ca«ie>  are  perhaps  too  general,  and  eaanot 
properly  be  made  to  apply  to  other  osfles  arising  under  a  diffelrent  set  of 
ciFCttm^tattces.    Lx  that  judgment  aUo,  no  ref^Jlence  was  made  to  thO' 

right  of  Government  to  insist  on  the  performance' of  Polioe  duties.  Bat 
In  a  subsequent  judgment  of  1853,.  T§hay^  Jugomohtm  8vng  v» 
Bajah  Ldawund  Singh  (2),  it  was  bold  that  so  long  as  the  Govern^ 
ment  claimed  the  right  to  have  Police  duties  performad  by  the  ghatwalr^ 
the  aemindar  could  not  resume  the  lands.  In  the  present  case,  tha 
aemindar  seeks  to  evict   tha  ghatwals   and  to  take  possession  of  their 

tenures.    The   ghatwals    have    not   couHnitted  any  act  <^  misconduet, 
and  have  expoessed  no  unwillmgoess  to  perform   their  Police  duties^ 
and  the   Government  have  expressed  their  intention  to  preserve  their- 
rtght  to  the  services  of  the  ghatwals.    Even  if  the -Gk>vemment  wera? 

a)  13S.  D.  A,  D^  for  ld57,  WW.       (2)  1<  3.  D,  A,  D.  tor  1868^  1*1- 
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1866        to  gm  ap  that  right  and  deolare  that  Felice  doties  were  do  longor 

r        "^  required  from  the  ghatwals,  I  think  that  the  ntmoet  compeatatioii  the 

KooLDKXd     semindar  could  claim  in  lien  of  the  loss  of  service  woold  be  an  enhance' 
NiBAiNSwaH  jjj^jj^  ^£   ^jj^  j.^^   j^Q^  pjj^  j,y  |.j,^   ghttwaT.    He  conrd    not  oast  the 

IfloHADio     ghafcwal  ^  a  treepasser,    and  take  posseBsion  of  his  land.    I 'agree  with 
^^^^       the  Chief  Jasiice  in  thinking  that  thia   case  aboald  be  diamia^ed  witli 

costs* 

Jackson*  J. — I  was  one  of  the  Judges  who  referred  this  case  for  the 
eousideration  of  a  Fall  Bench,  and  I  think  it  li^ht  to  state  my  opinion 
aeparately,  especially  a?,  thoagh  I  conoar  in  the  conolosion  at  which  the 
Chief  Jnstioe  has  arrived  in  ihia  particular  oasCr  I  cannot  conoar  in  all 
the  reasons  which  have  led  Hia  Lordship  to  that  oonelnsion.  I  need 
not  say  that  if  I  differ  from  him  in  any  respect,  it  ia  with  gir«ai 
deference  and  with  extreme  relactanoe. 

It  is  said  that  the  Frincipal  Budder  Ameen  has  decided  this  case 
upon  two  points,  1st,  on  the  grotrod  that  the  defendants  hiding  the^e 
lands  under  a  tenure  which  commenced  as   /ar  ha^  as  the  year  1150  F. 

(1743),  cannot  now  be  ejected;  2ndly,  beeamse  they  are  protected 
under  the  claoses  of  b»  37,  Act  XI  of  1859 :  and  that  in  both  points  he 
waa  rights 

Taking  the  latter  portion  of  the  case  first,  I  nrast  say  it  appears  tome 
that  B  37  of  the  present  Sale  Law  does  not  apply  to  the  ease.  It  cannot 
be  said  that  these  ghatwali  tenures  are  **  inonmbraooes  which  hate  been 
imposed  upon  the  estate  after  the  time  of  settlement."  In  respect  to 
the  present  tenure,  it  was  one  created  undeniably  before  the  date  of  the 
settlement,  and  it  was  the  remaneration  set  aside,  apparently  by  m 
person  having  authority  in  that  behalf,  for  the  performance  of  apeelfib 
duties.  As  to  tbe  word  **  under*tetture8/*  which  the  auotion-purehaser  is 
entitled  to  **  avoid  and  annoaf,"  those^  I  think,  must  be  rent-paying 
tenures  where  the  rent  is  reserved  aa  a  consideration,  more  or  less 
safficient,  for  the  use  of  the  land  ;  and  this  deduction  from  the  aemindari 
assets  was  undoubtedly  considered  at  the  time  of  settlement.  I  think ^ 
therefore,  that  neither  the  power  of  the  auction-piirchaaer  to  avoid 
tenures,  nor  the  protection  given  by  the  Ist  and  Aid  clausea  annexed 
to  that  section,  will  apply  to  this  case.  It  appears  to  me  that  the  power 
of  the  original  zemindar  to  assess  or  enter  upon  these  lands  woald  have 
been  just  as  extensive  and  valid  as  tbe  power  of  the  auction-purchaser. 

The  question,  then,  is  as  to  the  tenure  itself.  Now  I  may  at  once 
say  that,  When  this  case  was  'referred  for  the  consideration  of  a  Pull 
Bench  that  ordw  was  made  Jby  myself  and  Uarkby,  J.,  almost  at    the 
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oot-iet  of  the  ftrgomont.    The  facts  of  the  case  had  not  been  fully  gone        iSee 
into,  and  »t  was  beoanse  this  case  appeored  to  raise  precisely  the  point        Baboo 
decided  by    the   2nd  Bench  in  the  case  oited,Muftrtt»/i*»  Singh  v    Bajah    Kooldeep 
Lelanwnd  Singh  (1),  and   because  we  desired  to   Rive  an  opportunity    for  NakainSinoh 
considering  the   correctness  of  that  decision,   we  thought  it  advisable  to     mohadeo 
refer  the  case  to  a  Full  Bench.    But  whea  we  come  to  examine  it  more       Sisom. 
minutely,  the  present  case   appears  to   differ  very   mateorially    both  from 
the  case  decided  by  myself  and  Kemp,  J.,  Rajah  Lelanund   Singh  y. 
Swnoan   Singh  (2),    and  from  the  former  case ;   and  in  fact,    it    is    in 
holding  this  case  to  be  on   aU  fours  with  Munrunjun    Singh  v.  Bajah 
LelantMd  Sing  (I)  that  one  principal  error  of  the  Court  below  appears 
to  mo  to  consist. 

The  present  suit  has  for  its  object  to  oust  from  possession,  and 
recover  mesne  profits  from,  the  defendants  who  are  holding  under  title 
which  commenced  admittedly  in  1743,  that  is  to  say,  more  than  twenty 
years  before  the  Hast  India  Company  was  invested  with  the  Dewttnny 
of  the  Provinces.  The  grant,  m  reover,  under  which  the  defendants 
hold  was  not  the  mere  grant  of  the  zemindar,  but  it  appears  very 
distinctly,  both  from  the  wording  of  the  sunnud,'  and  from  the  miccessire 
endorsements  of   various   departments    which  it  bears,  that  it    was  the 

acts  of  some  perscm  who,  for  that  particular  purpose  at  least,  exercised 
the  powers  of  the  existing  Qovernment.  In  coosidering  this  sunnud  I 
feel  myself  bound  to  depart  a  little  frcm  the  views  taken  by  the  Chief 
Justice.  And  in  the  first  plaoe  it  seems  to  me  desirable  to  reject  all 
analogies  from  feudal  or  otber  tenures  in  England.  Institutions, 
tenures,  Govfroiient,  an  i  laws  m  the '  two  cases  are  widely  different, 
and  we  shall  only,  I  think»  embarraps  ourselres  if  we  make  use  of 
arguments  drawn  from  one  system  for  the  purpose  of  inferences  as  to  the 

other.  It  appears  to  me  that  there  is  a  clear  distinction  between  the 
grant  of  an  estate  burdened  with  a  certain  service,  and  the  grant  of  an 
office  the  performance  of  whoso  duties  are  remunerated  by  the  use  of 
.  certain  lands.  The  sunnud  before  us  appears  to  me  Ynost  unmistakeably 
to  belong  to  the  latter  class.  In  confers  on  Mohadeo  the  JchidmuUv' 
ghisUifaH^  «.  e.,  the  service  in  office  of  ghatwal,  with  the  monzahs 
annexed,  as  remuneration,  exhorts  him  to  diliasence  in  the  performance 
of  his  duties,  and  enjoins  the  cultivation  of  the  lands.  Now,  it  is 
said,    that    this    is    a    o'^nfirmation    of    a  previous    grant.    I  do  not 

onderstand   that   it  is,  in   the  sense  of  the   recognition   and  renewal 
of  a  foil   grant,    previously  oonferred.    On  the  contrary,   there   is  no 

(I)  3  W.  B.,  84.  (i)  5  W.  B.,  292. 
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1866        reference  io  any  previoas  granfc*  aod  as  far  aa  I  cau  jadge,  Uii»  wae  tlie 
first  snDnad   to   Mohadeo   or  any  oC  bis   family.     I  understand  lihat 
KooLDtcF     Mohadeoi  prior  to  the  granting  of  thit  snnnod,  was   proTisionally  in  the 
NarainSihob  performance  of  this  senrioe^  and  I  understand  this  conflrmation  [hahai 
M   ^  BO     ^^^^^^}  ^^  ^  sense  familiar  enoagh  in  Indian  practice,  thai  is,  to  confer 
Smaii.       ^  permanence  the  office   at  first  held  temporarily.    A  person  is  placed 
on  probation  in  charge  of   duties   which  demand  the   exercife    of  parti- 
cular qualities  in  order  to  their   efficient    dispharge ;  he  is   found   to 
possess  those  qaslifications,  ani  to  perform  those  duties  with  efficiency. 
Upon  that  he  ha^  the   khidmut  formally  conferred  npon  him  with  the 
tenures  with  which  he  is  to  support  it,  that  is  to  say,  he  la  ooofinaad  in 
the  office  and  deolared  entitled  to  hold  the  land* 

Then   is    the   grantee   entitled  to  hold   for  ever  for  htnself  and  hie 
heirs,  or  was  the  grant  for  his  life?  Was  it  subject  to  be  dirested  and 
under  what  circumstances  P 
Kcw  there  is  a  considerableydisttnction  between  the  posit'ons  and  the 

rights  of  ghatwals  in  different  parts  of  the  country.  It  appears  froD» 
t'e  public  documents  refered  to  in  the  decision  of  Bc^ah  JManmuud 
Bingh  V.  SuTvxm  Singh  (1)  and  from  the  accounts  given  in  Harrington's 
Analjsiiii  Yol.  II,  p.  236,  and  Yol.  Ill,  p.  511,  that  gliatwali  tennras 
in  Bishenpore,  Beerbhoom,  BurJwan,  and  Bhaugulpore,  vary  in-a  great 
degree,  both  as  to  the  extent  and  importance  and  as  to  the  eoaditioaa  under 

which  they  are  held ;  some  being  exppessly  dec-ared  hereditary,  others  not 
«o.    It  may  be  worth  while  to  mMitioa  that  the  ease  neleriwd  to  by  the 

Chief  Justice  iu  his  judgment,  Bur  LaU  8ing\  v.  JoramMun  Bm^  (S), 
was  a  Beerbhoom  case.  In  Beerbhoom  we  know  that  ghatwali  tenures  are 
hereditary ;  and  in  that  ca&e  it  was  held  that  they  descend  ^  the  eldest 
son,  and  not  to  sons  generally.  Id')  not  find  that  it  has  been  established 
either  in  this  case  or  elsewhere  that  Bhaugulpore  ghatwalia  were 
ordinarily  descendible.  But  certainly  in  this  case  we  cannot  but  seo 
that  lands,  originally  granted  to  Mohadeo  as  remuneration  for  his  pf»^ 
forroinx  the  duties  of  ghatwal  by  the  sunmsd  of  1150  F.  (t748),hav»  hee& 
held  in  succession  bj  himself  his  son»  grandson,  and  desoendtate  to  tho 
present  day.  It  appears  alee  that  some  portion  of  the  rights  and  inter-^ 
ests  of  his  descendants  haa  been  seld  in  exooution  of  a  decree^  and  waa 
purchased  by  some  ol  the  present  defendants.  This  is  a  cirevmstanco 
which  has  not  been  insisted  upon  by  tho  phootifE,  but  it  seems  quite 
opposed  to  the  nature  of  ghatw^  hodin^s.  I  accept  this  state  of 
facts  as  ezplaming  the  nature  of  the   sunnod,  for  it  appears  to  me  thai 

(1)  5  W.  B.,  t92.  (2)  6  M,  Bep^  1^. 
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fbe  terms  of  the  Bunnud  are  pluin  in  tisemaelvea  and  require  no  explaoa*        1866 
tion.    I  cannot  aay   either,   without   faller   evidence   of  the  facts  that        nKBoo 
the  course  of  events  or  usage  has  made  that  descendible  which  was  cot     Eooldkip 
of  itself  descendible.    I  should  prefer  to  accept    the  explanation  which  ^*^>nSinoh 
we  find  in  the  report  cited  in  3  Harrington's  Analysis,  p.  611,   which     Mohadkq 
states  that,  "  although   the  grant  is  not    expressly  hereditary,    and  the       Singt*. 

ghatwal  is  removeable  from  his  office,  and  the  lands  attached  to  it  for 
misconduct,  it  is  the  general  usage,  on  the  death  of  a  ghatwal,  who  has 
faithfully  executed  the  trast  committed  to  him,  to  appoint  his  son,  if 
competenty  or  some  other  fit  person  in  his  &Q)ily  to  succeeds  to  the  office.' 
Still  I  think  it  would  be  a  great  deal  too  much  to  say  that,  when 
these  defendants  are  holding  as  representatives  of  a  former  ghatwal,  or 
by  right  of  a  person  whose  tenure  commenced  under  a  valid  grant  of 
ghatwali  more  than  100  years  ago,  and  where  it  has  been  allowed 
since  then  to  change  hands  by  descent  or  purchase  without  question  the 
semindar  should  be  competent  of  his  mere  motion  without  the  assent 
and  against  the  will  of  the  Government,  to  put  an  end  to  the  ghatwali 
to  deprive  the  ghatwal  and  to  tr  eat  him  as  a  common  trespasser. 

I  am  anxious  in  this  ca«e,  as  in  the  oase  of  which  Kemp,  J.,  and 
myself  decided,  to  avoid  entering  into  larger  questions  than  the  case 
requires.  In  this  present  case,  it  appears  to  me,  that  the  plaintiff  can- 
not be  entitled  to  possession  of  the  land.  Whether  he  can  sae  for  the 
purpose  of  enhancing  or  assessing  the  rent,  is  another  question.  In  the 
case  decided  by  the   late   S  udder   Oonrt   in    1857.    Tekayei   Ju^mohon 

Singh  V.  Rajah  Lelanund  Singh  (1),  there  was  an  alleged  m'sconduot 
tm  the  imrt  of  the  ghatwal,  and  he  was  consequently  dismissed  from  his 
office.  Here  there  is  no  allegation  of  misconduct.  The  plaintiff  simply 
says  :«->''  I,  the  zemindar,  have  no  fnrthur  occasion  for  ghatwali  service, 
and  I  dispense  with  your  services  acco*  dingly."  Whether  the  Govern- 
ment is  itself  competent  to  abolish  the  office  which  in  the  necessity  of 
the  times  it  created,  and  resume,  or  sanction  the  resumption  of,  the  land 
which  it  assigned  as  a  remuneration  for  that  service,  is  a  question 
which  has  once  been  considered,  but  which  I  am  qaite  willing  and 
jeady  to  re-cocsider  if  the  occasion  should  ai  iso. 

ThuSt  while  I  fully  concur  in  the  dismissal  of  the  plaintiff's  suit,  I 
do  so  for  reason,  wh:oh  belong  strictly  to  the  particular  case,  and  not 
npon  the  wider  grounds  stated  by  the  Chief  Justicoi  and  adopted  by  the 
majority  of  the  Court. 

(1)  S.  D.  A.  D.  for  1857, 1812. 
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1866  .  PcvDiT)  J«— The  plaintiffy  appelUnfc,  has  not  shoihi  that  he  hai  aajr 

'     Baboo'""  "15^^  *^  terminate  the  service  with  the  condition  of  wbich  the  ghat  wall 
KooLnvBP    tenure  in  difipate  was  originally  given  to  the  ancestors  of  the  defendants 
KahairSimos  ^j^g  hefore  the  Dewanny,  and  which  has  sinoe  been  held  by  them  and 
MoHADBo     their  beirs  according  to  the  usage  of  the   oonntry,   from  generation  to 
generation*    Government  is  entitled  to  the  service,  and  has  the  superin- 
tendence of  it.    It  does  not  say  that  it  has  dispensed  with  that  service 
nor  does  the   appellant   plead  that  Government   has    terminated  the 
paid  service.    On  the  contrary,  we  have  got  Government  before  as  urging 
their  right  to    claim    the    service  of    ghatwa^i    from    the  defendants. 
In  such  a  state  of  things   it  is    sufficient  to  say   that  the  plaintiff  has 
failed  to  prove  the  very  ground  upon  wbich  he  is  suing  to  dispossess  the 
defendants.  • 

I  have  no  hesitation  in  declaring  that»  even  if  the  terminatioa  of  the 
ghatwali  service  had  bten  proved,  1  would  not  have  held  tbat«  owing 
to  this  determination,  the  plaintiff  is  entitled  to  dispossess  the  defendants 
of  the  lands  in  dispute. 

The  fact  of  bis  being  an  auction-purohaser  give^  to  the  plaintiff  no 
additional  rights.  It  is  unnecessary  to  decile  in  this  case  what  could 
have  been  the  proper  order  if  a  case  for  enhancement  bad  been  brought 

by  the  plaintiff,  appellant. 

I  entirely  agree  in  dismissing  the  claimi  and  the  appeal  d  the 
plaintiff  with  costr. 


irUIiL  BENCH  ET3  LINGS.  Sai 
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Befw  Iff.  JuBticB  Normcm,  Officiating  Ohief  Jtuiiee,  Mr.  Justice  Trevor% 

Mr,  Justice  Loeh,  cmd  Mr.  Justice  Pundit, 

CKyBINDO  MAHAPATBO  akd  othbbb  (DsirBKBAins)  ir.  QOPBBNATH 

PUNDIT  Axm  oTHBKS  (Plaiktiifs) .•  Sept,  10. 

Amendment  of  Plaini-Aisi  VITIof  1859»  ss.  26, 29, 81, 139,  UT. 

Where  in  tlie  plaint  the  relief  tooght  for  was  posseaaion  and  mesne  profits,  and 
the  plaint  was  in  ihe  course  of  the  suit  amended,  and  an  additional  stamp  paid,  so 
that  the  sn^b  became  one  for  reeampt{oii,./Ml^,  the  amendment  was  impropc^ymode^ 
nod  the  snit  musb  proceed  as  a  sait  for  possession  and  mesne  profits  (1). 

THia-  snit  was  brought  to  recover  possession  of  certam -lands  with 
mesne  profits  from  the  defendants,  lalthirajdars,  who  had  been  con- 
firmed in  their  possession  of  the  same  by  an  order  nnder  Act  IV  of  1840« 
"While  the  sait  was  pending  the  plaintiffs  petitioned  the  Oonrt  to  have 
their  saftoonverted  into  a  resumption  suit  npon  payment  of  the  proper 
■tamp  duty.  Thm  was  done,  and  the  plaintiffs  obtained  a  decree,  which 
W88  confirmed  on  appeal. 

On  special  appeal  the  case  came  be£ore  Norman  and  Kemp,  JJ.,  oa 
the  6th  ICay  1864,  by  whom  it  was  referred  to  a  Full  Bench  under  the 
li^Iowing  order  :— 

**  To  go  befuTe  a  Fall  Bench  en  the  question  of  the  power  of  the 
lower  Coasts  to  amend.  This  Bench  being  indaced  to  think  that  the 
view  taken  by  Trevor  and  Macpherson,  JJ.,  in  Noe.  1678  and  1679^ 
unduly  limits  the  power  of  amendment  given  by  ss.  31  and  141  of  Act 
Till  of  1869." 

Hoonahee  Aktned  Ali  and  Baboo  lifUmadhuh  Sen  for  thp  appellant. 
Baboo  Kiehen  Kiehore  Qhoee  for  the  respondent. 

The.  case  was  heard  on  the  19th  Angast  1866,  and  on  the  10th 
September  1866  the  following  judgments  were  delivered  ^— 

TS[(aM.kSf  J.**In  this  partionlar  case  it  was  clearly  improper  to  allow 
an  amendment  of  the  plaint,  which  was  originally  one  for  possession  and 

•  Special  Appeal,  No*  1553  of  1863,  against  the  decree  of  the  Judge  of  Ziliah 
Cttttaok,  dated  fheSOth  Janaary  1868,  afSbrming  a  decree  of  the  Principal  Sadder 
Ameen  of  that  district,  dieted  the  29th  May  1862. 

(1)  See  Mklwnchunder  Sing  v.  Shama'  v.  Qunga  Dhye  and  otherB,  7.  B.  L.  B.y 

Omm  BhiUtOt  9 1.  J.,  N.  S.,  87 ;  The  Ea%U  8334,  see  p.  33;  S.  M,  Nietarini  Dati  r 

Indian    BaUway  Co,  y,  F.    J,  Jordan,  Makhctnlal  DuU,  9  B,  Jj,R.,  11. 
4  B.  L.  B.^  0.  C,  97  i  Oobind  Chandra  DuU 
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18-6         mesne  proBfcs,  by  m*kin«  it  a  luit  for  resumption.    Tke  suit  was  insti- 
toted  on  the    4th  may  1861.  just   ten   yeans  after   the  passing  of  Act 

MSiyiTBO   XI7  of  1859.    Tbe  additional  Stamp  ad  in  a  plaint  for  resumption  wwi 
pot  into    Court   on  the   25th    of   April    1862.    Whether  the   amend- 

^Xit"  ment  would  really  have  had  that  eifoct  or  net  it  was  probably  intended 
to  secure  to  the  plaintiff  6he  benefit  of  a.  18  of  that  Act,,  by 
'  exempting  the  suit  for  resumption  as  a  suit  instituted  within  two  years 
after  the  dat^  of  the  passing  of  Act  XIV  from  tlie  operation  of  c1.  14, 
s.  1  of  that  Act.  It  is  clear  that  no  amendment  should  erer  be  allowed 
which  might  tend  to  deprive  the  opposite  party  of  a  right  conrerrcd 
on  him  by  law.  My  learned  colleagues,  in  quoting  s.  32  of  Act  YIII 
of  1859.  over  look  the  words  '« in  any  ^jase."  The  language  is  **  Pro- 
vided that  the  Court  msy  in  any  case  allow  the  plaint  to  be  amended  if 
it  appear  proper  to  do  so."  ^gain  b?  a.  141  "  at  any  time  before 
the  decision  of  the  case  the  Court  may  amend  the  is  ues  or  frame 
additional  issues  on  bucIi  tenns  as  to  it  shall  seem  fit,  and  all  such  amend- 
ments as  may  be  necessBry  for  the  purpose  of  detennioing  the  ntl 
question  or  controversy  between  the  parties  shall  be  so  made.** 
These  are  large  powers  of  amendment,  -and  they  should  be  construed 
as  remedial  provitions  Uberally.  In  <5ase  of  fraud,  espe. tally  when 
practised  on  infants,  by  agents  in  foreign  countries,  by  tnisteee,  or  by 
directors  of  publio  companies  or  tbelr  ahareholders,  it  constantly 
happens  that  the  true  facts  of  the  case,  the  rights  of  the  parties,  and  the 
remedies  to  which  the  complaining  party  is  entitled,  are  discovered 
dnring  the  progress  ef  the  case,  and  from  the  answers  and  admissions 
extracted  from  the  adversary.  It  is  notorious  to  any  one  acquainted 
'  withCouits  of  Equity  that  in  such  -cases  repeated  amendmeuta  of  the 
biU  are  necessitated. 

The  general  power  of  tbe  Court  under  Act  YIII  to  amend  a  plnnt 
in  a  case  where  justice  required  such  an  amec-dment  at  any  tim')  dnrinj^ 
the  progress  of  the  cause  has  been  distinctly  asserted  by  a  Full  Bench 
of  teron  Judges  of  this  Court  in  Hera  Afenee  Dahee  v.  Eoonj 
^eharee  Haldar  (1)  decided  since  this  case  was  argued  and  thaft 
decision  bas  since  been  acted  on  in  hundreds  of  cases. 

The  result  of  our  judgment  in  the  case  is  that  the  decision  of  the 
low*^r  Courts  will  bo  reversed,  and  the  suit  will  go  back  for  trial  as  a 
Euit  for  posse Bsiou.  Tbe  a|  pell  ant  will  recover  tbe  cobts  of  th's  appeal 
and  ii)  the  lower  Appellate  Court,  and  the  costs  of  the  heoiing  which  has 
already  taken  place  in  the  first  Court. 

(1)  Appdz,  pMf. 
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Loch,  J.(Tebvoii  and  Pitsdit,  JJ.'  oonourrmg).  -The  oases 
alladed  to  in  the  above  reference  are  of  the  sime  nature  and  with 
the  sarae  object  as  the  present  suit,  No.  1553  of  1863.  The  plaintiff  is 
tiio  8»Die  in  all  the  cases,  but  the  defeudants  are  diiferent.  The  suit  aa 
brought  by  plaintlfT  in  Nos.  1678  and  1679  was  to  reoDver  possession 
with  mesne  profits  from  the  defendants,  lakhirajdars  of  lands,  the 
possession  of  whioh  had  been  confirmed  ta  the  defendants  uader  Act  IV^ 
of  1840.  While  the  suit  was-  pending,  the  plaintiffs  petitioned  to  have 
the  case  converted  into  a  resomptioa  proceed ing,  paying  the  necessary 
st^np  duty.  This  was  done^  and  the  plaintiffs  obtained  a  decree. 
The  Judge  admitted  the  change  in  the  nature  of  the-  suit  relying  on 
a  precedent  of  this  Court,,  dated  the  t5th  July  1852  (1).  The  judg- 
ment  passed  by  this  Court  was  in  the  following  wordF:— '*We  think 
the  whole  proceeding  below  highly  irregular.  The  suit  originally 
was  for  possession,  of  certain  land  with  mesn^  profit.  It  was  con- 
verted into  a  suit  in  whioh  neither  possession  nor  mesne  profits  could 
be  given  ;  Lot  in  which  a  decree  quite  a  diff  rent  nature  must  bO' 
passed.  A^^izr,  m  tho  suit  as  originally  brought,  a  mere  boundai*y 
dispute  between  two  parties,  the  burden  of  proof  lay  primailily 
on  the  plainliffs  ;  whereas  in  the  second  the  burden  lay  on  the 
lakh  irajd  ars-  en  t  irely ." 

With  regard  to  the  points  referred  ftr  the  decision  of  the  Full 
Bench,  we  find  from  s*  26,  Act  VIII  of  1859,  that  the  plaint  is 
required,  among  other  things,  to  contain  the  i*eliof  sought,  the 
sub j act  of  the  claim,  the  canse  of  action,  and  when  it  occurred* 
These  we  think  mr 9b  6e  distinctly  specified  in  the  pla'nt,.80  that  the 
defendant  may  perfectly  understand  the  nature  of  the  sait  that  is 
brorght  against  him.  Section  29  pr  scribes  that  ''if  t 'O  plaint  do  not 
contain  the  several  pa^-ticulars  hereinbefore  required  to  be  specified,  or 
i  it  contain  partioalars  other  t'  an  those  required  to  be  specifi-  d,  whether 
relevant  to  the  sui&  or  not,  or  if  the  statement  of  particulars  be 
unnecessarily  prolix^  or  if  the  plaint  be  not  8ubscrib<;d  and  verified,  the 
Coart  may  rejeotthe  plai  it,  or  ut  its  discretion  may  allow  the  plaint 
to  be  amended.*'  By  s.  31  the  Court  may  reject  if  the  plaintiff  on 
being  i  equired  by  the  Court  to  correct  an  improper  valuation  or  to 
supply  additional  stamped  paper  shall  fail  to  comply  with  tlie  requisition- 
Under  8.  32  also  the  plaintiff  may  be  allowed  to  amend  his  plaint. 
When  upon  the  face  of  it,  or  after  examination  of  the  plaintiff,  the 
subject  matter  doein  t  constit ate  a   cause   of  aotion,   or   the    right   of 

(1)  Harkunth  S$in  r,  KaUkislo  re  Roy  Chowdree,  BJ).I),  for  1852,  690^ 
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1866         ftobion  18  barred  by  lapse  of  time.    The  seotions  of   the  la'v  above  qaot  d 
deafly    indicate  the  time  at  which  any  amendment  in  the  plaint  ahall  be 


HAfliPATio  ordinarily  made,  and  the  natare  of  that  amendment  which  extends 
t^«  merely  to  the  correction  of  any  error   in    the    plaint,   not   to   an    entire 

^"wx!*^  alteration  of  the  claim  Again  s.  139  aayi:— "At  the  first  hearing  of 
the  suit,  the  Court  shall  inqnire  and  ascertain  upon  what  questions 
of  law  or  fact  the  parties  are  at  issue,  and  shall  therenpon  proceed 
to  frame  and  reoord  the  issnes  of  law  and  fact  on  which  the  right 
dedtfion  ol  the  case  may  depend.    The   Court   may    frame    the   issues 

■  from  the  allegations  of  facts  which  it  collects  from  the  oral 
•samination  €vf  the  parties  or  their  pleaders,  notwithstanding  any 
diffcrjnce  between  such  allegations  of  fact  contained  in  the  written 
atattments,  if  any,  tendered  by  the  parties  or  their  pleaders.**  And 
a.  41  enables  the  Court,  ^at  any  time  before  the  decision  of  l^e  casty 
to  amend  the  issues  or  fiame  additional  issues  ;**  and  **all  such  amend* 
snents  as  bhqt  be  necessary  for  the  porpose  of  detarmining  the  real 
q  lestion  or  controversy  between  the  parties  shall  be  so  made."  These 
aeotums  undoubtedly  give  the  Judges  wha  have  to  dispose  of  a  ease  in  the 
iirst  instance  gre.kt  freedom  to  enable  them  to  aseerbaia  what  is  the  real 
question  at  issue  betiroeu  the  partiesybut  when  the  Judge,  after  examina- 
tion of  the  parties  or  their  representatives,  finds  that  the  real  dispute  is 
one  altogether  at  variance  with  the  claim  stated  in  the  plaint*  if  for 
instance  as  in  the  case  referred,  we  find  the  chim  as  shown  in  the  plaint 

to  be  for  possession  with  mesne  pro8td,  and  the  plaintiffs  at  the  first  hearing 
convert  this  elaim  into  one  for   resumption,    we   tbink    that    the  Judge 

i^hottld  not  permit  such  an  alteration,  and  that  it  the  plaintiffs  be 
nnable  or  unwilling  to  go  on  with  the  suit  as  originally  brooght,  the 
Judge  should  dismiss  the  case  with  costs.  The  powers  vested  in  a 
Judge  under  the  abuve  quoted  sections,  though  extensive,  are  still  limited 
by  the  aature  of  the  suit  as  brought  bjr  t>ie  plaintiff,  llie  Judge,  on 
the  repiesentatiou  of  the  plaintiff,  cannot  a!terthe  nature  of  the  suit 
or  change  the  cause  of  action.  This  however  extends  by  means  of  % 
vivavocs  explanation  to  the  elucidation  of  what  is  ambiguous  in  the 
disdms  of  the  contending  p>rtieB  the  amendment  of  what  is  erroneous 
and  the  supply ii^  of  what  is  defective,  but  does  not  contemplate  the 
conversion  of  a  suit  of  one  character  into  another  inconsistent  with, 
and  that  may  be  oposed  to  it ;  and  the  issues  we  apprehend  must  be 
founded  on  the  claim  as.brooght  in  the  plaint,  and  not  on  sttModetlKing 
else  which  the  plaintiff  at  some  subsequent  period  may  prefer  to  ecmstder 
as  his  cause  of  aottooi  but  which  is  altog^^ther  at  TflCriauce  WSbh  the 
relief  prayed  for  in  the  plaint. 
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Before  Bir  Barnes  Beaeoek,  Kf.,  Chief  Ju$tic6  Mt.  Juaitce  Treoor  Mr,  Jn$Hee 
Look,  Mr,  Juttice  L.  S.  Jackson,    and  Mr.  Justice  Maepherson, 

SOUDAMINEB  DOSSEE    (RsBPONiuBrr)    v.    MOHARAJA   DHERAJ 

MOHATAB  OHAND  BAHADOOR  (Appbllimt).*  Se^ll 

Ajppeai  io  the  Brwy  OotmeH'—Biiiles  of  ISSS-^-^drnMaiono/— Orcl6r— 

Judgment. 

When  an  application  to  review  a  judgment  is  rejf^cted  by  the  Hig^  Coart  the  six 
monUM  allovied  for  appeal  to  H«r  Majesty  in  O^noil  run  horn  the  date  of  the 
jadgment  and  not  from  that  of  the  ordor  rejecting  the  review  (1). 

Thb  question  in  tbia^ca'^e  was  whet' er  an  appeal  to  Her-  Majesty  in 
Council  onght  to  be  allowed  to  proceed.  The  appellant  was  a  respondent 
in  the  High  Conrt,  against  whom  a  DiTisioo  Bench  proBouaoed  a 
Jadgment    An   appl  catjon  to  reriew    that  jadgment  was    afterwards 

made*  It  was  admittei  to  argnm^^nt  by  the  learned  Judge  ▼ho  had 
written  the  judgment,    and  afterwards   coming  to  be  argned  before  the 

Bivision  Bench  which  had  pronounced  it,  the  application  was  riijected 
The  petition  of  appeal  to  Her  Majesty  did  not  specifically  state  whether 
the  appeal  was  against  the  orig'nal  jadgment  or  against  th<i  jadgment  on 
the  application  to  review,  or  against  both.  If  the  appeal  vrere  directed 
against  the  jadgment  originally  prononnoed,  then  much  more  than  the 
period  of  six  months  allowed  by  the  order  in  Coanoil  of  1838  (2)  had 
ei^pired,  and  the  application  to  appeal  to  Her  Majesty  was  in  iaet 
presented  precisely  as  the  period  (^  six  months  alter  the  second  jvdgmea^ 
was  about  to  expire. 

In  Nazur  AH  Khan  t-.  Baja  Ofoocthtforam  Khan  iS),  a  sitnilar 
ease  to  this,  it  was    held  by    three  Judges  that  an  ordbr  of  the  Hif^h 

•  Priry  CoonMl  Appeal,  »0.  350  of  1864^  in  Speoial  Appeal  No.  7»l  of  186i* 

(1)    See  In  the  natter  of  iTie  petUi&n  East  India  Companf,  nnldas  the  petition 

o/  HoiMmM  Sing,  post,  p.  605.  for  that  purpose  be  presented  wiAhiu  eiit 

(2J  Order  in  Council    dated  at  the  calendar  months  from  the    day  of    the 

Baokiugbam  Palace,  10th  April  1838.  date  of  the  judgment,  dacree,or  decretal 

1.    "  Tha^  ffOM  and  after  the  81st  order    complained  of,  and  unless  the 

day  of  Deoember   next,  no  appeal  to  valae  of  the   matter  in  dispute  in  such 

Ber  Majesty,  her  heirs  and  saccessors  appeal  shall  smouut  to  the  smn  ef  ten 

in  Council,  shall  be  allowed  l^  any  of  thousand    Company's  rupees  at  leasts 

Her  Majesty's      Supreme     Courts  of  and  that,  from  and  after  the  said  31st 

JFndioature  at  Fork  WflRam  in  bengal  day  of  December  nest  the  Ihnitatioa  of 

Vbrt.Bt  Oeofge,  Bombery,  or  the  Court  five  thousand    pounds  ster  ling,  here* 

of    jndicture    of  Prince  of  Wales  Is-  tofore  existing  In  respect    Of  appeals 

Und,  Singapore,  and  ttallkjca,  by  any  of  from  the  Presidency  cff  Fekt  Wiiltam  In 

the  Courts  of  SndderDewanyAdawlut,  or  Bengal,  shall   wholly  cease  and  deter 

by  any  other  Courts  of  Judicatore  in  the  mhin.** 
territories  under  the  QoTemmenV  of  the       (3)  I W.  V^,  Uui*  Bnl.,  13. 
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Court  rejecting  a  review  is  a  final  order  of  the  Court  from  which  an 
appeal  lies  to  Her  Majesty  ander  cl.  39  o!  the  cha»ter,  and  that  such 
appeal  if  presented  with  in  six  months  from  the  date  of  sach  order  is 
wiihin  time. 

The  question,  as  one  of  doubt  and  importance,  was  referred  to  a  Full 
Bench  by  L.  S.  Jackson,  J.,  before  "Whom  the  petition  for  leare  to 
appeal  was  heard. 

Baboos  Anuhool  Chandra  MooJcerJee  and  mimadhub  8ein  fur  tho 
petitioner. 

Mr.  Doyne  (wiih  him  Babooa  Jiiggadanuud  Mookerjce  and  Chunder 
Madhuh  Qho$e)  for  the  retspondeLt. 

* 

The  following  judgment  was  delivered  by 

Pbagock,  C.  J. — ^The  charter  of  the  High  Conrt  allows  an  appeal  to 
the  Privy  Coancil  **  in  any  matter  not  being  of  criminal  jurisdioiion 
from  any  fiuai  judgment,  decree,  or  order  of  the  said  High  Court  of 
Judicature  at  Fort  William  in  Bengal  made  on  appeal." 

The  question  is  whether  an  order  of  a  Dirisioa  Bench,  rejecting  an 
application  for  a  review  of  a  judgment  passed  on  appeal,  is  a  jodg. 
ment  made  on*  ap[)/3al.  la  this  case  a  Division  Bench  heard  a  special 
appeal  and  then  passed  a  decree  on  the  case.  An  application  was 
afterwards  made  for  a  review  of  the  jndgmeut.  Under  s.  378  of  the 
Code  of  Civil  Procedure,  no  review  of  judgment  ought  to  be  granted 
without  previous  notice  to  the  opposite  party,  to  enable  him  to  appear 
and  be  heard  in  support  of  the  decree  of  which  a  review  is  applied  for. 
The  application  was  made  to  a  tingle  Judge,  and  he  thought  it  reason- 
able that  the  opposite  party  shonld  be  summoned.  When  the  case 
came  on  to  be  heard,  the  Court  rejected  the  application  for  the  review ; 
in  other  words,  they  would  not  grant  a  rehearing  of  the  appeal. 
That  was  not  an  order  made  on  appeal,  but  merely  an  order  made  on 
app'ication  to  the  Court  to  revi»'W  their  own  judgment.  If  a  review  is 
admitted,  then,  under  s.  380,  the  case  is  set  down  to  be  reheard,  (1)  and 
the  order  of  the  Division  Bench  upon  the  rehearing  is  a  new  decree 
whatever  maj  be  the  resnlt  of  the  rehearing.  But  as  it  is.  the  Court 
merely  rejected  an  application  to  review  their  ovn  judgment;  nnd  tha^ 
rejection  is  not  an  order  made  on  appeal.  Consequently,  the  Court  is 
not  in  a  pos'tion  to  adroit  an  appeal  ao^ainst  tha»>  order.  It  cannot  ndinit 
an  appeal  against  the  original  jndgm^^nt  of  the  Division  Beno^,  iiiasmucli 

(1)  See  10  B.  L.  Vi.,  (High  Court  Bales),  16. 
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as  the   petition   o!   appeal   was  nob  presented  within  the  period  of  s'x         ig^g 
monhs  preacribed  by  the  rules  of  Her  Majesty  in  Oouucil  on  the  10th 


Apriri838.  §  1.  '"Zr^" 

There  is  no  hardship  in   this  case.    The  learned  Judge  who  referred    yr    ^' 
the  case  has  clearly  pointed  out  that  an  application  for  review  of  ju  'g-       Dhxbaj 
ment  may  be  made  after  an  appeal    has  been    preferred  to  Her  Mojoity     ^^hatab 
in  Council,  and  before  the  proceedings  in  the  suit  have  been  transmitted    Bahadoor. 
{see  Act  YIII  of    1869,  s.   87B).    li  the  parties   choose,    they   may  apply 
specially  to  Her  Majesty  itiCoaucil{  but  we  have  no  power  to  admit 
the  appeal. 


Before  Sir  Barnes  Peacock,  JR.,  Chief  Justice,  Mr,  Justice  Treror,  2fr.  Justice 

Loch,  Mr,  Juatice  L,  B*  Jackson^  and  Mr.  Justice  Macpherson.  ^^^^ 


In  tbjb  MATTEaov  MADHOBES  DOSSKE  {Pstitionbb)  • 
Practice-^Act  VIII  ^1859,  «.  Z^B^Eespimdenfs  Objections, 

A  reepondant  may  file  a  notice  with  the  Registrar,  specifying  therein  the  object- 
iooa  which  he  inteads  to  take  on  the  hearing  of  the  apppeisJ. 

Ik  this  case  the  following  question  was  snbmiited  by  the  Deputy 
Registrar  for  the  decision  of  a  Pull  Bench  -.—Whether  an  objection 
under  s.  348,  Act  VllI  of  of  1859,  need  be  filed  in  writing,  and  if  so, 
whether  it  may  be  filed  before  the  bearing  of  the  appea],— a  Division 
Bench  having  ruled  that  such  objections  should  not  be  received  in  the 
office,  but  presented  to  the  Judges  hearing  the  appeal  (1). 

Mr.  B.  S.  Twidale  tor  the  petitioner. 

The  opinion  of  the  Full  Bench  was  as  follows  :— 

We  think  that,  as  a  point  of  practice,  there  can  be  no  objection  to  a 
respondent  filing  a  notice  with  the  Registrar,  and  Bpecifying  in  the  notice 
the  objections  which  he  intends  to  take  on  the  hearing  of  the  appeal. 
It  is  far  more  convenient,  and  far  more  fair,  to  the  Court  and  to  the 
parties  that  such  notice  should  be  given.  The  Begistrar  should  in 
future  receive  and  file  any  such  notice. 

It  is  merely  a  matter  of  practice.  The  law  does  nob  pix>hibib  such  a 
notice,  although  the  Court  compel  the  parties  to  give  it, 

•  Petition  oP  objection  under  s.  348,  Act  Till  of  1859,  in  Special,  Appeal 
No.  778  of  1866. 

ilj  See  8  Sevestre's  Beports,  175. 
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Before  Sir  BarM$  Peacock,  IR.,  Chief  JatHee,  Mr.  JustMe  Trevor,   Ur. 
jg^  Juitiee  Lech,  Mr.  Juetice  L.  8.  laeieon,  and  Mr  Juetiee  Pundii. 

Sept.  11.     BANSB  MADHUB  QHOSK  <PLAiVTiV7)r.  THAK00ED0S3  UUNDTJL 
'  (Dbfbndaht)  • 

Pa^fmmU  of  fieMe— TUlo^SeUtppe^Poeeeeeion  by  Widow  of  a  deeeaeedSindeu 

In  •Mil  for  noit  lij  ft  frntneedar  wbo  oUimed  vndar  a  hM»  gmiad  to  him  hf 
ft  Emdo  widow  wbotaliiubaiid  ted  died  lMTf«g«  will»wbioh  gare  the  widow  no 
power  to  elienaie  the  property,  KM  the  euit  wu  properly  diamiaeed,  and  that 
theie  waa  no  neoeaai^  for  the  Jadge  to  enter  into  any  qncetion  of  poaaawion  bj 
tlM  widow. 

A  deriaee  nnder  a  will  need  not  take  oat  aoertifioate,  and  can  ane  for  rent  wiUi* 
out  haviDg  obtained  poaaesaion. 

One  who  paya  rent  to  anotber,  belioThig  him  to  be  the  landlorda'a  repreaeafea* 
tiTe,  ia  not  eatopped  from  afterwaida]afaowing  ftlie  want  of  title  In  thai  other  M 
here  the  defendant  waa  not  estopped  from  allowing  that  nnder  tlie  deeeaaed  hna* 
band's  wiU  the  plaintiff  had  no  title  (1). 

Tms  wem  m  want  for  rent  olaimed  by  the  plaintiff  m  piitneed«r  of 
one-fonrth  ahare  x^i  certain  property  granted  to  him  by  GK>bind  Moneo 
the  widow  of  SreekLsaen. 

Sreekiaaon  waa  one  of  foar  brothers.  The  tenant  denied  the  widow's 
riflht  to  the  rent,  and  stated  that  he  had  never  pftid  rent  either  to  the  widow 
or  to  the  plaintiff.  He  stated  that  no  deftoi^  ahare  of  the  rent  was 
over  reoorered  on  accoaDt  of  the  widow  after  Sreokissen's  death ;  that 
the  whole  rent  bad  been  paid  to  Prankiato^  one  of  the  surviving  brothers, 
who  was  the  head  member  of  the  family. 

Praoldsto  and  another  brother  Joggat  interraned,  bat  ihoy  failed 
to  prore  that  they  had  been  in  actaal  receipt  of  the  reot.  up  0  the 
commencement  of  the  suit.  The  widow  Qobind  Mpnee  had  obtained  a 
certificate  of  administration  to  her  bnaband's  effects,  but  the  intenrenors 
produced  and  proved  a  deed  of  Sreekissen'a,  nnder  which  the  widow  had 
no  power  to  grant  a  pntnee.  The  plaintiff's  snit  was  dismissed  bj 
both  the  lower  Courts.  On  special  appeal,  owing  to  a  conflict  between 
certain  cases  not  specified  in  the  order,  Bayley  and  Pundit.,  JJ.^ 
referred  the  following  questions  to  a  Full  Bench  (1). 

Firei,  whether   the  Court    ought  to    order  an   ioqioiry    regarding 

*  Special  Appeal,  No.  8109  of  1865,  agaipst  a  decree  of  the  Aotiag  Judge  of  Zilkh 
Beerbhoom,  dated  the  26bh  July  1^65,  aflirming  a  deoree  of  the  Deputy  CoUeotofr 
of  that  district^  dated  the  26th  July  1864. 

(1)  Bee  DonsaOe  ▼.  Kadamaih  ChuekerhuUy,  7B.L.B..720;  audAotl 
of  1872,  ss.  115  and  116. 
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tke  !aet  ol   piossesslon   by  the   iddow,  and  as  to  ibid  extent  o!  the  isaa 

Bbare   lield    by   her ;   Secondly,   whether  the   Coart   sbcmM   hold  her  g  ^^^ 

^ntitied  to  coUeoc   Bepiot^tely   tbe  rents  of  tbe  whole  of 'her  htusband's  Madhub 

«Qare,  upon  the  assumption  that  she    was  in  legal  possession  of  her  v, 

husband^s  share  as  an  admitted  joint  proprietor  in  possession «   Thirdly,  Doss^MtrNDOb 
what  order   shoald   be    given  as  to   the    share  claimed  by  one  of  the 
ifitertenors  to  have  been  devised   to    him  by  the  hnsband  of  Gobind 
Monee,   t.a,,   whether   the  Oeart  shoald>    on  the  finings  of  the  lower 

AppeTUte  Goart>  and  on  tbe  devisee^s  admission  of  not  having  takeif 
out  a  certificate,  consider  that  the  said  devisee  is  not  in  possession  of  the 
share  said  to  have  been  conveyed  to  him,  or  whether  the  Court  ought 
to  dismiss  the  claim  of  tbe  special  appellant,  on  the  ground  that  though 
he  may  be  in  possession,  still  Gobind  Monee,  his  lessor  under  the  will  of 
hwr  husband,  had  no  right,  to  collect  herself,  although  in  fact  there  is  no 
possession  held  as  yet  under  the  will  by  the  said  devisee. 

Baboo  Chwider  Madhub  Ghoae  for  the  appellant. 

Baboo  Onoocool    Chnnder  Afooherjee  for  the  respondent. 

PSicocK,  C.J.  (after  stating  the  facts  and  the  questions  referred).-* 
Firsts  as  to  whether  the  Oosrt  should  remand  the  case  in  order  to  asertain 
whether  any  enqiiiiy  is  necessary  as  to  the  ^act  of  the  possession  of  tibo 
widow,  and  for  an  investigation  of  the  extent  of  the  share  held  by  her* 

It  appears  that  the  tenant  held  originally  under  fonr  brothiBnr» 
of  whom  Gobind  l£onee*a  husband  Sreekissen  Was  onow  They  were 
a  joint  family,  and  the  tenant  was  paying  rent  to  them  jointly. 
I  shoul'I  hive  thought  myself,  though  it  is  unnecessary  in  this  case  to 
express  any  deoision  upon  the  point,  that  where  rent  is  received  by  a 
joint  family  the  tenant  is  not  liable  to  be  sued  by  each  member  of  the 
joint  family  for  a  separate  share  of  the  rent.  But  if  the  estate  is 
severed  by  partition,  and,  instead  of  being  a  joint  estate,  becomes  separate' 
estates,  then  the  rent  would  be  apportioned  in  respect  of  the  several 
aitotments>  and  each  member  would  be  entitled  to  sne  for  his  separate 
share  of  the  rent  in  respect  of  the  lands  allotted  to  him  on  partition. 
In  this  case  there  was  no  allegation  that  the  widow,  after  her  hus- 
band's death,  had  etev  succeeded  to,  or  obtained  posse<>Bion  of,  her  has- 
band's  share  in  the  property,  either  jointly  or  separately*    The  tenant 

eaid  that  it  was  the  custom*  of  the  family  for  the  elder  member  to 
collect  tbe  rents,  but  he  did  not  admit  that  the  widow  was  ever  in  sepa* 
rate  collection  of  her  husband's  share  of  the  rent.    The  Judge  having 

fonnd  that  the  widow  had  no  power  nnder  her  husband's  will  to  grant 
a  putoee  we  do  not  think  that  the   Judge  was  wrong  in  not  finding 
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1966        wheilMr  the  wba  in  pe«Bea»i0n  w  bo*.  fU^he  pkJnfciC  kmd  •ll^irid  <dM 
'  the  widoir  x)btained  8epftt»te  poa^ieBaion  of  her  baflhan^  ahare  of  the 


Map&u  b     rent,  Ai^d   tib»t  beiag  ia  separate    poeseseioa  of    her   hasb^od's   ahiure 
Qaeee        gi^^  granted  a  putnee  to  the  pUintiff,  and  that  he  as  grantee  of  the  pntneo 

TaAkoOB  had  the  right  to  coUeot  the  rent  which  the  wiAow  had  previoualy 
3>«mHundi7L  colle  cted,  the  case  might  have  been  different.  Bdt  eyeo  if  the  widow  bad 
been  in  receipt  of  her  hueband's  share  of  the  rent,  that  is  to  say,  if  after 
her. husband's  death  the  tenaot.bad  paid  rent  to  hir,  Apeakiog  forlmjeeli 
alone,  I  shonld  have  been  of  opinion  that  neither  she,  nor  her  grantee^ 
would  be  entitled  in  fliii  suit  to  receiTe  the  rent  after  the  will  of  her 
Imsband  was  established  and  her  title  diaproyfd.  According  to  £o|^- 
lish  law  if  a  mao  takes  land  from  another  as  bis  tenant  Le  is  estopped 
from  denying  the  title  of  that  person.  But  if  he  takes  land  from  one 
person  and  afterward*  pays  jrentAo  another»  belteving  that  other  to>o 
the  representatiye  of  the  ;  person  from  whom  he  took  the  lan4>  he  is  no* 
estopped,  in  a  suit  for  rent  subsequently  comuig  dQe>  from  proTing  that 

^he  person  to  whom  he  so  paid  rent  was  not  jtbe  legal  rei^veaenta^ive  of 

rihe  person  from   whom   be  took ;  for  example,  if  .a  man  pays  rec^t  to 

another  believing  him  to  be  the  faeir-at-*aw  of  bis  flpceased  landlord,  and 

•IterwuiEdB    disoovera  that  he  is  not  the   heirat-law,  or  that  the  land- 

■ord  leffe  a  will,  the 'tenant  in  a  suit  for  subsequent  arrears  *of  rent  wo«iii 

not  be  estopped  from  showing  that  he  paid  the  former  arrears  under  a 

miitafcei  and  that  the  person  ^o'*whom  he  so  paid  had  tio  title,  'The 

admiaaioo  of  a  maa'-s  pepresevtatiTe  'Oharaoter%y  fpayssent  of  rent  to  him 

•ii  not  oonolnsire,  aUhosgh^it  may  «numni  to  primd  /one  etidenoe.  4t 

>hf  IHse  all  prima  fima    evid  ace, 'liable  to  be  rebntted,  and  the  tenaatis 

:not  eatopped  from  rebutting  it  if  the  can.    Thetefeve,  evBoif  ithaatbeea 

•proved  that  the  widow  hi  thie  case,  after  her 'husband^s  death,  'received 

•one-fonrth  of  the  vent,  >that  would  not  estop  the  'tenant  'from  -aften««rda 

.proving  that  tiie  husband   bad  left  a  Will  by  which  he  had 'deriaed  iaa 

flhare  of  his  ^estate  ^  mother  persons    in  tra.at^«fip^  a  percion  of  ^ho 

•rente  in  a  partieolar  manner,  and  to  vpay  orer  the  sesidiM  to  hia  .nidow. 

therefore,  speaking  for  my»elf  alone,  1  ahould  say  .that  'Oaen  if  it  had 

4>een   proved  that  the  «widow  h»d  ^onoe  or  oltaner  reoei«ie)l  tker  hffls- 

liand'B  prt^rtion  of  the  rent»  the  tenant  «ouldj»at  be  ee^pi^  Ccopa 

•aetting  up   this  will  in  answer  to  a  dMurge  %f  lier  or  by  any  psiasn 

claiming  through  her  to  Hsontmue  to  r^Deive.aooh  «hare  of  the  rent(  Av 

When  the  Judge  loondt^eB  he  did,  that  the  huabattd  ieft  ia  Mwitt^aiMkr 

mhaxii  the  widow  had  <no  power  toalieoate  4he  prq^iAy,  h^in  effcat 

(l)«ee  Act  I  of  1872/«8.  US^Alie. 
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foimd  ikak  thd^tdiMiiiff^irbo  dainect  tlirongli  ait'  a]i»»Ati(m  by  the  widow^       lt6(^ 
]|Mt  no  title;.   Ik  was'iHUieeesBary'tbtrefdre  for  him  to  go  on  and  inqaire  •    '  banhi' 
^rhetlMr  ibe  widovr  ever  bad  be^n  in  reeeipt  of  tbe  rent,  or  to  enter  into      H-apHira 
an  in^estigatioa  as  to  the  Bbare  beldbj.hev>    Tbe  firet  qaeetioa  must  be-      ^<>>' 
aaswered  in  tba  negative:  Txakoob' 

Aat^tbeieooad-qnastion^  whetiier  the  Divieion  Benob  ought  to  hoia  ^'^'^  ^^^^^ 
tlUttba^wldieirwaaeiititiedte  celled;  seplkretely  tbe  rents  of  tb^wbole- 
•t  ber  bii»bend'4  share  npoa'  the  aseumptioii   that  sbe  was  in  legal 
potAemAtmi  of   ber  hniMMMid*!  j^bare  ae  an-  admitted  joint  proprietor  in 
poMeMtoi 

There  WM  so  adtoieeien  tbttt^the-  irrdow  ever  was  in  po0&d8EROn'ol  heir 
hyebtmd'e  ailMnpe  of  tW  rene^  aiid*  no  proof  of  it.    'SerprhnafaiiB  tftle^ 
as  heir  to  ber  husband  was  rebatbed  by  hef  husband^s  will^  and  as  L' 
bs^e  alavadjr  stated».  I  sbecild  have  thought  that  t(4ieAv'  upon  the  death  bi 
anseaiilieii^  a:  jiiftbit'faBiDyv  bi»intei«et'in  a*  joiirt  estate  passes  to  anol^er^ 
as  his  representative,   as   for   in  stance,    when  there   is  a  joint  famiiyi 
cenBiattog^  of-  fenr  bitotfaers,  oneo^wbodi  dies  lesvidga'soni  or  without 
issue  leaniog  a  widow,  tbe  son  or  the  widow,  as  the  case  may  be,  is  not^^ 
entitled  to  sue  separatoij.for  the  share  of  tbe  deoeased  meoiber  of  rent*, 
reserved  jointly.    But   I  am   speaking  for  myself  alone,  and  I  do  no& 
think  it  necessary  to  express  any  decisive  opinion  on  that  point  now-* 
because  I  think  we  may  determioe  ibis  cas,e  upon  another  point,  namely*, 
that  as  the  will  was  pro¥ed»  and  tbe  widow  bad  no  power  under  it  to 
convey  ber  husbaod!s  share^f  the  piaoperty,  the  plaintifE  had  no  right  to« 
aue  fbr  viQr  paVt  of  thd  r^tit. 

That  part  of  the  third*  queStidb^  by  WhioB  it  is  asked,  what  orders- 

abould  be- given- 1»  tet>  tbe  -  share  -clsfmed  by 'one  of  the  intervenors  to 
iM^ve  been  desdsed.  to-  bint  by  tbe  husband  oi  Gobind  Mooee,  the* 
aiiewef' is^  that  tiseiiltefVeti^^r  nbtfhafnng  pr^edHh&t'be  was  inreoeiptof 
the-rMut  up  teK  the  time  of  the  oommencepvent  of  the  suit,  he  is  out  of 
€<^iM'.  BVit  AHhougb  the"  itrterVeflor  is  oiA  ef  Gourt,  still  the  plamtiif  itf. 
bound  to  prove  hia  title,  and  the  wHl  being  proved  shows  that  be  bad^ 
BO>  title. 

Tbeb^cB  ixHib«(tlsar  tbili  Geart,  npoiT  the  Bddiiig^f  tbe  lower  A|»pel- 
bteQMirtraBcLon<tfaedei»sec*s.|idBaisS!k9zvof  not  bating  talMKi  ont*  a  oet^ 
tificate,,  ought  to  consider  that' the  devisee  ia  not  iiifpoHsessioii  ol  tbo- 
share  said  tb-  have  been  conveyed  to  biu)^.  it  appears  tp  ^s  tbat,.in  a  snit 
for  rent  by  a  devisee  under  a  will,. it  is  ttetinceessaiy  ftMT  hiin  to  obtain  a 
cestificate  of  will.  A  landlord,  diea  having  .gcanteda^esse  to  a;teDan^^ 
and  dliviaeabis  eeftate^^to'anether)ieniony  tbsit  pcrscn^bais  a.  right' to  cocobe^ 

ijtot1iafir^Golleet<^«OtnlkrriMt('ta>^  fbr  tiie-rtot^'ais  reptesenttttire  ot 
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1M6        the  originftl  landlord.     He  ii  not  bonnd  to  obtain  a  oartificat^  and  tfce 


Collector  ia  competent  to  try  his  title.     The  Gollettor  being  the  CinI 

XAPBoa       Court  for  the  porpoae  of  trying  actions  for  rent,  he  has  power  to  try 

Ghosx        whether  tbe  person  who    claims  the  rent  as  legal  representattre  of  thff 

Thakoob     landlord  is  the  legal  representatire  or  not.     A  deTisee   who  kaa  not 

DoBsMuMooL  obtained  a  certificate  is  not  out  of  possession.    He  baa  not  a  tight  to 

ooUeot  the  debts  due  to  the  testator,  bat  it  is  not  oontended  that  tha 

devisee  in  this  case  claims  to  collect  any  thing  due  to  the  testator*    Ha 

only  claims  to  collect  the  rents  dne  since  the  death  of  the  testator*  for 

which  tbe  testator  oonld  nerer  haTesaed.    ▲  dsTiaea  nndar  a  wiU  can 

sue  for  rent  withoni  obtaining  possession.    The  will  givea  him  the  sani& 

right  as  the  teatator  had.    We  think  that  theca  is  na  necessity  to  remand 

tbe  ease  to  try  any  farther  issat»i 

It  appears  that  in  point  of  fact  there  was  a  will  made  by  the  widow's 
hasband,  by  which  the  plaintiffs  title  ia  disproved^  That  is  ao  answer 
to  his  claim  to  the  rent» 

The  special  appeal  maat  be  dismissed^  and  the  decision  oi  the  Jadg» 
affirmed  with  costf . 
Tbbyob,  Loch^  JacuoVi  and  Pusaitr  JJ^  ooncorvadr 


Brfore  Sir  Bames  FeaeocJc,  IS.,  OhxrfJuttioB,  Mr.  Jutiioe  Trevor,  JBr.  Jut^Tc^ 
Lock,  Mr.  JiMtMdIr.  8.  Jaelt9on,  mnHMr.  Juitice  Kk^^drsof*. 

1866         DOTAMOYAE  CHOWDB  AINEE  Airo  ▲hotrbb  (PtAXNTurs)  v.  BHOL/U 
Bepi.  12.  KATH  GH08B  akd  othsbs  (Diykmoavxs).* 

Limitaiti0n^OameofJiQtion-BmUr  Arrean  o/^SnkaneemmU  of, 

A  salt  for  arrears  of  rent  at  an  enhaonoed  rate,  broaght  more  than  t&rfeyeava 
after  the  rent  had  aoomed  doe.  was  hM  to  be  barred  by  lapse  of  time  ander  s.  82 
of  1869,  notwithatandiDg  that  it  was  oommenoed  within  one  year  from  the  dftte  of 
a  decree  made  in  a  suit  bronght  in  the  CItU  Ooest  declaring  that  the  plaintiff  wav 
entitled  io  enhance.  The  oaose  of  action  was  the  non-payment  of  the  rent  at 
the  enhanced  rates,  and  not  the  declaration  of  the  Civil  Court  that  the  phantiff 
had  a  right  to  enhanee  (I)* 

This  satt  whs  brought  on  the  9th  Aogost  1865  to  reoover  airears  of 
rent  at  an  enhanced  rate  for  lS6lf  1265,  1266;  and  1267  (that  ia  fraoa 
1867  to  1860  inolasire),  the  rents  of  the  last  two  being  arrears  which 
aooraed  after  the  passing  of  Act  X  of  1859. 

*  Kegolar  Appeal,  No,  41  of  1856,  from  a  decree  of  the  Depntj  Cellsctor  of 
JesBOie,  dated  the  10th  Norember  1166 . 

(1)  See  Beng.  Act  YIII  of  1859,  a.  2^.  Ch%$ndir  Roy  ▼.  Khafa  Aionootla,  8  K. 
Bane*  Sumo  Uay^  t.  Bhooah—  Mukhi  L.  E.,  637;  DindayiA  PsroiMmtt  n 
Bitrmanif  2  B,  L.  R.,  P,  0.|  10  j   I  fAoii    Aaci/uiitHAori  i>«6h  83.L,  ft.»  586. 
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A  lioiioe  of  enliaooeinent  was  given  on    the   28rd  Chejt ,  126t4   (l8S7)i         IBM 
and  a  snit  was  commenoed  for  a  declaration    of    the   plaintiff's   right  to  ~  ^ 

enhance.    That  enit  was  pending  many  years,  and    on  the  Slat  Aogust       Crow- 
1864  a  decree  was  given  which  men«ly  declared  the  plaio tiff's  right  to     pkainb  s 

enhance  the  rent  and  the  rate  to  which  he  was  entitled  to  enhance  it ;  bat    bhoiasatb 
the  decree  did  not  make  any  order  for  the  payment  of  arrears  to  the       Qhobb. 
plaintiff.    Within  one  year   from'jthe  Slsb  of  Angn8tl864  the  present 
Bait  was  institnted  to  recover  the  arrears  at  the  enhanced  rate. 

The  first  Oonrt  dismissed  the  saifc.    The  plaintiffs  appealed  to  the  High 
Oonrt.    The  case  was    heard    before    Seton-Karr   and   Macpherson,  J  J 
On  behalf  of  the  plaintiffs,  it  was  contended  that,   nnder  s.  SOof   Act  X 
of  1859,  the  suit  was  within   time,  and  they  were  entitled  to  recover  all 
the  arrears  tbey  claimed  treating  the  date  of  their  decree  declario^  tiieir 

right  to  enhance  as  the  date  of  the  acoraing  of  the  oanse  of  action, 
and  they  relied  on  Joymone$  Do9»ee  v.  ffurroitai^  Boy  CI)*  The 
respondents  contended  that  the   ease  fell   nnder  s*   S2of  ActX   of  185& 

and  relied  on    Hurtonaih  Boy  v.     Qooraadoss  Bitwas  (2), 

On  acoonnt  of  the  conflict  the  learned  Judges  referred  the  question  to 
a  Fall  Bench:— Whether  the  present  soit  for  the  a^rrears;  which  waa 
commenoed  within  one  year  after  the  decree  in  the  former  suit,  and  more 
than  three  years  after  the  end  of  the  year  1860  or  1867»  the  hist  year  in 
zfispect  of  which  any  portion  of  the  rent  saed  for  is  claimed,  waa  barred 
by  limitation  or  not. 

Bahoo  OnoQCOol  Chmder  Moohmjee  for  the  appellant*. 

Baboo  Anund  Ohwider  OhoBol  for  the  respondents. 

The  following  jndgment  was  delivered  by 

Fbacogx,C.J.  (who.  after  stating  the  facts,  continaed).— Section  32  cl 
Act  X  of  18W  p  rovides  that  snita  "for  the  reeovery  of  arrears  of  je»* 
ahall  be  instituted  within  three  years  from  the  lasiday  oi  the  Bengal  year 
or  from  the  hut  day  of  the  mouth  of  Cheyt  of  the  i«  uslee  or  Wiliajuttee 
years  in  which  the  arrears  claimed  shall  have  become  due  T  ^d  s.  SO, 
Act  X  of  1859,  enacts  that,  "except  as  otherwise  herein  provided,  all  suits 
instituted  under  this  Act  shall  be  commenced  within  the  period  of 
one  year  from  the  date  of  the  accrumg  of  the  cause  of  action."  If 
this  is.  a  suit  for  the  recovery  of  arrears  of  rent,  and  if  the  case 
falls  within  a.  ^  of  ActX.  it  is  barred.  Bat  it  is  eontended  that  tho 
cause  of  action  did  not  accrue  until  tho  decree  in  the  declaratory  auife 
waa  passed,  and  that  the  oase  cimseqnently  falls  wiihia  s.  30. 

(1)3W' B.,  ActX  Cases, 5L  (2) S  W. B-,  Aot X  Owes W-       , 


r 


1869  Two^confiietibgCBseraTo  refcrrod  to:  fint  Joym^ni^  D<m90  t,  Bwrt^'^ 

DoTAMoTiB  *^^    ^^   (V) ;  seeond,    JSWrrondf^  Boj^  t.  Gfo()r'oodoM  Bcnoor  (fi^ 
I  Ohow>  T]\e  quefttion  is  whether  th<B  ie  a  BHit  for  arreafs  of  rent,  or  apon   Mue 

I,,  otber  caii<»'»  ff  actkn.    Bnfcfor  tbe  f Miner  oft  116  two  caaei  wHcb  faaTO^ 

Bholanath   heenciMl,  I  ahonld  have  thonghlr  it  dear  that*  decree  declarthtr  that 
the  plaixlt 'if  had  aright  to    enlianbe   inm    not  a   oanse   of  action.    The 
non-payment  of  the   re'^tat  the  enhanced  rates,  andnott^ie  deetaration 
of  a  Civil  Conrt  that  plaintiff  had  a  right  to  enhance,  was  the  caoae' 
of  action.    The  action  for  that  canse   might  hare   been   bronghV  if   the 
decree  had  not  beeft  obtained.    M  enit  for  arrears  of  rent  at  an    enhanced 
rate,  after  notice,  may  be  brought  without  first  obtaining  a  deci^^e  in 
a  dechwatoiy    enit    that    the    ilaiiitiflf  has  a  right   to   enhance.    See- 
ti  n  14^  Act  X  of   I860,    says — "    Any   iind«>r-tenafii   or  ryot  on.  Wfaoni' 
nucb  notice  aS    'foresaid  ha-   b  en*  serred  may  contest  bilk  liability  t^ 
pay  t  been  haaoed  rent  demanded  of  him,  either  by  Complaint  of  cKcee 
siye  demand  uf    rent    as    hereinaftea  provided,    or    m   answer   to   any 
anit  prefeired  agutnet  him  for  recovery  of  arrears  of   theenhanoed  renti*' 
and  !  egalatioB  Tof  18ti)(tbe    Hegt  latien    which-  waa  in  f oroe  beSoife- 
Act  2.  of  1859  waa  paaaed)  also  allowed  tfae  lasMUowaer  to  wid  for  rent 
at;anenhHiicedrateafte»  notice,  withoiU  pi^vioualy  (4»tai«ing^  a.  d«arae« 
declarxng  that  he  had  a   right?  to   eshaueef.    n«   deof«0ia    tlbb  d^mo.* 
tory  suit  may  be  used  iu  evidence  between  the    same  paiftietf.bittit^  oaOK 
not  ooustitQte  a  cause  of  action.    A  decree  in   a  suit  instituted  in   1859 
declaring,     that    the    plaintiff    had    a    right    to.   enhttU^e    oOidd  net 
cu  stitute  a    cause    of   aciioo    in    respect   of   the    rent    for    1860.    If 
a  doubt  fxjsted  whether  the    defendant   held  under  a    t^mrte   bable*  tot 
enhancement  of  rent  or  not  it  might  be  well  to  settle  the   question  once 
for  all  by  a  declaratorj  suit.    But  there  could  b6  no  debtee'  in.'  that  tfitifc> 
which  would  bind  the  tenant  to  pay,  or  tha  lat.diord  tareoeive,  a  parti- 
cular rate  lor  e¥er,  whatever  might  be  the  rates  for    adjoining  lauda   or 
tho  value  of  tiiO   produce  or  prodnotLve  powers  of  the  laad*  in.  time  to* 

Parties  are*oflen)  I  regret'  to  say,,  put  to  niuoh.  nhneSeisafy '  e^^tiM^ 
and  delay  by  these  declaratory  snits.  There  was  no  necessity  La  ttiis; 
case  to  bring  a  suit  for  declaration  of  the  right  to  enhance,  at  leastrthe- 
aiTffars  claimed  might  have-  been  sued  for  without  such  a  suit  or  a 
deekee  prbtioAnbed  on  it*  The  non-^payment  of  the~rent'wa»  the  eause  o£ 
action.  The  suit  to  for  arrear  waff  of  rent.'  at  an  enhanced  xate^  BeotioB. 
32  waa  the  nila  ol  liiteitatioa  a^ipiicaMev  and    a.  90  diii  n<^  •n^^ 

•  (I)  2  W.  B.,-4:ct  X  06Ko6,^L  (^  3  it.  B.;  Act  2CM«>,  1*^ 
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.SyetiTftipeyettrtras  the  period  of   l^Qitation,  the.  decree   in  J1864   mg        .ifiGg 

.^qtthei^aaae  ol^ion,  aod  the  one  .year  4i^  not  ran  .from    the    ^ate  of  "iDw:AMaT«ii 
.that  decree.  Ghov« 

With  reg^ard "to  the  rent  fpr  18^9  and    1860,  whioh  Ibecame   <l«e   after  ^ 

Act  X  caoie, into  operatifloa,  the  suit  is  clearly  barbed,  whether  the  3i4I(>i.4^atb 
iimit  -was  three  years  nnder  the  ftrst  part  or  ih^ee  months  nnder  the  last 
pai^ofthe  sedtion.  JPrqhably  rthree  y^ar  was  jbhe  period)  j&b  the  xtotice 
•of  enhAnoemeat  was  not  given  under  s.  \3,  Aot.X.  As  to  the  arresirs  tor 
1264  and  1(^65,  or  1857-1858,  .the  £ollowiug.part  of  s.  32  is  applicable  :^ 
*' For -arrears   of  rent   dti.e    at  the   paoisji^g^fthis  4>.ct,  t)ie   snit    shikll 

•be  brought-within  three  years  after  t{he<:p$i99ii^K  .of  .^hiii  AfSt,  or  Within' 
the  period  now  alio vTed  for  the  institution  of  such  aait«i  .in  the  Civil 
Oourt,  whicliever  may  first  expire."  The  period  of  three  ye^rs  from 
the  date  of  the  passing  of  the  Act  expired  in  April  1862,  and  cen<e- 
«quently,  as  to  arrears  for  1857-1858,  the  suit  'Was  'barred  when  brought 
on  the  9th  August  1865. 

We  think  that  the  rating  in  the  second  ^f  the  two  ca9es  citt:d   was   the 
'OonoQt  (ffie. 

This  appeal  will  be  di  snussed  with  costs-. 


l^flfore  Sir  Barnes  Peacoch,  Kt,,   Chief  J iMt ice,    Mry  Justice  iBayleyy    Mr^ 

Justice  Norman,  Mr.  Justice  Pundit,  and  Mr,  Justice  QampbelL 
•iNTHBMiirrBEoPTHiiP»rt[TioKo»THAKOOR    CHUNDEH    PARANA. 

NICK  AlfD  oTHtas.* 
BuildingM  on  Zandt^^Land,  Prepetty,  Vvmershipin  Land  and  Building, 

Accerdinftto  the  netLf^n  and  castoms  of  this  oountry,  bnildincra  and  other  snob 
Smftrevemeiits  aaadeon'  land  do^ot/by  the  mere  aceident  of  their  bmng  attaobed 
to  thQ,8oil,  beoome  the  .property  of  the  awnerot  the  soil.  Thr«^9neral  sola  is  that, 
If  he  who  malces  the  improvement  is  not  a  mere  trespasser^  but  is  in  possession 
nnder.any  &09ia,/Ec2«  title  or  olaim  ef  title,  he  is  entitled  either  to  remove  the  ma- 
^leiiids,. restoring  the  land  to  the  state  in  ifhioh.it  was  before  the  tmpravement  was 
made,  or  to  obtain  oompensation  for  the  Value  of  the  baildinf?,  if  it  was  allowed  to 
vaix^iHi  for  the  benefit  of -the  owners  otthe-soil  ;  the  option  of  taking  the  bailding, 
or  allowing  the  removal  of  the  materials, remaining  with  the.o^fner  of  .the  land 
in  those  cases  in  which  the  bailding  is  not  taken  down  by  the  bailder  daring  the 
^onttnaaaoe  of  any -estate  which  he  may  possess  (1). 

Thx  plaintiff  was  the  heir  of  one  Manick  Chunder,  whose  widow 
Bhobosoondery,  sold  a  portion  of  her  husband's  estate*  to  one  Oangadhur| 
from  whom  the  defendant  purchased  it.  After  the  death  of  Bhobosoon- 
•4epy  the  plaintiff  sued  the  defendant,  alleging  that  the  sale  to  Gungadhur 

*  AppUoationfor  Beriew^^o.  lp8of  1865,  of  a  jo^dgmexit  of  ^ayiey4mdMae9her- 
p^^,  JJ^daUd  th^lMlth J^anaary  1865,  m  Special  Appeal,  No.  ^560  af  &864. 

(i)    SeeQMbdasBundap^idhyaY   Bumandas  MukhApadhya,  8  B.  L.  R.,  287* 
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^^^        was  void  M  having  been  improperly  made  by   the  widoir,  the   alleged 
Ik   thc  mat-  object  of  tbe  8ale  having  been  to  pay  for  the  $%radkci  Manick    Chander^a 

TtROF  THa    jQQ^]^pr.    Yhe   plaintiff   ^ot   a   decree,  and    ike   qnestion   before   the 
Pbtitxon  of  «-  •-  »  *  '    *• 

Thaxoor     Fnll  Bench  was  whether  he  was   entitled   to   certain   bnildinga   erected 

>fi"  w.»!l!L  < "  ^^c  1<^^^  ^y  ^^^  defendant  daring  the  lifetime  of  'Bhoboeoondery, 
or  whether  the  defendant  should  be  allowed  to  remove  them.  Bayley 
and  Maopherson,  JJ.,  decided  that  the  defendant  was  not  entitled 
to  remove  the  buildings,  but  afterwards,  on  review,  referred  the  caae 
to  a  Full  bench  on  account  of  the  conflict  between  their  deoision  and 
that  in  the  case  of  Qohind  Paratnanick  v.  Qoorootkurn  DuU  (I) 
decided  sul-eeqnently  by  Trevor  and  Campbell,  JJ. 

Mr.  Montriou  (with  him  Baboo  Bama  Chum  Banirj&e)  for  tha 
petitioner. 

Baboo  KaUy  Prosonfio  Luti,  Torrttcls  Natk  Btin,  and  Samaimiik 
BosBp  contra. 

The  following  jndgment  was  delivered  by 

PxAGoOK,  C. J.  fafter  stating  the  facts).— We  have  not  been  abk  to 
find  in  the  laws  or  customs  of  this  country  any  traces  of  the  existence 
ok  an  absolute  rule  of  law  that  whatever  is  affixed   to,   or   built  on,    the 

soil  becomes  a  part  of  itj  and  is  subjected  to  tbe  same  rights  of  property 
as  the  soil  itself. 

Looking  to  the  ancient  Hindoo  law,  we  find  it  laid  down  that "  he  who 
dwells  in  a  bouse  which  he  built  on  the  ground  of  aoother  man,  and 
for  which  he  pays  rent,  shall  take   with   him,    when   he   leaves   it,   the 

thatch,  the  wood,  and  the  bricks.  But  if  he  live,  without  paying  reot» 
on  the  ground  of  another  without  the  owner's  assent,  he  shall  by  no 
means,  when  he  quits  it,  take  away  the  thatch  and  tbe  timber.'*  {%). 
Looking  at  the  Mahomedau  Jaw,  we  find  in  the  Hidayah  (3)  it  is  said : 
—-If  a  person  hire  unoccupied  land  for  the  purpose  of   building  or   plant- 

ing  it  is  lawful  {4),  sinoe  these  are  purposes  to  which  land  is  applied. 
Afterwards,  however,  upon  the  term  of  the  lease  expiring,  it  is  inoum. 
bent  on  the  lessee  to  remove  the  buildings  or  trees,   and    to   restore   the 

land  to  the  lessor  in  such  a  state  as  may  leave  him  no  claim  upon 
it,  Ac. . , . .  It  ia^  incumbent    on  tbe     lessee    to  remove   bis   trees   or 

(I)  3  W.  E.,  71.  (8)    HamUton*B  trantUtioa,  Vol.  ni. 

p.  325. 
(8)      Karede,    Colebrook's     Digest,        (4)    Apparently  meaning  though  no 
Book  8,  cbap.  2,  para.  99,  Vol.  II,  page    mention  is  made  in  the  contract,  of  the 
3  9  $p  Sdition  of  1798.  use  to  be  made  of  the  land.^Fef  Curiam. 
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kolisra  Irom  tlie  land,  utileas  ttie  prapriettv  of  tk«  soil  agreM  to  pay  ^"^ 

liim    an   equivalent,  ii^  ^bich   cane    tihe   np^ht    of   proper^   in   them  In  'tarn  wAtp- 

devolves  to  hini  (still,  bowevei%  this  cannot  be   without   the   consent  <rf    W'^**  tw 

FwiiiieKor 

tbeowner  of  thebonaea  or  tNes,  except  wbere  the  land  is  liable  to  Tbaxoob 
snstain  an  ininry  from  tbe  removal,  in  wbiob  case  tbe  proprietor  of  tbe  w^"*'"^^* 
land  is  at  liberty  to  give  an  equivalent,  and  appropriate  tbe  trees  or 
lionses  witbont  tbe  lesseu's  consent),  or  vnless  the  proprietor  of  the 
liind  assents  to  tbe  trees  or  bougies  remaining  there,  in  wkich  case  tbey 
continue  to  appertain  to  tbe  lessee  and  the  land  to  the  landlord,  &c"  (1) 
In  the  case  of  Khoderam  Swma  v.  TrUochnn  (2)  we  find  it  laid  down 
tliat  **  if  amembsr  of  a  joint  Hindoo  family  boild  a  b  iok  hotMe  oft 
ikncestral  land  with  separate  f  nnda  of  his  own,  snoh  hbttse  wbnld  not 
lie  a  property  hi  which  shares  might  be  daaned  by  bis  coparoeners* 
Coparceners  in  tbe  land  wonld  only  havo  a  el4im  on  bim  for  other 
similar  hnd  equal  to  their  respective  shares."  Tt*a%  tbe  maxim* 
^iequid  planiatnr  $olo  aolo  cedit  docs  not  apply  in  snob  cases  wag 
recognised  by  the  late  Sadder   Goort   in   the  case    of   Yankee  SiThgh  v. 

Bwhhooree  Singh  (3).  That  was  a  suit  for  the  demolition  o(  bnSld. 
ings  erected  on  joint  property  by  a  member  of  a  joint  ffiadoo  family 
Without  tbe  consent  of  his  cosharers.  In  W\  0.  Ntcose  Pogoae  v« 
K'gamu  ix>ollah  QHagnr  (4) ;  udder  Dewanny  Adawlut,  N.  W.  P.,  25th 
November  1863,  p.  418,  and  KaU^per$had  DwH  y.  Qovreep^rshad 
Bfttl  (5),  are  similar  oases  (6;-  They  show  a.t  least  tliat  tbe  Xnglish 
rule  above  allnded  to  does  not  prevail  in  this  country. 

By  Act  XI  of  1855  tbe  Legislature  made  provision  for  nutigating 
the  rigor  of  the  English  law  on  this  subject  by  secnrinfl;  to  person^ 
holding  hona  fids  under  defective  titles  the  value  of  improvements 
«&ade  by  them  in  cases  to  whioh  English  law  is  ilpplicable-  But  by  s.  3 
Itwasenactedthat  nothing  in  that  Act  should  e&tend  to  any  case  id 
whioh  the  English  laiw  wa«  nob  applicable. 

According  to  the  Civil  law,  if  ft  persdn>  •  buildiDg  on  the  land  ot 
another,  used  his  own  materials  not  knowing  that  the  land  was  not  hiif 
own  when  the  building  was  destroyed,  he  could  reclaim  the  materials, 
or  if  he  was  in  possession  of  the  building,  could  ref  ase  to  deliver  it  to 
the  owner,  unless  he  was  indemnified  for  his  expenses,  at  least  so  far  as 
they  had  been  incurred  profitably  to  the  owner  of  the  soil  (7). 

(6)  We  are  not  prepared  to  accept  as 

0)   See  aUo  TranBlation  284.— i^r    law  tbe  rule  laid  down  in  these  cases,- 

0miamu  that  every  oo-proprietor  baa  a  right  of 

veto  to  forbid  anydiing  beiog  done  to  the 
(1^)  Seleot  Beports,  35.  common  ptop^Tty  Without  his  consent^ 

(3)  8.  D.  A.  K.  for  1866,  761.  —  P«r  Curiam, 

(4)  S.  D.  A.  B.  fn  1858,  1517;  (7;  See  Justinian's  Institutes  by  Hn- 
(6)  5  W.  E.,  108,                                   dars,  book2,tit.  1,  para.  30*— P#r  Ci^riaw* 
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186G  We  tbki¥  it  clear  tbaii  aooording  lo  tbe  usages   and   onstomf  of  t^ 

'  coimtry,  buildings  and  other  sacb  improremente  made  on  land  do   Bot  by 

'mr'S'tos  the  mere  accident  of  iheir  attachment  to  tbe   soil   beooine   tbe  property 

PiTinoirov  of  the  owner  of  the  soil ;  and  wd  think   it    should   be  laid    dowa  aa   m 

TRAxooB     general  rnle  that,  if  he  who  makes  the  improrement  is  not    a   mere,  ires- 

f»Aiuauwi«.  passer,  bat  is  in  possession  under  any  6<ma/jWs   titJe   r  p   claim    of   title. 

he  is  entitled  either  to  remore  the  materials,  restoring   the    land    to  the 

estate  in  which  it  was  before  the  improrement  was   made,   or   to   obtain 

compensation  for  the  valao  of  the  building  if  it  is  allowed   io    remain  kr 

the  benefit  of  the  owner  of  tho  soil,  the  option  of   taking   the   bailding* 

or  allowing  the  lemoval  of  the  material  remaining  with  the  own<»r  of   the 

iand  in  those  cases  in  which  the   bnilding  is    not   taken    down  hy  the 

builder  during  the  continuance  of  any  estate  he  may  possess. 

With  ihese  obsermlions,  we  remand  tbe  case  to  the   Diyitton   Court, 
which  will  pass  such  orders  as  any  be  necessary  en  tho  renew. 


tefore  Bit  ISames  Teaeoek,  Kt,    Chief  Juities,   Mr.    JusHee   Trevor^  Mr, 

Juffies  Loch,  Mr,  Justiee  L,  S.  Jackson,  and   Mr,  JuiHice   Macph&rton, 
1866 
150^  12.     ABDOOB  BTTHM AN  {Dkiekdaht)  v  KISTO  LALL  6H0SE(Pi^nrTDV).^ 

""""""""^  Segulaii<mIof  179SSegHlation  XVII  of  1806,  s.  7— T«Ml«r 

Where  money  was  paid  1ntb-Goni%  by  a  person  alleged  to  he  a  inortf;agorof  cer- 
tain property  uter  DO^e  of  foreolosnre,  without  any  aotnal  restnotion  being 
j^aced  on  Its  being  paid  over  to  the  alleged  mortgage!*,  hnt  tbe  payment  was  made 
with  a  notice  in  these  words :  *'  I  have  shown  the  mortgage  to  bo  false  and  fraadul- 
etft,  and  to  set  aside  the  kabala  and  to  09t  liack  the  money  1  shall  hereafter  institnte 
a  regnlar  snit  i^  it  was  hM  that  Regnlations  I  of  17198  and  XVII  of  1806,  k.  7, 
<3o  not  apply  tosooh  a  ease.    Sech  payment  gaTe  no  right  to  redeeiii. 

THE.plaintifl?,  who  was  a  mortgagee  (^  tae  property  inTolred  in  the 
aait,  sued  the  mortgagor,  Mumtaz  Hosain,  after  notice  of  foreolosure. 
The  appellant  who  had  interve  led  was  made  a  defendant,  as  he 
claimed  the  property  partly  under  a  <Mile  and  partly  under  a 
mortgage  from  the  original  defendant,  subsequent  to  the  first  mortgage 
to  the  plaintiff.  The  main  conientiun  on  the  appellant's  part  waa 
that  tbe  money  was,  on  notice  of  foreclosure,  duly  paid  into  Court 
by  Mumtac  Hosaia,  and  that  the  plaintiff  should  have  taken  it,  and  that 
not  having  dome  so,  the  plaintiff  had  lost  his  rights  altogether.  While 
t'eplnintiff  contended  that  the  money  was  not  paid  into  Court  in  a 
"   er  to  amoant  to  a  tender  in  law,  but  was  clogged  with  a  conditioiu 

'tt\  Ho.  15?  of  1866,  from  a  decree  of  the  Principal  Sadder  Ameen 

cff  Beerbhoom,  dated  the  81st  October  1865,  aiBrmlng  a  decree  of  tbe  Meeaaifl  of 
Iwt  district,  dated  the  28rd  March  1865. 
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li  appenrad  iHab  the  maa€j  was  paid  into  Court  withoDft-  any  actual        1189^ 
sastnctiou  or  pvohibitioa-  being  placed  on  its  being  paid  to  the  mort-    '  abdooe 
gagee ;  but  in  his   petition  to  the  Court   on  making   the  deposit  the     Bubham 
mortgagor  ased   words    to  the  following  effect,-—*'!  have  showu   the   kibt\a.ll 
mortgi^e  to  be  false  and  lraudalent»  and  to  set  a^ide   thao  fal^o   kah^i  a       Ghosb. 
«nd  to  get  the  mooey  back,  I  will  hereafter  ins^itnte  a  regular  siit." 

Both> the  lower  Courts  decided  the  case  against  the  appellant,  h  iv.ing 
that  the  deposit  by  Mumtaa  Hosian  was  not  a  sufficient  legal  tender. 


The  appellant  preferred  this  appeal,  which  was  heard.before  Maopher« 
son  and  Seton-  Kaorr,  JJ. 

Maopherson,  J.,  after  stating  the  facts,  said-.-*^' The  lower  Appellate 
Court  has  held  this    deposit  to  be  bad,  on    account  of  the   mortgagor 

liaylng  gi^en  this  notice  of  his  intention  to  bring  a  regular  suit  to 
set  aside  the  kabala  and  to  get  the  money  back,  and  in  so  holding 
the  Court  has,  as  it  appears  to  me,  strictly  followed  the  ruling  oi 
the  Privy  Council  in  the  case  of  Prawhoik  Boy  Chowdhry  t.  Roohem 
Begum  (1)^  The-  appellant,  however,  relie3  on  the  case  of  Hdham 
Singh  Y,  Lekraj    Singh   (2}    in    which    a    Divisional     Court    subse* 

qnently  held  that  a  deposit  made  under  similar  circuqastanoea  mm 
good,  and  saved  the  rig)xc  to  redeem.;    the  ruliog  of  the  Privy  Council 

in  Prannath.  Boy  Chowdhry's  case  being  deolared.to  have  been  with  referi» 
ence  only  to  the  special  circumstances  connected  with  the  position  of  tho 
person  by  whom  the  deposit  was  made,  and  not  to  have  laid  down  anj 
general  rule  to  be  accepted  and  acted  on  by  this  Court. 

''While  I  should  certain^y^  but  for  the  case  of  Prannath.Boy  Ohowdiyw* 
have  been  prepwred  to-  agree  with '  the-  Divisional  Court  in  considering 
such  a  deposit  to  ibe  sufficient  as  being  in  fact  unconditional,  it  appeam 
to  me  that  in  Pranuath  Bo/s  case  the  Privy  Coanoil  have  expresslj 
ruled  to  the  contrary,  and  that  this  Court  is  bound  to  follow  that  ruling 
ItMti^TPg  the  judgment  of  theii  Lordships  of  the  Privy  Comcil  with  the;^ 
utmos'^  care.  I  am  unable  tosee  that  it  turned  on  the  special  position  of 
the  peieon  who  made  the  deposited;  His  position  is  treated  as  a  further 
and  distinct  reason  why  the  mortgagee  was  not  bound  to  accept  the 
money  which  had  been  deposited,  but  quite  independently  of  this,  their 
Lordships  seem  to  me  to  decide  that,  the  deposit  was  bad  on  account  o£ 
the  expressed  intention  to  sue  to  recover  back  the  money  tendered 
which  could  not  reasonably  be  regarded  as  idle  words.  There  is»  I. 
think,  a  direct  conflict  between  the  decision  of  the  Pri^y  CounoD  and 
the  snbsequeut  decision  of  this  Court  in  Hethan  Sing's  case.    I  thareforo; 

0)  "Z  Moo.  L  A.,  323..  (2)  .8  W.  B-,  184- 
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am  oC  opiaioo  that  tliit  oiM  Bbottld  be  rafarrad  to  a  Vull  Bamk  oaMi^ 
qtiaatk)!!  wbeihar  tba  da|^oaat  waa  or  vaa  Boi  inch  aa  to  ^ira  th»  rigdt 
of  redenaptioo. 

Seton-Karr,  J.,  agreed  that  the  cane   abonld  be  reCened  to  a  Toll 
Bencb. 

Mr.  0.    QrH^ry  aad  fioboo  KUhmh%990f9  Gh6—  to  ftba^  aippaHant 
Bobooa  BviarhtmAh  MiiUf  aad  tivmudkilkm  to  tiw  taBpewleit. 

TLe  opiaioii  of  ih%  FfeiU  Baooh  waadeiifored  bf 

FiAOoOK,  C.  J.— The  qaeatioa  aabnutted  to  tbe  opioioQ  of  a  Fall 
Beneh  la  whether  the  payment  intoCoortbya  peiaoa  alteged  tobe  tha 
mortgagor  of  certaio  property  waa  or  wta  not  aauffioient  tender  tO'prarent 
foreoioaare.  The  money  waa  paid  into  Oonrt  withotit  any  actual  restrict- 
iioa  beiog  placemen  ka  being  paid  over  to  thaaMegad  mortgagee^  but  tb« 
payment  waa  made  wltbanotlae  n  wocda  to  tha  f<41owiDg  effect  :— 
1^1  haro  abown  tha  mortgage  to  be  falae  and  frandnleot,  and  to  aet 
aaide  the  kabala  and  bo  get  baek  tha  moaeyri  ahall  haraafte»  inatitaita 
a  regalaa  aniU" 

It  appeaia  to  me  that  both  RagtOationa  I  of  1798  andXTXI  of  I80( 
contemplate  casea  in  whiob  tbe  relationahxp  of  mortgagor  and  mor^ 
gagee  i»  nadiapated,  and  that  a*  7  of  the  latter  Begnlatiott  waa  not 
intended  to  apply  to  a  caae  in  which  an  alleged  mortgagor  makea 
ander  pioteat   a  tender  of  m/Qney  daimed   npon  a  mortgage  whi^ 

he  diapatea  npon  tbe  groond  that  tbe  deed  ia  falae  and  f randnlent^ 
with  notice  that  he  intends  to  inatitnte  a  aoit  to  aet  aaida  tbe 
Aeed,  and  to  reeover  back  the  money  tendered  or  paid  into  Canrt» 
if  aeoepted  by  the  peraon  etaiming  aa  mortgagee;  Bot  wfaaterer 
might  be  onr  own  view  of  thia  oaae»  if  it  were.raa  integwt  it 
appeara  to  me  that  We  are  bound  by  tbe  mUng  ol  tbe  Prity  O^nndl 
in  the  caae  of  JP^anncdh  Boy  Oh<mttmf  ▼.  BooA«a  Begmn  (1)^ 
In  that  caae  two  roAacma  were  gi^en  wby  tbe  payment  mte  Oonrt  was 
not  anfficiant  Lord  Eingadown,  in  deliTerhig  jndgmettt«  aaya  at  p^^ 
958  :«.*^rhe  remaiohig  objection  relatea  tathe  payment  into  Court  fa 
the  natnre  of  a  tender  wbioh  waa  made  by  the  deliaodaBt  Bamrultma 
Boy.  Baomtton  Roy  directed  the  money  to  be  paid  oat  to  tbe 
appellant,  but  at  the  same  time  in  bia  petition  to  the  Court  ho  ^fopatetf 
the  Talidity  of  the  appellant's  title  to  foredoae,  and  expveased  an 
intention,  amounting  tea  notice,  to  ane  tlie  appellant  to  reoover 
back    the   Tcry    money    which    he    waa    tendering.     The    maaoing^ 

(1)7  Moo.  I.  A.,  323. 
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of    the   direction   Ihafc   tbe    money    bo    pail    into    Conrt  clearly    isi         186d 
that   ihe  mortgagor  may  bave    adequate   and    loBtins;   evidence   of  that       aboook 
which     10    pat    iu    plaoo    od    a    tender,     and    the    mortgagee     tbe      Ruhman 
Becnrity  and  advantage   of  a     deposit  in    acknowledgment  of  the  title*  Kwto  Lalt, 
Tbe  mortgagee  wonld  have  little  inducement  to  take  tbe  money,  waiving       Ghosa. 
bis  lien  by  its   aoceptance  if  litigation  on    the  very  same  sobject  were 
to  reoommtaoe  upon  the    aoeeptanee  of   tbe  money;   and  tboagh  mere 
words    in  tbe  form  of  a  protest    wbieb    may  accompany  a  tender  will 
not  defeat  it  where  tbey  can  reasonably  be  regarded  as  idle  words,  their 
Lordshipa    think     that      tbe       proceedings    of     Bamratton    Boj  with 
ratpect  ta  tbe  mortgaatee's    title  to  foreclose    for  ids    strcb  an  inter- 
pretation   of    his     language     and  his    act.''     It    is    true     that    His 
Lordship  went    on  to  say  that^    independently  of   tbe  objection  to  the 
payment,   another  and  a  grarer  reason  (wbioh  he  aftei'wards  explained^ 
eiisied  lor  holding  it  not    to   be  snoh    a  payment  as   the  Regulations 
eooteoiplaite^.     But   ft    is    clear    that  tbe    foreclosure  was  upheld  for 
both  tlie    reasons    given    by  tbe    Lords    of  the    Judicial    Committee- 
It  was  nrged  that  as  two    reasons    w^e    given,    and    one    of    them 
was    said    to    be    graver    than    the    other,  the  graver  (me   must    b^ 
treated  as  the  ground  of  the    judgment,  and  the  weaker  one  as  an  obiter 
Hctum.    When  two  reaso  ns  are  given  for  a  decision  we  cannot  bvlj  that 
one  is  oliter  any  more  than  tbe  other.    They  were  both  directly  to  tbe 
]K>iat,  and  were  tbe  reasons  npon  which  the  judgment  was  given. 

The  ease  wfll  go  back  to  tbe  Division  Bench  wbicb  referred  it>  witli 
Mm  expr688ton  of  our  opinien .. 
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B^ore  S»r  Bame§  Peaeoeh,  Kt,  Chief  JueHee  Mr.  JueUee  Loth,  Mr.  JutKer 
lackeon,  Mr.  Jueiiee  OampheU,  and  Mr.  Jueike  Maepkeretn^. 

MOSOODUN  LALL  (Dbcbis  HOLDxa)  v.  BEKAEEQ  S-INGH  (Juoe* 

KIXT-DIBTOR)  AMD  OTHBRS.^ 

Eweeidum  of  Deere&^Intermt  crMtene  VrojUe-^urieXxHon  qf  Oimrt» 
execuiing  Decrees- Jet  XXIII  </  1861  1. 11  (1). 

When  a  d«erR6  in  lilent  m  to  interest^  tlie  Court  ezocating  the  decree  baa  no- 
power  to  award  iotereet.  Aot  XXIII  of  1861^  ■.  11,  refers  only  to  qneetioiia  of 
amount  of  interest  or  laeene  profits  which  are  left  open  and  not  determined  b/ 
the  decree  (2). 

This  was  an  appeal  from  an  order  of  the  Fk^iocipal  Saddsr  Ameen  of 
Bbagalpore  dated  3rd  September  1864.  On  the  SOth  Aagoat  1865r 
Loch  and  Glover,  J  J.,  dismissed  the  appeal,  on  the  gromd  that  the  deoree^ 
the  ezeontion  of  which  was  songhi,  was  barred  by  .the  Iww  of  limitation. 

On  the  4th  August  1866  the  appellant  applied  for  a  review  of  jadg* 
ment,  and  on  the  13th  August  1866  the  case  was  referred  to  a  Foil  Bendk 
by  Loch  and  Macphersoni  J  J.,  under  the  following  circa  mstanoes^ 

The  appellant  held  a  decree  against  one  Bekaree  Singh.  The 
respondeot  Joycoomaree,  who  also  held  a  decree  against  fiekarae 
Singh,  sold  the  property  of  the  judgment-iebtor  under  her  deoree  and 
took  away  the  proceeds  on  tbe  ground  that  by  her  execution  oertain 
ooliuaiye  transfers  of  the  property  had  been  remove  ^  and  the  propertT^ 
had  been  rendered  liable  to  sale  for  thedebts  ol  the  judgment-debton.  The 
appellant  twonght  a  suit  against  Joycooooaree  to  recover  a  rateable  portkn 
of  the  sale  proceeds,  as  under  the  oourso  of  procedure  in  force  prenoos  t^ 
the  enactment  of  Act  YIII  ol  1859  h%  waa  entitled  to  a  share*  and  he 
obtained  a  deoree  on  Slst  July  1857  (3)^  which,  after  deducting  tha^ 

*  Mifloellaneoas  Kegalar  Appeal,.  No.  249  of  1865,  from  an  order  passed  by  the- 
Prtacipal  Sadder  Ameen  of  Shagolpore,  dated  the  3rd  September  18ML 

(1)    JUtJilJUoflWV  «.  ll.^«All  by  order  of  the  Court  executing  tlie 

questions  regardins  the  amount  of  any  deoree  and  not  by  separate  suit,  and  the* 

mesne  profits  whiMk  by  the  terms  of  the  order  passed  by  the  Court  shall  be  open 

decree  may  have  been  reserved  for  ad*  to  appeal.    Provided  that  if,  apon  per-* 

jostmeot  in  tbe  execution  of  the  decree,  usal  ol  the  petition  of  appeal  and  of  tbe- 

or  of  any  mesne  profits  or  interest  which  order  against  which  the  appeal  is  made». 
may  be  payable  in  re8])ect  of  the  subject-    the  Court  shall  see  no  reason  to  alter 

matter  of  a  suit  between  the  date  of  the  the  order,  it  may  rej.eot  the  appeal,  and 

suit  and  the  execution  of  the  decree,  as  it  shall  not  be  neoessary  in  such  oaae  to> 

well  as  questions  rehiting  tt>  sumsal-  issue  a  notice  to>  the  respondent  befora 

leged  to  have  been  paid  in  discharge  oi  the  order  of  rejection  is  passed." 
satisfaetion  of  the  deoree  or  the  like,  and        (2)  See  fiaromoMfii  CAotMUkrota  v. 

any  other  questions  arising  between  the  Dhommoni  Chcwdhrain,  I  B.  L.  B.,  A» 

.  pwties  to  tbe  suit  in  whioh  the  deoree  C,  142. 
has  passed^  and  renting  to  the  eseoa.        (a)  &  D*  A.,  1867, 1366. 
tion  of  the  decree,  shall  be  determined 
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expenses  t')  ^bich  Joyooomaree  ha)  been  pub  la  brining  her  snit, 
where  by  the  obstrDctiona  to  the  sale  of  the  property  of  Bekaree  was  • 
reiDOvecl,  awarded  a  rateable  share  of  the  remaining  sale  proceeds  to  the 
appellant.  The  sale  took  place  in  or  about  1850,  and  in  ezecntion  of  the 
decree  the  Principal  Sudder  Ameen  awarded  a  rateable  share  with 
interest  np  to  the  cUte  of  -  sale  to  be  recovered  from  the  respondent. 
The  appellant  now  asked  the  Coart  to  give  him  interest  up  to  the  date 
of  realisation,  nrging  that  he  had  been  kept  out  of  his  money  notwith- 
standing the  decrees  passed  in  his  favor  so  far  back  as  1857.  As  the 
decretal  order  contained  no  provision  for  interest,  t'  e  learned  Judges  ' 
thought  that  they  could  nob  in  (execution  gi^e  that  which  was  not 
awarded  in  the  decree.  Bnfc  as  there  were  former  d<^cisions  against  this 
view,  viz.,  Hookun    Bebee    v.    Khaja  Mahomed   Moosa  Khan  (1)    and 

Beerehund  JoobraJ  r.  Bameoomar  Dhur  (2),  they  referred  the  quest 'on 
to  a  Full  Bench,  vi., : — 

Whether  if  the  decree  itself  ja  silent  as  to  interest,  the  Ooart 
ezecuUfiig  tlie  decree  has  power  to  award  interest  P 

BabooB  Kijlim^  Qakka  Mooherjw  and  Moulavie  MuramtU  Hoaem 
for  the  appel>aat/ 

Baboos  Onoeool  Ohnnder  Mookerjee  and  Dehender  Narain  Bote 
fur  the  respondent. 

The  opinion  of  the  Full  Bench  was  delivered  by 

P1U.C0CK,  G.J. — ^We  have  no  doubt  that,  in  executing  a  decree,  tlie 
Court  which  executes  it  has  no  power  to  alter  or  add  to  't.  In  many 
oases  a  decree  may  lawfully  order  amounts  which  are  uncertain  to  be  ascer. 
tained  in  execution.  Ss.  196  and  197  of  Act  YIIl  of  1859  furnish 
examples  of  cases  in  which  the  enqniry  as  to  the  amount  of  interest  or 
me^ne  profits  decreed  miy  be  reserved  for  the  Court  executing  the  decree. 
If  a  decree  awards  a  certain  a  nount  for  principal  with  interest  thereon 
at  a  certain  rate  from  a  ct'rtain  day  to  the  day  of  realization,  it  is  not 
possible  for  the  Court  passing  the  decree  to  fix  the  sum  pa3rable  for 
interest,  as  it  cannot  know  on  what  date  the  amount  will  be  retlised: 
The  period  being  fixed,  or  capable  of  being  ascertained,  for  which  int^^iest 
is  by  the  terms  of  the  decree  to  be  allowed,  and  the  rate  at  which  it  is 
to  be  allowed  being  also  fixed  by  the  deore  s  it  is  a  mere  ministerial 
daty  to  ascertaiki  the  amount  by  o  »lculation.  The  enquiry  into  the 
amount  due  for  mesad  profits  is  more  of  a  judicial  nature.    But  in  both 
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(1)    6  W.  &.,  Ili8«  Rnl„  14. 


(2)    6W.  R.,Mi8.Bal.,26. 
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1866        «aBC8,  by  the  exprets  tenuB  of  the  law,   it    may  be  left  for  the  Cottrt 

which  (xecutcs  the  decree  to  ascertaia   what   the  Amount  is.      Bot  this 

L^xlC'       is  a  very  dtfferent  thing  from    leavin.  it  t«»    the  Court  which  executes 
^*-  the  decree  to  discharge  the  judiolil  functions   of  the  Court  whioh  passed 

«"oh!'  the  decree  to  the.extent  of  awarding  interest  or  mesne  profiuj  in  cases 
in  which  the  decree  is  silent  in  regard  to  interest  or  roosne  im)fits; 
or  of  awarding  interest  or  mesne  profits  at  a  higher  rate,  or  for  a  longer 
period  than  U  warranted  by  the  deoree,  or  of  awarding  interest  or 
mesne  profits  in  cases  in  which  the  Court  passing  the  decree  has  actually 
di«willowed  th»*m. 

It  is  said  that  the  power  of  allowing  interest  or  mesne  profits  is 
delegited  by  Act  XXIII  of  1861,  s.  11,  to  the  Court  whjdi 
executed  the  decree.  That  section  enacts  (reads)  :— It  i^pesrs  to  at 
that  the  only  question   whioh    is  left    to    be   determintd  by  the  Court 

executing  the  decree  is  the  question  of  amount.  The  words  all 
questions  vegarJing  the  amount  of  any  mesne  profits  which  by  the  terms 
of  the  decree  may  have  been  reserved  for  the  adjustment  in  exeontioh 
of  the  decree,  or  of  (that  is  to  say  regarding  the  amount  of)  '*  my 
mesne  profits  or  interest  whioh  may  be  payable  in  renpect  of  the  subjeol- 
matter  of  tho  suit  between  the  date  of  the  suit  and  the  execut'ou  of 
the  deoree,  &&,  shall  be  determined  by  ord^r  of  the  Court  executing 
the  deoree."  The  latt)r  branch  of  the  section  clearly  refers  to  eases  in 
whioh  the  payment  of  mesne  profits  or  interest  is  provided  for  in  the 
decree  under  s  1(6  of  Act  Till  of  1859,  the  former  brandi  to  cases 
nndor  s.  197.  In  both  c&8e!i  the  mesne  profits  are  payable  within  the 
meaning  of  s.  11,  Act  XXIIl  of  1861,  the  amount  only  remains  to  be 
ascertained  according  to  the  principles  laid  down  in  the  decree.  It 
clearly  could  not  have  been  intended  by  words  which  convey  a  direction 
to  determine  all  questions  regarding  the  amout>t  of  mesne  profits  or 
interest  payable  in  respect  of  the  subject-matter  of  the  Suit  between 
tho  date  of  thi  suit  and  the  exf'cution  of  the  decree  to  authorise  the 
Court  executing  the  decree  to  determme,  it  may  be,  oontrarf  to  tha 
terms  of  the  decree,  or  in  the  absen<?e  of  anf  deeiston  upon  the  snbjeet^ 
whether  interest  or  mesne  profits  due  or  were  not  pay-ahe  at  any  rate. 
for  the  period  between  the  date  of  the  suit  an  \  the  date  of  the  deorea. 
Such  a  question  is  certainlf  one  which  would  m'^re  pvoperly  be 
di'termined  by  the  Court  entrusted  to  pass  the  decree  than  by  the  ConH 
authorised  to  execute  it.  But  it  may  be  Raid  thst  the  Legfi^atnra 
intended  to  give  to  the  Conrt  execu'ing  the  decree  power  to  deterreino 
not  only  the  a  noun  t  of,  but  the  nght  to,  interest  or  mesne  piofita 
betweeen  the  date  of  the  decree  and  the  date  of  execution.    But  what 
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%r^  h  tte  pdww  #rem  to  the  Oeort  with  reference  to  tb«  period 
between  the  date  trf  decree  »nd  the  date  of  realization,  the  eame  power 
te  alM  given  with  reference  to  the  period  between  the  date  of  snit  and 
«he  date  Of  decree  Nay,  further,  the  qneglion  intended  by  b.  1L 
Ao:  XXHI  of  1S51,  whatever  thoy  are,  which  may  be  determined  by 
the  Court  e:r6oatmg  the  decree,  mnst  be  determiced  by  that  Oonrt- 
The  words  of  the  section  are  **  shall  bo  detemuned."  It  conid  not 
bayebeen  intended  to  prevent  the  Hoart  passing  the  decree  from 
•determining  as  to  the  legal  right  of  the  plaitinff  to  recover  interest  or 
mesne  proita.  Bnt  whatever  questions  must  be  determined  by  tha 
Coart  esecnting  the  decree  cannot  be  determined  by  the  Court  whioi&. 
pa  BOSS  it.  This  shows  that  the  qnestions  intended  are  qaestions  o^ 
flfmonnt  only.  If  the  amount  is  flxed  by  the  decree,  no  questioa 
remains  as  to  it.  The  section  clearly  refers  to  questions  of  amount 
lapon  the  subjects  mentioned  which  are  left  open  -and  not  determined 
by  the  decree. 

We  are,  therefor^   of  opipion  that   the    question  propounded  by  th« 
^iTtsioB  Bench  mndt  be  answered  in  tbe  nagative. 
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B^ore  Sit  Barnes  Peaeoek  Kt,  Chief  Ju$Uce,  Mr.  Juattce  Loeh,  Mr,  JmUce 
X.  S.  ^aeiheon,  Mr.  ^maiice  CarnpheUf  and  Mr,  JuriUe  Maepheraofh 

Ih  tHB  it^^BB  or  TSB  PsiiTioK  ov  B AJKZSSEl)  SINOH) 

Ji;»ee»2«o)i«H39<H»ri^--}S^rul«efon    XVI    of  1797,  «.  ^.-^-Appt^  9o  JPnVff 
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The  plaintiff  ^btiumed  a  deoree  for  possession  of  part  of  a  semindari  in  the  Oottrt 
belowi  and  in  ezecation  obtained  possoBsioii  on  giving  secarity.  On  appeal  by  the 
defendants  to  the  High  Ocyart,  the  deoree  was  roTersed  and  restitution  ordered* 
Plaintiff  then  appealed  to  the  Privy  Gouneil,  nnd  applied  to  tbe  Hijeh  Conrt  to  be 
left  in  possession  ttpon  his  itormer  secarity.  Held,  that  s.  4,  Regnlation  XVl  of 
17d7,  did  not  apply,  and  the  plaintiff  was  not  entitled  either  to  keep  posaeflsion 
or  to  require  the  defendants  tofj^ve  secarity;  but  the  defendants  were  enttitlod  to 
resttta^on  of  the  property  wfthont  security  whether  the  judgment  of  the  High 
Court  ordered  restitution  sr  not :  but  that  it  was  within  the  disorection  of  the 
Coort  to  cell  upon  the  defendants  to  give  security  for  oosts^  if  any  awarded  by 
the  deoree  ef  reversal  (1)^ 

Thb  plaintiff  brought  this  8U*t  in  the  Conrt  of  the  Principal  Sadder  Ameen 
of  Mymensing  for  possession  of  part  of  the  zemindari  Milk  Shooshungi 
and  obtained  a  decree.  Possession  was  awarded  to  him  in  execution  of 
the  decree  on  his  giving  seourity  und^r  tbe  provisions  of  s.  86  of  Act 
XXin  of  1861  for  the  restitution  of  the  properly  or  the  valae  t hereof « 
and  for  the  due  performance  of  the  decreee  of  the  Appellate  Court  in 
case  his  deoree  should  be  reversed  on  appeal.  The  defendants  appealed 
(1)  Bee  SwdawUnH  DoMSI  v.  M$hari9a2)h9rajMoh4tab  0ht^Bdhad9or,anU  p,  58ff« 
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ISM        to  the  Higli  Court,  and  the  decree    W89   reyersed  and  rofltitation  WM 

In  thb       ordo*"©^    TLo  plaintiff  haying  appealed  to    the   Privy    Coaocil  applied 

MATTKB  OF   to  the  Coort  below  to  be  allowed  to  remain  in  posseseion  of  the  property 

OF  ^UjkImen  ^P*^**    ^'^  seoarity  which  he  had     already    given.    The    lower    Conrt 

SucQH*      refused  to  make  any  order,  observing  that  as  the  decree  of  the  Court 

had  been  reversed  by  a  decree    of   the  Bigh  Court  again  st  which  an 

Appeal  had  been  preferred  to  Her  Majesty  in  Council  it  bad  no  longer 
any  jurisdiction.  The  defendants  then  appUcd  for  execution  of  the 
decree  of  the  High  Court  made  in  their  favor  on  their  appeal.  Th^ 
plaintiff  then  petitioned  the  High  Court  and  obtained  a  rule  calling  on 
the  defendants  to  show  cause  why  the  ezecutioti  of  the  decree  of  the 
High  Court  in  their  favor  should  not  be  stayed  pending  the  appeal  to 
Her  Majesty  on  the  plaintiff  giving  security.  Baboo  Qnookool  Chunder 
Hooker jee  showed^  cause  before  L«  S,  Jackson,  J.,  and  contended 
that  ^tbe  Bigh  Coart  bad  no  aotliority  to  make  an  rrder  for  taking 
security  in  a  case  like  the  present.  He  referred  to  the  decision  of 
Korman,  Offg.  C.  J.,  and  Pundit,  J:,  in  the  cose  of  Nilkuhen  Thdkoor 
T,  Beer  (Jhunder  Thahoor  Ooeeain  (1),  in  which  the  learned  Judges  laid 
down  that  there  is  no  power  to  make  such  an  order  under  s.  4,  Begula^ 
tion  XVI  of  1797.  They  ol  served  that  "  the  first  clause  of  the  section 
empowers  the  Court  'to  order  tl^e  judgment  passed  by  them  to  be  carried 
into  execution  on  tak'ng  sufficient  security  from  the  party  in  whose  favor 
the  judgment  may  be  passed :'  But  that  clause  does  not  apply,  because 
in  the  present  case  there  is  no  judgment  which  is  to  be  carried  int<> 
execation  ;  the  judgment  of  the  lower  Court  which  would  have  altered 
the  state  of  things  existing  prior  to  the  commence  ment  of  the  sufi 
having  been  simply  reversed  and  annulled    by  the  order  of  this  Court.' 

Jackeon,  J.,  who  heard  the  application,  did  not  concur  in  tbia 
view ;  but  observed  that  ^*  there  muf-t  be  some  judgment  to  be  carried  into 
into  execution,  because  i{  there  had  been  no  judgment  to  be  carried  into 
execution,  the  plaintiff  who  had  executed  his  oj^ginal  decree  would  then 
have  retained  possession  of  the  property,  and  the  defendant  would  not  have 
recovered  his  costs  of  this  Coart  or  of  the    Court  below.     Consequently  it 

seems  to  me  there  wasa  jndgment  and  also  an   execution.^*    He   therefore 
referred  the  case  to  Full  Bench. 

Baboos  KaUy  Protanno  Duii  end  KhetUmaih  Bo»e  for  the  petitioner 

Mr.  R.   T.    AUatit   Baboos     Onoohcol    Ohund$r    Hooker  jee*     Bree%alh 
VaBSf  and  Nihnadkvib  8ein  contra. 

p)  2  W.  B.,  Mis.,  t9. 
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The  following  jadgmenta  were  delivered :  186i 


•^, 


P£AC00K,   G.  J.  (after  etating  the  faot8).-«Tt  is  said,  in  the  plaintiff's       I^  "tub 
petition    to  this  Ck>art,  that   the  defendants   have   applied   for   execu-  .^^  Patriqk 
i  tion  of  the  decree  of  the  High  Court  made  on  appeal.    More  correctly  ov  Bajkissbn 
Bpeakingi    they  are   applying  for  restitution  of  the  property  from  ^hich 
th<»j  were  oasted  tmder  the  decree  which  has  heen  reyersed.    The  qnes« 
tion  is  whether  the  case  falls  withia   Rc^latipn  XYI   of  1797,  a.  4,  and 
whether  thisCoort   can  suspend  the  reatitation  upon  the  secarity  which . 
the   phbiniff  has    already  given,   or  upon  bis   giving  fresh    security   for 
the  due  performance  of   the  decree  which   Her  Majesty  in  Council    may 
think  fit  to  m^-ke   on  the   appeal    against   the   decree   of  reversal ;  or 
whether  they  can  compel  the  defendants  to  give  the  like  secority  hefore 
they  areallo ^ed to  enforoe'res titn ti on. 

In  support  of  the  contention  of  the  defendants  that  this  case  does  not  ^ 
fall  within  the  section  of  the  Begulation  above  quoted,  the  case  of  NUkUaen 
Thah0or  t.  Beer.  Obunder  Thalcaof  Qcfisain  (I),  decided  by  the 
Officiating  Chief  Justice  and  Pandit,  J.,*iB  relief  npon,  in  which  it  was 
laid  down  that  there  was  no  power  to  make  such  an  order  under  a.  4 
Eogulation  ZVI  of  17d7.  We  are  of  opinion  that  the  ruling  in  the 
case  quoted  is  correct.  Bven  if  the  decree  reversing  the  decision  of  the 
pwer  Court  had  not  contained  an  order  for  restitution,  the  defendants 
would  have  been  entitled  to  be  restored*  to  the  property  of  ^hich  they 
-  had  been  turneH  out  of  possession  under  the  decree  which  was  reversed* 
A  wdt  of  riestit^tion  cannot  properly  be  said  to  be  a  writ  of  execution 
of  the  decree  of  reversal,  and  sach  a  writ  is  never  classed  under  the 
]bead  pf  writs  of  execution. 

If  a  man  is  turned  out  of  possession  of  property  under  a  decree  which 
IS  afterwards  ref'ersed  on  appeal,  it  would  be  very  'unjust  and  inequi- 
table to  allow  the  party  who  obtained  possession  under  that  decree  to 
retain  possession  of  the  property  ponding  hie  appeal  against  the  decree 
of  reversal  even  upon  his  giving  security ;  it  would  also  beunjnst  and 
inequitable  to  refuse  restitution  of  the  property  to  the  party  who  had 
been  turned  out,  unless  be  Should  give  security.  It  is  very  just  that 
where  execution  of  a  decree  woeld  change  the  state  of  things  as  they 
existed  at  the  commencement  of  litigation,  the  party  wishing  to  enforce 
that  decree  shonld  give  secnrity,  or  'that  the  party  against  whom  an 
existing  decree  is  given  shonld  not  be  allowed  to  remain  in  possession 
of  the  property  decreed  against  him,  pending  an  appeal  against  that 
decree  without  security.    These   are  the  cases   intended  to   be  provided 

(1)2  W.B.,Mifl.,  23. 
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186)1       for  by  the  Begnlation  above  quoted.    Here  there  is  no  cfecree  ooir  ia 

J  ezistenoe  againat  the  defendants  who  were  in  peesession  at  the  thne  when 

MATTBB  Of    the  litigation  commenoed,  the  decree  ander  wfai  *h  they  were  tvmed  oul^ 

"^JJJ^^by  the  plaintiff  havinflr  been  reyersed.    Why,  then  i^oald   the  plaintiff 

fixvoH,      retain  the  defendant's  'property    npon  givinf^    eeoimty  /  or   why  ehoaid 

not  the  defendants  have  their  property  restored  |ta  them  without  gtyin^ 

eeonrity  F    There  being  no  decree  agftioat  the  defendants  they  ought  to  b9 

pat  in  the  same  position  as  they  were  in  before  the  decree  of  the  lower 

Conrt  was  giyen.    This  will  not  be  the  case  if  they  be  required  to  give 

security  which  they  may  her  nnable  to  do,  or  if  the  pteintiff  be  allowed 

vpon  giving  security  to  retain  possession  of  that  which  by  the  decree- oi 
reYorsal  now  appears  not  to  be  his.  The  defendacnts  nrast  be  restored 
withont  secority  to  all  that  was  taken  from  them  in  exeeatioa  of  the^ 
deeree  of  the  lower  Gbart.  In  fa'jt  the  plaintiff  gayo  security  for  ecrob 
jeatitution  before  he  was  allowed  t)  execate  hia  deeree.  There  is  no 
reason  why  be  should  be  absolved  from  such  seonntyr  because  ha  hs0 
i]u>ughtfit  taapi^eal  against  the  decree  of  rererssil^ 

As  regards  costs,  if  asy,  either  in  the  lower  er  Appellate  €k>ifft^ 
awazded  to  the  defendants  by  the  decree  of  roTersalr  we  think  that  tbs 
case  comes  within  the  ,  Begnlation,  and  that  security  mory  be  reqnlrdd 
either  from  the  one  xxsrty  or  the  other  at  the  discretion  of  the  Cuart*' 
In  this  respect  we  also  agree  with  the  Judges  whe  deoided  the  ease 
cited.  They  say ''^  if  the  application  had  been  simply  for  security  to 
the  extent  of  the  decree,,  so  fiasr  as  it  applied  ta  the  oestSy.  we  might 
have  acceded  to  its  prayer." 

The  case  will  go  baok  to  the  Judge  wbv  referred  it,  in  order  that  he 
may  deal  with  the  application  so  far  as  it  relates  ta  the  oostSy  if  aayw 
awarded  to  the  a^pellauts  by  the  decree  of  rerersaL 

Lo€H<  €a]Cpbs££,  and  MACPHSSSosr,  JX,  concuned^ 

JacssoKi  Jw^I  do  net  dossent  from  this  deeisiov.- 


PULL  BHNOH  EULINGS.  eo9  ^ 


Sept.  12. 


Be/ore  P^  Bamss  Peacock,  Kt,  Cfhief  Justice  Mr.  JusUee  Loch,  Mr.  Jtieiiee 

L  .S.  Jacheon,   Mr.  Justice  Campbell^  and  Mr.  Juetice  Macpherton.  «  '*^ 

Iw  THE  HiTMB  oj  THE  Pbtikok  ofBARODA  SOQNDBEE  DASSEE. 

Fracitee —Hearing  two  Counsel^MottonB. 

It  18  not  the  praotioe  to  hear  more  than  one  oonnsel  or  yakeel  in  snpport  of  original 
motLons  or  appUcationa  against  whidli  no  canae  10  shovrn  in  the  fint  instance. 

Tma  was  an  application  to  the  Conrt  praying  that  Bteps  should  be 
taken  with  a  view  to  pnnish  Hnrry  Hur  Mookerjee,  for  having, 
with  the  intention  of  defrauiJing  the  petitioner  of  the  property  he 
sold  t-o  the  petitioner,  falsely  stated,  in  a  oertain  verified  wribten  state* 
ment  filed  by  him  in  a  certain  canse  on  the  lath  May  1865,  tbat  he 
had  sold  the  property  to  another  person  and  not  to  the  petitioner,  and 
for  having  falsely  and  frandnlently  deposed  on  oath  on  the  11th  Norem- 
ber  1865  in  the  cause— Barotfa  Soondree  Dosser  v.  Hurree  Sun. 
Mookerjee^Uy  the  same  effect,  and  also  for  having  exan>ined  several 
witnesses  to  support  that  false  statement,  having  thereby  committed 
the  offences  described  in  s  24  of  Act  VIII  of  1859  and  ss.  109 
and  193  of  the  Indito  Penal  Coda 

The  application  Was  heard  by  Bayley  and  Campbell,  JJ.,  who 
said  thai  they  saw  no  roasox  whatever  for  granting  the  apprcation, 
which  the  Principal  Sudder  Ameen  had  already  rejected  ;  and  that 
their  judgment  showed  nothing  t)  lead  them  to  suppose  that  the  case 
was  one  calling  specially  for  pnblio  example,  and  they  would  not 
interfere. 

At  this  stage  the  pleader  for  the  appellant,  Baboo  Peary  Mohun 
Hookeijee,  stated  he  wished  to  be  heard  as  second  pleader.  He  then 
wished  to  be  heard  still  farther  on  the  facts  as  shown  in  the  decision  of 
the  first  Court,  which  he  argued  would  prove  the  necessity  of  a 
refer  ence  to  the  Ciiminal  Court  for  enquiry. 

Campbell,  X,  oonsidering  that  the  case  had  been  sufficiently 
gone  into  by  the  first  pleader,  who  was  fully  heard  and  hai  sat  down, 
decHned  to  hear  the  second  pleader.  Bayley,  J.,  considered  that  he 
was  entitled  to  be  heefrd. 

The  point,  therefore,  whether  the  second  pleader  onght  to  be  heard 
or  not,  was  laid  bofvre  th^  .Chief  Jus^cqi  by  whom  it  was  referred  to  a 
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1866  Baboos  Mohendro  LaU   Shome  mnd   Peary   Mohun  Mooherjee  £or  the 

"T  petitionei". 

In  thEi  uat~ 

TBB  OF  THE      ^1*-  ^-  ^*  -^^Tan  and  Baboo  Kishen  Sttekha  MookeQt^  contra. 
PtfTiTiozc  or      The  opinion  of  the  Full  Bench  was  delirered  by 

fi'  NDR*B-^       Peacock,  0  J. — Ife  ief  not  the  practice  to  hear  more  thin  one  Counsel 
DAsgBS.     or  Vakeel  in  support  qI  original   motions  or  appUcatlOQS  against  which 
no  cause  is  shown  in  the  fint  instance' 


Before  Sir  Barnes  Feamk,  JR.,  Ohirf  Ju^iice^  Mr.  Jti#/i>«  Trevor^  Mr, 
Jwtice  Loch,  Mr,  Justice  L.8.Jackeo»t  andUr  Justice  Fundii. 

iorA  KALLT  NA&AIN  BOT  OHOWDHBY  (1>BcaEa.Boi.B£a>  Vr  SB1:& 

Se^n.  MUTTY  a4.1>BUN  JiTRSSA  KflLATOOiS  (JuBQjOfX  PB^tobJ  *     . 

"""""""***"  iuritdidum  of  Depniy  Oolletior^Pow&r  of  hearir^  App4ah^Aei  X  of  165^ 

9, 150^£MHf.  Ad  VI  of  1868,  m.  i,  !». 

.  A  Depn^  OolleetoT  ciMinot,  ander  8, 19  of  tbe  Beogalr  Act  VI  of  1862  (1)^  heaar 
an  appeal  from  the  ]adgment  of  another.  Dapnly  Colleotor,  evea  JC  tiio  •aga  la 
refarred  to  him  by  a  CoUaotor. 

SmwXU, — ^Tba  objaot  of  that  aeetioa  was  to  gire  to  Deputy  Collators  mciolly 
eatnuitacl  with  suf b  powers,  all  tho  poweva  which  were  oonfe  rred  on  Deputy 
Collectors  npon  ref efenca  by  tiM  Collector  or  cm  Deputy  CoUactonf  plaoed  in 
charge  of  aubdiviaions  witboat  aaoh  rafer^afiai 

This  case  w^sbefird  before  Looh  and  Ii.  S.  Jaelcaofi,  JJ^  Jackiitmi  J*., 
Baid  that,  before  proceeding  ta  he%r  the  appeal  upon  its  merits^  he  wished 
to  state  that  the  ordor  of  a  Deputy  Collector  passed  tipoa  an  appeid  in 
a  case  under  Act  X  of  1859  appeared  him  to  to  be  an  order  made  without, 
jurisdiction.  But  as  there  was  a  decisim,  louim  Ktt%ee  t,  Kj^laak 
Ncdh  Haidar  (2),  of  a  Division  Bench  to  the  effect  that  a  Deputy 
Collector,  by  virtue  of  s.  19  of  the  Bengal  Act  YI  of  1^2,  may  hear, 
appeals  upon  reference  by  a  GolIectoTy  he  thought  it  would  be  advisable, 
in  order  to  set  this  point  at  rest,  to  refer  the  questioi^for  the  decision  oS 
.a  ;Fa11  Benph. 

Loch,  J.,  who  was  one  of  th,e  Judges  who  passed  thp  decision  quoted 

above,  said  that  he  was  perfectly  wiiling  that  the  question  should  be 
referred  for  the  further  consideration  of  a  Full  Bench  in  order  that  the 
point  might  be  settled  ;  so  that,  if  there  had  been  any  lacorreot  rulings, 
it  might  be  corrected  as  soon  as  possible. 

*  Miscellaneoaa  Befj^nlar  Appeal,  No.  821  of  1865^  from  a  decree  of  the  Deputy 
Collector  of  Dacca,  dated  the  22nd  September  1865. 

(1)  The  luriadiction  of  Collectora  and  talcen  away  by  Bengal  AcA  Till  o^ 
Deputy  Collectors  to  try  rent  cases  has  been 

1869.    (2)  2  W.  B.,  Act  X  Bui.,  10' 


tVhli  BKNOH  RULINGS.  Cll 

Bftboog  OiMohool  Chunder  Mo6h&rjeB,  T$afy   Loll   Boy^  and  Breenaih         1868 

2^H60'm  for  ih»  petitidner.  &allt 

^  A  RAIN  Rot 
^r.     0*    Grejor^    aud    Baboa     dmoda  V^raad    Banerjee    for  tb«,  Chowdhby 

respondent*  Sbbsmuttt 

The  opinion  of  tbo  Pull  Bench  was  delirerodby  ^J^toow. 

* 

Pbacqok^  O.J. — ^The  question  is  whether,  under  s.  19  of  the 
Bengal  Act  VI  of  1862,  a  Deputy  OoUeotor  o<in  hear  appeals  upon 
reference  by  a  Collector. 

It  is  contended  that  the  words  ^  all  the  potref s  vested  in  the  Collector 
by  any  of  the  sections  of  this  Act  or  of  Act  X  of  1859"  include  the 
powers  of  hearing  appeals.  But  it  is  clear  what  the  object  of.  the 
section  was,  and  that  it  was  never  intended  to  authorize  a^  Deputy 
Collector  to  hear  appeals.  S.  1,  Act  VI  of  1862,  repealed  s.  150,  Act  X 
of  1859,  except  as  to  cases  which  had  been  instituted  before  the  passing 
of  that  Act.  By  b.  150,  Art  X  of  1859,  it  was  enacted  that  "all  the 
powers  vested  in  the  Collector  by  ttiB  preceding  sections  of  tlus  Act 
inay  be  exercised  by  any  t>eputj  Collector  in  cases  referrrd  to  him  by 
a  Collector,  and  in  all  oases  without  suoh  reference  by  any  Deputy 
Collector  placed  in  charge  of  any  subdivision  of  a  distriot^^'  The 
section  was  reenacted  by  s.  19,  Act  TI  of  1862,  with  the  addition  of 
the  ifollowing  words  :— "  or  who  is  specially  authorized  by  Government 

to  receive  such  cases**'  It  Was  therefore  intended  to  give  to  the  Deputy 
Collectors  who  are  specially  authorized  by  Government  to  raceive  such 
oases  all  the  powers  which  might  be  exercised  by  a  Deputy  Collector 

placed  in  charge  of  a  subdiviaiou  or  by  any  Deputy  Collector  in  cases 
referred  to  him  by  a  Collector.  S.  19,  Act  YI  of  1862,  is  not  very  accu* 
rately  worded.  It  uses  the  words  *'all  the  powers  vested  in  the  Collector 
by  any  of  the  sections  of  Act  X  of  1859,*'  and  not  "  all  the  powers  vested 
in  the  Collector  by  any  of  the  sections  of  Act  X  preceding  s.  150,'* 
but  it  is  perfectly  clear  that  it  was  not  the  intention  of  the  Legislature  to 
give  to  a  Collector  the  power  of  authorizing  a  Deputy  Collector  to 
hear  an  appeal  from  the  judgment  of  another  Deputy  Collector. 
S.  154  of  Act  X  >naots  that  '*  in  suits  in  which  the  judgment 
of  the  Collector  is  final,  as  provided  in  the  lost  preceding  section,  the 
Collector  may,  upon  the  application  of  either  party  if  preferred  within 
thirty  days  from  the  date  of  decision,  order  the  rehearing  of  a  suit 
upon  the  ground  of  the  discovery  of  new  evidence,  &o.  By  s.  20,  Act  YI 
of  1862>  the  Collector  may  withdi*aw  a  suit  from  any  Deputy  Collector 
and  try  it  himself.   If  a  OoUeotor  should  withdraw  a  suiti  from  a  Depulj 
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I8<89        Colfootor  in  charge  of  a  mxbdinsion  and  hMr  il  hittsalf,  he  would  haT« 

Kallt       power  to  order  a  rehear ing  of  it  aoder  a.  154  of  Act  X  ;  but  it  oannot  be 

Nabatn   Rot  centended  that  the  Deputy  Collector  in  charge  of  %  aubdiviBion  oould 

Chowdhby  order  a  rehearing  inaaoh  a  case  a^ter  it  had  been  heard  by  the  Collector. 

SBVBifUTTT  It  must  bo  borne  in  mind   that  whatever    power  is   ▼ested  by  the 

8a»rumNbma  section  in  qaestion  in  a  Deputy  Collector  in  cases  referred  to  him  by  a 

HAToeir,    OQUeotor,  is  elao  vested  without  such  reference  in  a  Deputy  Collector  in 

obai^of  naubdivifiion.    S.  155,  Act  X  of  1859,  gives  an  appeal  to  the 

Collector  from  a  iodgmeot  of  a  Deputy  Collector  in  certain  eases,  and 

it  therefore  impliedly  giyea  the  Collector  power  t)  hear  the  appeal*  but 
Miia  implied  power  was    not   one   of  the  powers  intended  to  be  given 

to  a  Deputy  Collector  in  charge  of  a  subdivision.  It  is  dear 
that  the  right  of  appeal  given  by  a.  155  of  Act  X  to  a  Collector 
trom  the  decision  of  a  Deputy  Collector  in  charge  of  a  subdivision 
lias  not  been  taken  awi^,  and  that  the  power  of  hearing  such  appeal 
is  still  vested  in  the  Collector.  It  cannot  be  supposed  that 
the  Legislature  intended  that  a  Deputy  Collector  in  charge  of  a  sub* 
divifdon  could  exercise  the  powers  of  the  Collector  and  bear  the  appea 
from  his  own  decision,  or  that  tha  Collector  should  have  power  to  refer 
it  to  another  Deputy  Collector  in  the  same  subdi?iaion  or  in  any  other 
part  of  hit  district.  It  appears  to  me  that  the  case  is  too  clear  for  argu* 
menty  and  that  the  object  of  s.  19  of  the  Bengal  Act  VI  of  1862  was  to  give 
to  Deputy  Collectors  specially  entrusted  with  these  particular  powers,  all 
the  powers  which  were  conferred  on  Deputy  Collectors  upon  reference 
by  the  Collector  or  on  Deputy  Collectors  placed  in  charge  of  subdivision! 
w'tboutauch  reference* 

We  therefore  tbiok  that  the  Deputy  Collector  cannot  hear  an  appeal 
from  another  Deputy  Collector,  oven  if  the  case  is  referred  to  him  by 
the  Collector. 

This  case  will  go  back  to  the  Division  Bench  to  be  fioally  determined. 
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XfOe^  Iff.  JuiHce  JL  8.  Jdrkscm,  ai^d  Jjir,  Jumce  Macpher^on.       ^ 

lSft5 

IIABARAmEK  WUZUROONOTSgA  (Piaimtiff;  «.  BBBBB  SASEDIHN     ^^'  *^- 
BAJAH  JpYJtfUNOUL  SINGH  <Platm'itf)  v.  BEBEB  SAEEDUN  anb 

Mesfie  Prqfid — Oos^;. 

A.  franded  »  mr-<irpffiligee  leM^  of  cert»m  lands  (o  Iho  defendants  far  «  fix«d 
^rm  of  years,  which  w^  to  oontin\ie  ^fter  the.  Qxpinr  of  "^^  ^'^nn  so  long  fui  thai 
money  advanced  remained  nupaid.  Shortly  aKerwams  A .  er ioted  the  derendan t«i 
«»d  w^d  the  lan4  to  C.  mi4  O^  in  ^e  proportio^i  pf  ^^  an^mif  a)^4  a|fnA%  j^ft 
deieAdante  sned  all  i-he  three  and  obtained  a  decree  for  poBfletsion  and  ipe'e^^ 
profits.  They  never  get  back  possession,  bnt  recoFored  the  nesne  profits  from 
4.*  On  tl^q^piVy  of  ^^  U^rxn  of  the  lpiM»^  C.  and  D.  ^h  bro^t  ^^  saft  to  re- 
deem hie  own  share  of  the  estate  after  payment  into  Court  of  the  money  advanced 
la  mmooats  propoitionate  to  the  share  of  the  land  porohased  by  eftoh.  Th«  tiM 
^ffiU  were.  I^rd  to^^fcher.    Kc{<?,  thpy  were  ei^tit]e,d  1^9  fe^eeni. 

Beld,  alscK  thi)t  the  defendants  w^^^  ^ot  liable  vnder  R^tfjiljptiop  X\r  of  1783  <ff 
Regulation  i  of  1798  to^ccount  for  the  mesne  prolllv  whicfi  they  haa  reooVered,  ^ 

ThkNc  two  9,ppe2il8,  a«d  the  criminal  Bpi%a  ou^  of  wHch  thev 
arose,    were   beard    together    before'  Morgan    and    Pniidit,  JJ.,    wl^o 

differed   |p   opini«n   from   each   other.    It   iippeared  that   the    9wn$r 

of  the  estfite,  1;hrou^h  whom  the  phiintiSs  in  the  two  suits  clt^iin^d 
separate  shares  by  purchase^  had  before  the  sales  to  the  plaintifh 
moi*t|B;aged  the  estate  to  the  defendants.  The  moi'tgage  was  in  the  form 
of  a  sar-i-peshgee  lease  for  a  fixed  term  of  years,  and  was  to  oontinne 
after  the  expiration  of  the  term  so  long  as  the  ttortgage-money  shonld 
remain  unpaid.  Shortly  after  the  ronrlgage,  the  mor^ag^Oi  defidndant, 
was  evicted  firom  the  estate  by  the  tror4^gagor.  He  subsequently  brought  a 
suit  for  possession  and  wasilat,  in  which  he  obtained  a  decree,  the  wosiltft 
to  be  assessed  in  execution.  The  defendant  never  obtaioed  posses- 
sionunderthe  decree, and  it  did  not' appear  that  he  ever  attempted  to 
do  so ;  but  he  ibcovered  wasilat  by  execution.  The  term  of  the  lease 
expired,  and  the  plainti^  each  brought  a  suit  to  redeem  his  own  share 
ef  the  estate  upon  payment  of  a  proportion  of  the  mortgage-money  ecfual 
4iotilie>porl'Oii  of  the  estate  which  he  had  purchased,  one  of  the  plaintiffs 
being  a  four-anna,  and  the  otlier  a  twelvtf-anna,  shar^oider. 

Hie  mortgage  was  prior  to  the  repeal  of  the  usury  law  by^'  Afet  XXVIII 
■of  l8A5|aod41ie  prinoipalhad  been  deposited  in  Courtly  the  two  plaintiffs 

9  R^iK^  ^BPeflfl,  J^QB,  ilA  and  Aid  ef  1 W,  from  the  decraos  ef  the  Princil^l 
Siftdder  Ameen  of  Monghyr,  Zi^ah  JJbag^lpwe,  d^.^«d  9(Ji  9e|it6^jt^«r  Ij^; 
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1866        j[q  «ep«raie  proportions.    One  of  the  plaintiflfB,  viz.,  tlie  fonr-'snft  share* 

MoBABANEV  holder,  oUimed  to  rsdoem  his  porti CD    of  the  e«f  ate  with  costs,    and    the 

WuzuBooN-    other,  the  twelve-anna  shareholder,  olamed  to  have  an    aoooqnt    of   whaA 

9.  thS  defendant  had  received  under  the  lease  ;  and  it    was  on  tended  on    his 

BsBKB       behalf  that  as  the  defendant  had  received  wasilat  in  lieu  of  the    asnfmct 

,         from  which  he  was  evicted,  he  was    boand   to   acoonnt  for   the   amount 

Sajaa  Jot-    received,  and  to  return  all  (hat  was  in  excess  of  12  per  cent    interest. 

9.  The  suits  were  dismissed  in  the  lower  Court,  and  the  plaintiffs  appealed 

BsBSiB       to  the  High  Court. 

Horgan,  J.,  held  that  the  defendant  was  not  a  mortgagee  in  poRsessio  *. 
^'  On  the  other  hand,"  he  said;  **  tl:e  plaintiffs  are  no  ordinaiy  mortga- 
gors ;  each  of  them  has  a  share  of  the  mortgaged  property,  but  he  holds 
it  with  this  defect  that  he  (or  his  vendor)  acquired  it  by  the  illegal 
dii^possession  of  the  mortgagee.  Therefore  the  suits  were  rightly 
dismissed. 

Pundit,  J.,  considered  that  the  plaintiffs  lad  a  right  to  redeem.  He 
said  :  -  *'  I  would  ^decree  that  the  plaintiffs  are  entitled  to  oStain  an  order 
for  redemption,  on  both  or  one  of  them  paying  th"^  ten  thoasind  rupees  of 
the  principal,  together  with  simple  int'^rest  upon  the  same  from  the  date 
of  the  zur-i-peshs;ee  up  to  the  time  of  the  paym'^nt  of  the  princiiaK 
From  this  sum  Is  to  be  deduced  in  favor  of  the  plaintiffs  the  priucipal 
that  they  may  have  deposited  before  and  Ks.  500  which  the  nportgagee 
says  had  been  collected  by  him  before  his  di^ipossessionras  well  as  any 
thing  which  he  may  have  rea^zed  b  'sides  in  execution  of  his  decree  for 
mesne  profits  from  any  one  of  the  defendants  liable  to  pay  the  satne. 
The  property  is  to  be  pranounced  as  redeemed,  and  the  morcga^ee  is  to 
he  considered  as  relieved  from  gi  >  ing  sny  accounts  as  well    as     from   all 

liability  to  pay  any  surplus  collection. 

'*  The  moitgagee  is  also  to  forfeit  all  claims  to  any  mesne  profits 
decreed  as  against  any  party  liable  under  the  decree. 

"  The  costs  of  the  decree  for  poss  ssion  will,  however,  be  allowed  to  W' 
realized  by  the  mortgagee,  as  well  as  tA\  the  costs  of  these  two  cases  for 
lK>th  the  Courts  from  both  the  plaintiffs,  appellants.  This  decree  is, 
however  condittional,  one  being  limited  to  the  contingency  of  the  plain* 
tiffs  paying  the  sums  required  above  within  two  months  fiooa  this     datel  I 

The  payment  by  Huy  one  of  the   plaintiffs   will  entitle  bath  of  them  to 
the  decree  recorded  above.  • 

*'If  money  is  not  paid  as  direoted  above,  th^  lower  Court  will  then 
withdraw  the  injunction  passed  by  it  for  afeaying  the  exeontion  of  the 
former  decree,  and  proceed  to  try  this  as  a  case  for  redemption,  and 
call  upon  the  mortgage©  foi-  accounts,  on    the    basis,  however,   of  the 
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mesne  profit  atoooanta  adopted  in  the  exeoation  oftse,  *Qd  to  settle  there-         l$60 

by,  what,  after  dedactim  of    the  sam  to    be  realized   hereafter  by  the  "^J^Jrank*^ 
mortgajtee,  or  already  realized  before,  is  due  ia  the  aocount  cl  priucipal    Wuzdboon- 
and  interest  at  12  per  oent,  from   the  date    of  the  mo  tgage^  up  to  the         ^sssa 
date  of  the  deposit  below  of  the  principal  by  the  plaintiff-    IE  a  surpla*        -Bibkid 
.8  proved  due  to  the  plaintiffs,  it  may   not  be  'decreed  to  be  real'&ed  nn-  *^^** 

less  the  mesne  profits  are  paid  off  aad  realized,  but   may  be  deducted  Bajar  Joik 

from  the  same  debt  to  the  extent  not  realized.    The  ooets  of  these  cases^  mukoolSik**' 

in  SQch  a  state  of  thinzs,  arQ  to  be  dealt  with  according  to  the  result  of  Bbbbz 
ihe  trial.  If  any  sum  be  still  found  to  be  duo  to  the  mortgagee,  the  case 
of  the  plaintiffs  should  be  dismissed,  uuless  they,  by  paying  the  suqb 
duQ,  redeem  the  mortgage,.  In  this  latter  case,  the  plaictiflb  must  pay 
allcots  of  these  suits  of  both  the  Oourts.  No  decree  should  be  drawn: 
up  here,  according  ta  the  first  portion  of  the*  order,  bat  in'  order  to 
enable  the  lower  Court  ta  receive  the  payment  provided  for  there,  or  to 
carry  out  the  second  part  of  the  order,  the  case  is  to  be  remanded ^to  the- 
iower  Court.  That  Court  will  reoord  any  decree  necessary  to  bo- 
entered  with  all  proper  orders  f  jr  oosbs  as  directed-  above.."' 

The  case  was  then  referred  to  Peacock,    0.  J.,    by  whom  it  was  ftfter^ 
wards  referred  to  a  Full  Bench,^  with  tho  following  remarks  :— 

'^  In  consequence  (^  the  difference  of  opinion,  the   case  has].been' refers 

red  to  a  third  Judge,  but  the  point  of  law  upon  which  the  opinion. oft 
^he  third  Judge  id  required  has  nut  been  Btated  in  pursuance  of  s.  23» 
^ctXXUI  of  18Q1. 

^'I  concur    wtth  Pundit,  J.,  in  ]  thinking    that  the  plaintiffs,- as- repre^ 
seniing  the  oiiginal  mortgagor-  are  entitled  to    redeem    their  respeotiye 

portions  of  the  estate  but  as  the  [mortgage  was  a  mortgage  of^ 
th&  entire  estate,  neither  of  the  plaintiffs)  can  redeem  upon  paj- 
ment  of  any  thing  less  than  the  full  amount  of  the  mortgage-money.. 
Perhaps,  in  strietnes?,  the  suit  should  have  been  a  joint  one,  and  upon  the- 
whole  mortgage  money  being  brought  into  Court  by  the  two  plaintiffs,, 
in  whatever  portion  they  might  think  fit  to  pay  it,  each  might  ask.  to 
redeom  his  own  share  of  the-  estate.  But  as  the  whole  mortgage^ 
money  has  in  fact  been  brought  into  Court,  I  think,  that  the  PriodpaL 

Sudder  Aroeen  was  entitled  to  hear  the  two  suits  together,  and  to  give? 
to  each  plaintiff  the  same  relief  which  he  would  have  been  entitled  to> 

^  a  joint  sir't.  The  defendant  having  got  a  decree  for  possession  may 
enfore  it  at  any  timA  unless  the  estate*  is  redeemed,  and  the  lease  wilF 
not  be  at  an  end  nntH  the  mortgage-money  is  p  <id  off.  The  plnintiffs 
have  therefore,  iq  my  opinion,,  a  right  to  ret^eem  and.  to  maintain  a. 
it  lor  redempsntiou,  bi^t  as  neither  plaintiff  was  eititled  to  releen  hi^ 
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-  gDotiey,  it  i^>pMt^  t4>  tub  ttet   neiUM'  iH  \hb  pltfitiiiAi   ^|^t    t^  ^ 


^^^        <(ti  p^n^^t   of  hi^   own   rMt>pOftioti ;   atld   I   Hth^f    tbiriik    t^aft    Mch 

VitedB      aliould  pajr  tlie  d^rendiMit^s   obists  in  fcha  euit   below,   for  if  only  one  of 

AMwiDtt.    2^  j^^g  |,^  )^^   Itongbt,  Und   ilie  p^altetlff  in  fhat  suit  ^M  pM 

StMi  J«ir  into  Oattrt  bnlf  his  pt^paitidn  ot  the   tnbftl^agfl-lndney,   M'a  «tlit  &tkfi^ 

Btahtt^  <'  t  do  uoi  cohdar  wii;h  Pftndft,  J.,  iA  thinkhtg  tBM  thb  ftdlbftdkiift  is 
«:^ifMfoS»  bona  to  aoconnt  for  tlia  WMilat  <lbcn^e^  to  %Ha.  Wiisilift  attA 
•aaircK*  (i)  wn  not  neodaaarUy  the  aarfte,  lidd  ifc  ttpt<^&tB  to  tea  Ibat 
Hagolatim  I  of  1TS6  m^at  ba  ^mlzti^d  aMctl^,  «ti&  %s  the  Aef^dtiat 
wwvHobidilia  ft^ineiffa  are  ainrprly  atit^6d  %b  reid^o^  ttpilk  t^yiboilfc 
•f  the  f>rinoipaL  and  hot  to  an  aocoant  of  tbfo  #ali{liit. 
^i4ano^Blt  of  farw  %aa  vacptaaily   fe^ehrM  for  ftfae    bpimdn  clt  m 

third  itid)ie,  bM  I^i  I  do  6ot  cononir  ei^th^Iy  y/^iih  ttie  View  taken  by 
Fondit,  J«i  I  oaiiQot  €aally  id:terdttaa  the  /Ase.  fThd^  till  t&a  teirenfti- 
Btaocoa  it  appears  to  ma  that  the  pioper  eoarae  U  4o  relfir  Mke^siae  i&t 
deeiaion  by  a  Fall  Bench  of  three  Judges. 

'*  I  was  not  aware  of  the  oaae  of  ChtUterdharee  K&wet  ▼.  Eamdoolun 
XiM(rar(i)  when  I  referrisd  io  ibi^  Jtldgea.  I  tbink  it  had  belter  go 
At  oneid  toa  Fall  Benoh. 

"  It  Was  conteoded  in  the  ooaraa  of  argument  that  -hn  thb  Iriase  waa 
Itfmnted  at  an  ao^dal  rent  which  was  oooaidertbble  ia  ttin^aikt,  frUe  ease 
would  not  fiill  at  all  within  Aegtdaiion  I  of  179&,  tinleaa  H  Were  ftmod 
aa  a  fact  that  the  lease  was  granted  am  a  devioe  to  avoid  the  oanry 
law#  and  that  the  tnanaaction  must  be  eonaidered  aa  aika  ereattug  tiie 
relation  of  landlord  and  tenant,  and  not  the  relaaion  of  mortgi^or  and 
mortgagee.  The  caaa  of  Syed  Aihar  Mi  ▼.  Bol  ifamfmi  Ud  (Q)  Waia 
referred  to  aa  an  anthority,  bat  it  a£^>eara  to  me  to  be  dear  Vbk^ 
the  case  waa  one  of  mortgage,  iaaamuah  aa  it  was  wipreaBly  vti^ateed 
that  the  leaa^  should  continoe  until  the  loan  ahoold  bo  repatd." 

^Vt.  S^o^ri^  kai  ^r.  tecuo^    (with   thein    tir.    Gregory  and    Baboa 
CMdWoOl  dMhSSh- ifooh^j^)  fbr  <ha'&t>P^i)i^Dt  ia  ease  !l}o.  443. 

Babooa  Ihoarhkcm<i^h  MiHer^  dmthooUA  JDA^Ins  1tt]d  ^r^aOtiMh 
S<»9>  and  Mo^fuUe   Am>MT  Mi,  E!km%   B^lhaSofft,  'M  the  ^ttSf^dai&fa 

tl)  '^^e  Ch^^rdkaree  kower  ▼.  Bamd§(h      .  (2).  S,  D,  A.,  18«9,  IW. 
IwllMrer,  S.  D.'A.,  MJ9,  1^81,  {i)  6  Sel,   Sep..  8* 


BMnm    KUfk&n    StMu    Hoolmj^t  ftiid  Omdi»fro$M  Banerjee  for        I88B 
Ihe  *ppeltoitt  .in  <n86  No.  44d,  M^ft4»Aimir 

^niddr  Mi*  Smh  Sdkadtoor^  for  the  respondeoto.  "^^ 

Tbe  ioUovii^  jodgmont  wae  deliyered  by  B««Bv 

Pju.eoci,0.J.--Thet»laintiff8intlus   case   wmcL    to  .rede«iii   m   mcrt.  S^itRDOir 

gage,  and  oae  of  them  soi^ht  to  compel  tbe  defeodaats   to    aoooimt  fdf  kaame  /et« 
tbeusafraot.    The    Principal  Sudder  Ameen  decided  the  suit  va^aiiist  ^^i^^^^ft 

the  plaintiffs,  and  held  that  they  were  not  entitled  40  redeem.    In  thai  Bcbbs 
respect  we  think  that   the   Frinc^)al   Sudder  Ameen   was    wroBig,   and 
tlierefore  that  his  decision  mast  be  reversed.    Bat  considering  that  the 

mortgage-money  was  paid  into  Ck>art  in  two  s^Murate^moants,  and  thai 
two  separate  suits  were  broaght  for  redemption  of  'the  estate,  that  oaa 
oT  the  plaintids  sought  to  have  an  account  of  the  waail^t  which  the 
defendants  had  recovered  under  their  defcree,.  and  that  we  r^erse  the 
diKdsion  of  the  principal  Sadder  Ameen  altogether,  we  think  that  the 
pWutiiEs  must  severally  pay  the  costs  of  the  suits  bek>w«  and  also  the 
ooftts  of  tiiiese  app«ala: 

"We  think  that  the  plaintiffs  are  entitled  to  redeem  the  nortgag^ 
upon  payment  of  the  prinoipal  sum  of  money  which  is  due.  It  does 
not  appear  to  be  very  clear  whether  tbe  money  which  was  brought 
into  Court  by  the  platntiils  still  n^Btohis  Inhere,  If  it  has  be«n  paid  oat 
of  Court  to  the  del«nddnte  it  tntistlje  deemed  to  have  been  received  by 
them  from  the  plaiuitiffs  in  satisfaetion  of  the  mortgage  debt.  If  it  remesilks 
in  Court  it  will  be  paid  out  of  Court  in  satisfaction  of  the  mortgage 
debt 

Th^  otely  quefstSon  n^w  remainioig  is  whether  the  defendants  w«re 
bound  to  aooomnt  for  theirsisilKt-  With  reference  to  the  whole  case,  I 
do  not  think  thtkt  I  can  add  aaythiag  to  Uiat  whidi  I  i^sooi*ded  when  this 
case  come  before  me  as  a  third  Judge.  There  is  a  wide  distinction 
between  osufmct  oolMoted  by  h  Bftortifi^gee  in  possession,  and  damages 
which  are  awarded  to  amortgttgeeina^uit  brought  by  him  against  the 
moirtgal^  fdr  ^ditighite.  W^  think  that  thedefendants  were  nbtbonndt 
QtidMrtbeitotto<JrthbspttittABegu1at1onXV'of  1793  or  Regulation  I 
oll798»to«teo(MinttdrtfaQWtt&ilUolr  dafnitges  which  they  have  received 
«Bd«lrihe  ddere»  in  !^  ^it  lin>light  by  th6m  against  the  mortgagor  lor 
UmisrtlsiM  'If%]6di%gaigdrihx:ln]^fotty  tttros  a  mortgagee  out  of  posses* 
siouitiv  h«9Mmtailt^ii»Nl^'%hi»'iifi»Mi^^  itny  wasTlat 

which  he  may  vecorer  agaiost  the  mortgagor,  and  ia^  not-bound  to  aoemint 
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1866        fof  it-    To  piwent  an  eTasion  of  the  oscry  laws  the  Regalation  compell  d 

— fche  mortgagee  to  acoount  for  the  astifraot ;  if  tb  t  exceeded  Interest  at 

Wuzc^^  12  per  cent.,  the  balance  was  t »  be   accounted  for.    We  think   that   a 

1IX86A       Regulation   of  thi-*   kind  must  be  oonetrued  atrictly,  and  that  we  ought 

Bkbmc        not  80  to  construe  it  as  to  substitute  wasilat  re<'overed  by  a  decree  of 

Sabbuuw.     Court  for  nsnfniot    enjoyed  by  a  >nr wtc:agee.      The   case    of  Chutisr* 

Baj^h  Joy-  dharee  Kower  v.  Ramdodun   Kower   (I)   is  a  case  very    roach  in.  pin  tr 

MONoui^NOH  ijIj^j^j^Ij  the  question  arose  in  a  different  form. 

BMB^m  I  phoold  odd  that  the  dof^^ndanis  will  ber  prevenced  by  this  decree  from 

Sa^S'lji.  ^xec^tiiig  t>|f,i|.  decree  for  W'i«ilnt  for  any  period  subsequent  to  the  date 
OB  which  I  hey  might  have  received  tbeprcipaL  If  they  hav<)  taken 
U>e  Niotiey  out  of  '  *•  urt  they  must  be  duemed  to  have  taken  the  .•  riuci- 
pal  out  f  Court,  and  having  had  the  principal  in  the  r  hands  from  that 
ti 'e,  they  will  be  restrained  from  erecuting  the  «iecree  for  wasilt  for 
anv  p  riod  subsequent  t^)  the  date  on  wh  ch  they  received  the  money 
out  of  Court.  But,  on  the  other  hand,  if  the  money  remains  in  Court'' 
they  will  be  entitled  to  proceed  to  execution  under  that  decree  up  to 
ttiedate  oi  this  decree,  when  the  mortgige  most  be  considered  to  have 
I  een  su^'stant tally  redeemed r  and  the  d«fendants  entitled  to  take  the 
mont  y  oat  ol  Courts 


Jie/oi-e  Sir  Bcmies  Peacock,  Kt.,  Chief  JuHice,    Mr*    Jn4ice  Kormany  Ifi- 
Justice  Kempj  Mr.  Jueiioe  L,  8.  JackeonrOnd  Mr,  Jueiiee  Marhbyt, 

1SA7 
Jfliuf  8.         HUREO^JATH  ROY  akd  others  v,  MAHEEOOLLAH  MOLLABL* 

Limiiaiion^Ad  XIV  afl85&,  eA — Inefalvieni  Bond — Cause  ofAciioi^^ 

Where  a  bond,  payable  by  inatalments,  provided  that,  upon  default  of  payment^ 
of  any  one  of  the  instuhnents,  the  whole  amount  secured  by  tfts'  bond  should  be- 
come pnyable,  Held,  that  a  suit  to  recover  the  money  due  upon  the  bond,  brought 
•  after  a  lapse  of  more  than  three  years  from  the  date  when  the  first  de&nlt  was 
made,  though  within,  three  years  from  the  date  of  the-  last  payment,,  was  barrecC 
by  lapse  of  time  (2).' 

Thb  following  case  was  subnuited  by  the  Judge  of  the   Satall    Otose 
Court  of  Kooshtea  for  the  opinion  of  the  High  Court : 

"^  The  plaintiff  sued  on  au  instahnent  bond  (Idstbundee)  ezeouted  by 
the  defendant  on  the  10th  day  of  Srabnu  1269  B.  8.  (2oth  July  1892)f 
for  the  payment  of  Rs.  160-8-9,  payable  by  InstalmeDta  in  the  months- 
of  Bhadro  (Angust — September)  and  Pons  (Deoen^r— January)  of 
each  yeaii' ;  the  first  of  aoch  instalmenta  being  payable  in    the   .month   of 

*  Reference  to  the  High  Coart  by  the  Judge  of  the  Small  CaneeCourt  at  fiseslea. 
(1)  &.  D.  A.,  186^,  1181.     k2)  Bee  Aot  IX  of  1871,  Schedule  II,  No.  75 
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Bhadrjl269  (Aagnst-- September  1862),  and  the  last    in  tbe  month  of         1867 

Poiib1874   (December— Ja  nary.  1867    and   18«8)»    The    b.nd  provided  "ti^ftaoj,.,xH 
tbat»  on  the  non-payment  of  any  one  instalment,   the  full  amonnt  secored 

thereby  shonld  become  payable.  The  defendant  m^de  a  payment  of 
R9.  26  oil  the  12th  Cheyt,  1271  (24th  March  1865).  This  suit  wts 
instituted  on  the  Idth  September  1867,  corresponding  with  the  3rd  day 
of  Bhadro  1278,  6*  S..  to  recover  Rs.  l4a9-9  as  principal,  and 
^B.  19  15  ai  interest,  making  a  totul  of  Bs.  160-8.9,  the  defendant  being 
credited  with  the  sum  of  &s.  25  paid  by  him  on  the  I2th  Cheyt  1271 
(24th  March  1865).'' 

The  Judge  held  that    tVe  suit  was   barrrd  by   the  law  of  limitation, 
three  years  having  elapsed  since  the  first  default,  at  which  date  the  bond 
became  payable,  and  therefore  the  cause  of  action  arose  on  Bhadro  1269 
(Augtist  and  Septe  uber  18d2).     Ho  referred    to    Hemp  v.   Qarland   (1) 
and  iffullodhur   Bangal  v.     The  Adminie^ctiior  Qen^al  (2). 

The  case  was  referred  by  Peacock,  C.J.,   and  L.    S.  Jackson^  J^  for 
the  opinion  of  a  Full  Bench. 

The  judgments  of  the  Full  Bench  were  as  follows :— 

FsaCock,  C.J.  (KsMP>  L.  S>  JaOesok,  and  Markbt,  J  J.  oononrr* 
ing) — ^We  are  of  opinion^  that  the' Yiew  taken  by  the  Judge  o*  the  smar 
Cause  Court  is  the  correct,  one.  1  he  suit  is  broui^h!.  upon  the  bond  itselft 
aDd  not  u^on  any  fresh  agreement  alleged  to  have  been  come  t'>  between 
^he  parties.  Under  thee  circumstances*  we  are  of  opinion  that  limitation 
did  run  from  the  time  when  default  wa««  made  in  the  pay  Micnt  of  th  '  fir-^b 
instalment,  in  consequence  of  which  the  whole   amount  became  due. 

It  is  unnecessary  for  us  to  expre-s  any  opi'iion  as  to  the  correctness 
of  the  decision  to  which  reference  has  been  made  by  the  Judge  of  the 
Small  Cause  Court. 


NoRKAN,  J.— I  entirely  agree.    I   had   occasion    to  consider  this  qnea- 
tion  in  the  case  of  Breen  y.  Salfowr  (3). 

(1)  4  Q.  B.,  619.  (2)  1  W.  R.,  189.  (3)  Boarke's  Rep.,  120. 
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__  J*^.       Before  Sir  BarMi,  Peacock,  Kt^  Chi^Juetic^y  Mr,  Jmiiee  3Vwor»  Mr^Jfisti^ 
•^•^y-  2 1 .  Loch,  Mr.  Juatice  Korman,  andMr,  Juttice  FtindU. 


liUOBMBBPDBSIHAD  DOOBBY  AHi^orrBBiis  Bvpivdawtb)  v. 
MUSSiMUT  KALLASOO  k»D  «iokb«  (PLAmnm^t 

JwiidictioH'^Valv^liof^Aci  Fill  0/  18^,  «4,  1,  5,  6,  9.  9. 

A  Principal  Sadder  Ameen  was  held  to  haTejoriadiotioii  nn^QT  «•  1^^  A#t  VII^ 
tof  1859  to  try  a  suit  for  land  and  for  meane  profita,  the  entire  cl«im  not  ezoeed- 
BBg  hm  juriadiction,  althongh  tiie  ralue  of  the  aait,  ao  ter  aa  tke  oUim  ymM  for 
Undi  waa  below  tha  Taina  oognlaable  hy  bioi  (L). 

Thb  plaintiff  claimed  land,  of  a  value  cognisable  in  a  Mooneiif  a 
Ceait,  and  wa&ilat  in  ezeesa  of  Ra.  1,000»  and  the  whole  cHtim  Mng 
thus  valoed  above  R«,  1,000,  he  brought  his  suit  in  the  Court  of  the 
Pfincapal  Soddei*  Ameen,  by  whom  the  ca«e  was  tried  and  decided* 
Tbe  appellant  urged  that,  bja.  lOolthe  CirU  Prooednre  Code,  a  claim 
lor  the  reooTery  of  land,  and  a  claim  for  the  mesoe  profita  of  eoch  h^id, 
are  separate  causes  of  action,  within  the  meaning  of  ss.  8  and  9 ;  and 
thttti  by  8. 8>  separate  oaneee  of  aetjon  can  be  joined  in  one  suit  only 
when  the  dxiereat  canste  are  cognisable  in  the  same  Obart,  and  the  com- 
bined value  does  not  eiceedthe  jarfsdictfon  of  that  Ooart.  He  ffOtk" 
tended  that  in  this  case  the  soit  lor  land  ehould  haye  been  brought  in 
theMoonaMTs  Court  and  the  suit  for  wasiTat  in  the  Principal  Sudder 
Am'een's  Court. 

The  case  was  referred  to  a  Full  Bench  by  Trover  and  CampbeU*  W.. 
who  in  referring  it  observed :— ''This  (the  appellant's  contention)  seem^ 
to  be  a  very  nnnatnral  and  improbuble  constrnution  of  the-law,  and  m^vm^ 
see  whether  we  are  compelled  to  put  such  a  conatruction  or  it.  We 
are  inclined  to  think  that  we  are  not ;  that  the  words  "  cognisable  by 
the  same  Court"  »refer  to  the  anbjectand  nature  of  the  suit,  and  noi  tp 
valae;   that  an  action  on    combined  causes,    each   of  which  is  on  a 

^!!5'^**i;f?^^''  ^^-  ^^'2  **'  ^®^  ^«>m  a  decree  of  the  Jadge  of  Bhangulpore, 
dated  the  lOth  August  J  864,  affirming  a  decree  of  the  Principal  Sadder  Ameen  of 
that  diBtrict  dated  the  19th  Januafy  1861. 

wiM  5?  ^"^4^^  "*'  1»68  (Loww  and  District  or  Subordinate  Jadge  extends, 

^m^'J^^I'^V''''^  ^^    ^''«**>'  '^"^  subject  to  the>0Ti.ion8;in  the  Code  5 

^.u   f  ^^*1«' ^'"^^'^  ^'^w  abolished.  ( ivilProcednr^,  s.  6,  to  ;il  oHginal  aaita 

and  the  designiUion  of  the  officers   styl-  cogniaable  by  the  Civil  OourtS" 

S  fl  K^ISi-  Sadder  Ameen  wag  alteied  And  by  a.  20,    *i;he  juHadiction  of  a 

to  Subordinate  Jndgee.    Thejuriadic-  Moonaiff   extenda  to  all  like    aatta  in 

^w^*'?J?"ii7,'*°"xT'*''T®''®'  ^**  °^^  ^**»°^  *^«  amount  or  value  of  the  aab- 
viT^isT  ^?7A-  ^"^'^7  ?•  >9,  Act  ject-matter  in  diaputo  does  not  exceed 
^1    of    Ib71,   "the  jurisdiction  of  the    Ks.  1,000". 
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yroand  of  action  oognisable  by  tlie  Ckniii,  in  roRpoot  of  ihe  subjeot 
thereot»  may  be  brought  in  that  Oomrt  which  has  jarisdiction  in  regard 
to  soita  of  the  valne  of  the  oanses  ooinbmeci^  Bat  as  we  find  that 
another  Bench  (Leyinge  and  Boberts,  JJ.),  in  Dhwrum  Bawoqt  ▼.  Bom- 
mamik  Bahoo  (1),  has  mied  this  point  otherwiae,  we  refer  the  ease  Cor 
thedeoision  of  a  Fntt  Bench.^ 

Mr.  J.H.  Ilaekfcri,  BabooB  MMni  Mok%n  Bog^  and  Lnekee  Cknrn  Bern 
lor  the  appeHants. 

Baboos  BaUf  Kchfm  Bom  and  Bomtih  OkwUer  MUier  for  the 
respopdjsnts. 

The  jodgment  of  the  Fnll  Bench  was  delivered  by 

Pbacocx,  0. J.— <^Tbii  case  was  refur^d  to  a  Foil  Bench  in  eonaeqnence 
d  a  deoisbn  passed  by  Levinge  and  Kpherts,  J  J.,  on  the  iSth  of 
£tiiy  1863,  in  the  case  of  Dhurwn   Bcnooot   v.   RoMnauih  Sdhoo  (!)» 

10  whieh  they  i»id :— ''  We  were  first  of  opinion  that  the  thyeo- 
tion   taken    on    special  appeal    to   the    jurisdiction    of  the    Sndder 

Ameen  was  friyoloaa;  bat,  on  reocmsidi'rabion,  we  are  of  opinion 
that  the  Sadder  Ameen  had  no  jarisdiction  to  enteHun  this  anit* 
inasmnch  as  the  oan^es  of  action  on  the  two  bonds  were  cogfiisabla 
in  the  MoonsifPs  Court,  and  therefore  could  not  be  jomed  in  the 
same  suit  and  tried  in  the  Sadder  Ameen's  Court.  We  must  therefore 
reverse  the  decree." 

Itai^pears  to  us  that  that  decision  is  not  coirect^  Act  7  III  of  1859, 
8.  &,  says  :— **  Subject  to  such  pecuniary,  or  other  limitations  as  are  or 
shall  be  prescribed  by  any  law  for  the  time  being  in  forcoi  the  Civil 
Courts  of  each  grade  shall  receive,  try,  and  determine  all  suits  hereby 
declared  to  be  cognizable  by  those  Conrts,"  Ac  Now  what  are  the  suits 
which  are  declared  to  be  cognizable  by  the  Civil  Courts  P  They  are  the 
suits  mentioned   in  s.  1,  vu., :— -*'  All  suits  of  a  civil   nature,  with  the  - 

• 

exception  cf  suits  of  which  their  cognizance  is  Varred  by  any  Act  of 
Parliament,  or  by  any  Begulation  of  thie  Codes  of  Bengal*  Uadras* 
and  Bombay,  respectively,  or  by  any  Act  of  the  Goyernor-Gkneral  of 
India  in  CouncO.*'  As  an  instance  of  suits  of  which  the  oognizanoe  is 
barred,  we  may  refer  to  s.  23  of  Act  X  of  1859,  which  provides  that 
suits  for  arrears  of  rent,  Ac.,  shall  be  brought  before  the  Collector,  and, 
except  in  the  way  of  appeal,  shall  not  be  cognisable  by  any  other  Court. 
Now,    the    pecuniary  limitation  as   regards  a  Moonsiffs  jurisdiction  is 
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(1)  2  Hay's  Bep.,  585. 
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1867  Bs.  300.  If  a  Bait  is  for  a  bqid  exceeding  Rs.  300>  ii  is  beyond  the 
LncHiisE  iiirisdiotion  of  the  Moonsiff.  8.8  provides  that :~"  Caa^es  of  action 
pcjiMBAD  by  and  against  the  same  partie*,  and  oognizabla  by  the  same  Conrlf 
uooBBT  ^^^^^  y^  joined  in  the  eame  stt't,  provided  the  entire  claim  in  respect 
MuiSAMUT  of  the  amount  or  value  of  the  property  in  snib  do  not  exceed  the  }u|ris* 
Kallasoo.  •  ^q^Jqjj  of  such  Courts.*'  Oanses  of  action  on  two  bonds  may  there- 
fore be  joined.    The   an  it   may    be   brought   in  the  MoonsifTs  Court, 

■ 

«  provided    the  whole    amount   claimed  does   not  exceed    t^e  pecunisry 

limit  of  the  jurisdiction  of  that  Conrt.  But  if  the  amoont  cliumed 
in  respect  t^  the  two  b  h'^s  exceeds  Rs.  300,  the  Suit  would  be 
cognisable  in  the  Principal  Sudder  Ameea's  Court.  8,  6  enaeta 
that  "  every  suit  shall  be  instituted  in  the  Court  of  the  lovesi 
grade  competent  to  try  it."  That  amounts  to  no  more  than  this, 
that  if  the  aggregate  amount  of  the  caases  of  action  joined  in  one 
suit  is  le^B,  or,  in  other  words,  if  the  »uit  is  for  less  than  Bs.  300,  the 
Buit  coald  not  be  brought  in  the  Piinc  pal  Sudder  Amoen's  Court, 
because,  by  8>  d, "  eveiy  suit  is  to  be  insiitu'ed  in  the  Conrt  of  Vhe  lowest 
grade  competent  to  try  it."  8.  9  has  also  been  referred  to.  Its  object 
is  to  enable  .  the  Cturt,  when  different  causes  of  action  of  different 
natuaeB  are  joined,  and  the  Conrt  shall  be  of  opinion  that  they  cannot 
conveniently  be  tried  together,  wit^  reference  to  the  evidence  for 
instance,  to  order  eaoh  separate  cause  of  action  to  be  tried  separately. 
Take  the  case  of  a  ^ait  for  an  a<n)ount  and  partition  between  two  bi  others, 
who  were  also  partners,  and  inclu  ing  a  dispute  as  to  the  possession  of 
land.  The  Judge  might  say/*  I  will  try  the  title  to  the  land  first,  and 
afterwards  go  into  the  partner  hip  account  r"  and  after  trying  both  ques- 
tions, whether  together  or  Bepa  ately,  he  would  give  one  decree  in  the 
suit.    It  would  still  be  one  suit,  and  cognizable  as  such* 

In  the  present  case  we   th  nk  that   the    Piiuoipal  Suddef  Ameen  has 
jurisdiction  to  try  this  suit  for  Tand,  with   mesne  proits,  ■  otwithstanding 
that  the  value  of   the  land,    standing  by  itself,  was  under    the   valiitt 
«ogaia  tble  by  him« 


^am^m  •»    . 


FULL  BENCH  RFLINGSk' 


Brfofe  Bit  Barnes    Pmcoch  JTi.,  Chief  Juaiwe,  Mr.   Jusiice  Tretor^  Ifr. 

Justice  Loeh^  Mr.  Justice  NarnMn,  and  Mr.  Justice  Pundit,  ^g^y 

BtJRRYH UB  MOOKERJEE.  (Pi^iiiTipy)  v.  MOHBSH  0 HUNDBR  Fehy^ 

BANERJEE  amd  othsrs  (Difbkdajits)*  - 


Enhaneement—duetion-purehiiser  at  Revenue  Bale — Act  I  of  1845,  s'  f^-^ 

Act  X  €f.  1859,  M.  1,  3,  4  (U. 

RyoU  who  hold  landR  at  fixed  ratefl  of  rent  which  have  not  heen  changed  from 
the  time  of  the  permanent  settlement,  are  not  liable  to  have  their  rents  enhanced 
even  at  the  suit  of  a  parohaser  at  a  sale  for  arrears  of  rerenue  nnder  Act  I  o 
1845  (2). 

The  plaintiff,  who   had  bought  from  ao  aactfon  parchaser  of  an  estate*^ 
under  Act  I  of  1845,  the  latter's  rights  and   IhterestB  in  the  estate,   sued: 
for  arrears  of  rent  at  enhanced  rates   after  notice.     The  defendant 
pleaded  payment  of  one  uniform   rate  of  rent  from    the  time  of  the 
permanent  settlement,  and,  having  addnoed  evidence  to  show  that  the 
rent  had  not  been  changed  for  more  than  twenty  years  bef&re  the  com* 
mcncoment  of  the  suit,  claimed  the   benefit  of  the  presumption-  created 
by  8«  4,  Act  X  of  1859,  vtz.,  that   the  land  had   been  held   at  that  rent 
from  the  tune  of  the  permanent  se^^lement.    The  Cburt  of  first  instance- 
held  that,  aa  the  plaintifE   bo  nght  the  rights  and  interests  of  an  auction"" 
purchaser  under  Act  I  of  1846,   he  was  entitled  to  enhance,  and  that^ 
the  presumption  claimed  by   the  defendant   could  not  bar  his   right* 
The  Judge,  on  appeal  connidered  that  the  plaintiff's  status,  as  purchaser 
from  aa  auction-purchaser,  did  not  give  him*  the  privileges  of  his  vendor*^ 
He  was  of  opinioi^  that  the  ryot   had  proved  uniform*  payment  of   ren6 
for*  upwards  of  twenty  years,  and  accordingly   held  that,  by  tirtue  o£ 
Act  X  of  1859,  his  holding  was  not  liable  to  enhancement. 

On.  epecial  appeal  by  the  plaintiff  it  was  urged  on  his  behalf,  that  no- 
difference  ought  to*  be  made  between  an  aactiocupurohaser  under  Act 
I  of  1845,  and  a  pnrohaser  from  that  auction-purchaser ;  that  both 
are  equally  entitled  to  the  same  privileges,  and  able,  under  s.  26  of 
that  Act,  to  enhance  the  rents  of  all'  tenures  not  held  at  a  fixed 
rate  from  twelve  years  anterior  to  the  decennial  settlement ;  and  that  an 
auction-purchaser  nnder  Act  I  of  1845  is-  not  affected  by  Act  X  of  1859. 

*  Special  Appeal,  Ko.  146  of  1865,  from  a  decree  of  the  Judge  of  Hooghly/dated 
the  28th  November  1864,  reversing  a  dedaion.  of  the  Deputy  Collector  of  that  dis- 
trict, dated  the  20th  Jhme  1864. 

^1)  See  Beng.  Act  VIII  of  1869^88.  8;  4.    at  sater  undisr  the  latter  Act  are 
(3)   Act  I  of  1845  was  repealed  by  Act  declared  by  ss.  87, 52, 58,  and  £4. 
XI  ef  1859,  s.  1.    The  rights  of  purchasers 


e24  Fl^Lt  feEBTCli  BITLlNtlS. 

1867        The  case  of  Bohcio  PooUn  Beharjf  Sein  r.  LuUe^omUia  BMe^  (H  was 

"TJ ~"  relied  upon. 

MooKXBjKB      The  Court  (Oroter  and  X.  Jadaroa,  JjT.),  whQe  they  ^rere  ef  opiniott 

*•  that  no  difterenoe  coatd  be  made  between  an  aaciion-parotuiser  under 

Cbiwdu     Act  t  d  1845,  and  a  perikm  privMety  pdroharinft  from  muAi  anotton- 

BAiiSajn.   parohaser,  considered  that  the  prorisions  of  s.  20^  Act  I  of  1846,  were 

ftltegeiber  modified  by  Act   Z  of  185(r,  s.  1  of  whidi  Act  eaaoled  that 

**  snoh  parts  of  s»  86,   Act  I  ^f  1846,  as  ^elale  to  tbe  enhancement  of 

rents  and  the  ejectment  of  teninis  by  the  purchaser  of  an  estate  sold  for 

arzcflrs  of  Govemmest  teveftae^  aito  dedlal«d  isibjeci  tfo  the  foifoiHng' 

InMl^batioii/*— to  the  nk>dSfKcationi,  thai  is  |;)reseribed  by  Act  1L   But, 

aa    their  opinion  on  this  point  was   opposed  ta  tbe  decision  in  titioo 

TooUn  Behary  Sein  T.  Luieefo<mU$a  BeeUe  (1),  ibdj  referred  to  a  Full 

Bench  the  qaestioa  "Whether  before  the  passing  of  Aet  XI  of  1859 » 

Act  I  o!  1845  was  modified   by   Act  X  o!   185^.    In  other    words    to 

whether  an   aacbion-pupohaser  nnder   Act  I  of  184^  was   entitled   to 

a^umoe  a  ryot's  rent,  irrespective  of   the  presnaption  raised  in  the 

fetter's  favor  by  s.  4of  Act  X  of  1859/' 

Babooi  pwarhancUh  MUUr,  GfepauZ  LaU  MUUr,  and  S»9§m  iucM 
Mookerjee  for  ^he  api  ellant. 

Baboo  DwarhancAh  Mo6kerje9  for  the  respondenii* 

The  judgment  Of  the  Full  Beosh  wtts  delivered  bf 

^lAGockg  G.  J.— It  appear  to  ns  that  ryota  who  hold  land  at  fixed 
rates  of  rent;  which  hsTe  not  been  ohani^  from  the  time  of  the 
permanent  aettlemeaty  ere  not  liable  to  have  th«r  rents  enhanced  even 

at  tike  aolt  of  e  {MBrefaasek*  at  k  sale  for  alrbareof  rerenne  trader  Act  i 
ef  1846.  In  die  oiiBe  cited,  FooKn  Behofy  SMn  t»  LuMf6<m^mt 
Beebee  (1),  theeitenlion  of  the  Gonrt  wa»  not  drawn  to  thtft  pa^t  of  h,  1, 

Act  X  of  1859,  Wbidi  says,  that  ''sbchparts  of  s,  iSi^of  Act  I  Of  1845 
es  relhte  to  the  ^nhsnoemetft  of  retit^  add  tbe  ejectment  c€  tcmsbta 
by  the  purchaser  of  an  estate  eold  for  nrrears  of  Gtovemment  revenue* 
are  dedared  subject  to  tha  fottoivin;^  modtfloaiaonB.*'  One  xSt  thoee 
modifications  is  that  contained  in  s«  8k  vim^  that  a  r^ot  Who  has  held  »t 
a  fixed  rate  of  rent  which  has  not  been  ofaang^  from  the  time,  of  tti^ 
permanent  settlement  is  entitled  to  reeetve  n  pottah  «t  tfakt  rate.  H 
aie  is  entitled  to  teceiv^a  tKXtsh  tiit  that 'rate  be  isncit  tisfole  tolttive 
his  rent  enhanced. 

The  al^peal  ^iHlbee  dimnisiied  with  oMs. 

(1)  Marsh,  ftep,,  t67. 
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S^OfB  Sir  BiVtMt  Peaewsk,  KL^  Chief  Jnstios,  Mr.  JuBtieeTretror,  Mr,  /mitiee         .^^ 
Loch,  Mr,  9u»tiix  Norman,  and  Mr,  Justice  PundtU.  ^^     22 

GUNQA.  DOBSDUTT(PL^niTi?F)  ir.  fiAMNAB^lN  GHOSKatootmb* 

Aei  Xcf\B69,  $9, 106, 107»  l&l— iSToZe  ofunder-t9»urB  vnder  Aci  X  t/ 18&&— 
3ur%idiction  of  Civil  Couri»—Suit  to  set  aside  Sale  under  AdX</  1859. 

The  ]pttrdia06r  of  ma  under,  temibre  ma^  tne  io  ih«Oiiril  Ooti»fc  to  vet  asicfo  &  tale  of 
the  imder>teiiare  in  exeontioa  of  a  deoree  for  «rre»r»of  roat,  under  Act  X  of  1859; 
on  the  ground  that  suoh  decrcie  waa  obtained  by  fraud  aulbeeqnentlj  ta  bis  pur- 
parokaae  (1)« 

Tbb  t>lliiQtiff  8u6cl  to  Set  aside  a  Bale  of  an  nnder-tennre  sold  in 
vxtscation  of  t^o  decrees  against  the  plainti^B  Yeador  Act  X  of 
1859.  He  alleged  that  be  had  pnrchased  Ibe  tenure  from  the  former 
holderot  itial265i  B.  S.  (I858)^that  he  ^ras  in  possees'on,  and  had 
paid  the  rents  to  the  defendants  as  landlorda^   who   had  recognixed   him 

as  tenant ;  and  that  the  defendants  afterwards  fraadtrlentty  brought 
a  snit  for  the  rents  of  1266  (1869)  against  the  former  owners,  and  in 
exeontioa  of  an  eee  parte  decree  obtained  in  that  suit,     themselves    pnr^ 

chased  the  nnder-tentrre.    llie  defendants  denied  the  ^t  of  the  receipt 

of  the  rent  from  the  plaintiff  sis  alleged  by  him. 

ItiBpeiciai  appeal,  the  respeaodenta  contended  that  no  snft  to  set  aside  a 
sale  ineKeeution  of  a  decree  for  arrears  of  rent  wonld  lie.  The  appeal  was 
heard  hy  Baylejr  aed  S.  Jachrson,  J  J.,  who  in  comeqnenoe  of  a  diflbr* 
ence  of  opinion,  referred  the  case  to  a  f'nll  Bench.  Bayley,  X, 
considered  that  the  plaintiff  oon'd  not  stie  ;  he  had  only  t^e  right  of  Ida 

vendor*  the  jsdf(inet>t'dehtcfr :  he  cited  Euihin  JKfense  Bsvsee  ▼.  vEoles- 
Uisen  (fhuckerbuit^  (2)^  irhich  decided  that  the  jfodgmeirt  debtor  con^d 
not  ane  to  'set  aside  a  sale  of  his  tenare  by  tho  Uolleetor  in  exe. 
cntion  of  a  decree  for  rent.  !B.  JaelESon,  JT.,  was  ot  opinion  that  the  suit 
would  Ke  s  and  that  Act  X  of  1859  *<$ontaias  no  proeedsre  for  each  «  ease 
Asthe  pvesent,  ^here  the  claimant  was  ptefentcd  from  ^)b|eetiiig  to  the 
-aalebefere  the  day  of  «ale. 

Bifbooi  ^ttRy  Xohim  l>08>s  %tA  Ohimcter  Madht^  Ohote  for  tho 
*appellaat. 

The  respeadent  weienot  ^eprsbeotecis. 

•'i^eSA  AlppeiATTo.  91!$  <ft!!8«5,frdm  a  decree  of  ihe  PrinoipalSndder  Amaen 
of  Baokergnnge,  dated  the  17th  November  186i,  •affiiMag^  dssMe  off^the  SuMsr 
Ameeo  of  that  distriot^  dated  the  10th  March  18S3L 

(y  Bee  Benifc  Act  VlII,  si.  88,  68.  (2)  W.  B.,  Sp.,  No.,  p.  U7. 


6S6  FULL  BENCH  SULIVGS. 

1987  The  opinion  of  ibe  Fall  Bench  wm  delivered  by 

^^'dott^^^     PiAOoCK,  C  J.  (who.  rfter  eUting  the  facto,  continned).^We  think  tbM 
V.  the  rule  l%id  down  in  the  case  cited  does  not  apply   to  the    present  case. 

BAM  Namaiii  When  the  t enure  of  a  tenant,  admittedly  in  poseesiiDnr  is  sold  under 
Act  X  of  1859,  in  execu  ion  of  a  decree  for  rent  he  hae  no  right  to 
sue  for  the  reyersal  of  the  sale.  The  plaintiff  did  not,  before  the  sale,, 
appear  ander  8.  106  to  urge  his  claim  before  the  Collector.  If  he  had» 
on  his  objections  being  overruled^  he  would  hare  been  allowed  to  sue 
within  a  year  from  the  date  of  the  adjudication  by  the  Collector  upon 
his  claim.  But  ae  he  did  net  so  appear,  his  present  snit  is  not  affected 
bytheproyisionof  8. 107(U.  The  I'laintiff  has  a  right  to  bring  his 
action  in  the  Civil  Gourb  to  set  aside  the  sale  alleged  to  h»ve  b:en  pro- 
cured by  fraud,  or  to  restrain  the  'defendants  from  availing  themselves 
of  rights- acquired  by  such  sale. 

The  case  most  therefore   be    sent   back  to   the   Division   Bench  for 
orders. 


B'/(7fe  Sir  Bame$  Feacoek,  Et,  Chief  Jkutiee,  Mr.  Jmike  Trwor,  Mp.  Judit^^ 
Fehv*  22  -^oc^,  Ifr.  Jtuiiee  Norman,  and  Mr.  Juiiice  PundiK 

GOBINDOHUNDBBMOOKERJEB(PLAiirTiFrtv.KALLAOAJEB  ^m 

OTHIBS    (DlIIWDASS^).* 

Begulation  FIIo/1799-and  VIHof^l-^MepeahSffeei  e/-ilrf  Jo/1859,#.  t 

A,  summary  suit  for  rent  under  s.  15,  Begalation.  YII  of  1799,  was  pending  whan 
Act  X  of  1(*59  come  into  force,  and  was  therefore,  governed  by  Begalation  Vlllof 
1831,  8. 4  of  which  declared  that  the  deoisioD  in  the- snmmary  sni^Bhonld  befinsi, 
sobject  to  a  regplar  suit.    By  s.  1,  Act  X  of  1869,  Begalation  YII  of  1799,  m-  1  [ 

to  20  and  Begulation  VIll  of  1831  were  repealed,  except  as  to  proceedings  com-  I 

meneed  before  the  date  of  the  Act  coming   into   force.  MM,   that  the  sepealietf 
section  did  not  take  away  the  right  to  bring  a  regalar   suit^ 

In  this  case  the  question  wb»  whether  a  party  ag^grieved  by  the 
decision  in  a  summary  suit  for  rent,  under  Begalation  YII  of  1799,  was 
debarred  from  bringing  a  regular  suit  by  the  pr  visions  of  Act  X  of 
1859  (ss.l,  151,160),  which  came  into  opevatiDn  whil»  the  summary 
suit  was  pending.    The  Court  below  held   that  the   right   of   suit  was 

•  Special  Appeal,  No.  893  of  1864,  fax>m  adeoreeof  the  Principal  Budder  Ameen 
of  Jeasore,  dated  the  26th  January  1864,  reversing  a  decree  of  the  Moonsift  of 
that  district,  dated  the  SOtk  March  1861. 

(1)  See  Beng.  Act  Till  of  1869>  ss.  33,  34  and  6a 
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taken  away  V   Act   X   of   185d»    but   tke   Hi^h   Goart   (Morgan  and         1867 
Pandit^    JJ.),     on    special    appeal,   itere   of    a    oontray     opinion.      As       ^ 
bowerer their  view  ^as  opposed  to  that  of   another   Division    Oontt   in     Chundbh 
tbe  ease  of  JanA^e  liafit  Mi$9er   ▼.   Ludhira  Panday  ({),  tbey    referred    ^ooauwt 
the  qnestioQ  to  a  Full  Benob.  Kali.4  Gajsx. 

Baboos  Banee  Halhuh  Bwi^ee  and  Anwnd  thunder  Ok&9al  (kx  the 
uppellanU 

Baboo  Kedematk  Mcji^omiar  for  the  tespoadenta^ 
The  opii^ijQ  of  the  Full  Bench  Was  deliveied  by 

PsAcocK,  0,Jr. — We  qaite  agf^ee  with  the  two  learned  Judges  who 
have  referred  this  case  to  as.  Tke  sammary  suit  is  found  by  them  to 
liave  been  oominenced  before  tlie  passing  of  Act  JS  of  1859,  although 
the  decision  in  the  summary  suit  Was  g^ven  after  the  Act  came  into 
operation. 

The  two  learned  Judges  refer  to  the  case  of  Janhee  Jltam  Mi$$er  v. 
LtuLMira  Panday  (1)  as  in  conflict  with  the  yiew  they  took.  By  , 
s.  1  of  Act  X  of  18^9,  oertaiQ  BeguUtions  were  repealed,  except  as 
to  proceedings  commenced  before  the  da^e  when  that  Act  came  into 
force.  As  the  summary  suit  Was  pending  when  that  Act  was  passed,  it 
was  governed  by  Regulation  YIII  of  1831,  and  it  had  all  l^e  incidents  of 
such  a  suit  before  Act  X,  including  the  right  of  the  unsuccessful  party 
to  contest  its  justice  by  a  regular  suit.  S*  4  of  Regulation  YllI  of  1831 
is  as  follows  : — '*  Summary  claims  connected  with  arrears  or  exactions  of 
rent  shall  be  preferMl  in  the  first  instance  to  the  several  Collectors  (^  land 
revenue,  whose  decisions  in  such  cases  shall  be  final,  s  ubject  to  a  regular 
suit,  unless  the  ground  of  appeal  be  the  irrelevancy  of  the  Regulation 
to  the  case  appealed,  on  which  ground  only  the  OoramisBioner  of 
Revenue  for  the  div  sion  is  authorized  to  receive  anappaal,  if  prefeired 
to  him  within  one  month  of  the  date  of  th)  summiry  decision/*  That 
suit  must,  under  s.  6,  be  brought  within  one  year  from  the  date  of  the 
delivery,  or  of  the  tender  to  the  party  agaiust  whom  the  award  is  made 
of  the  OoUector's  decision. 

The  case  will  be  sent  back  to  the  Court  which  referred  it  t)  us,  with 
that  expression  of  our  opinion. 

(1)2  W.  R.,  Act  X  Rul.,  27. 
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B^'tn-e  Sir  Bam^  Peadoch,  Kt,  OKUfJiuHee,    Mr.  JuM^  Trewr,  Mf  JtutiM 
^^7  iVbm««,  Mr,  JuBtiee  Imok,  cmd  Mr  JuUiee  PnndU. 

Feby^  gg-       GOOROODOB8     ROY  and  vm«w(DinKDAWT8)    •.  RAMNAKAm  MnTBB 

(PlaikTW).* 

aOOEOODOSS    EOT  (Defbhdaiit)    v.  BI8HT00   CttURN  BHUTTACHAE- 

JEB  ANDVtHlBS  (PLAIKTiVrS't 

Jwrisdk^im<ifOimlCourt-^AHXof  1869,  f.    23,    el.  9—Lainilord   and  TenmU-- 
Po9seM9orp  ActUm—BUU  /or  Potteviam  on  JHdaration  ef  TUl^ 

The  Civil  Contk  htm  }iiri«liot<m  to  entortun  a  siut  ty  a&  «»^w*?^*  *?.  fJC 
tabliah  his  tia«  and  for  pOBSettion  AotwiihstaiidiDg  cl.  0,  ••  23.  -lofc  X  ®i,^?";i*I 
The  words  ••suits  to  recover  the  ooenpaiioy  or  possessioo  of  any  land"  m  thafe 
<€laiiser^eretily  topessessoryaotioaflagaiBit  t£e  fMOon  antitled  to  receive  iha 
rent,  and  not  to  joite  in  which  the  plaintiff  sets  out  his  titie,  and  seeks  to  have 
%Ib  right  deehuredv  and  posseesioa  gtvea  him  in  pmanance  of  that   tltle^ 

Tof  qaeationin  tbeae  eases  ll«w  as  to  the  effect  of  o1.  6,  s.%  Act 
X  of  1859.  The  plaintiffs,  who  were  under  tenants,  saed  in  the  CItiI 
.Conrt,  after  haTing  been  ten  years  ont  of  possession,  for  a  deolaraMoii  el 
their  ^t(le  and  for  possession.  It  was  contended  that  they  ooght  to  have 
rbronght  thejr  snit  in  the  Oolleoter^aOoart  within  one  year  of  di^possessioK, 
4nder  d.  6,  a.  33,  and  8.  80,  Act  X  of  1850.  The  qvestfton  iiras  referred 
to  a  Full  Benoh  by*TieTor«nd/Oampbell,  JJ. 

Mr.  B.  T.   Mam,  and    Baboo  ^ngodemiund    Mo&keryee  for  Ito   appel- 
unts  in  the  first  ease 

Baboos     Bdi^ea    Madhvh    Bonerfe^    and    8reen<ah     Boss     for     the 
respondent. 

StoOB  Mohmdtfo  LaU  Shom§  and   Mmn  OhmMr  BtmfBrJ9e  iot  4he 
^ppeUant  in  the  second  oase. 

Baboo  Buf»^Mei>J^rSdM»  lor  the  lespondents. 

The  opinion  of  the  Full  Bench  wee  delivered  by* 

PiAOocK,   OJ.— We   think     that   the   words  "suits   to    reooTer   the 
occupancy    or  possession   of   any  land,"   dEc.,  in  cl.  6,  s.  83  of   Act   X 
of  1859,  refer  only  to  poB^esBOiy   aetions  against   the  person  .«ititled  to 
receive  the  rent,  and  qob  to  suits  in  which  the  plain  tiff,  sets   out  his  title 

•Regular  A.ppeal,  No.  137  of  1864,  from  a  decree  of  the  priacipel  fiQ<Mer  Asuftsn 
of  Jessore,  dated  the  30th  Joauaiy  1864. 

t  Special  Appeal,  No.  8130  of  1864,  from  a  decree  of  the  Principal  Suddfr 
Ameen  of  Jessore,  dated  the  1st  Angrast  1864,  affirming  a  decree  of  the  Sadder 
Ameen  of  that  district,  deted  the  Srd  March  1863. 

(1)  See  Beng.  Ac<  VIII  of  1869,  ss.  27  and  33 ;  See  also  Chunder  Caomar  Mun' 
dul  V.  Nunn€€  K%anum^  11  B.  .L.,  JULb 
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and  seeks  to  ha^e  his  rurht  dadarea,  and  possession  given  him  in  t>ur- 
souoe  of  thai  title.  Pall  moftning  majjr,  and  we  think  most,  be  given 
to  the  w>rd«"  illegally  ejected,"  witkont  treating  them  as  giving  a 
wider  sense  to  the  words  above  mentioned* 

In  many  instances  which  may  be  euffgested  ander  this  Act,    a   semin* 
dar  having  a  right  to  get  possession  would  be  guilty  of  an  illegal    act 
if  l.e  ejected  his  ryot  otherwise  than  by  means    of  a  decree  of  a  Court. 
For  iusunce,  s  22  says  that,   •'  when  an  arrear  of  rent  shall  be  adjudged 
tolbe  due. from  any  farmer,  or  other  lease-holder^  not  having  a  perma. 
nent  or  transferable  interest  inthe  land,  tke  lease  of  such  lease-bolder* 
shaU  be  liable.to  be    cancelled,    and    the  lessrJ  older    to   be    ejected. 
Now,  if  the  lense  is  liable  to  bo   cancelled    and  the  lease-holder  to   be 
ejected,  the  lease-holder  would  have  no  title   as   against   the   eemindar 
seeking    to !  cancelj  f  the    lea^e.     But     it  is   dechu-ed  tW  *' no   such 
lease  shall  be  cancelled,   nor  the  lease-holder    ejected,  otherwise  than 
in  ezeontion  of  a  decree  or  order   under    the   provisions    of   this    Act" 
A  aeoiindar  therefore  could  not  of  his  own  authority  cancel  the  lease 
and  eject  the  ryot  forcibly,  but  must  get  the  lease  cancelled  by   a    decree 
of  Court.    If,  regardless  of  the  law,  he,    by   force   or   othenrise,    turned 
the  ryot  out  of   his  field,  the  ryot  might  say : ''  You  have  ejected  me 
out  of  my  lands  without  a  decree  of  Court, — ^I  have    therefore  been 
itlegallay  ejected  by  you,  and  notwithstanding  that  you    may   have   the 
tit^e  to  eject  me  according  to  law,    I   ha^e   a   right   to   be  restored    to 
possession  during    the   pendency   of  your   action."    That    suit,   which 
would  be  under  c1.   6,   s.   23  of   Act   X,    must  be  brought    within  one 
y«>ar.    But  suppose  the  ryot  sues,  allegirtg  that  he  has  committed   no 
breach  of  the  conditions  of  his  lease ;  that,  apart  from   the  question  of 
mere  possession,  the  semindar  had  no  title  whatever  to    eject  him  ;  and 
prays  for  possession  with  damages   and  mesne  profits  t  no  such    suit  is 
provided  for  by  s.  23,  and  it  is  clear,  therefore,  that  the  ryot  is  left  to    his 
remedy  in  the  Civil  Court  in  such  a  case.    We  think  he   has  that  right 
equally,  whether  he  daimn  wasilat  or  not. 

Looking  to  the  whole  Act,  it  appears  to  us  that  c1.  6  of  s.  23 
does  not  take  from  the  Civil  Court  the  power  to  try  the  question  of 
title  as  between  a  ryot,  farmer,  or  tenant,  and  the  person  to  whom  he 
pays  rent.  It  follows,  therefore,  that  in  this  action,  which  is  brought 
setting  out  a  title  by  the  plaintiff,  and  asking,  '*  under  the  above  facts, " 
to  be  declared  "  entitled,  on  the  strength  of  bis  documents 'to  recover  pos- 
session of  the  lands,"  he  will  be  entitled,  if  he  makes  out  his  case,  to  a 
decree  tliat  he  be  put  into  possession  of  the  laud   with   mesne  profits^ 
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XWf        and  liatv  cmtipevmilon  in  daBmgeit  to  b&Jt^  ihe  ^xpetntB  el  demolMiiDii 

jitwoppgd*  ^^  booaei  arid  gardta^  iind  fifing  op  the  tiinks  Wbidh  ai«    saM   to   kw 
Bot        been  •zoavated. 

SiuwASii*       The  case  will  be  retoroed  to  IVetror,  1/d  Bdhcb. 


J^t  Loeh,  Mr,  Juttice  Notm^ah^  and  Mr.  JuMtice  l^undii. 


Fehy.  26. 


THS  COLLECTOR  OF  PUBNAey  bsba.lv  or  Qwuvmbnt  (Dbfbndant) 
V.  BOMANA.TH  TAGOBB  and  another,  Trubtbbs  op  DWARKA- 
ITATH  tAGORJl,  DBdkABitD  (Pudvttfrai,* 

w 

THB  MAOIST  RATE  OF  MALDAH  ov  bbhalv  o7  Gotbrnment  (DBtsKD 
akt;  v.  BEBEU  OJLff BUNNBSSA  Km  AHoniKB  (PuiKT»(r&).t 

Ferry — Be*umpfion  hy  Oovrnment—dompmisaUon'^Megutatiok  Ft  of  lftl9— • 
Sfl^ttlafion  X  rill  ofim^-^Reguhxtion  ijX  df  1816-^*0*  Flfl  <tf  18M^«*  I 

A  Buit  for  oompentatiofi  ftir  lihd  Iobb  bMiAiMd  l9jr  rBMon  of  tlis  veimmptiim  l^ 
GDrerniu^tifc,  nnder  BegoUition  VI  of  1959,  <ff  a  #^i7«  ia  iKkt  cc^smsable  by  the 

TffB  firBtof  th^aeoasowaa  a««[itag|iiiftsttbe  OoUeetor    of   Pubna   for 
CidFtopenfiration  for  the  IbM  eu  tamed  by  the  plain >iffa  in  conseqaenoe  of 
tfae  QoTemment  faikvini;  reecimed  a  ferry,  whioh  had  hitherto  belonged 
'%^  orbeeh  under  the  private  management  of ,  the  plaintiffs. 

Au  objection  was  taken  at  the  heai-fng  of  the  a^eal»  whioh  hid 
liefore  been  urged  in  the  lower  Conrt  8,  thab  the  jariBilictioti  6f  the  Otril 
Conrtff  waa  barrtd  by  Regulation  YI,  1811$,  r.  G,  and  Vk^  Qoiifw%'m»ai 
w.  Brij&BOondree  DaseB  (2)  was  cited  in  support  of  the   objec?ft{oti. 


i!he  case  eatne  befo^  Vofgan  and  Pandit,  J J«,  cm  special  appeal 
iirho,  being  of  opihion  that    bho   law   did    nob    exolude    the    jorisdicti  n  • 

'Ol  the  Civil'Cr  nrta  fn  the  matiaer  statei    in   tbal   deciBion,    rj^ferred  the 
question  for  the  consideratron  of  a  Full  Bench. 

**  Special  Appeal,  No.  3864,  frodi  a  decree  df  the  Judge  ef  Rafsllahye,  dnted 
iha  26th  AtigiiRt  18<$4,  reveirsitog  a  de<sr66  of  the  Prfn^i^  Sudd^  Ameea  of  ihat 
'^ifltrict,  dated  the  SM  Deceinlter  1863. 

t  Begular  Appeal,  No.  71  of  1865,  from  a  decree  of  the  ]^rincf|jal  SaddWr 
Amean  of  Diaagpore,  dated  the  11th  Jantiary  1865. 

(1)  By  s.  4)  Peng.  Act  I  of  1866,  '*  All  be  enqnxred  mto  by  stich    Msjditrot^ 

nslaims  for  compensation  Tvhicfa   may  be  ^ho  siiaII  ai^ard  coin'pensaiion  >»  any 

pMerred  by  any  j^ersOn  or  penoais  for  person  or  persona  who  may  appear  .justly 

«ay  loss  whioh  tfmy  be  svstained  by  entitled  tliereto." 
them  in  conseqaenoe  of  any  ferry  haviafp 

been  dedJared  pablio  as  aforesaid,  shall  (2^  g.  D.  A.,  1848,  456. 


tbe  Alagistrato  o!  ^a14iili.    This  p^pe  w^  referj^Qd  tp  j»  Full  l^n^h  by 
Horgaa  a^nd  Glov^r^  JJ.,  to  be  argaed  together  witl)  tbe  fir^t  ca^. 

Baboo  KUhen  Kishore  Ghp89  for  the  appellant. 

S/Uf,  B.  T.  Mai^  B.ni  BMkm^  Umo^'^  Pmhe^  B^^m^b,  Jimhoiofh 
j&kur,  Xahindro  XM  Sh(^m$9  wA  Tmrrtick  NMh  Ihiit  for  ihe  jEespondtnta. 

.  Th9  jadgweat  of  tbo  Fvdl  Ben^h  «m  ^elirerad  by 

Peacock^  0.  J.— The  questioii  in  this  c^e  is,  wbetl^er^  irheji  f^  fijfry 
previously  held  under  ptivat^  xoanageinentj  1^  l>§ett  declared  to  ji^^  ja* 
pnblio. ferry  by  the  Gh>^eniiiierit,  nnd^  the  provi^igpo  <p|  jRegnlat^oi^  ITI 
of  1819,  B.  S»  an  indirifltial  olaipiipp;  compensation  for  the  loss  aUeg^ 
to  hare  been  snsbiined  by  bim,  in  ponsequervce  of  the«extepsioa  of  thp- 
authority  of  the  Goyernmenji,  ca];L  niai|:Ltain  ^ny  aQtipn  in  the  Ciyjl 
Ooarts  taeoloQse  his  elaim^ 

In  eonsidering  this  qnestran,  it  is  necessary  ta  remexxfter  that  ^h& 
fiovammeot  o€  thia  oeontry  has,  in  tarions  i^ejg^tlott^  and  otherwiBe*. 
•liray  B,  asserted  Hs  parainouot  right  to  deal  irith  ferried,  and  cl^ms  to  take 
tolls,  at  ferries,  for  providing  passage  over  rivers';  see  Begnlatioi^ 
:XVIII  <A  ISOe,  p.  %  pis.  4,  ^,  ^i  Regulation  XTX  of  l8;fB ;  and  CSrcular 
Ord^r^  Sadder  ^n^  Nizamut  Adawl.at,  .2&th  Ju^  1845,  Np.  208.  B^ 
3ftegnlation  XIX  of  181&,  s.  9;  it  t^s  pspressly  ^provided  that  the 
Courts  of  Judicature  should  not  tak^e  ^cg^nixance  of  any  pla^imt  ^ 
jLedootio  i\or  cQmpen8atiop.9naoiM)untof  tbf  itiplls  levied  a^  any  ferrjj  ^9^ 
These  words  are  not  foi^nd  in  Beg<j^latioi^.yi  of  .1SI9.  It  ip  ar^n^  tibAfi. 
the  tDivIl  OouiTjbfi  tasast  bHerefor^  h^rp  ||^sdiietiQn^ 

.  S.  1  of  Act  yin  of  1859  has  been  referred  to  in  argument  a» 
^ing  smAi  nght.  It  iMtys  .that  '^e  Oivjl  Gourts  afhafl  tailM  coffBomnoB 
ni  All  Auitf  9f  a  olviV  j^t«ra/'  That  m,  ^fia  CoMrt  ^la  oompetent  to- 
investigate  the  complaint  of  tbe  snitoif^,  tind  4etilttiiA6  whetkeff  ^e  has  a 
Jb^  right  or  i^ot.  Althouj^b  ^0  Cfmp  h^  ccgniniQoe  of  tiie^iu|l|  it 
/wan^t  4^ree  (ac  the  j4ftiiitiff  wtes?  be  bAn  a  c*uae  of  »#w«k  Tb^  quei^ 
tion  then  arises  whether  tborf  ^,«oause  o^  aation  vested  in  ibe  olain>a^^ 
{{^Q)^ti.o9  yi  ol  ISJi^,  fl.,%  doacribiBa  vjM^t  f erria9  are  tobepoffli- 
der^  pohlio  f eiri^.  OU  axrf  that  section  reBarvo«i.i*o  thf  XJovOTwea* 
tbe  power  of  determinia^  wOiajb  forrifp  ;»b^l^  ^««a»«4  P^Mio  farrfw^ 
subject  to  the  immediate  control  of  th# '  Magistratea.  It  prohibits 
Ma^Mtes  ii^Om  asBoaling the-  laMO^trnfiR^  of  feniea  ^Mek  ter^  Mt 
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been  let  in  l*rm  or  hold  khw,  or  otlienrMe  subjected  ta    MsoBsmont  hy 

the   Collector,   Sbo^   withoot   the   prerioiw    authority    of  CtoTernment; 

T"CoLijo.^  g  g  reqairee  lists  of  ell  public  ferries  to  be  stuck  up  in  the  cutcherrios 

*^*    V.     '     ftud  thsQUM.    8.  6  euActe  that  •*  such  lerriee  shall  exdusirdy   belong  to 

EoMia^TH    Q^^eroment,  and  no  person  shall    be  aUowed  to  eesi^   a  feny  boat, 

•—         plying  for    hire  at  or  in  their  immediate  ricinity,  without  the  previona 

THiMAOiB.    ^^^^    ^   ^^^   Magistrafce  or  Joint  Magistrate''    If    the  Begula*ion 

Maldah  Stopped  there,  it  is  dear  that  the  phnntifl  would  have  no  legal  daicn 
under  this  Begulation  lor  compensation.  But  it  was  considered  not 
right  to  deprrre  the  party  altogether  of  compensation   for  the  loss  ol 

prfrilegee  which  had  beeu  de  fydo  eo joyed ;  and  the  section  goes   on  to 
proride^  "  that  due  attention  shall  be  paid  to  an  claims  for  compensation 

which  may  be  preferred  by  indiyiduale  for  any  loss  wh^fa   nwy  be  sus* 
tained   by  them  in     consequence  of  the  extenison  of  the  authority  of 
Government  to  terries  hitherto  under  their    private  management,  and 
which    may   noi  haye  been   heretofore    let   in   farm  or  held   khas,  or 
oth  rwxse  deemed    subject    to  assessment  on  account  oi  Oovemment.*' 
An  Aety  oi^  Regulation,  does  not  osaally  giro  a  right  to  claim  compen- 
sation by  saying  that  due   attention   shall  be  paid   to  a  datm.    But  tha 
Begulation  goes  further,  and  shows  how  such  claims  are  to  bo  enqaired 
into :  d.  2  says  I'-^'^CIaims  ol  that  nature   shall   be    enquired  into    by 
the  Magistrates  and  Joint  Magistrates,  and  their  opinion  on  the  merits 
of  each  case  shall  be  reported,  through   the  channel  ci  the  Superintend- 
ent of  Police,   for  the  oonsideration  and  orders    of  Gbvemment.'^  It 
appears  to  us,  therefore,    that  when   the  Legislature  said  that  these 
daims   should  receive  due  attention,  it  meant  no  more   than  that  they 
should  be  enquired  into  in  the  manner  prorided  by  the  Begulation,  and 

that  it  did  not  intend  to  give  any  right  enforceable  by  suits  in  Coart« 
The  case  is  annalogoua  to  that  of  8teven»  v.  Jeaeoche  (I)  and  Doe  de^^ 
The  Bi$hop  of  Booheeier  v.  Btidgei  (2>,  where  the  Court  of  Queen's 
Bench  in  England  laid  it  down  that  if  the  Legislature  creates  an  obliga- 
tion to  be  enforced  in  a  specific  manner  as  a  general  rule,  perlormanca 
cannot  be  enforced  in  any  other  way. 

Vfe  think  that  the  rule  laid  down  in  the  decision  of  the  Sudder  Court 
in  The  Oovemment  ▼.  BHfoeoondree  Daee^  (8)  was  right,  though  we 
do  nob  adopt  the  reasons  there  assigned  for  the  rule. 

The  decision  of  the  lower  Courts  will  be  reversedi  and  a  decree 
given  for  the  defendaitts  with  costs.  This  decieioD,  it  is  ad  nitted  by  all 
parties,  will  govern  Begular  Appeal  No.  71  of  1865. 

a)  11  q.  B.,  7»L  (2)  1  B.  &  Ad. 847.  (3)  a  D.  A ,  1848,  i^ 
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Befote  Sir  Bameg  Peatock  Kt,  Chief  JtuHee  Mr,  Justice  Trevor,  Mr. 
Justine  Loch,  Mr,  Justice  Norman,  and  Mr  Justice  Pundit. 

LAKN  \  BAIN  SI  Sim  and  others  (PlatnttfF6)  v.  MUS^AMUT  BANBE         18«7 

M ANEOEE  ABD  0THSB8  (Dk^BKOAITCs).  *  Feby.  26. 


Jet  XIX  0/1841,  fifummory  Ordw  under — Suit  far     ossession—LimUcUion- 

^Aet  XIV  a/1859,  «.  cU  6  &  12. 

A  8uininor7  order  ander  Act  XIX  of  1841,  for  possession  of  property  left  by  m 
deceased  person,  is  no  bar  to  a  regular  suit  to  try  the  title  to  snch  property  and  to 
obtain  possession  nnder  that  title ;  it  i%  therefore^  nnaecessary  to  set  aside  the 
order  before  granting  r^ief  in  tne  snit.  Hence  tbe  period  of  limitation  for  saoh 
regalar  snit  is  chat  provided  by  oL  12,  s.  1,  Act  XIV  of  1859,  namely  twelve  years, 
and  not  one  year  as  provided  fy  d.  6  of  the  same  section  (1). 

The  plidotiffs  in  this  oase  sned  to  set  aside  a  sumniary  order  under 
Act  XIX  of  1841,  for  possession  of  the  property  of  two  deceased  persoos* 

Cbffin  bingb  and  Nepal  Singh  and  to    establish   their  own  title  to,  an^ 
for  possession  of,  such  property  as  heirs  of  the  deceased  persons. 

Bayley  and  E.  Jackson,  JX,  held  that  the  suit  was  barred  by  d.  5,  s.  h 
Act  XIV  of.  1859;  but,  upon  an  application  for  review  by  Mr.  Twidale, 
who  contended  that  tbe  period  of  limitation  was  that  proveded  by  s.  1, 
ci.  12,  namely  twelve  years,  they  submitted  the  case  for  the  opinion  of 
a  Foil  Bench  with  the  following  remarks  :— 

*' After  bearing  the  objections  of  the  opposite  partyi  we  consider  that 
this  application  for  review  ought  to  be  admitted.  Mr  Twidale  for 
the  applicants  has  shown  ta  as  that  our  decision  as  regards  the 
application  of  oL  5,  s.  1,  Act  XIV  of  1869,  to  awards  under 
Act  XIX  of  1841,  conflicts  with  the  opinion  of  Steer  and  Glover,  JJ.» 
in  the  case  of  Mussamut  Momeedunnissa  v.  Mahommed  Mi  (9),  and 
again  with  the  opinion  expressed  by  Morrgan  and  ShumbooNath  Pan- 
dit, JJ.,  in  Bipro  Psrshad  Mytee  v.  MASsamut  Kcmye  Deyee  (3). 

Under  these  circumstances,  the  point  in  question  most  be  referred  to 
a  Full  Bench  for  final  determination.'' 

Mr.  B.B.  Twwljjle  for  the  applicants. 

Mr.  B.  T.  Allan  Moonshee  Amew  A%,  and  Baboos  Kieem  Kishore  Ghoee 
and  Uunoda  Pcrshgd  Banerjse  contra. 

•  Beview,  No.  866  of  1864,  from  a  judgmiBnt  of  Bayley  and  fl  Jaoksoo^  J Jn  in 
Begnlar  Appeal  No.  198  of  1864 

CD  See  Act  IX  of  1871.  Sohed.  H,  Nos.  H  W  \  W.  H.,  40. 

43.  &  146.  (3)1W.B.,8«- 
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1S67  The  opinion  of  the  Fall  Bench  was  delivered  b^ 

"lakmabai"  Peacock,  0.  J.-*If  thw  were  n  «aife   nrarelj   to   sat   amde  fk  fHUmnaiy 

SiKGH        deoision  at   to  the  right  of   poaaeaaoo  nnAtr  A«t  XIX   of   1941,  we  ara 

^    **  of  opinion  that  (if  any  liuok  suit  is  maintainable)  it  ahoald,  under  d.  & 

RaVis       b.  1,  Act  Xiy  of  1859,  be  brought  witbiM  Qoe  year.    Here   the  plaintiffft 

Hankoxa     ^  Q^^    Bimply    raise    the    question   whether   ihe   Judge'a  order  under 

that  Act  was  rigpitly  made,  bat  seek  to  establish  their  own  title,  and  to 

be  put    into  poises  ion  as   the    heirs  of   Chsan   Singh    and  Nepal  Bingh* 

Two   cases  have    hO'^n   referred    to^-^Oreedharee  I>098  t.   Nwid  Kiihore 

JhUt  Moknni   (1 )  an  i    Mu$9am'ui,    MomeedumniMsa  ▼.    Mahommed  AU  (2). 

The  question   is,  doe^   the   amnm^rf    order    made    nader   Act   XIX  ol 

1841,  and  intended  only  to  affeet  the  question  of  pt^saeasion,  operate  ai 

a  b  r  to  a  regular  suit  to  try  tSe  ti^le  P 

The    recital    of    th»*t     Act    is  as    follows ; —•'Whereas    much    incon* 

venience  has  be<^n  experienced,  where  persons  have  died  possessed 
of  moveabfe  and  immov^able  property,  and  the  same  has  been 
xaken  under  pretended  claims  of  rigbt  by  gift  or  succession ;  th6 
difficulty  of  ascertninina;  the  precise  nature  of  the  moveable  property 
in  suob  oases,  tlie  opportunities  for  missappropriating  such  property  and 
also  tbe  profits  of  real  property,  the  delays  of  a  regular  suit  when  vexa* 
tiously  protracted,  and  the  inabilily  of  heirs  when  ont  of  possession  to 
prosecute  their  rights,  affording  strong  temptations  for  the  employ- 
aacnt  of  £oroe  or  fraad,  So  oorder  to  <)bta'n  poase9»io9>«  and  whereas,. 
Irom  the  abora  caiteea,  ihe  ttaxHimatiaioa  of  a«taal  pesaesflioB  wbo9 
iakea  upon  a  aacoeasissi,  does  fiok  -  affbrtt  an  imdioatUm^  of  nghtful  titU 
«qMl  to  tkat  of  a  deoia&on  by  «  Judge  «fter  ]iearin«  all  parties  in  a  aom<>^ 
coory  float,  though  «aab8«4niaiMr|r  sniA  miay  net^  au£S«ieatto  2>reveat«k 
party,  mmoted  f^reaa  po«aB0sion  tJkeroby*  ifcm  iaatiiUituiva  regj^Qlar^iujt^ 
•  .  . '  .  and  ariMFOaB  at  wiU  be  Tery  lacottTenaeBt  to  interfiara  wltJ^ 
succession  t*  asta^aa  .  •  .  .  bfdnunmasy  Bmita,  uniaas  satijsfEiiotory 
groHfida  for  Mioh  pnocaedaaga  akali  appear*  and  nnleaia  aooh  pBoeoMUaga 
shall  be  required  by  or  on  the  behalf  of  partiaa  i^iring  aaliaieatorf  fNR6of 
that  they  are  likely  to  be  materially  prejudiced  *  if  left  to  the  ordlnaiy 
remedy  of  a  regular  suit  j"  Thea  s.  1  says :— It  is  hereby  *  enacted 
ibat,  whenetrer  a  peraon  dies  leaving  prc/peity,  moroalMe  -or  immme^ 
able,  it  shall  be  lawful  for  any  person  claiming  a  tight  by  saoeesflioa 
thesatlo,  «rtoa&y  portioa  ihereaf,  ^n^ake  appUioatiiaL  io  the  Ju^^of 
the  Court  of  the  District  where  any  part  ^f  the  ino|Mrty  ia^onnd  or 
situate  for  titief,  either  after  aetual  poMewAoA  b^  ^beao  iaaLOU  hj  «QOt]ier 

(1)  2  pay»  Bop.,  633.  (2)  1 W.  B.,  40. 


person,  or  when  forcible  means  of  Beiaing  possessioa  are  apprehended." 
S.  8  saya  :  "  And  it  is  hereby  esaobed  that  the  Judge  to  whom  such 
applicatidhBhallbemade,  shall,  in  the  first  place,  enquire  by  the  solemn 
decJaration  of  the  oomplnuaat,  and  by  witaeasea  and  documents  at  his 
disoreticm^  whether  there  be  str  ng  reasons  for  belieriug  that  the 
party  in  posaefision,  or  taking  forcible  means  for  seiaing  possession 
has  no  lawful  title,  and  that  the  application  or  the  person  on  whose  behalf 
he  ftppllw  is  teftlJy  ^nti  led,  and  is  h"ke!y  to  be  materially  prejudiced 
if  left  to  the  ordinary  remedy  of  a  regular  suit,  and  that  the  application 
Tmn^abhrna^J'  ^Xltens.  4  enacts  f**  And  it  is  hereljy  orMctoGi  that* 
^castt  the  Judge  ahaU  be  satisfied  of  the  existence  of  auoh  ntrong  ground 
c*  b6lbf«  b«t  not  crtiei^ia .,  h&  shall  cite  the  party  oompkaineU  of,  and 
give  notice  of  vacant  or  disturbei  possession  by  publioatrion,  and  after 
Um  «Kpir«i«km  «f  a  reaMMiaMe  time  alkali  delermina  aamraariiy  t.e  right 
t^p«B8«Biri0D8ii^ect  ter^gnlarstti^Cafi  herelMfter  m0ftiion6<i).»nd  ahM 
d^V»r  tHMfSessioM  uott>rdlnsly.**  ak  IS  eays ;  *•  Ana  i&  ia  hereby 
miaGied  thai  ihe  dedaioa  of  the  Judgv  ilpon  the  eamaaiy  aiit  utttUdr 
tlifr  Aet  ih«kl  have  no  otiwr  efface  1;han  that  ol  aeteling  tke  aotual 
t»6S8e98icn  7  iHit  that  for  this  purpeee  k  shall  b«  fisal,  wot  ««bje«t  to 
ittiy  Apipfial  OP  order  f«r  Mvievr/'  tk  17  aays;  "And  it  is  hereby 
l^t^lded  thttt  notluftg  in  this  Aofc  oontained  sbaU  be  any  impedioieat 
t0  1^  ^ilft^ing  elib  r^mlar  Boit,  eidkar  by  the  ^tfty  wheaaa^lto^iiMi 
ttaay  ht^re  bwtt  nejeeted*  foele#e  or  alier  ttfiing  ihe  party  in  pMsessicm, 
&t  by  the  party  wh«  laay  havfr  been  ovietod  from  the  poas&ssion  uiMidr 
%\iBa  Aoi*"  If  ti^e  wtmKiity  orA&t  saade  lUhdffir  this  Act  is  -to  be  no, 
impediment  lo  bring  a  xef^iilar  soat,  thera  ia  no  necessity  for  settiag 
«aidetfaat  cMer.  Then  the  qnealioa  my  within  w%at  timi»  ia  the  M^gubur 
Ihzit  ^  be  broagbt  to  tty  tiie  ti4>le  to  llmd^  and  to  be  ^^t  into  possession 
tlitf^  The  mitnaiary  eird«r  cannot  bepbeaded  oreat«p  aa  a  bar  to  the 
maintenance  of  l^he  'suit  lo  trf  t\»  titk^  and.  to-  be  put  into  possession 
under  that  title.  01.  Ifi^  s,  1^  Adt  XIY  o£  1868,,  fixee  the  |i^od  of  limi. 
iMion  In  MiitB  lor  the  rd^overy  of  immoveable  property,  or  of  any 
IntoiMBtlii  tmnciOTMabiie  properjby^  te  which  no  other  proviiion  of  that  Act 
applies,  at  the  period  of  twelve  years  from  the  time  when  the  cause  of 
tetion  arose.  We  think,  then,  thafc  the  period  of  limitaiion  in  such  a 
rsnit  as  this  is  twelve  jearst  and  not  one  year. 

The  case  will  be  Pent  back  to  the  Division  Gonrt  which  referred 
it  to  us  with  this  expression  of  our  opinion.  We  may  add  that  we 
'ezpnn  no  opiaion  as  to  the  effect  of  summary  orders),  other  than  those 
under  Act  XlX.  Of  184!^ 
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Febv.26,     ^^o^  Bur  Bcamet  Peacock  Kt.,  Ohuff  JuHice,  Vr,  JusUce  Trevor,  Mr,  JuHiet 
^   L  ^och,  Mr,  Justice  Iforma/n^  and  Mr,  Justice  Pundit, 

nUBRONATH  ROY  ahd  othbbs  (Defekdaitts)  v,  B.  W.  SCOTT  amd 

OTHERS  (Pl«INT1FF8).* 

Aa  YllJ  of  1859,  §,  ii-.£iin^  Award'-Ordor  of  Mngulraie  wider  Act  IV  of 

ISiO  ^AdjmdtcaUon  hy  compelnU  auihoriiy, 

Keither  mi  order  by  a  Magistrate  vndar  Aot  IT  of  1840  as  to  possession  of  laadsb 
nor  an  award  bj  the  sarvej  aatherities,  is  an  adjndioation  br  a  oompetent  antbori- 
ty  within  the  meaning  of  the  proWso  in  e.  14  of  A.ct  VIII  of  1859  snoh  as  to 
preolode  aa  enquiry  by  a  Giril  Oourt  under  that  section  a^  to  whether  lands  in 
diapute  are  within  the  local  limits  of  theConrf  s  jnrisdiotion. 

The  plaintiffi  stied,  in  the  Oooft  of  the  PHBoipal  Sadder  Ameea 
of  Badcergani^e,  to  rooorer  oertoin  Isnds.  The  defendants  objeoted  to 
the  jiirisd'ctlon  of  the  Oourt,  alleging  that  the  lands  in  dispnte  formed 
part  of  their  aemindari  whi 'h  was  in  the  district  of  Daooa;  aad»  in 
support  of  this  allagaiion,  they  relied  on  an  order  by  the  Magistrate 
under  Aot  I7of  1849«  who  f  oand  that  they  were  in  possession  of  the 

lands,  and  on  an  award  by  the  survey  authorities  in  which  the  lands 
were  staged  to  be  part  of  the  defendant's  seniindarL  The  Principal 
Sadder  Ameen  found  that  the  lands  were  in  the  distriot  of  Baokergungo 
and  belonged  to  the  plaintiffs,  and  this  finding  was  oonflrm^d  by  the 
Subordinate  Judge.  On  special  appeal  to  the  High  Oourt>  Morgan 
and    Pandit,  JJ.,   considered    themselTes  "  compelled  by  the  proviso 

of  8.  14,  Act   ym  of  1859,  to  set  aside  the  judgments 

as  haviag  b«en  passed  by  Oourts  not  having  jurisdiction,  the  land 
having  been  adjudged  by  competent  authority  to  ba  within  the  Zillah 
of  Da  oa."  On  application,  however,  by  the  plaint  &  for  a  review,  the 
learned  Judges  referred  the  case,  together  with  others  (Special 
Appeals,  Noe.  2101,  2102,  2103,  and  2L04  of  1864)  in  whioh  the 
same  point  arose,  for  the  opinion  of  a  Full  Bench,  observing  that 
their  decision  was  in  conflict  with  the  ruling  in  Hurronaih  Eoy  v. 
Anund  Ohunder  Boy  (1)« 

Baboos  Sreenath  Date  tkndBungthee  Buddun  Sen  for  the  appellants^ 
Mr.    A.     F.     LUufhanif    B^boo    Onoocool     Ohunder     Mookerjee,    and 
Moulvi  Aftahoodeen  for  the  respondents. 

*  Special  Appeals,  Noe.  2100  to  2104  of  1864,  from  the  decrees  of  the  Offieiating 
Additional  Jadge  of  Backergnnge,  dated  the  4th  May  1884^  affirming  the  decrees  of 
the  Principal  Undder  Ameen  of  that  distriot,  dated  the  Snd  May  1863. 

(l)lW.Bo829. 
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The  opinion  of  the  Full  Benoh  vas  delivered  by  ^867 

Pbacocki.  C.J,— The  plwntiflE  in  this  case  pned  in  the   Backergunge    Htohoxaih 
Coart  for  the   recovery    of  certain    lands,   and    the  defendant  objected  v, 

that  the  lands  in  question  were  not. in  the  district  of  Backergunge.  K.W.  Soon. 

By  8«  5  of  Act  YIIl  of  1859,  the  Court  has  jurisdiction  if  the  land 
is  sitoate  within  the  limits  to  which  the  junsdiotion  of  the  Court 
extends.  Under  a.  14  the  Court  bad  power,  before  it  proceeded  to 
try  the  suit,  to  enquire  and  determine  whether  the  lands  were  in 
Backergunge  or  not.  The  proviso  to  that  section  is  as.  follows:— 
**  Provided  tlut,  ii   it  is   shown   that    the   land   in  dispute    has   been 

adjudged  by  competent  authority  to  belong  to  an  estate,  village  or  other 
known  division  of  land  situate  within  the  local  juiisdiction  of  another 
Court,  the  Court  in  which  the  suit  is  brought  shall  reject  the  plaint,  or 
return  it  to  the  plaintiff  in  order  to  its  being  presented  in  the  proper 

O^tirt.''  This  seems  to  amount  to  no  mora  than  that  if,  on  the  presenta- 
Uon  of  tbeplaiut,  the  Court  should  find  that  the  question  has  been  already 
determined  by  any  authority  competent  to  try  aud  decide  it,  the 
Court  should  reieot  the  plaint  or  return  it  for  the  purpose  of  being 
presented  in  t^e  proper  Court* 

It  cannot  be  said   that   either  the   deoision   of  the  Magi'^trate  under 

Act  ly  of  1840,  which  found  that  the  defendant  was  ia  possession  of 
those  lands,  or  the  award  of  the  snrveyor,  was  a  decision  by  a  competent 
authority.  Neither  the  Magi  ^trate  nor  the  Superiutendent  of  Survey  had 
power  to  determine  the  question  c  )nclusively.  In  order  rightly  to 
apprehend  the  meaning  and  object  of  the  proviso  it  should  be  compared 
with  B.  2. 

Two   cases   were   cited:  Shamkai^to   LaiKoree    Choiodhry    y.    Hunrish 
Chnnder  ChiOwdkry  (1),   as    to   which   w<3   need  only  observe    that  the 

rejection  of  a  plaint  under  s.  li  caon'>t  give  jurisdiction  to  a  Court 
which  does  not  otherwise  possess  it;  and  JIurr(math  Boy  v.  Anui%d 
Chtmder  Boy  (2),  whioh  is  similar  to  the  present  case. 

The  point  is  a  very  clear  one,  and  tho  papers  must  be   sent  back  to  the 

Divisional  Court  with  an  expression  of  our\^opinion  that  the  lower 
Court  had  the  power  to  try  whether  the  lands  .were  in  Backergunge 
or  not. 

The  above  order  applies  to  Special    Appeals.  ITos.  2101.  2102,  2103- 
and  2104  of  1864. 

(1)    2Hi^e's  Bep.,  4S6.  (2)  I  W- R.,  329. 
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March.  12.  ^^f^^^  g^^,  Barnes  Peaeoeh,  Kt.   ChUf  JuHiae   Mr,  Ju*tic€  Trwor.  Mr. 

JwUce  Loch,  Mr.  Juitiee  Kemp,  and  Mr.  JvsHee  Ma^henon^ 

PEOTAB  CHUNDBB   OHOWDHRY    awd    othcba    (PLAiXTirrs)    v. 
BBOJOLOLL  SHAHA  akd  othcbs  (Defkndikts).* 

Bale  in  E^Deeuiion^Limiiaiian-^Act  VJII  of  1859,  sf.  249, 259.  264  4*  269— 

Jet  XIV  of  1859.,  8.  UeU.^^- 12  (1). 

In  ezeeution  of  a  decree  obtained  a|rain>t  A,  his  right,  title,  and  interest  ia 
CArtaiu  property  were  sold,  bat  the  oertiflcate  of  sold  erroneonaly  reoited  that  A 
and  B'b  anoestor  were  defendants  in  the  snit,  and  that  the  intereet  of  the  defen- 
dants in  the  anit  had  been  sold :  and  accordingly  the  pnrchaaer  waa  pnt  in 
posseaaioii,  nnder  s.^C4v  Aot  VTII  of  1869,  ol  the  right,  title,  and  interest  of  B'a 
ancestor  aa  well  aa  of  A  in  the  property.  In  a  anib  brought  by  B  for  conflrmation 
of  title  and  recorery  of  poaaeasion  after  the  lapse  of  a  year,  but  within  twelre  yearsy 
from  the  date  of  diaposaession,  HUi  that  the  anit  waa  not  barred  by  lapee  of  #iine« 

A  peiaon  diapoasessed  of  property  in  ezecation  of  a  decree  againat  another 
peraon  and  claiming  to  be  entitled  to  poflseaaion  is  not  bound  to  proceed  under  i. 
2«9  of  Act  Till  of  1859. 

A  DSCBSB  for  the  payment  of  money  was  obtained  against  Shamdyall 
in  the  Conrt  of  the  Sadder  Moons' ff  of  tfoorahedabad.  The  decree  was 
sent  to  the  Moonsiff  of  Beerbhoom  for  the  purpose  of  being  executed. 
In  executing  the  decree^  the  proclamation,  whioh  was  issued  under 
B.  249,  Aot  VIII  of  1859,  declared  that  the  right,  title  and  interest  of 
Sl.amdyall  ia  certain  property  specified  therein  wonld  be  soM.  The 
property  was  pnt  up  for  sale  under  this  prcclamatton,  and  BrojoloU 
8haha  became  the  purchaser.  He  obtained  a  certificate  of  sale  undc' 
B.  259,  Act  Yin  of  1859,  but  by  some  error  it  was  recited  in  the  certi- 
ficate of  sale  that  the  plaintifi's  ancestor  Eriatodyall  as  well  as  Shamdyall 
were  defendants  in  the  suit,  and  that  the  interest  of  the  defendants  in 
that  suit  had  been  sold.  The  property  being  in  the  possession  of 
ryots,  a  notice  under  s.  264,  Act  VIII  of  1659,  was  gtven  on  the 
17th  January  1863  to  the  occupants  of  the  property,  that  the  interests 
of  the  persons  who  were  described  in  the  certificate  of  sale  had  been 
Bold,  and  BrojoloU  thus  obtained  possesssion. 

The  present  suit  was  brought,  on   the  SOth   January  1865,  by  Protab 
"  Chunder  Ghowdhry  and  others,  for  confiromation  of  title  and  recorery  of 

*  Special  Appeal,  Ko.  1137  of  1866,  from  a  decree  of  the  Principal  Sadder 
Ameen  of  Beerbhoom,  dated  the  Slat  Jnnaary  1866,  affirming  the  decree  of  the 
liooaaiff  of  that  district,  dated  the  12th  July  1865. 

(1}  See  Act  IX  ef  1871,  Sohedole  II,  Nob.  14  &  145. 
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po^sesgion  •!  the  shares  wbicb  bad  been  taken  possession  of  by  Brojo- 
lull  undet'  the  certificabe  of  sale^  on  the  gironnd  that  Brojololl  bad  pur- 
chased only  the  right,  title,  and  interest  of  Sbamdyall,  and  that  the  sale 
did  not  pass  the  riffhts  of  the  plaintiffs'  ancestor. 

It  was  contended,  uUer  cdia,  by  the  defendant  that  the  suit*. was  barred 
by  ol.  8. 8.  1,  Act  XINT  of  1859. 

The  Sadder  MoonsifE  of  Beerhhoom  held  that  cl.  3,.  s  1.  Act  XIY  of 
185^,  was  inapplicable^  as  the  suit   was   not    bronght   for   reversal    of  a 

summary  order  bab  for  establishment  of  title  and  as  the  suit  had 
been  bronght  within  twelve  years  of  disipossession,  it  was  not  barred. 
He  dismissed  the  suit,  however,  on  t]|^e  merits. 

Both  parties  appealed.  The  Principal  Sadder  Ameen  held  that  as  the 
suit  had  been  brought  after  a  lapse  of  more  than  one  year  from  the  date 
of  the  defendant's  possession,  it  was  barred,  and  accordingly  dismissed 
the  plaintiffs'  suit.  In  support  of  his  judgment  he  cited  Bahee  SuboOm 
run  ▼.  Sheikh  Qolam  Naje^  (1)  and  Bam  Gopal  Boy  y.  Ntrndo 
Q  opal  Boy  (2), 

The  plaintiffs  appealed  to  the  High  Court.  The  case  was  heard  before 
Kemp  and  Markby.  JJ.,  who,  differini<  from  the  ruling  in  Bam  Qepal 
Boy  r.  NuTido  Qoptd  Boy  (2),  referred  the  following  question  for  the 
opinion  of  a  Full  Bench. 

"Where  a  party,  purchasing  the  rights  and  intersta  in  immoveable 
property  of  a  judgment-debtor  in  execution  of  a  decree,  evicts,  by  act 
of  the  Court,  a  third  party  whose  rights  are  independent  of  the  right  of 
tbe  judgment-debtor,  in  such  case  must  the  injured  party  sue  witbin 
one  year  from  his  cause  of  action,  or  can   he   bring  bis  suit    within  the 

rdinary  period,  vur.,  any  time  within  twelve  years  from  the  date  of 
bis  cause  of  actionP* 

Baboo  NUhmdhah  Sen  for  the  appellants. 

Baboo  Tarruch  Naih  Sen  for  tbe  respondents. 

The  opinion  of  tbe  Full  Bench  was  delivered  by 

PsAcocK,  0.  J.— In  tbis  casea  decree  for  tbe  payment  of  money  was 
obtained  against  bhamdyall  in  the  Court  of  the  Sudder  Moonsiff  of 
Moorshedabad.    The  decree  was  sent  to  tbe  Moonsiff  of  fieerbhoom  for 

the  purpose  of  being  executed,  and  ip  appears  that," in  executing  that 
decree,  the  proclamation,  which  was  issued  under  s.  249,  Act  YIII  of 
1859,  declared  that  the  right,  title,  and  interest  of  Sbamdyall  in  certain 
property  specified  therein  would  be  sold.  The  property  was  put  up  to  sale 
(1)  2  W.JL,  55.  (2)  4  W.  B.,  42. 
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1867  tinder  thni  proslamation,  and  the  defendant  became  the  purchaser.    At 

Pbo '/LB  ^^^  ^^™®  when  he  niLiae  the  purchase,  and   when  he  filed    the    amount 

CHUNDxa  which  it  would  be  worth  his  while  to  gi re  for  ibat  which  was  about  to 

CHownnat  \^  g^^^^  -^^  knew  that    he   was     purchasing    oul/    the  r'ght,  title,  an  t 

SbojclolIi    interest  of    Shamd/all.     Proceedings    went   on   until    it   came  to   the 

Shaha.       granting  of  a  certi£k»ite  of  sale  onder   s.  2d^,    and  then    by    some  error 

(whether  intentional  or  noi,  it  is    unnecessary  to    decide),  it   wae    recited 

in  the  certificate  of  sale  tbat  the   plaintiffs'  ancestor    Krifltodyall,  as  well 

as  Shamdyall,  was  a  defendant  in  the  smt,  and  that  the  interests  of  the 

defendants  in  thai  suit  had  been  sold  ;  so  that,  in  fact,  instead  of 
declaring  thai  only  Shamdyall'a  interests  in    the  property  had  been  sold, 

it  was  declared  that  the  interests  of  the  plaintiffs'  aaoestor,  as  well 
as  dhamdyAll's  interests,  had  been  sold  under  the  decree.  In  dkrrying 
out  the  ezeoution  under  s.  264  of  the  Procedure  OodOi  Uie  property 
being  in  the  possession  of  ryots,  a  oopy  erf  the  certificate  of  sale  would 
have  to  be  affixed,  and  a  notice  g  i ven  to  the  occupants  of  the  land  tksl* 
the  right,  title,  and  interest  of  the  defendants  had  been  trensforred 
to  th6  purchaser,  coupling  the  notice  with  the  oopy  of  the  ciertificate  of 
sale.  It  would  appear  tbat  notice  was  given  to  the  oconponts  of  the 
property  that  the   interests  of  tbe  persons  who  were   described   in  the 

certificate  of  sale  as  the  defendants  had  been  sold. 

By  puttinf;^  the  anotion-purohaser  into  possession  in  that  manner, 
aooordtng  to  s,  264,  it  may  be  said  that  the  plaintiffs,  or  their  ancestor,  were 
dispossessed  of  their  interest  in  the  property  nnder  the  execution  of  tho 
decree,  and  they  might,if  they  had,  pleas-d  have  applied  within  one  month 
from  the  date  of  such  dispossession  to  the  Court  by  which  the  decree 
was  ez<>cnted,  and  complained  of  their  having   been  s^o    dispossessed,   and 

the  Court,  under  s.  269  of  Act  YIII  of  1859,  would  have  inquired  into 
the  matter  and  passed  such  order  as  it  oon  idered  proper.  If  the  Moon- 
siff,  upon  theT  making  such  application,  had  decided  that  their  interest 
had  been  properly  sold,  or  that  thit  of  which  they  had  been  dispossessed 
actually  belonged  to  Shamdyall,  they  could  not  haye  appealed  against 
the  order,  but  might,  within  one  year  from  the  ^  date  of  that  order, 
have  broug'-t  a  regular  suit  for  the  purpose  of  establishing  their  right. 
This  suit  is  now  brought  by  the    plaintiffs   for   onfirmation    of  their 

itle,  and  to  recover  possession  of  the  property  of  which  they  w«ro 
dispossessed,  and  the  question  referred  to  us  is  whether  the  plaintiffs 
arebarredbycl.  ?,  S.1,  Act  XIV  1859.  That  clause  fiieil  the  period 
of  limitation  to  suits  to  set  aside  the   sale  of   any  j^roperty,   moveable  or 

immoveable,  sol  1  under  an  ]  execution  of  a  decree  of  any  Civil  Courts 
Bot  established  by  Boyal  Charter,  when  such  suit  is  inaittiaii»ble,  at  on© 
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jear  frr  m  ike  dttd    at  which  such  sale  was  oonfirmdd»  Or  woald  6ther-        1867 

wise  have  beoonQe  final  and  oDnoidsiye,   if  no-finch  unit  had  been  bronshfc  """"!!! 

*       Protas 

But  this  suit  is  not  broughb  to  set  aaide  the  sale  of  the  property.    It  is  Chundbr 

brought  merely  to  confirm  the  plaintiffs'  title,  and  to  restore  tchm  to  pos-  Chowdhuy 

sespion.    It  is  contended  on  the  part  of  the   defendants  that  the  suit,  Brojololl 

although  it  haa  not  been  brought  to  set  aside  the  sale,  is  sab  tantially  a  Buaha*. 

suit  to  set  aside  the  sale  of  the  plaintifia'  interest,  becnuae  the  plaintiffs 
oantK)t  be  put  into  posseaBion  until  that  sale  has  been  set  aside.  It 
appears  to  us  that  the  clause  referred  to  does  not  apply  to  a  suit  lor 
setting  aside  certificates  of  sale,  but  only  to  a  suit  for  setting  aside  sales. 
The  sale  took  place  under  the  proclamation  and  was  completed,  and 
the  certificate  ought  to  have  been  a  true  certificate  of  the  sale  which 
actually  took  place.  There  was  no  necessity  to  set  aside  tbe  sale 
because  £^hamdya1^s  interests  alone  had  been  sold,  although  the 
certificate  stated  that  the  plaintiffs'  ancestor's  interest  had  also  been 
sold ;  and  in  a  regular  suit  for  confii'mation  of  title,  and  for  restoration 
of  possession,  it  was  competent  to  the  plaintiffs  to  show  what  the 
sale  really  was,  and  that  the  certificate  was  wtong.  The  period  of 
limitation  for  the  suit,  and  for  confirmation  of  title,  and  for  restoration 
of  property,  is  twelve  years  under  cl.  12,  s.  1,  Act  XIV  of  1859*: 
therefore,  so  far  as  Act  ZIY  of  1859  goes,  the  plaintiffs  are  not  barred 
by  limitation. 

Bui  it  is  further  contended  on  behalf  of  the  defendants  that,  according 
to  a  destsion  of  Steer,  J.^  in  Bebee  Suhoorun  ▼.  Sheikh  Oolam  Nujee  (V^ 
the  plaintiffs  Or  their  ancestor  had  no  right,  when  theyrwere  disposses'^ed 
by  the  notice  given  to  the  ryots  that  their  interest  had  been  sold,  to 
lie  by,  and  that  they  ought,  under  s.  269  of  Act  VIII  of  1859,  to 
have  complained  of  their  dispossession  to  the  Court  by  which  the  decree 
was  executed  ;  and  that  if  they  did  not  do  so,  they  would  have  only . 
the  same  period  from  the  date  of  dispossession  to  bring  their  action 
as  they  would  have  had  under  that  section  from  the  date  of  the  order,  if 
they  had  complained  to  the  Oourt  under  that  section,  and  the  Court 
had  decided  against  them,  f.«.,  one  yeah  We  are  of  opinion  that 
the  plaintiffs  or  their  ancestor  were  not  bound  to  complain  under  that 
section. .  If  they  were  bound  to  complain,  and  had  only  th6  Same  time 
to  brin'g  their  suit  as  they  would  have  had  if  they  had  made  their  com- 
plaint, the  period  of  limitation  would  seem  to  be  one  month  from  the 
date  of  dispossession,  for  s.  269  requires  the  person  who  is  dispossessed, 
if  he   intends  to  make  a  complaint,  to  make  that  complaint  .within  oue 

(1)  2  W.  B.,  66. 
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month   from   ihe  time   of  bis  haying   beea  dispoBBened*     Btoer,  J^ 

doei  not  say  that  they  would  be  bound  by  the  period  of  one  month, 
bat  by  the  period  of  oae  year  from  time  of  t^heir  dispoteession. 
The  period  of  a  year,  which  ia  fixed  by  b.  269,  it  not  to  date  from 
the  time  of  dispossession,  but  from  the  date  of  the  order  made  ander 
the  oomplaint.  Where  nooomplaint  is  made,  there  can  be  noorder, 
and  it  would  be  impossible  to  ascertain  whether  tbe  snit  was  brought 
within  one  year  from  tbe  time  at  which  tbe  order  woold  have  been 
made  if  a  complaint  had  been  preferred;  and  there  is  no  reason  for 
saying  that  if  there  is  no  order  from  which  the  year  is  to  date,  the 
period  of  one  year  mnst  be  reckoned  fram  the  date  of  the  disposses* 
Bion  instead  o(  from  the  date  of  the  order,  which,if  a  complaint  had 
been  made,  roust  have  been  subsequent  to  the  dispossession,  aod  In  somo 
cases  a  considerable  time  after  it.  li  therefore  appeare  to  us  that  th* 
ruling  of  Steer,  J.,  to  this  extent  is  not  correct,  and  that  a  party  la  not 
boand  to  make  an  applicaticm  under  s.  269,  unless  he  pleases.  If  he 
choose  to  make  an  application,  and  a  decision  against  him  is  passed  upon 
that  applicatioD,  he  is  not  entitled  to  appeal  against  the  order,  but  must 
bring  a  regular  suit  to  establish  bis  right  within  ooe  year  from  the  time 
of  the  order.  But  if  he  does  not  choose  to  apply  to  the  Court  which 
is  executing  the  decree  for  a  summary  decision,  bat  prefers  to  bring  » 
regular  suit  in  ordinary  course,  then  the  period  of  limitation  presCFibed 
by  q1.  12,  8.  1,  Act  XIV  (^  1859,  is  the  period  by  which  ho  is  bomd.. 
It  is  also  urged  that  the  decision  by  Trevor  and  Campbell,  JJ.,  in 
Bam  Oopai  Boy  v  Nundo  Oopdl  Boy  (1),  is  rather  opposed  to  the 
present  view  of  the  Court.  But  all  that  that  case  deci  )ed  was  that,  when 
a  man  is  dispossessed  by  a  Court  in  execntion  of  an  auction  sale,  he 
must  sue  within  one  ye^r  to  reverse  the  sale  proceedings.  The  facts 
of  that  particular  case  are  not  sufficiently  detailed  to  enable  the  Court 
to  say  precisely  what  was  intended.  If  a  peraon  makes  an  application 
under  8.  269  of  Act  VIII  of  1859,  and  tbe  Court  decides  against  him 
by  holding  that  he  was  properly  disposseesed,  that  may  be  said  to  be  a 

diyposseseion  by  a  Court.  If  that  is  what  was  intended  by  a  disposses- 
sion by  the  Court,  then  the  case  is  right.  But  the  case  would  not  fall 
within  6.  I,  Act  XIV  of  1859.  but  within  s.  269,  Act  YIII  of  185». 
There  may  possibly  be  other  cases  of  dispossession  by  a  Court  iu 
wbich  it  may  be  necessary  to  set  aside  the  order  of  the  Court  before  a 
regular  suit  to  recover  possession  om  be  maintained.  It  is  not  neces- 
sary to  express  any  opinion  upon  that  point  at  present.    It  is  BQfBoient 


(1)  4  Yf.  B.,  42, 
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to  sa;  tliafc,  in  ihe  present  case,  the  plaiatiffs  having  been  dispessessed 
under  a  certificate  of  sate,  which  was  not  conformable  to  or  warranted  by 
the  sale  itself » and  having  made  no  complaint  to  the  Court  which  was 
executing  the  decree,  have  a  right  to  bring  their  snit  for  confirmation  of 
thtir  title,  and  to  be  restored  to  the  possession  of  the  property  from 
which  they  have  been  oatsted,  within  twelve  years  from  the  time  of 
their  dispossession. 

With  this  intimatioi  of  the  opinion  of  the  Fall  Bench,  the  case  will 
be  sent  back  for  further  orders  to  the  Division  Court  which  referred 
it  for  our  opinion. 


B^ore  Sw  Barnes  Peacock,  ZH^..  Ohief  Justice^  Mr,  Justice  Trevor,  MrJueHee 
Lockt  Mr.  Jusiies  Kemp,  and  Mr,  Jueiiee  Maopkerson. 

JODOONATH  CHOWDHRY  akd  othbrs  (Dbvbndants)  t^.  RADHO* 
MONEE  DASSES  and  others  IPliihtifps)  * 

Sale  in  Bxectiiion'-TAmifaiion^Aet  XIV  of  1859,  s.  1,  tU.  3  A  l2  (1). 
When  a  suit  to  establish  his  title  and  to  raeover  possession  of  iiroperty  is  brought 
by  a  person  who  has  been  dispossessed  under  a  sale  in  ezecntion  of  a  decree  a^irainst 
other  persons,  and  no  sammnry  order  has  been  made  declaring  the  property  habls 
to  be  sold  in  execution  of  such  decree,  the  period  of  limitation  applicaDle  is  that 
prescribed  by  ol.  12»  s.  1,  Act  XIY  of  1859,  vi<.,  twelve  years  from  the  date  of 
dispossession. 

In  execution  of  a  decree  obtained  against  one  Hurreeram  and  otbers, 
the  plaintiffs'  property  was  seized  and.  sold  There  had  been  no  sum- 
mary order  declaring  it  liable  to  sale;  on  the  contrary,  the  Coart 
executing  the  decree  had  refused  to  make  any  summary  order,  but  stated 
that  the  rights  and  interests  of  the  judgment-debtors  in  the  prorerty 
would  be  sold,  and  that*  intimation  of  the  plaintiffs'  claim  would  be 
given  at  the  time  of  sale.  The  present  suit  was  brought  within  twelve 
years  from  the  date  of  dispossession  to  establish  the  plaintlfis'  title  and 

to  recover  the  property. 
The  Moonsiff  passed  a  decree  in  favor  of  the  plaintiffs. 

On  appeal  the  decree  was  confirmed  by  the  Prinoipal  P udder  Ameen. 
31ie  defendants  appealed  to  the  High  Court  on  the  following  grounds 
(tn^6r  (did) : 

Is <.*—*'  That  the  cause  of  action  arose  to  the  plaintiffs  on  the  22nd 
January  1Q52,  when  the  claim  of  the  plaintiffs  in  the  summary  proceed- 
ings in  the  Sxecution  Department  was  overraled,  and  that  thus  limitation 
bars  the  suit" 

*  Special  Appeal,No.  1626  of  1866,  from  a  decree  of  the  Principal  Bndder  Ameen 
of  Bnngpore,  dated  the  14th  March  1866,  affirming  a  decree  of  the  Moonsiff  of 
that  district,  dated  the  11th  September  1867. 

(1)  See  Act  IX  of  1871,  Sohedale  IE,  Hos.  li  a&d  115. 
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XBd7  2ni.—"  Tbafc  as  plaint  iff  ■  sae  to    reoovor   property  sold  in  exeontion 

of  a  decreee  in  the  year    1854,  they  should,  under  el.  8,  a.  1,  Act  XIV 


CEo^dHR7    ^^  l^^,  have  sued  within  one  year  from  the  date  of  sale,  and  not  having 
V*  ^one  80  are  barred  by  the  law  of  limitation." 

Vajumm  ^^®  apedal  appeal  oame  on  for  hearing  before  Bayley  and  Pundit,  J  J., 

when  their  Lordships  referred  the  case  for  the  opinion  of  a  Full  Bench 

with  the  following  remarks  ;— 

^  Wi  h  refereooe  to  the  jirai  plea,  we  are  of  opinion  that  the  miscella- 
neous order  rejecting  a  claim  would  not  be  the  date  of  the  oaose  of 
motion  ;  but  with  reference  to  the  iecond  plea,  it  is,  in  our  Ttew,  » 
doubtful  qiv?8t,ion  if  the  dispoeseBetou  followit»g  the  sale  in  ezeoution  of 
adeovee  would  or  woold  not  create  the  cause  of  aotioo. 

On  the  one  hand*  a  case  is  cited  to  nsy  Bam  Qi>paL  Soy  y.  Nw%do 
OopaZ  Roy  (l)i  iu  which  Trevor  and  Campbell,  J  J.,  held  that  a  party 
dispossessed  by  the  resulb  of  a  sale  in  execution  must  sue  within  one 
year  of  such  dispossession.  On  the  other  hand,  we  presume  from 
a  judgment  of  Kemp  and   Markby,  JJ«,  iu  Froiab  Chunder  Ohowdhry 

V.  BroJolaU  Skaka,  that  differing  from  the  above  cited  judgment  of  the 
other  Division  Bench,  they  have  referred  the  matter  to  a  Full  Bench  (2). 
We  ourselves  rather  incline  to  agree  with  Kemp  and  Mark  by,  JJ.| 
consider  ing  that,  only  where  the  circurr  stances  are  such  in  each 
individual  case  that  the  right  sought  cannot  in  any  way  be  adjudicated 
hy  a  Civil  Court,  except  through  the  medium  of  a  suit  directly  to 
reverse  the  sale,  a  sait  must  be  brought  within  one  year;  but  that 
wherever  the  circumstances  are  such  that  the  right  sought  can  be 
•.djudicated  without  a  suit  directly  to  reverse  the  sale,  limitation  under 
xL  3,  8. 1,  should  not  be  applied." 

Baboos  Qr^etMth  Da$  and  EhetterncUh  Bobb  for  the  appellants. 

The  respondents  did  not  appear. 

The  opinion  of  the  Full  Bench  was  delivered  by 

Peaoock,  C. J.— The  plaintiffs  in  this  case  were  4isp08se8aad  uader  a 
sale  in  exeontion  of  a  decree  a.<;ainst  Hurreeram  and  others.  The 
plaintiffs*  property  was  not  liable  to  be  a^^d  noder  that  execution  ;  and 
they  bring  their  suit  now  to  establish  their  title,  and  to  recover  poasee- 
sion.  Tbjit  suit  is  brought  within  twelve  yeirs  frosi  the  time  at  which 
they  were  dispossessed.  It  appears  to  the  Court  that  the  suit  is  brougbt 
within  proper  time,  and  that  the  period  of  limitation  is  twelve  years  from 
the  time  of  dispossession,  according  to  ol.  12,  s.  1,  Act  XIV  of  1859* 

(1)  4  W.  B.,  42,  (2;  4n*^  p.  658. 
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II  If  said  \htkh  thdre  ha>d   been  a  sansmary  order  made  in  tliis  case,         1867 
tn  which  it  was  defcermioed  between  the   plaintiffs,   and  the    executioa      . 
creditor  in  the  former  oase  that  the  plain tifts'  property   was  liable  to  be     Oh4»wubbt 
Bo!d  atider  the  decree.    But  there  was  no  aammary  order  in  this  cas®  ^* 

If  the  Ooart  had  summarily  decided  that  the  property  was  liable  to  be  ^fj^*^* 
sold,  th  m  it  vouldbe  aeoessary  to  get  rid  of  that  summary  order,  and 
the  suit  mast  have  been  broaght  within  one  year  from  the  4at6  of  that 
ordeiv  according  to  ol.  s.  S,  1,  Aot  XlV  of  1859,  or  within  two 
years  from  the  time  of  the  passing  <^  Act  XHT  of  1859,  nnder  8. 18 
of  that  Act. 

Bat* so  far  (h>a  there  b^Qgasnmmary  order  in  this  case,  the  Ooozto 
'  refused  to  Make  any  sammary  order,  and  they  gave  their  reasons  for 
anch  refusal.  They  referred  to  the  Circular  Order  of  the  Sudder  Ooork 
fsl  the  ICHih  Jona  1342»  and  stated  that  the  rights  and  interests  ol  the 
defendants  in  the  property  would  be  sold,  and  that  intimation  of  the 
plaintiffs'  claim  would  be  given  at  the  ftrae  of  sale.  The  rights  and 
Interests  of  the  debtors  under  the  decree  having  been  sold,  that  did  not 
pass  the  plaintiffs'  interest?,  if  they  had  any,  in  the  property ;  and  if 
they  were  dis possessed*  having  an  interest  in  the  property,  they  are 
entitled  to  bring  their  suit  within  twelve  years  from  the  time  of  dis- 
possession; consequently  the  suit  is  not  barred  by  limitation. 

The  oa^e  of  JBam  Q^al  Boij  v.  Naiido  ChpaH  Botf  (I)'  which  wag 
c^ted,  ^ad  which  waff  deoided  by  Trevor  and  Campbell,  JJ.,  to  which 
we  have  already  adverted  in  the  decision  just  passed  in  Frotdb  Ckunder 
Ck9todrff^  V.  BrojolcUl  Shaha  (2),  is  not  applicable  to  the  present  case. 

This  oasa  wfll  be  retwned  to  the  Divisim  Beach  whi:h  referred  it 
for  oar  opinion,  in  order  that  that  Court  may  piss  such  further  orders 
Hi  are  necessary. 

(1)  4  W.  Wr,  48.  (99  ^lUe  p.  esa 
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1867         J9<5for«  Sir  Barnes  Peacoeh,  KKf  Chief  Jv$ttce,  lit.   Justice  Trevor,  lit. 
Vicvreh  13.  .  JueticsLoch  MrJueiiee  Kemp,  and  Mr.  Jueiiee  Ma^^hersnn. 


BHAHABOODEEN  (PLAnrtiPf )  v.  FUTTEH  ALI  An  amothu 

(DirKHDAHTB}.* 

Under-ieHwret  SaJe  of  ^Arrears  of  Beni^IneitmhranceS'^ActZ  of  1859, 

t.  lOb^Beng,  lei  VIII  qf  1865,  t.  16. 

TJnder-tonaret  totd  for  ftrrears  of  rent  under  ■.  106  of  Act  X  of  1859« 
otber  than  tonarts  upon  wbich  the  right  of  selling  for  arrears  of  rent  hot  been 
•peciallj  leeenred  by  stipulation  in  the  enicagementa  interchanged  on  theoreatioik 
of  the  tenareB|do  not  past  free  from  incnmbrances  (I). 

89nMs—li  was  to  get  rid  of  thk  that  ■.  16  of  Bang,  lot  VIII  of  1865  waa  enacted 

This  waa  *  anit  for  enbanoement  of    rent   •f  a    nowabad  ti  look  in 

Chittagong,  brought  by  tbe  purchaser  of  tbe  talook  at  a  sale,  under 
a.  105,  Act  X  of  1859»  for  arrears  off  rent  dve  in  respect  of  the 
talook  to  the  ijaradftr  under  QoTemiaent  of  the  village  in  which  the 
talook  wM  situate. 

The  defence  was  that  the  tenure  was  not  liable  to  enhancement, 
inasmuoh  as  the  former  holder  of  the  Talook,  Hossein  Ali,  had,  under  a 
solehnama  granted  to  the  defendant's  predecessor,  agreed  to  take  no 
more  rent  from  the  latter  than  the  amount  which  Hosseiu  Ali  paid 
to  GoTemment  as  revenue. 

The  Deputy  Collector  held  that  the  sale  was  free  from  ineumbrancesy 
and  accordingly  declared  the  defendant  liable  to  pay  what  he  considered 
to  be  a  fair  rent. 

On  appeal,  the  Judge  held  that  althongh  the  plaintiff,  ai  a  pur- 
chaser at  a  sale  held  under  s.  105,  Act  X  of  1859,  was  not  bound  by  the 
Bolehnama,  atill  as  there  was  a  recital  in  the  solehnama  that  the  land- 
had  been  held  for  more  than  twenty  years  upon  the  same  terms,  the 
defendant  was  not  liable  to  have  the  rent  enhanced.  He  accordingly 
dismissed  the  suit. 

The  plaintiff  appe^iled  to  the  High  Coort.  The  case  come  on  for  hear« 
ing  before  Peacock,  G.  J.,andL-  8.  Jacksrn,  J.,  but  there  being  conflicting 

decisions  on  the  poiot  their  Lordshsips  referred  the   following  question 

to  a  Full  Bench  :^ 

*  Spedal  Appeal,  No.  992  of  1866,  from  the  deoree  of  the  Judge  of  ChittnfiroDg, 
dated  the  14th  December  1865,  reyersing  a  decree  of  the  Deputy  Collector  o!  that 
district  dated  the  ;32Dd  March  1865. 

^  (1)  See  Beng.  Act  Till  of  1869,  as.  69  and  66;  see  also  lir.  Jamimvddin  ▼. 
Sheikh  MaiuuT  Ali,  6.  B.  L.  B.,  App.,  150 ;  Forces  y,  'Baboo  LvUhmeeptU  Singh,  10 
B.  Li  B.|  141. 
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•*  Whether   a     B&le,     under     f.     105,  Act     X     o!  185^,  is  free  from         1867 


incumbrances,  or  whether  the  tenure  in  the    hands    of    the    purchaser    ii    Shahabood- 
sabject  to  incumbrances  created  hj  the  defaulter."  ^^^^ 

In  referring  the  question  Peacock,  C.  J.,  observed  :—  Futtbh  All 

'*  If  the  Rale  of  the  tenure  in  this  case  was  Free  from  incumbrances,  it 
must  also  be  free  from  admissions  made  hy  the  former  hoi  >er  of  the 
tenure,  and  tho  purchaser  at  the  sale  is  not  bound  by  them  ;  otherwise 
a  holder  of  a  tenure  might  create,  by  an  admission,  an  incumbrance 
which  he  could  not  create  by  actual  conveyance.  It  appears  to  me, 
however,  that  a  sale  of  this  nnder-tenure  was  not  a  sale  free  from 
incumbrances,  and  that  the  admission  made  by  the  former    holder   of   the 

teuure  in  the  solehoama  was  evidence  as  agamst  the  purchaser  of  the 
tonm*e,  and  that  the  decision  of  the  Judge  was  right.  Satkouree 
lft<<er's  ca^e  (1)  seems  tometo  be  a  coinrect  ruling.  Jn  that  case  the 
Sadder  Court  held  that  s.  11,  ReguUtion  YIII  of  1819,  which  sa/  that 
the  sale  is  to  be  free  from  inoumbrances,  applies  to  sa^es  made  under 
8.  8  of  that  Regulation.  But  as^there  are  sveral  conflicting  decisions-^ 
Srithteedkur  Mundul  v.  Oobind  8ur%tekar  (2)  and  Dwarkanaih  Don 
T.  Manich  Chandra  Voaa  (3) — we  express  no  final  opinion  in  the 
casoi    but  refer  it  for  the  decision  of  a  Full  Bench." 

Baboo  Qreeja  SunJeer  Mozoomdar  for  the  appellant 
Baboo  Nobohiisen  Mooherjee  for  the  respondents. 

The  opinion  of  the  Full  Bench  was  delivered  by 

PbjlOocKi  0.  J.  (who,  after  stating  the  facts,  continued)^Seyeral 
Begulations  have  been  referred  to.  The  first  was  Itegulat ion  YII  o(  1799, 
el.  1,  p.  15,  of  which  declares  that  '*  any  zemindar,  talookdar,  or 
proprietor,  or  farmer  of  land,  to  whom  an   arrear    of    rent  may   be    due 

from  a  dependant  talojk'lar,  kutkinadar,  jotedar,  or  other  nnder.tenant 
of  whatever  denomination,  which  cannot  be  realized  by  distraining  the 
personal  property  of  suoh  under-tenant  and  his  surety  (if  he  shall  have 
given  security),  is  at  liberty,  after  demanding  such  arrear  from  tho 
defaulter,  and  from  his  surety  if  forthcomirtg,  or  whithout  any  express 
demand  if  he  have  re  ison  to  believe  that  the  defaulter  or  his  surety 
is  prepared  to  abscond,  to  cause  the  immediate  arrest  of  suoh  defaulter 
and  his  surety  in  the  manner  following."  CI.  7  of  the  same  section 
provides  that,  *'  if  the  defaulter  be  a  dependant  talookdar,  or  the  holder 
of  any  other  tenure  which,  by   the   title-deeds    or  established   usage  of 

(I)  S.  D,  A.,  1861,  626.    (2)  6  W.  B.,  Act  X  Eul.,  15.    (3;  3  W.  B.,  197. 
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1667  il^e  ocnmtry,  18  tninsferable  by  ale  or  othenrise,  ic  maf  b«  brongiit  to 
"shIuiboo^^ '*^®' ^y   application    to   tb«   Dewany    /d^wlot,   in   BMi»^««tioii    c€  the 

!>■■«         orrear  of  renfc  ;  and  the  pnrchaserr  will  become    tbe   teoaAt  for   the  tuiw 

FowmAu-    y®^-*"    ByActVin  o«    1835,    the   power   of  the   Dewanny   Adawlati 

to  sell  iuiatisfaction  for  arrears  of  rant  waa  transferred  to  tbe    CeileotonF 

of  Rerenne. 

CI.  7,8. 15,  Beflfiilafcion  VII  of  1799,  to  which  W8  ha^d  adverfcei 
does  not,  in  express  terms,  say  whether,  when  a  tenure  is  so^d  onder  Its 
proTisions,  it  is  sold  free  from,  or  subject  to,  inetzmbranoes  tfhich  may 
liare  been  created  by  tbe  fonner  holder. 

8, 8  of  Begulatton  YIII  of  1819,  by  vbicb  pntnee  talooks  were 
recognissed,  enacts  that  zemirtdars,  i,e.,  proprietors,  nnder  direct  engage- 
ments with  the  Goremment,  may  apply  in  the  manner  therein  poKnteif' 
^t  **  for  periodical  sales  of  any  teiinres  npon  which  the  tight  of  deUiog 
or  bringing  to  sale -for  an  arrear  of  r^nt  mafy  have  been  espeeiaDy 
veserr^  by  stipalation  in  the  enj^agennentsiiiteitHianged  on  .tbe  crratbit 
^  tbe  tenure."  AndcLl,  s.  II  of  tbe  same  B^gitlatioii  deckMPes  Ibafr 
any  talook  or  SAleable  tenure  sold  f  nder  the  rules  of  that  Begwlationr 
for  arrears  of  rent  dae  on  acconot  of  it,  "  is  sold  free  of  all  inonnibtaiiioe* 
that  may  have  aecroed  upon  it  by  aot  of  bhe  defaulting  proprietor,  hup 
Teprosentutiyes,  or  assignsi  nnlesB  the  right  ef  makkigsnc^  iscambrance^ 
ahall  hare  been  ezpi*es8ly  vested  in  the  ho)(!er  by  a  sUpulation  to  that 
effect  in  the  written  en^^agements  under  wliicb  tt  e  said  talook  may  h  \y& 
been  held.**  CI,  3  of  th6  same  s^^ctio  v  however,  provides  tbat  notbin^ 
therein  contained  shall  be  construed  **  to  entitle  the  parobaser  of  m 
talook  or  other  saleable  tenare  intermediate  between  the  aemindar 
teoA  actual  cultivators,  to  eject  a  kboodkashtryot,  or  resident  and  here* 
ditary  cfaltivator,  nor  to  eancel  bona  fide  engagements  made  with  sncb 
t  tenants  by   the   late   incumbent   or  his   representative,   except    ifi    hm 

proved  in  a  I'epftttar  suit,  to  be  brought  by  sncb  purchaser  for  thd 
Adjustment  of  his  rent,  that  a  higher  rate  would  have  been  demandabler 
at  the  time  such  engsM^ements  were  contx»oted  by  his  predeosssor/' 
Bo  that,  although  sales  of  tenures  for  arrears  of  rent  due  nnder  thenar 
made  under  the  provisions  of  Regulation  VIII  of  1819,  were  free  frooa 
all  ineumbrances,  there  was  the  proviso  which  protected  resident  eulti* 
▼ators  who  held  under  engagements  made  bona  fide  with  them^  by  the 
former  incumbent,  provided  tbat,  at    the   time,  when    tbe    engagements 

were  made,  as  high  a  rent  wa3  reserved^  as  was  demandaUe  at 
that  time* 

It  l8  to  be  remarked  that  0.8,  applied   to   tlie   sale    of  those  fefrtiroel 
only  apoB  which  the  right  of  s^ag  or  bringiag  tg  mlc  iw  MrrsttM  of  rtnt 
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hue  been  speciaUj  reserved  by  tftipalation  in   th6   #nga£;iei&Miii  fnle^-         t96f 

ohanged  09  the  oreation  of  the  tenure*    If  tbe  ^turairements  oontained  a  """^ 

_        _  .  °  '^  Sbaitabood- 

ttipuUtio a  to  that  effect*  then     the    proprietor     might   apply  to    bare        dvbm 

the  tenure    Sold   in  the   manner  provided   by    the    sevtion :    and,   by  -^^^t,^' 

8.  II,  the   sale   was   deolared    to   be    free    of   incnmbrancee.    It   was 

not  at  that  time  expressly  etated   whether  a   pale  of   a  tennre  of   the 

nature  defined  in  e.  8  of  Be^alatton  YIII  of  1819,  if  sold     by   any    other 

process  than  that  prescribed  by  dt.  Sand  S  of  thet  section,  wad   free  of 

incnmbranc?8  created  by  the  former  proprietor  of  the  tenure  or   not,   and 

conseqnently  Hegulation  I  of  1820  was  passed  to  clear  up  any  doubt 
upon  that  subject.  The  Regulation  teoited  that  '*  whereas  it  has  been 
omitted  to  ptoTide  in  the  rules  of  Regulation  Till  of  1819,  whether,  in 
case  tbe  proprietor  of  ka,  estate  paying  rerenue  to  Gotemment  should 
desire  to  bring  to  sole  a  saleable  tenure  of  the  natmi»  defined  in  ol.  1»  b.9 
of  that  Bettulation,  for  the  realisation  of  arrears  of  rent  doe  thereupon 
by  any  legal  process  other  thmi  that  prescribed  by  the  find  and  8rd 
clauses  of  the  said  seotion*  such  sale  should  be  made  in  the  publio 
manner  prorided  for  the  periodical  sales  therein  described  ;  and 
whereas  it  is  coasonaDt  with  justice,  and  was  intended  by  tbe  said 
RegnlatioQ,  that)  in  every  case  of  the  sale  of  each  teaurea  for  arrears 
of  tbe  zemindar*s  rent,  the  sale  should  be  pubh'o,  for  the  seoarit^ 
of  the  interests  of  the  owner  of  tbe  tenure  sold  ;  which  object  can  in 
no  manner  be  duly  secured,  ezoept  the  sales  to  be  so  made  be 
ffonduoted  by  »n  officer  of   Gofernment   in    the   same    manner   as    the 

periodical  sales  provided  lor  by  s.  8  of  the  said  ReKulalion :"  the 
following  additional  role  has  accordingly  be^fi  passed  by  the  Governor'^ 
General  in  Council  to  take  effect  from  the  date  of  its  promulgation." 
GL  1,  a*  8,  enacted  that, "  whenerer  the  proprietor  of  an  estate, 
paying  re  enue  to  Government  shall  desire  to  cause  any  tenure  of  the 
nature  of  those  described  in  cl.  1,  s.  8,  Regulation  YIII  of  1819,  to  be 
sold  for  arrears  of  rent  due  to  him  ou  account  thereof,  and  shall,  under  any 

8nmm*iry  process  authorized  by  the  gendral  Regulations,  have  acquired 
the  right  of  causing  soch  a  sale  to  be  made,  the  same  shall  be  conducted, 
after  application  from  the  aemindar,  by  the  register  or  aoting 
register  of  the  Zillah  or  city  Court,  or,  in  his  abscn^e^  by  the 
persdf  in  chai^ge  of  tbe  offloe  of  Judge  of  the  distriet,  in  the  mode 
prescribed  by  Regulation  YIII»  above  qnoted,  for  periodical  sales/' 
GU  2  of  the  same  section  enacted  that  ten  days'  notice  of  the  sale 
should  be  given ;  and  then  el.  8  enacted  that  the  **  rules  id  ss.  9, 
U,  18,  15,  sni  17,  Regulation  YIII  of  1810,  ate  ^tended  ter 
aU  sales  nuKto  after  the  mftsneif  iMfeia  profide4"    So  V^^,  ifhe»- 
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1867        ever  *  sale  of  any  -of  the   tenortta   of    the   nature   described   in   a.    8f 
SuARABooD    R^Rnlation    YIII   of  1819,  took   pkce,    whether    the   sale   v<t8    made 
i)K«N         under  the  proyiai one  of  that   aeotion.    or   under   any    aaramary   proceaa 
FcTTXH  All  c^^^^oi*  ^^  ^7  ^he  general  Regulations,  the  sale  was  sobjooted  to  the  pro- 
yisionfl  of  B.     1 1 ,  and  was  consequently  free  of   all    inoambrancs,   except 
those  rorerred  to  in  o1.  3,  and  amongst  others,  the  tenures    of   eultivating 
ryota  who  had  eugagementa  entered  into  with  them  by  the    former    pro- 
prietor   at    rents    which   were  as   hi^k   as  Were   demaudable  at   tho 
time  when  the   engagementa    were     entered     into.      Still     the    law 
which    rendered   the    sale    free   from    incumbrances   was    confined   to 

tenures  of  the  nature  defined  in  s.  8,  Begulation  YIII  of  1819, 
vts.,  tenurea  upon  which  the  right  of  sel'ing  or  bringing  to  sale  for 
arrears  of  rent  had  been  specially  reserved  by  stipulation  in  the  engagce* 
noents  interohanged  on  the  creation  of  the  tenure,  and  did  not  apply 
to  the  other  class  of  tenures  deaoribed  in  cL  7,  s.  15  of  Begulation  YII 
cf  17999  V*'**  tenores  saleoble  by  the  usage  of  the  country. 

That  being  the  state  of  the  law  when  Act  X  of  1859  was  passed,  it 
was  enacted  by  s.  105  of  that  Act  that,  '*  if  the  drcree  be  for  an  arrear 
of  rent  due  la  respect  of  an  under-tenure,  which  by  the  title-deeds  or 
the  custom  of  the  country,  is  transferable  by  sale,  the  judgment-creditor 
may  make  application  for  the  sale  of  the  tenure,  and  the  tenure  may 
thereupon  be  brought  to  sale  in  execution  of  the  decree,  according  to  the 
rules  for  the  sale  of  under-tenures  for  the  recovery  of  arrears  of  rent 
due  in  respect  thereof  oont%ined  in  any  law  for  the  time  being  in  force/' 
That  aeetiou  in  effect  inoorporat  ed  the  proTisione  of  s.  15,  Begulation 
Yllof  1799,  and  BS.   8   and    11  of    Begulation   YIII  of   1&19  ;  and    by 

incorporating  those  provisions,  it  substantially  enacteJ  that  all  tenures 
of  th '  desrriplion  mentioned  in  s.  8,  Regulation  YIII    of   1819,    were    to 

be  sold  free  from  incumbrances,  according  to  the  stipulation  of  P.  11  of 
that  Regulation.  There  was  no  law  in  force  according  to  the  rules  of 
which  any  tenures  other  than  soch  as  were  of  the  nature  d  *fined  in 
s.  8  of  Begulation  YIII  of  1819,  uiz.,  those  tenures  upon  which  the  right 
of  selling  or  bringing  to  s.ile  for  an  arrear  of  rent  ha  i  been  specially 
reserved  by  stipulation  in  the  engagements  interchanged  oi  the  creation 
of  the  tenures,  were  t«i  be  sold  free  of  incumbrances.  S.  105, 
Act  X  of  1859,  applies  not  only  to  the  class  of  tc^nures  spMally 
mentioned  in  s.  8,  Begulation  YIII  of  1819,  but  aluo  to  those 
which  are  transferable  by  the  cu8to<n  of  the  country.  Those  wiiich 
were  transferable  by  express  stipulation,  and  came  within  the '  class 
defined  in  s.  8,  Begulation  VIII  of  1819,  would  be  sold  free  from  all 
inoombraaces,  except  euch  incnmbraiioes  as  irere  described  in  cl.  3>  s.  11 
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fi«gulation  YIII  of  1619.    There  being  no  |>roTijioQ  that  other  tenuTPSi        1867 
liot  80  traYisferable,  were  to  be   sold   free   from    all   incambranoes,   they  SHAHiLBooe* 
wottld,  conBequently,   after  the     sale,  be     sabject     to     incambrano'  s.        ^^^^ 
There  were  two  classes  of  tenures    saleable   for   arrears   of  rent   nnder  PinrntH  A.li. 
B- 15,  Kegalation  Til  of  1799,  vix.,  those  in  which  the    tenure  was  sale* 
able  by  the  stipalations  in  the  title-deeds,   and    those   which    were    sale- 
able by  the  established' usage   of  the  country.    The  former  only   were 
includ*'^d  in  s.  8,  Regulation    YIII  of  18 19;  and   it   was    only   in    respect 
of  them  that  the  sale  was  declared  by   s*    15  of    that    Begulation    to  be 
free  from  incumbrances, 

i 

The  question  is,  whether  the  tenure  in  this  easels  one  which  foils 
within  the  cla»8  of  tenures  discribed  in  Begul&tion  VIII  of  1819,  or 
not  P  No  oTidencewas  given  aa  to  the  terme  of  the  document  under 
which  this  tenure  was  created.  It  appears  to  be  referred  to  by  the 
reoord*keeper  of  the  Collector  as  having  been  created  in  August,  1847. 
It  appears  to  the  Court  that  we  ought  to  know  whether  a  right  of  sale 
for  arrears  of  rentw^^s  specially  reserved  in  the  engagements  inter- 
changed oa  the  creation  of  the  tenure.  If  such  a  right  was  specially 
reserved,  then,  coupling  e.  105  with  the  other  sections  to  which  I  have 
referred,  the  Court  are  of  opinion  that  the  sale  would  be  free  from 
inoacumbrances.  If  there  was  no  such  stipulation,  then  it  would  not  be 
free  from  incumbrance*.  We  therefore  think  that  the  case  ought  to  go 
back  to  the  Division  Bench,  by  which  it   was  referred   tons,    in   order 

that  it  might  be  ascertained  whether  the  lease  contanied  such  a  etipula* 
tlon  or  not.  If  it  did  not  contain  such  a  stipulation,  the  defendant  is 
entitled  to  the  benefit  of  the  ,  solehnama,  and,  consequently,  the  plaint- 
iJS*8  suit  must  be  dism issed.  If,  on  the  otherh  and,  the  lease  contains  such 
a  stipulation,  then  the  sale  nnder  the  decree  was  free  from  incumbrancesi 
and  the  defendant  is  not  entitled  to  the  benefit  of  the  solehnama. 

But  the  defoodant  in  his  defence  )n  this  rase  st*t  up  that  there  was 
no  bona  fide  sale  of  the  tenure  under  the  decree  of  the  Court  for  arrears 
of  rent.  Ho  set  up  that  the  decree  and  sale  under  it  were  all  a  pretence 
and  sham,  for  the  purpose  of  getting  rid  of  the  solehnama.  Thereforoi 
if  it  should  app  ar  to  the  Division  Bench  that  there  was  a  special  reser- 
vation that  the  tenure  was  to  be  saleable  for  arrears  of  rent,  then, 
haviog«been  sold  free  from  incumbrances,  the  case  must  go  back  to  the 
first  Court,  to  raise  and  try  the  issue  whether  or  not  the  decree  and 
sale  nnder  it  were  bona  fide  or  fraudulent,  for  the  purpose  of  getting 
rid  of  the  solehnama. 

The  law  of  this  case  does  not  depend  merely  upon  our  construction 
of  the  Begulationa.to  which  I  have  referred.    There   are  decisions  of 
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iser        tli6  Sadjer  Oonrt  upon  the    oonBtmottoQ  of  theflo  Bogu^ftliooB*  whioh 


T! show  what  was  considered  to  bo  the  law  at   the    time   when  a.    105,    Act 

DSKir        X  of  1869,  was    passed.    The    principal    decis'on  is   the   case   decided 
«       ^'  bj   the    Sadder  Court  in    1851,    Satkouree     Mxiter    v.     V^wmuddsen^ 

""*  "'  Bir^r  (1).  In  that  case  the  Court  said:-"OL  1.  a.  11,  Begulition 
y 111  of  1819  attach es  eztensive  legal  consequences,  as  regard  the 
avoidance  of  of  under-leases  or  tenures,  to  salesmade  under  the  rules  of 
that  Regulation.  Begulation  I  of  1880  applies  the  rules  of  s.  11, 
Regulation  YIII  of  1819,  to  sales  of  tenures  of  the  nature  of  those 
described  in  o1.   1,  s.  8,    Regulation    Yin   of  1819,   vU,^    'te:iures  upoa 

which  the  right  of  selling  or  bringing  to  sale,  for  an  arrear  of  rent 
may  haive  been  sptciallj  reserved  by  stipulation  in  the  engagements 
interchanged  on  the  creation  of  the  tenure/  The  gant9$  tenure 
referred  to  in  this  case  does  not  come  under  the  above  description. 
The  sale  of  eueh  tenures  is  made  under  Act  YIII  of  1835,  under  which 
no  powers  analogous  to  those  of  cl.  l,s.  2,  Regulation  Ylll  of  1819, 
are  conveyed  to  their  purchasers."  That  decision  was  in  accordance 
with  the  view  which  we  have  now  taken  of  the  construction  of  tho 
Regulations  prior  to  Act  X  of  1859.  In  a  subsequeut  case  of  Raj* 
ki$hqn  JDuU  v.  BikUbXiMer  MU$er  (2),  Mr.  Sconce,  differing  from  the 
other  Judges,  thought  that  the  decision  of  1851  was  correct,  and  there- 
fore  upheld  it.    The  other  two  Judges,    Messrs.   Raikes    and    Loch,   did 

not  actually  dissent :  but  they  said  that '  it  was  unnecessary  to  decide 
the  point,  as  it  did  not  arise  in  that  particular  case,  innsipuch  as  the 
certificate  of  sale  expressly  stated  that  it  was    the    rights   and    interests 

q!  the  defaulting  tenant  alone  which  had  been  sold.  That  decision 
qannot  be  taken  as  a  decision  in  affirmance  of  *  this    riew,  but  only   as  a 

dictum  of  Mr.  Sconce  in  affirmance  of  the  decision  of  1851.  Several, 
decisions  have  beea cited  to-day  u  being  at  variance  with  the  decisioA 
gf  1851 ;  but,  ia  most  of  those  cases,  the  point  does  not  appear  to  have 
been  raised  before  the  Court  as  to  whether  the  tenure  was  one  wlich 
•aa^ewithiu  the  meaning  of  a  S,  Regulation  YIII  of  1819,  as  contain- 
ing an  eipress  reservation  of  the'right  to  sell  or  not.  At  any  rate  the 
point  waa  not  brought  to  the  notice  of  the  Court,  nor  was  the  oaso 
decided  by  the  Sudder  Court  in  1851  referred  to.  In  one  of  the  cases 
to  which  reference  has  heez^  made,  DwarhancUh  Doit  ▼.  Manich 
(Jhunder  Doas  (3),  the  matter  w^s  brought  to  the  attenlion  of  the 
Judges;  and  though  the  decision  of  1:51  was  cited,  they  dissented 
from  it^  and,  therefore,  that  case  is  in  direct  conflict  with   the  decision   of' 

f  1)  8.D.  A. ,  185 1, 62a.     (t)  8.D»A.  Sap.,  18fi9, 389.     (8)  3  W.  R.,197t 
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1B51.    Baylef  and   Campbell,  J  J.,  in  that   deobion  said  :^''  On  a  fnl  iser 

oonsidsradoi^  of  ihia  oaso,  we  disaeat   from  the  doctrine  laid  do?ni  by     efUHABooD* 

the  ddoiaion  of  the  late  Stidder  Ooixrt  in  the  oase  of  Satkouree  Hitter  (ly         disk 

to  the  eSeot   that  a  i  Ue  of  a  tenure  under  Act  VIII   of   133S   does    -^xmBk  A&l 

not    oonrey  the  tenure  free  from  all  iaoambranoesi    but  only  the  rights 

and  intereata  of  the  debtom.  *  Looking  to  the  general  policy  of  the 

revenue  Imra,  to  the  term^  of  B^ulation  YII  of  1799,  a.  15,  ol.  7,  to 

those  of  Regalation  YIII  of  1819.  a.   18,  d.  4,  and   Act    YIII   of  1835, 

also  to  the  aaidogy  and  presumption  derived    from  the  re-enaotment  ol 

those  provisions  cent  ained    in  s.  105,  Aot  X  of  ISSS,— we  think  that 

the  sale  of  a  tenure  for  arrears  of  current  revenue  is  a  good  sale  of  the 

tenure  itself,  and  oarriea  ths  rights  of  all  interested  in  it,  giving  to  the 

purchaser  the  tenure  in  the  shape  in  which  It  was  originally  created. 

and   destroying  all   rights  of  all  persons  holding  either  jointly  with  or 

under  the  debtor  as  undivided  sharers,  or  sub-tenants   not  otherwiee 

protected^"    Although  the  greatest  respect  is  due  to  the  learned  Judges 

who  decided  that  case,  we  cannot  oonoar  with  them  in  the  reasons  which 

they  h-jbve  given  for  disseoting  from  the  decision  of  •  the  Sudder  Oonrt 

of   1851.    It  appears    to    us  that  the  case  of  a  tenures,   which  is  not 

expressly  made  s»leaMe  for  arrears  of  rent  by  the  documents  by  which 

the  tenor^  was  created,   is  not  governed  by  the  general  policy  of  the 

revenue  laws,  nor  saleable  free  from  inoumbranoes  by    Begnlation  YII 

of  1799.    We  have  shown  that  it  does  not  fall  within   b.  8  of  Begula* 

tion  YIII  of  18 A.  Aot  YIII  of  1835.    merely  transferred  the  power  of 

selling  from  the   Dewanny  Adawlut  to   the  Collectors  of  Bevenue.    We 

canuot  see  what  analogy  or  presumption  can  be  derived  from  the  enact* 

ment  contained  in  s.  105  of  Aot  X  of  1859.    If  Act  X  of  1859  was  • 

mere  re-enactment  of  the  former  laws,  it  does  not  extend  the  provisions  • 

of  the  old  laws  to  cases  which  did  not  ^aU  under  them.     Beading  s.  105, 

Act  X  of  1859,  as  enacting  that  the  under-  tcnur.  s  therein  described 

may  be  bronght  to  sale  in  execution  of  a  decree  for  arrears  of  rent    due 

in  respect  thereof,  according  to  the  rules  "for  the  sale  of  nnder-tennrea 

for  the  recovery  of  arrears  of  rent  due   in  respect   thereof    contained  in 

any  law  for  the   time  being  in   force;"  and   referring   to   those  laws  tO 

which    we  have   adverted  as   the  laws  which  were  then  in  force,  and  to 

the  Sadder   decision   of  1851,  it  appears  to  us  that,  unless    there  was 

a    stipulation   in    the   documents   by  which    the  tenure  was   createdf 

providing  for  the  sale  of  such  tenure  for  arrears  of  rent,  the  tenure  was 

not  add  free  from  incumbrances. 

J 

« 

(1)  S.  D.  A.,  1881,  aS«. 
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MW  It  tea  been  airffveAtiMl  e.  IM,  A«t  Zof  1«^  imat  kiTetee*  Hiteaded 

0HAHABoeo-  **  ^*  •  8®"^"^  d«jtamttom  fagr  ftfae  LegkUteine  thfi  all  mUs,   ndar    lk« 

^^^       piotisioas  of  that  eeetkm,  were  eobeaelee  tne  from  all  teciinilbra»oea« 

9^m«a  AXJ.  Batifwe  were  to  give  thai  ooaslraclioD  to  tka   aaotfoii,  w*  atoold  bav« 

aoipeaiuiof  proteotiagthafeolaaaof  teaaotewlM  aiai  pooteeted   by   tlna 

proTiio  in  ol.  3,  a.  11.  Begaktion  Yiil  of  lAUI.  vhaoh  wna   nrtaailoil  te 

aftlea  onder  Begalaiioa  I  of  19^  bjr^.  f ,  ai.  2al  tiu^t  Begalaiiim. 

The  question  wMch  we  are  determining  is  not  ao  importu^t  now  aa  it 
W99  before  the  paesini;  of  Act  Vm  of  IS^  of  the  Bengal  Council ; 
beceuse.  bje.  19of  that  Aot»  it    is    enacted  that   '^the   parchaeer   of  an 

noder-tenure  sold  under  this  Act*  shall  acquire  it  free  of  all  incumhrancea 
which  maj  hare  accrued  thereoa  bj  any  aot  of  any  bolder  of  the  said 
under-tenure,  hia  rep'-esentativea,  or  aailgnstaoleaa  the  right  of  making 
auch  ii\cumbranoei  ahalt  have  b3en  expvesiAjr  vesbed  in  the  balder,  by 
the  written  engagement  under  which  the  under-tenure  was  createc^  or 
by  the  subaequ  nt  written  authority  of  the  person  who  created  it»  hia 
representatfreSf  or  assi  gns/*  That  section  oontaina  a  proriso  in  almost 
the  same  words  aa  ol.3,  a:  11»  Begnlation  Till  of  1819.  *ProYided 
tbat  Q'jthiag  herata  eentttioed  shall  ba  held  to  entitle     the  pnrohaeer   to 

eject  khoodkasMryotSi  or  reaident  and  hereditary  eoltiTatonu  norte 
cancel  bona  jida  engagenentt  madft  with  snob  cIemb  of  jyots  «  ooltiva- 
tora  aforesaid  by  the  kite  iooanibenl  ol  th«  andar'^teonore^  or  hia  seprer' 
■entativea,  excapt.it  be  pratadyift  a  rsgulat  evifa  to  be  bvouitht  by  sneb 
yuuabcMier  terth^^^jjcuitoentot  bis  topitttbatft  higher  >eat  would  have 
bAen  dem^iAbli  a^  tiie  tuna  sueb  aagacement^.  were  contracted  l^  hia 
pffedecetipr;'  S*  V^AJObYlU  of  1895  of  the  Bengal  Cooncil,  aaama 
to  hiive  been  enapted  for  the>  toi^  pnipose  of  getting  rid  ol  tha  diffiouL*y 
which  has  now  arisen  upon  the  oonstruotion  of  s.  105  of  Apt  X  of  18^. 
AU  tenures  aM  under  tbe  provisions  of  sv  1^*  Act  VIZI  of  1861^  of  the 
Bengal  Oouiicilt  lov  arrsani  sf  rent,  are  aald  free  from  inoumbranoes, 
bat  sub|ect  to  the  proFiao  in  that  section*  which  is  ia  the  aame  wotda 
»B  that  contained  ia  ol.  3»  s.  11,  BeguUtion  Till  of  ISI^.  it  haa  been 
contended  that  by  virtue  of  Act  Yin  of  1865  of  the  Bengal  Counotl. 
the  sale  in  this  particular  iiistanoe  was  (ree^  from  incumbranoeB.  tojb 
9*  ilC  a{q;4Jiaronly  to  purchasera.of  nnder^tonurea  sold  und^  that  Act* 
The  saU  o{  thq  aoder-tenure  in  question  wsa  before  that  Aot.  That 
nndec-tennre  was  sold  under  thelawae  it  then  existed,  that  U  e*  105 
Afit  Z  of .  X85d. 

The  case  will  go  back  to  the  Division  Benoh  which  refarsed  it^ntith 
the  above  expression  of  our  opinion,  and  the  document  by  which  the 
tenure  was  created  will  hftsent  fiar  fcom  tw  office  of  tlie  Collector  for 
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tbe    pnrpoae  o!  baing  inspMti>d  by  the  Divhiod   Beaclii   who,  HflS^         i^et    ^ 
inspecting  that  dooaoaenty  will  finally  decide  the  case.  ■■■  •«-« 

SSAHABOOD- 
■  0         ■  DFEJV 

Before  SwBa/tWM  Peaeoeik,  JB.,  OhiefJuitiee,  Mr.  JoHiee  Trevor.  Mr.  fusiice   Futxeh  Ali. 
Jbo«^  Mr.  hMiio^  Etmpr  and  Mr.  Jmt%6$  Mtm^Jiersim. 


Izf  THS  MATrXt  0?  TBB  PXTITTON  07  tHB  GOLLBCTOB  OF  EUKQPO&E.* 

Sef  V  1^1811,  i.  2(^B^  Fef  IStr^-lftMMl^vnMMi  o/y<nnl  wn^vided  BUtOe 
hy  OoUedor^^Fower  qfiud^eio  order F<»ffmetU  ofSurpkiftFrooe^  ioFer$<m$ 
eniitled. 


A  Jndge  luM  power  to  or Jer  tbe  peno&  appointed  attder  B09.  ToT  181^  t;  2^ 
and  Ref^,  Y  of  IB27,  to  manage  an  eitatfl^  to  make  oyer  th^  nurplu,  after 
payment  of  reVenee  and  other  outgoings  ,  to  the  person  or  persons  entitled  to 


Acting  under  the  provisiooa  of  Begalation  Y  of  1S12,  a.  86,  and 
Segulatioii  7  of  1827,  the  Jadge  of  Eangpore  plaoed  an  estate  called 
^ouaah  Lithal^  under  the  management  of  the  Collector  of  Bungpore^ 
aiid  ordered  the  Oollector  to  pay  the  pro&bs  of  the  eit^to  to  the  several 
shareholders  according  to  their  respeoiiVe  shares. 

The  Obllector  petitioued  the  Hi^h  Court  to  get  rid  of  the  latter 
order,  on  fiha  ground  that,  under  s.  89  of  Regulation  V  of  ldl2,  he  was 
onTy  bound  to  ooHeot  the  rents  and  discharge  the  public  revenue,  and  to 
provide  fot  the  cultivation  and  future  improvemeat  of  the  estate  ;  aad 
tbat  it  formed  no  part  of  his  duty  to  distribute  the  surplus  proceeds 
to  the  afttend  shardbolders  aocorJiDg  to  their  respective  shards* 

Upon  thjM  petition  Horman  and  Iiodh,  JJ.,  passed  the  following 
order: 

'*Let  the  sharehold^ra  to  whom  the  Judge  of  Bungpofe  has 
directed  that  the  prodts  of  the  estate  should  be  paid  aocording  to 
their  respeottve  share%  show  oausv  on  th^  8rd  day  of  Deoember  netfr 
why  his  order  directing  the  Oblleotor  of  Bungpore  to  pay  the  profits  of 
the  estate,  wbioh  is  ni^der  the  management  of  the  Cc^Iector,  under  s.  ^ 
of  Begttlation  V  of  1812,  sfaouid  not  be  qoashe^  being  an  ordef  which 
under  that  Begalation  he  had  no  jnriedietion  to  make. 

"  Let  thia  rule  be  sent  to  the  ZilUtfa  iudge^  who  will  eauae  i^  to  b^ 
duly  served  00  all  the  parties  interested  ia  the  matter^  and  see'  thaib 
sach  sarvioe  ia  propevly  made*'* 

▲a  Iioohr  J.,  entartaiood  some  doubts  aa  to  whether  the  COnrt 
had  power,  under  s.  U  ol  the  Charter  Act>'  to  miUce  the  above  order^  it 
was  directed  tha(i»  on  its  xetttm.  iha  role    should  be  argued  before  a 

F  ollBeBoh. 

•  Bole  Ko.  1090  af  1866. 


1867 
Mard^  15* 


M  I'UI'I'  BBKOH  SULINGS. 

.    IMT  B«boo  Kitten  Sithon  Ohoit  for  tbe  Oollector. 

In  TBI  <|«he  jadgment  of  the  Fall  Bench  wai  dalirered  bj 

^wmG^     Pbacock,  OJ.— We  think  that  in  this  oase  the  Judge  had  jarudlotiei!. 

xaoroR  ov 
Boiemi.       8.  29»     Begn^at'on   V  of  1812,  ia  in  the   f  olbwing   word^ :    "  In* 

odnTantmioe  to  the  publio»  and  injary  to  priTate  rights,  having  been 
ttzperieooed  in  certain  cases,  fitMn  diapntea  aabsistiig  among  the  pro* 
prtetors  of  joint  undivided  estates*  .it  ia  hereby  enacted  that»  whaneve^ 
aa£3oient  oanse  shall  ba  shown  by  the  Bevenne  Anthorities,  or  bj  any  o£ 
Ihe  individoals  holding  an  interest  in  soch  estates,  for  the  interpoeitioQ 
of  the  Oaarts  of  jAdioatare,  it  shall  be  competent  toihe  Zillah  and  Ci^ 
Judges  to  appoint  a  person,  duly  qnaliftedi  and  under  porper  seonrity,  ta 
manage  the  estate ;  that  is>  to  ooUeot  the  rents  and  disohazge  the  poblia 
revenue,  and  provide  for  the  cultivation  and  future  in^irovement  of  the 
aatate."  At  that  time  the  person  put  in  to  manage  the  estate  vras  in  the 
nature  of  an  ordinary  receiver;  and  it  appears  to  na  that,  witboot  any 
ezpress  authority  being  given  to  the  Judge,  he  would  have  pover  to 
control  the  receiver,  by  directing  him  to  pay  over  any  aurploa  which 
might  remain  in  his  hands  after  paying  the  Gbvemment  verentto 
and  providing  for  the  caltivatiou  and  improvement  of  the  estate* 
Vhis  section  could  never  have  intended  that  the  receiver  shonld 
retain  in  his  hands  any  surplus  profits  of  the  estate;,  without  being 
aubject  to  the  ordera  or  control  of  the  Judge  by  whom  he  was  appoint«d« 

We  think  therefore,  that  under  the  BeguUtioo  to  whi-h  we  h^va 
referred,  even  without  the  interpretation  which  io  practios  haa  been  pni 
upon  it»  the  Judge  had  jarisdiotion  over  the  receiver  with  regard  U> 
the  disposal  of  the  surplus  profits. 

By  Begulation  V  of  1SS7  it  was  enacted  that,  whenever  the  Zillah 
or  City  Courts  should  deem  it  proper,  under  the  provisions  of  the 
Regulations  therein  mentioned,  to  provide  for  the  administration  and 
management  oC  landed  property,  the  Court  shonld  issue  a  precept  to  tha 
Oolleotor  of  Land  Revenue  d  recting  him  to  hold  the  estate  in  attach- 
ment. It  could  not  have  been  intended  that  the  Collector  ahoilld  hold 
all  the  surplus  profits  of  the  estate  without  being  subject  to  the  ordera 
ctf  the  Court. 

In  point  of  fact  we  find  in  thi^  very  case  tba^,  as  far  back  as  1860 
Mr.  .Tnoken  who  was  then  the  Judge  made  an  or?er  for  the  payment 
of  the  surplus  procfteds,  and  that  order  appears  to  have  been  complied 
With  nntil  rery  recently,  when  the  Board  of  Bevenne  parsed  a  coUectioQ 
of  rules,  by  s.  7  of  which  it  was  stated  thai  "  a  Collector  caunotj  unlesa 
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under  the  Bpaolal  orders  of  the   OiTil   Conri**  (thereby  reeognisiBg  ibe        1867 
jorisd'otion  of  the  Oivil  Ooart  to  make  saob    orders)  "  disburse   to    eny  ~'  - 
one  any  part  of  tbe  sorplos  prooeeda   from  lands  thns   managed   nnder     XATTiBor 
bis  superiatendenoo ;  and  inasmoob  As  the  dtabare^ment   of   any   portion  '"^^  Psrinoif 

e»  THJB  CoXi« 

of  snob  BorploBprooeedB  is  opposed  to  one  objeot  of  tbe  Iair»  and  is  LBcroaov 
illegal  (l),tbe  receipt  of  any  order  for  tbe  disbursement  of  saob  enr-  B^''^'^'**' 
plus  from  the  Oivil  CkmrtSftbongb  It  mast  be  obeyed,  should  be  irome* 
diately  reported  with  full  partieulars  for  tbe  information  of  tbe 
Commisdoner  and  tbe  Board  of  Berenne.**  Tbe  Goveroment  Pleader, 
who  has  appeared  before  us  to-day  on  behalf  of  the  Oolleotor,  has 
argued  that  tbe  objeot  of  tbe  law  to  wbidi  the  disbursemeut  of 
any  part  of  the  surplus  prooeeds  is  alleged  to  be  opposed,  was  to 
compel  the  parties  disputing  to  oome  to  terms,  or,  in  other  words^ 
to  dri?e  them  into  a  settlement  of  their  disputes  by  withholding  from 
them  tbe  profits  of  their  estates.  We  think  it  Teiy  dear  that  the 
objeot  of  the  law  was  not  to  foroe  the  disputants  into  an  arrangement 
but  to  avoid  inoonyenieiioe  to  the  publiob  or  injury  to  the  parties, 
which  might  arise  from  their  negleotiag,  pending  their  disputes,  to 
pay  the  Gk»Temment  reTenae,or  to  manage  their  estates  properly. 
The  order  of  the  Board  of  Beyenne  goes  on  to  say  that  "surplus 
prooeeds  may,  with  the  sanction  of  tbe  Gommissiouer,  be  expended 
upon  the  improyement  of  the  estate,''  and  that  any  money  not  required 
for  that  purpose  should  **  be  held  simply  in  depositi  and  not  inyested  so 
as  to  prednoe  interest  or  profit**  IftheJadge  has  no  power  to  make 
auorder  with  regard  to  the  surplus  prooeeds,  tbe  owners  wQl  not  only 
be  deprived  of  tbe  present  use  of  the  surplus  proceeds,  but  will  also  be 
deprived  of  all  benefit  which  might  accrue  to  them  from  having  them 
profitably  invested*  In  shorty  if  the  Judge  has  no  jurisiliotion,  proprie- 
tors of«the  estates  may,  as  long  as  their  disputes  .  continue,  be  left  to 
starve,  or  be  compelled  to  borrow  money  at  a  high  rate  of  interest, 
whilst  the  surplus  prooeeds  of  their  estate  are  lying  without  any  advan* 
tageto  t^tem  in  the  Oollector*s  treasury. 

We  think  ibat  the  Judge  had  power  to  maVe  the  order. 

It  is  nob  neoessary  to  determine  whether  the  Judge  was  right  in    mak- 
ing an  order  that  tbe   Oolleotor   should .  pay   the    parties  according  to 

their  respectife  shares.    Tbe  propri*>ty of  making  such   an  order   might 
dependuponthefactsof  the  particular- case.    In    this   case  it  appears 

that  a  petition  was  presented  to  tbe  Judge  by  the  CoUeotor,   represeoting 

that  the  order  of  the  Judge's  predeeessors  ordering  the   Collector  to   pay 

*  (1)  See  J^Q  l£oye$  (^wdhrain  y»  The  Qovemm$ni,  3  W.  B«f  Mis.|  17. 
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ilte  prdCis  of  tbe  eitato  to  the  EemindAra,  according  to   tiieir  reepeciiTe 

""TiTthi   "  ■^™*'  ^**^  '^^^^^  regarded  by  the   Board    of    Beyenne   as   oontravemng 

ukvnn  or   t^  Bdard'B  rale,  and  praying  that  the   «a£d!order  might  j  bej  iet  aside. 

THt  pBTinoM  aad  that  the  Jadge,  thertrapoa,  reqne-ied  the  Oollector  to   aso^rtain   and 

^uHe^oi'  ^^^'^^  *^  namber  of  ahardioldeni,  and  tha  extent  of  the  ahare  ef  eaefa, 

IBtunQWBM.    ^^  ^^ora  ^^raa  any  sooh   ap«oiicatk>n.    The    Oelleeior   reported   that   tba 

profits  had  been  paid  aooording  to  the  shai-e  of  each  vhai^ftinidflr  duly 

specified,  whereapon  the  Judge  ordered  that  payment   should    ba  made 

to  pach  separate  shareholder,  meanings  m  we  naderstood,  that  paymeoiv 

shouTd  be  made  in  the  Hhares  in  whioh   the    sharehelders   had    bsen  in 

the  habit  of  receiving  them.    But  whether  this  was  the  meaqinff   of   the 

order  or  not,  it  appears  to  tlie  Court  that  the  Judge    had  jurisdiotion  to 

make  an  order  with  regard  to  Che   surplus   proceeds.    The    High    Court 

oa«ocrt  therefor^  undler  its  general  power  of  supeiintendence   over  the 

sabordisate  06urts,  qtMuih  the  order  of  the  Judge. 

It  is  not  necessary  to  send  the  caae  back  to  tht  Bsaoh   whiob  raferreS 
it,  but  the  application  will  ba  xefnaed. 


laa? 

March  1^, 


Before  Sir  Stm^  Peacock,  Kt.r  (Jhiqf  JueHce,  Mr.  JuHice  Trovor,  Mr. 
/littiee  Loch,  Mr.  Juitiee  JSmp,  and  Mr.  Jueiiee  Mac^herwm. 

KlBTBM^a  Mi,YBTB«  (PLAHmw^e.BAMDHUlf  KHOBIA 

(Dxtmmttr).* 

Svidnu— Proof  of  Dahhila9, 

or  rsB<Hreoe{pts  filed  byaryotin  asnitfor  smspsof  rsnterfor  en- 
haiKMtttat  Hinslf  be  proved,  whether  denied  by  the  semindar  or  not. 

Thb  pLuntifif  sued  in  the  Collecterate  Court  for  arteara  of  rant  a* 
enhaned  rates.  Cnaday  sabs-quent  tothat  on  whioh  the  parties  were 
examined,  the  defendant  produced  certain  dakhilas  for  the  purpose  of 
showmg  that  he  had  held  at  a  onifbrm  rate  for  Upwards  of  twenty 
years.  1  he  plaintiff  sought  t.  refute  this  by  putting  in  aemindari 
eW««  and it«iima5fi,uK papers,  from  which  it  appealed  that  the  rent 
bad  vaned.  The  Deputy  OoUecter  who  tried  the  case,  disbeUeved  the 
»enu«enesaofthed»kWlas,awldeoreecl  for  the  plaintiff.  On  appeal  by 
the  dafendanfc^tha  Judge,  withoot  entering  into  the  question  whether 
tbeie  waa  any  #sideuce  in   support  of  the  d^hilas,  obaerYed  that 

SS^uI^tt^S^^^^  or  the  Deputy  OolleeSr  of  ^'^' 
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^  IIm  chikliilM  pnodooed  hf  the  tdefondant  are  not  snywliere  denied 
by  the  platat'i|f,  conseqaently,  under  the  raltng^  in  Kazee  Khoda  Ntwan 
T.  Nuhohi$8or0  Boy  (1),  thej  mast  he  accep>ed  as  tme"  and  hB  aoc^rd- 
inglj  reversed  the  Deputy  Oolleotor's  decision.    The-  plaintiff  appealed 

io  the  High  Court.    Ha   ooatanded  that*    from  the  jtidgment  of  the 

Deputy  Oo!  lector,  it  vaa  clear  that  the  parties  bad  ^oiiied  suae  oo  the 
question  of  the  geauineaeaa  of  iha  dakhilas,  and  that  the  Judges thareforf>» 

was  vrong'  in  holding  that  the  plaintifE  had  nowbew  deaied  that  ihtif 
were  gtenninet  and,  farther,  that  It  was  impossible  lor  him  to  do  00  oa 
oath*  aa  they  weoe  net  produced  till  alhnr  he  bad  iaeeo  aanmined. 

The  ease  oame'on  for  hearing  before  Peacock,  O  J. ,  and  L.  S.  Jackson,  J., 
>^ho  referred  it  for  the  opinion  of  a  Tall  Bench»   with  the  following 

Peacock,  C.J.-t*I  am  unable  to  distioguisK  the  pvesent  case  from  the 
two  rulings,  Rajessuree  Dehia  v.  Shibnaih  OlAtterjee  (2)  and  JBTosae 
Klioda  Newa»  ▼.  NvhohiMOT9  Boy  (I),  which  have  been  cited,  and  spe- 
daily  from  the  fast  in  date  of  those  two  rulings.  But  I  confess  I  camot 
discorer  in  what  stage  of  the  cause  the  d^)akhilas»  produced  fay  the 
defendant  in  eridence,  could  have  been  denied  upon  the  vecord  by  tha 
plaintiff.  Suppose  the  defeadant  had  prodiioed  these  documents  in  Ooart 
nnder  suspicious  circumsbances,  and  the  plaintiff  bad  not  been  present, 

and  his  mooktear«  not  knowing  whether  the  dQCuments  were  genuine 
or  not»  could  not  di^ny  them,  would  the  Judge  have  been  bound  to 
believe  themP  According  to  the  rulings  referred  to,  the  Judge  would 
have  been  bound  to  belJeve  themi  there  being  no  denial  of  them  up<^a 

ihereoord. 

Ity  present  impression  In  that  these  ruHngs  cannot  be  upheM  \  but  s^ 
I  cannot  distinguish  tbe  present  case  from  the  ruHngs  referred  tot  thhi 
case  most  be  referred  to  a  Full  Bench  for  decision* 

Jacksok,  J. — I  entirely  concur.  I  am  also  at  a  loss  to  know  at  what 
stage  of  the  proceedings,  or  in  what  manner,  a  denial  is  to  be  ente:  ed 
.by  the  plaintiff  of  documents  filed  by  the  defendant,  more  specially 
when  these  doaio^eats  are  so  fHfid  by  the  defendant  afier  the  first  hear* 
10^  of  tbe  case,  whea  V^  examination  of  the  plaiiktiff  in  person  baa 
already  taken  plaesb  IX  eeema  to  ma  that  tbe  party  who  puta  in  dakhilasi 
as  well  as  c^har  daeuments,  as  evidence  to  support  bia  ease,,  is  boniui 
loatttisl^tJie  Court  that  those  doeamenta  aire  genuine*  and  what  th£\7 
purpoii  to  be;  in  other  wordsr.  to  prove  them.;  aodtbat  it  cannot  poa» 

(I)  »  W.  I^Apt  X  BuU  M.  (2)  4  W.  S ,  Apt  X.BuI.|  42, 
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sibly  be  ftssnmedt  from  the  abMno«  of  a  sptcifio  denial  bj  the  opposite 
party,  that  saob  documents  are  genoine. 

Baboo  EomB9h  Okunder  MUUf  for  the  appellant. 

Baboo  Toomo  Chw^der  ShofM  for  the  ^respondent. 

The  opinion  of  the  Pall  Bench  was  deliTered  by 

PsAOQCK,  O.J.— The  Jndge  in  this  ease  says  that  the  dakbilas  pro- 
daoed  by  the  defendant  are  not  anywhere  denied  by  the  pLuotifft  and 
consequeutly,  under  the  rolibg  in  JToses  Khodo  Newa»  t.  NvhokkBom 
Boy  (1)»  they  must  be  accepted  aa  true.  He  does  not  state  whether  there 
WAS  or  was  not  any  eridence  to  prove  that  they  were  goiaine,  but  he 
accepted  them  as  true,  merely  beoanse  the  plaintiff  had  not  denied  them. 
The  question  came  before  the  1st  Division  Benoh|  who  then  thought 
that  the  rulings  on  which  the  Judge  had  relied  in  support  of  his  deci* 
sion  could  not  be  upheld,  but  as  there  are  oonflioting  decisions  upon  the 
point,  the  case  was  referred  to  a  Full  Bench.  I  retain  the  opinion 
which  I  expressed  on  referring  the  case. 

In  the  second  of  the  two  cases,  Sosee  Khoda  Ntwan  t.  NubokU^ora 
Boy  (1)  cited  in  ibe  referr  ing  order,  Bayley  and  Pundit,  J  J.,  My :-« 
**  Farther,  it  has  besn  decide  1  here  that  when  the  payment  of  rent 
is  not  a  matter  directly  in  dispute,  and  dakhilas  sra  produced  by  the 
ryot  to  show  that  he  is  entitled  to  the  presumption  of  s*  4,  and  these 
l^eipte  are  not  denied  by  the  landlord,  the  tenaat  is  not  required  to 
prove  them,  but,  by  the  noiii^eaLd,  admi$sioa  is  legally  presumed.** 

We  think  that  the  decision  cannot  be  epheld  to  the  extent  that  admis- 
aton  is  legally  to  be  presumed  from  non-denial.  If  a  fact,  or  a  document 
in  support  of  a  fact,  is  to  be  proved,  it  must  be  proved  by  legal  evidence, 
whether  the  fact  is  directly  in  dispute  or  not.  If  a  fact  is  admitted, 
it  need  )not  be  proved ;  but  if  it  has  te  be  proved  at  all,  it  must 
be  proved  by  proper  evidence,  whatever  may  be  the  purpose  for 
which  it  is  to  be  proyed.  The  decision  refer)  to  a  former  case, 
Bajesiwrw  Daheo  v.  ShthfuUh  Ohatierjee  (2)  decided  by  Bayley  and 
E.  Jackson,  J  J.,  in  which  the  Judges  say:— "There  is  no  doubt 
tliat  dakhilas  should,  as  a  general  rule,  be  attested  or  proved  by 
some  oral  evidence,  in  the  same  manner  as  all  other  documentary 
evidence.  But:tbere  is  a  special  difficulty  for  a  tenant  to  prove 
dakhilas  which  are  drawn  up  by  his  semindar^s  agen's  and  signed 
^y  them, more particnlariy  of  loig  past  days.  The  tenant  cannot  be 
expected  in  every  case  to  summon  all  the  gomastahs  of  his  zemindar 
for  the  past  twenty  or  thirty  years  to  attest  his  dakhilas.    Ho  should 


(I)  5  W.  B.,  Aot  Z  Bol^  53. 
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\m  teqnlred  in  his  exftminAtioii  to  attest  the  dakhilas  hinsBel!  as  fat  as 
he  caA,  All  dakhilas  which  huve  been  gif  en  to  Mm  personally  he  can 
pfoi^e  as  irefl  m  aa j  Jc^her  with^  %.  The  tenant  having  so  far  deposed 
to  their  gennineness,  it  will  remain  for  the  £emindar,  ot  his  agent  wh^ 
ma;  ilepoBetm.  hie  bebaf,  to  4eny  their  giinaineness.  fie  -a'so  shonld 
^e  examined  reg^rdin^  them.  A  mere  general  9tatement  that  the j  are 
false  Bhonld  not  he  .listened  to.  If  he  states' that  they  are  false  docn- 
mentJ,  he  shonld  be  required  to  d9(:ail  his  r^asoos  for  so  stating,  and  if 
thjpj  appear  ,to  have  any  fonndation,  an  iftsno  ehonld  belaid  down,  and 
both  parties  required  taprolnce  farther  eridence  on  the  point.^ 

To  the  eicteat  ot  laying  th  it  an  issue  should  be  laid  down  as  to 
whether  the  doon  meats  are  goiinin^  or  not,  when  they  are  prodnoed  in 
the  course  of  a  trial  as  evidence  to  prove  an  issue  which  has  already 
heen  laid  down,  or  any  important  Cact  in  the  cause,  I  lihiuk  that  the 
Judges  were  not  right ;  bat  t  think  they  were  right  to  this  extent,  that 
if  a  tenant  produces  dakhilas,  and  swears  that  they  are  genuine  doca« 
ments  #hioh  were  delivered  to  him  by  the  landowner  or  hia  gomastabt 
«r  gives  other  |9i*t/»a/aote  evidence  to  show  they  are  genniae,  whether 
the  purpose  be  of  proving  that  rent  has  been  paid  in  a  suit  for 
airears,  or  to  prove  that  reut  bas  been  paid  at  a  fixed  rate  for  a  certain 
cumber  of  years  fot  the  purpeso  of  barring  a  landlord's  claim  to  enhance 
euch  dakhilas  are  sti  ong  evi<^ence,  if  the  landlord>  or  his  agent,  do  not 
come  forward  and  deny  them*  The  Judges  are  right  in  s  lying  that  it 
cannot  be  expected  that  a  ryot  shonld  in  evei^  case  eummon  all  the 
•jgeuts  of  his  landlord  who  gave  him  the  receipts!  but  the  ruling  in  the 
last  case*  that  if  the  landlord  does  not  deny  them  they  must  be  taken  to 
be  true>  without  »ny  evidence  on  the  part  of  the  ryot,  cannot  be  upheld. 
In  many  C4i<)es  the  landlord  is  not  present  at  the  trial,  and  does  not  even 
know  what  documo'it^  afe  intended  to  be  produced.  HoWy  and  in  what 
stage  6f  the  eause,  is  he  to  deny  themP  If  a  ryot  prodiiees  dakhilasi 
ani  s^^ars  that  he  readved  them  from  the  lanlov^ner,  or  his  agent,  or 
gives  other  pr^/na/octd  evidence  of  their  genuineness,  atid  the  landlord, 
or  his  agent,  does  not  come  forward  an  I  d^ny  them,  or  give  evidence  to 
ehow  that  they  are  not  g^snuiue,  they  mvy  ba  taken  as  prima  facia 
evidence  against  him,  if  the  evidence  of  the  ryot  is  believeid. 

In  this  case,  as  the  Judge  has  n  ^t  entered  into  the  qu'^stion  whether 
tdere  was  any  evidence  in  suf^port  of  the  d  khila-,  the  case  mnat  be 
remanded  to  him  to  enquire  whether  the  dakhilas  are  genuine  or  not# 
Mid  to  deterroiae  the  ca»e  after  that  question  has  been  doternined  upon 
proper  evidenoei 
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Brf&rt  Bit  Bamei  Teaooeh,  Kt,  OkirfJMlc^  Mr,  JusHcb  Trevor,  Jir»  JuHice 

.^^^  Lochf  Mr,  JuMtxoe  Kampt  and  Mr,  Justue  Maepher»im. 

1867 

4p^^'        klNHYA  LALL  ahd  othie<»  (PhKumvn)  v.  RADHA  CHURN  akd 

OTHBJLS  (DXFBN0A.1IT8).* 

Judgmeni  in  rem^Mofu$»il  Oourts'^JIigh  Court^^Svidenee, 

• 

In  a  sait  hj  B.  0.  ngAinsfc  D.,  the  widow  of  E.  N.,  to  set  aai(ie  aliens iioni  bj  O. 
and  ta  ostabliah  his  title  aa  rererafonary  he{r  to  the  property  loft  by  R.  N  ,  on  the 

rund  that  B.  N,  hud  been  adopted  dy  J.  L.,  deceased,  and  that  on  the  death  of 
N.  withont  issne,  the  right  aocmed  to  B.  0.  aa  an  agnate  of  J.  L.,  it  was  found 
that  B.  N.  had  been  adopted  dy  J.  L.  and  that  R.  0.  was  reTeraionary  heir.  In  a 
anbseoaent  suit  by  K.  L.  against  B.  C.  lor  a  declaration  of  hia  right  as  heir  to  B. 
N.  and  for  possession  of  the  property  on  the  gronnd  that  B.  N.  had  not  been  adop« 
ted  by  I  but  took  the  property  by  gift  from.  J.  L.,  iTisZd,  that  the  jadgment  in  the 
former  suit  was  not  admissible  in  evidence  on  the  question  of  tba  adoption. 

8embl€. — There  are  no  judgments  in  rem  in  the  Mofnssil  Coart*  ;  and,  as  a 
general  rale,  decreea  in  those  Oonrts  are  not  admissible  agninst  strangers^  to  proTo 
the  truth  of  any  matter  directly  or  indirectly  determined  by  the  }ud[gment,  or  by 
the  finding  upon  any  issue  raised  in  the  sniti  whether  relating  to  status,  propertyi 
or  any  other  matter  (1)« 

Badha  Ch€&v  sned  MaesamTU  Deokoonwar,  the  widow  of  one  Ram 
Karain  Singh,  deceased,  to  seo  aside  certain  alienations  made  by  her,  and 
to  establish  his  title  as  reyersioiiary  heir  to  the  property  left  by  Ram 
Narain,  on  the  ground  that  Ram  Narain  had  .been  adopted  by  one 
Jhoomnok  Lull,  deceased,  and  that  on  the  death  of  Ram  Narain  without 
issue,  the  ri^ht  accrued  to  Radha  Chum  as  an  agn  ite  of  Jhoomnok  Lall^ 
The  defence  was  that  Ram  Narain  had  not  been  adopted  by  JhoomuJc 
Lall,  but  that  he  took  .the  property  under  a  deed  of  gift  from  Jhoorenck 
Lall,  and  consequently  Badha  Chum  was  not  entitl  d  as  heir-in-reTer. 
fiion.    Eanhya  Lall  presented  a  petit  on  asserting  his  right    aa  the  son  of 

the  natural  brother  of  Ram  Narain.  But  the  (Tourt  held  that  no  order- 
iTBB  requisite  on  his  petition,  and  he  was  not  made  a  party  to  the  suit. 
The  Court,  on  the  80  h  September  1853,  found  that  Ram  Narain  had 
been  adopted  by  Jhoomuck  Lall,  and  that  Radha  Chum  was  the  rever 
Bionary  heii%    The  judgment  was  ai&rmed  on  appeal. 

The  present  salt  was  brought  by  Kanhya  L  dl  for  declaration  of  his 
fight  to,  and  possession  of,  certain  lau  Is  with  mesne  p  rufits  as  heir  to 
Bam  Narain. 

•  Regular  Appeals,  Nos.  168  and  226  of  186G,  from  the  decrees  of  the  Jnjg^of 
Tirhoot,  dated  the  l2th  March  1866. 

(1)  See  Mahima  Chandra  Chucherbutif  r.    EoyhU,  11  B.  L.  B.,  246|  2i7  see  alee 
Rajkwnar  (HntckerhiUty  1  B.  L.  B.,  A.  C\,  5 ;    Act  I  of  1872,  a  41, 
and  Joginiro  Deb  Boykui  r.  Funindro  Z>e6 
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Kait^ya  Lall  alleged  that   Bam  Narain  oKtained  tbe  property  from.  1867 

Jboomnck   Lall.  his  maternal    grandfather,    by  deed  of   gift;  that  Ram  j.^^^^^^^^^^ 
Narain  died   leaving   Deokoonwar  His  widow,  and  that  upon  her  death,  t;. 

the  property  descenled  to  the  plaintiff  aa  the  nephew    and  hoir  of  Bom        q^^^^ 
Narain,  Kanhya   Lall  being  the  son  of  Bam   Narain's   natural  brother 
The  other  plaintiffs  claimed  a  pordoa    of  the  estate  by  porohase   from 
Kachya  LalL 

The  principal  defendant  Badha  Cham,  the  plaintiff  in  the  f  omier  fioit 
claimed  to  be  entitled  upon  the  ground  atated  in  the  former  case. 

The  Judge,  on  the  1 2th  March  1806,  held  that  the  jadj<ment  in  the 
suit  of  Badha  Churn  agdnst  Deokoonwar  was  a  judgment  in  rem,  and 
therefore,  as  to  the  adoption  conclusi  ye  against  the  present  plaintiffs* 

The  plaintilb  appealed  to  the  High  Court. 

The  appeal  came  on  for  hearing  before  Peacock,  0.  J.,  andL.  F« 
Jaoksen,  J.,  who  were  of  opinion  that  the  judgment  in  the  suit  by 
Badba  Ohnm  against  Deokoonwar  was  not  a  judgment  in  rem  ;  but  as 
their  opinion  was  in  conflict  with  the  decision  in  Bajkriato  Boy  ▼• 
Kiiharee  MoTiun  Mqfoomdar  (\),  their  Loi dships  referred  the  following 
quest'on  to  a  Full  Bench ; 

''Whetherthe  judgment  of  th<r  26th  Setpember  1853  was  admi  sible  as 
CTidence  against  the  plaintiff ;  and,  if  so,  whet  I  er  it  was  conclusiye,  or 
inerelypn9nd/acid,eTidence  against  him.** 

Mr.  Peaeoeh  (Mr.  Mian  and  Baboos  KinenJnshore  GTiose.  Jhoarht- 
fiaih  Mitter^  and  Onoocaol  Ckunder  Mookenrjee  with  him)  for  the  appellants. 

Baboos  MoKuk  Chunder  Ohowdhi*y.  Ohwnder  Madhuh  OhoM,  Bomiih 
Chunder  MUier,  Feary  LoU  Boy,  and  Bamackum  Banerjee  for  the 
respondents. 

The  opini  )n  of  t'e  Full  Bench  was  delivered  by 

FsAcoCK,  0.  J.  (who,  after  stnting  the  facts,  continued).-^ The  case 
h&i  been  fully  argued  before  us,  and  we  are  of  opinion  that  the  judgment 
was  not  a  judgment  in  rem,  and  that  it  was  not  adm  ssible  in  evidence 
against  the  plaintiff. 

The  petition   of  the  plaintiff  in   the   suit  brought  by  Badha  Chora, 
having  been  rejected,  the  plaintiff  was  no  party  to  that  sait. 

(1)  3  W.  R.,  14. 
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164  FILL  SSHQH  SlfLEKfiFS^ 

ISS7  The  genanil  rale  WM.daarly  Ud   down  hy  (Xu«£  JoHfeibff  P^BCFrqjr 

V  'lilix  ***  ^^°  IH«<y^i«»  qT  Kinffsion'a  case  (I)   in   aniifrer  ta  eerUio  que»ti<yi9 

V.  pat  to  the  Judges  by  tho  Home   of  Lordi ,    He  said-*'*  It  k  eerta^n^ 

?^^?^       true,  aeagenerttl  priiuip'e,    ihst  a  tmi(»actiott   between  twj  pwrtiie*  i« 

7«idicuil  prvcecdiogs  ought  not  to  be  biiidiag  npon  a  third;  fur  it  wo«iUI 

ha  unjust    to  bind  tay  person  who  conld  not  be  adtnttted   to  make  m 

defence,   or  to   eaiamine'^   (and  he  m  gbt  hare  added  to-  croMMsamine)' 

"^ witnesses,   or  to  appeal  from  a  judgment  he  might   think  enrotieone; 

Midy  therefore,   the  depoeitiony  of  witxMsaaa  in  another  caone  in  ptoof 

of   a   fact,  the  Terdiot  of   a  jury*'    (or  io    thas   oanntry   o£  a    Cbiurt> 

**finding  the  fact,  and  the  judgment  of  the  Goart  upon   tbe  facts  foandr 

although  eTidenoe  agunst  the  partiasr  and  all  daiming  oader  them^  are 

.  ]K>t  in  general  to  be  used  to  the  pre j.n dice  of  ttaogers,    Thece  ave  some 

exceptions  to  this   geuernl    rale  founded  npon  partieolav  reasons,  ba-t 

not  being  applicable  to  the  preseut  subjowt,  it  is   onaecessary  to  state 

them, 

« 

^Jrom   a  variety  of    oasea   relatire  t^   jodgnseats  betng^   gi^en  m 

eTidence  ki  civiJ  snitsr  these  twadedootiont  seem  to  foliow  as  geneially 
tne ;  firsi,  that  the  judgment  of  a  Court  of  coaencrefft  jmriodictioB* 
direoily  upon  the  point,  is^  as  a  plea,  a  bar,  er  as  evideuoe,  •oaolustTer 
between  the  same  parties  upon  the  same  matter.  dir»cily  in  tgOKMom  iif 
another  Coart"  (or  be  might  have  added  in  another  action  between  the 
same  parties  in  the  same  Gonrt) ;  **Beeondilyf  that  the  jad!gaient  of  a 
Court   of    exclusive  jurisdiction,  dtreotly    upon    the   point,  is^  in   like 

manner,  conclusive  upon  the  same  matter,  between  the  same  parties,, 
coming  iusidentally  inqae&tion  in  another  Goavt,  f or  a  dtSereiit  purpose^ 

But  neither  tbe  judgment  of  a  conxmrremt  or  eselusive  jimed^etioa  isi 
evidence  of  any  matter  which  came  coli>itei7i1Iy  in  question,  thongb 
within  their  jurisdiction,  nor  of  any  matter  incidentally  cognizabla 
nor  of  any  matter  to  be  inferred  by  argument  from  the  judgment*'* 

The  Fiinciple  that  a  judgment  is  nat  to  be  used  to  the  prejudice  6t 
strangers  was  adopted  from  tbe  Civil  law,  of  whioh  the  loUowiog:  were 
maxims ;  that    res  ifiter   dUoe  judicoUa  nullum   inter    aUo^  pr9judieUi7m 

fctcit  or  rt$  inter  alioa  acta  Meri  nocw-e  nan  debet.  That  principle 
was  not  applicable  to  judgments  in  aetionsr    in  rem.    The  exception  ol 

me 

judgments  in  rem  in  the  Civil  law  was  no  doubt  thei  foundation  of  the 
exceptioQ  in  the  English  law. 

The  question  as  to  what  is  a  judgment  in  rem  wss  fully  considered 
by  Holloway,  J.«   in   Yardkalamma  v.   Anakal  Narama  (2).    Although 

(1)  2  Sm.  L.  C.|  9Uk  editi  679,  (2)  %  Mad.  H.  C.  Bep.,  m. 


I  OffSApt  eonpnr  in   ib^  nMe  d!   H*  Ilow»y,  J/n  roasoirinff,  I  considi^r        1867 
tbat  iKe  full  inve^tigatioa   wbi  b  tbQ    »abjaot  r^ceivei    ftt   his  hniids 


ID  that  cas^  has   be^  of  great   I  ttiefit  in   senuoTiDg   many  erroneooa  v. 

impressioDs  wbicb  previously  existed.  le.ziCQr  wib^i  bim  entifelj  io  J^?"^ 
the  ooncliksioQ  at  wbicb  bo  arrivedr  vin**  thata  docision  bj  a  competeui 
Court  tbat  a  Hindoo  family  was  joii^t  aud  QndiTide<j^  or  upon  a  qqeatioa 
of  legitimacy,  adoption,  partibility  ol  i^roperty,  rale  of  dea^ent*  in  » 
particular  family,  or  upon  any  other  que^tioo  of  f  be  fame  aatureia  a 
auit  int^ partes f  or>  more  correctly  apealdng,  in  an  action  m  j^eanam^ 
is  not  a  judgment  in  rem,  or  binding  upon  etrangera,  or.  in  otber  words* 
upon  persons  who  were  neither  parties  to  tbe  suit  nor  pririe» ;  1  would! 
go  farther  and  eayth»ta  deereeinsoob  aease  ianotraod  ougbt  noifr 
k>  be,  admissible  at  all  as  evidence agaiBst  strangers.  I  do  not  think 
tbat  Mr*  Smith's  definition  of  a  juf^gsaent  in  rem  is  9CCUfsito*  Bat 
B^oUoway,  J.,  has  not   I   tbink,   aitacbed   suflHoient   inportanco  to  tb» 

words  used  by  Mr»  8mitb— *"  whiiBb  very  dedamtton  operates  upon  tb« 
ststus  eltbe  thing  ad judicated  upon,  and»  tpie/ufo,  renders  it  sueb  as 
il  is  tber»by  declared  to  be*''  Tliis  would  uot  bo  the  eflbct  of  a  finding' 
npoa  a  question  of  status  in  a  suit  mpervoMim,  ibougbxt  migbt  havv 
been  so  under  tbe  Gxvil  law  in  a  smt  t^tsfn^  not  tor  the  purpose  9! 
asserting  a  right  agaiast  a  particular  person,  but  for  the  ptirpo«e  of 
adjudicating  upon   tbe  status.    I   donotagree  with  HoUowsy,  J.,   in  hi« 

remark  at  page  281  of  bis  Judgment*  **  that  tbe  effect  of  a  decree  of 
erery  campeteit  Court  is  to  render  tbe  person  or  tliiiig  that  which  it 
declares  bim  or  it  to  be*"  A  deereor  aecordinig  to  tbo  oatvre  of  it,  mi^ 
proYont  particular  persons,  or  the  subjects  to  a  p  arti^aUr  Gorernmentf 
or,  it  may  be,  tbe  wbole  world,  from  averriair,  to  tb^  contrary. 
According  to  the  Civil  law  a  suit  in  wbicb  a  claisa  of  ownership 
was  made  a^ust  all  other  peraoi.a  was  an  aotioai»  rain^  andtba 
judgment  pronounced  in  snob  aotiaa  was  a  iudgmant  tA  vem^  and  binding 
ppon  ell  persons  whom  tbe  Court  wasoopipetent  to  bind ;.  but  if  tba 
daim  was  mjide  i^^nata  partical^  panMu  or  peieona^  it  was  an  action 
in  pewotmm,  and  tbe  deoieo  was  i»  deoree  tn  peraemaiN^  and  binding 
only  upon  tbe  partmlar  person  or  persons  against  whom  tbe  elaim  waa 
preferred,  q^  persf>na  who  were  priries  to  tbeou  r-lSiis-witt  be  made 
more  dear  byrefeiiiqg  to  tbe  note  of  Air.  Sanda<'s  upon  s.  1,  Book 
4yTlte  6,  of  tbe  Institutes  ol  Justtuiao,  a  section  wbiob  is  quoted 
t^  HoUow^y,  J.yin  bis  judgment  aboye  referred  to.    fie  says  : — 

**  Tbe  first  and  most  impor^t  dirision  of  actions  is  tb^  itito.  actions 
{»  rem  and  actions  tnper$onc^m,  by  tbe  first  of  wbiob  we  assert  a  right 
oyer  a  diing  agi^sfr  ell  the  worldi  b;^  the  second  we  assert  a ,  right 
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1867        agaiiui  a  parfao  iltf  person  (lee  I«fcrodaciioii,  ■.  61).    And,  tooordiffgr/ 

ITamwva  T.^r.  ^P^^^^^S  techoicall/i  an  action    wag   called  real    when   tfae  formala   ia 

v»  which  it   waa  Cjnceired    embodied   a  claim  U>  a  thing  without   aaying 

Cavm.'  from  whom  it  wae  c  aimed,  and  personal,  when  the  formnla  stated 
upon  whom  a  cUim  was  made;  If  Titins  said  that  a  piece  of  land 
belonged  to  him,  there  was  no  necessity  that  the  name  of  the  wrongful 
occupier  should  appear  in  the  formala  ;  at  any  rate  not  in  the  intetUio, 
Ihepartof  the  formula  always  ooDsidered  characteristfo  of  the  acHor* 
^' 8i  parot  TUii  ens  rem;'' this  was  8!U  the  question  to.be^  decided^ 
was,  does  the  thing  belong  to  1  ittus.  It  was  only  as  a  consequence  of 
his  proprietorship  being  esCabliBlied,  that  the  wrongful  occupier,  whose 
masse  might  appear  in  the  ecn^lsiiiaalu^  wae  condemned  to  lose  the 
possession.  But  is  an  action  arising  od  a  ecMitiaot^  the  name  of  a  persoik 
was  neces«arily  introduced  into  tfae  inUnli^,  Titins  could  not  merely 
say  that  a  thing  was  owed  to  him  ;  he  must  add  that  it  nas  owed  by  « 
particular  person.  There  are  indeed  § ome  eases,  as,  for  znstsnce,  a  deposit* 
in  which  the  action  may  be  equally  well  shaped  with  or  ivithoat  the 
insertion  ol  the  name  oi  a  particular  person.  There  rasy  either  be  a 
real  action  in  which  the  plaintiff  e'aims  the  thing,  or  a  peraonal 
one  in  which  he  says  that  the  depositary  ought  to  give  it  to  him. 
Whenerer  the  actiin  is  made  to  vest  on  an  obligation,  it  is  personal, 
when  on  a  right  of  proprietoiship  it  is  real." 

The  case  is  made  still  more  dear  in  para.  61  of  the  Introdaetion. 
There  l£r.  Sandars  says  :— '<  Hi«  special  interests  prompt  each  man  to 
daim,  as  against  his  fellows,  an  exolutiife  interest  in  particular  thing*, 
8om.  times  such  a  daim,  sanctioned  by  law,  is  urged  directly  :  theowners 
as  he  is  said  to  be,  of  the  thing  publishes  this  ohiim  agaiust  all  other 
men,  and  asserta  an  indisputable  title  himself  to  enjoy  all  the  advantages 
which  the  possession  of  the  thing  can  canf«r.  Sometimes  the  claim 
is  more  indirect :  the  olaimant  insists  that  there  are  one  or  more  pai  ti- 
cnlar  individaala  who  ought  to  put  him  in  possession  of  something 
he  wish  ee  to  obtain,  or  do*  something  for  himi  or  fulfil  some  promise 
or  repair  some  dairages  they  hnye  made  or  caused.  Such  a  claim, 
is  primarily  urged  against  particular  persons,  and  not  against  the 
world  at  large.  On  this  distiDction  between  claims  to  things  adyanced 
against  all  men,  and  those  adyaneed  primarily  against  particular  men 
is  based  the  division  of  rights  into  real  and  personal,  expressed  by 
writers  of  the  middle  ages,  on  the  analogy  of  terms  found  in  the  writings 
of  the  Roman  Jurists,  by  the  phrases  jura  in  retoidjwra  ad  tem.  A  real 
right,  a  JUS  tn  re,  or  to  use  the  equivalent  phrase  preferred  by  some 
later  commentators,  ju9  in  rem,  is  a  right  to  have  a  thing  to  the  exohi- 
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Bion  ri  all  Diher  men.    A  personol  right,  jm  dd  rwh  ^^  io   use  a  tiitich         1867 
more   correct  expression  jui  in  pereoncMii   is    •    right  inwhieh   there  v^^^yaLm 
£8«per8onirho  ifl  thesnbjeot  of  the    right  as   well  Ma    thing   as   its  v. 

object,  a  right  tirhich   gives  its  possses-or  a   power  to   oblige  another       Badha 
person  to  give^  or  procare^  or  do>  or  not  dO)  somethiogi    It.is   true  that  in 
a  real  right  the  notion  of  persons  is  invcdTod,    for   no  one  could  claim  a 

thing  if  there  were  no  other  persons  agaiust  whom,  to  claim  it;  and 
that  in  a  personal  right  is  involved  the  notion  of  a  thing»  for  the  object 
of  the  right  is  a  thing    which    the   possessor   wishes   to   have   giTen> 

procnred,  done,  or  not  done." 

Besides  actions  in  rem,  which  related  to  property,  there  were  certain 
aoiCoDS  oalled  attionee  pfo^/utliciaJe.  Of  these  it  is  said  in  fhe  Institute* 
Book  4,  Tit.  6|  s.  IS,  that  thej  seem  to  be  actions  in  remt  snch  as  thosei 
by  which  it  is  inquired  whether  a  man  was  bom  free,  or  had  been  made 
free  ;  whether  he  was  a  slave,  or  whether  he  was  the  offspring  of  his 
reputed  father*  These  actions  no  doubt  were  the  origin  of  the  mla 
laid  down  as  to  judgments  c  n  actions  in  which  questions  relating  to 
status  were  determined.  Mr.  Sandars  in  his  note  to  that  sectioa 
says:— "The  object  of  .a  ^rcBjudiGude^  actio  was  to  ascertain  a  fact 
the  establishing  of  which  was  a  neoes^axy  preliminary  to  farther  judicial 
proceedings.  Sach  actions'  differ  from  actions,  in  rem,  because  in  an 
tictio  p^'CBJudicialie  no  one  is  condemned,  only  tie  fact  is  ascertained ) 
but  they  are  said  in  the  text  to   resemble  actio  ds  in  rem  because  thej 

were  not  brought  on  any  obligatioUi  and  because  in  the  inteniio,  which 
indeed  composed  the  whole  formula  in  this  case*  no  mention  was  made 
of  any  particular  person.  Questions  of  status,  such  as  those  of 
paternity,  filiation,  patronage^  anJ  the  like  were  most  commonly  the 
subjects  of  adionee  prcsjudiciaHee,  but  Were  by  no  means  the  only 
one9.  Wo  hear  of  o  hers.'^  In  Austin  on  Jurisprudence,  Vol.  IIL 
p.  165, it  is  said:— "In  case  the  child  (or  ward)  be  detained  from 
the  father  (or  guardian)  the  latter  can   reooVer   him   from   the    stranger 

by    a    proceeding  in  a  Court    of  Justicci  which,  let  it  be  named     as  it 

nay,  is  substantially  an  action  in  rem In  case  the  slave  be  detained 

from  his  master's  service,  the  master  can  recover  him  in  specie  from 
the  stranger  who  wrongfully  detains  him."  it  is  a  mistake,  I  thinks 
to  call  such  actions  actions  in  rem,  they  are  strictly  actions  in  personam. 
An  action  by  a  person  alleged  to  be  a  slave,  cl  dming  to  have  it  declared 
as  agadnst  all  men  that  he  was  a  free  man,  was  an  actio  proejudiGialie  in 
which  the  judgment  would  have  contained  a  declaration  upon  the  status* 
Great  misuuderstimding  and  error  has  been  caused,  as  is  shown  by 
BoUowayi  J.,  from  the  use  of  the   words  ^status"    and "  judgment 
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IWf        tfi  nn^  in  Mmio  of  onr  Ba^^lM    tettbo  «ls  irifthoilt  mttf  p  msiad  d^hkU 

K  m       £I*r  ^^''*  '^^^  io4e«d  in  some  «a4iefl  without   an/    aoourrtt^  -oonoeption   of 

«.  tbair  naaaing.    For   iiait%nee»  I  have  «0eii  it  ataied  that    jadgmeota 

BADH&       ideclaring  peraoaal  statufltir   oondition'    as  jndgtneala  of  ftdaltem   ar« 

caneltiAte  ttp^m  all  thaworld(l).  What  ■  Jadgmoftt  of  adultery  is,  or 
heir  adultery  can  b»M4dto  deelare  a  pergonal  statae  or  oondHioo,ltta 
idiiBrmltfto  orniceWo.  Possibly  it  nie«re  a  indgmf^At  of  diTOroe  on 
acconpt  of  adnUery )  bat  if  msiI  le  not  a  jndgmeiit  im  rm^  or  con- 
tin  ire  open  all  the  trorld  of  ihe  fficf^f  adiltitry* 

It  b  nnneoefraary  to  consider  more  miimtely  ihe  eiril  lawnpon  tho 
jBubjeotof  jadgments  in  rwnor  of  jsofiouft  prmJndMcdei ;  it  is  sniBoieot 
to  Sfty  thai  they  were  not  in  panonaH,  and  that  the  elaime  in  them 
vei-e  advanoM  generally  against  erefy  one,  nbd  net  against  partlonlatf 
indiTidimli^ 

From  what  wa^ha^bof'n  said  it  will  be  readilf  seen  tHere  are  ni>  snite 
^  this  ooantry,  with  the  exception  tif  ihose  iti  the  High  Oonrt  i&  iha 
vxereiaeof  admiralty  an!  tie».admlra1ty  jnfisdictlon)  whioK  answer 
to  the  actiOTi  in  rem  of  the  oi^l  law,  and  none  corresponding  nith  ihe 
itoHonea  proBJiidiciale^.  We  have  li' tie  to  do  With  foreign  jndgifi^Ui. 
Snits  in  the  Etoheqatf  for  the  oondemnat'ton  of  gool«  afe  not  appHcabla 
to  this  coatitry>  and  it  is  therefore  nnneoessary  to  refer  to  tbem.  VTb 
bare  not  18  yet  any  aaits  here  for  divoroed  tnneala  mtdrimown,  so  for 
«s  Okrifttians  are  ooaoOrned,  so  that  no  question  oan  arise  as  to  the  effeoi 
of  jodgmentsinsnuh  snits  (2).  Decrees  by  Courts  of  competent  juris- 
diction for  the  a*)80late  disso'ution  of  mirriages  are  no  donbt  binding 
npon  third  parties.  If  a  Court  of  competent  jurisdiction  decrees  a 
divorce,  or  sets  aside  a  marriage,  between  Mahemedans  or  Sindoos^ 
it  pats  an  end  to  the  relationship  of  husband  and  wife,  and  in  binding 
upon  all  persons  that,  from  the  date  of  the  decree^  the  parties  ceased 
to  be  husband  and  wife.  1  his,  in  my  opinion,  is  not  upon  the  principle 
that  every  one  is  presumed  to  have  had  notice  of  the  suit,  as 
UoUoway,  «r„  appears  to  think,  for  if  they  had  notice  they  could  not 
interveue  or  interfere  in  the  suit,  but  upon  the  principle  th4t  when 
a  marriage  is  set  aside  by  a  Court  of  competent  jurisdiction,  it  ceases 
to  exist,  not  only  so  far  as  the  pariies  are  concerned,  but  as  to 
all  persons.,  A  valid  marriage  causes  the  relationship  of  hnsbaud  and 
wife,  nob  only  as  between  ihe  parties  to  it,  but  abo  as  respects  «ll 
the  world ;  a  valid  dissolation  of  a  marriage,  whether  it  be  by  tibe  aot 
of  the  bnsbandi  as  in  the  case  of   r-'pudiatiou    by  a   Mahomedan,   or   bj 

(I)  Norton  on  Evidenooi  2ad  edit.,  p.  42. 

>  (3)aeeifpW  AoilVof  18Sd,aiidJlaf  V.    0ofdm,lOB^tu  &*.   3Dl  ;and  aiM 
certain  other  marriages,  bee  Act  ill  of  1872,  s.  17. 
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the  act  of  a'  Court  competent  to   dissolye  it^  causes   that  relationship  to         18G7 
cease  as   rgards   all    the   world.    The   record  of  a  decree   in  a  salt  for 


divorce,   or  of   any    other   decree,    is    evidence  that  such  a   decree   was  9. 

prononnced  ;  see    the    case3    referred  to  in   the  notes  to   the  Ducheea    of        Badha 
KingaU/iCB    ca«>e   (I)  ;  and    the  effect  of  a    decree    in  a  suit   for    divorce  * 

a  ^fiMCulo  maMmonii  is  to  cause  the  relationship  of  husband  and  wife 
to  cease.  It  is  ccmclusive  upon  all  persons  that  the  parties  have  been 
divorced,  and  that  tho  parties  are  no  longer  husband  and  wife  ;  but  it 
is  not  conclusive,  nor  even  'prima,  facie^  evidence  against  strangers 
that   the   cause   for   which  the  decree     was   pronounced    existed.    For  ' 

instance,  if  a  divorce  between  A  and  B  vvere  granted  upon  the 
ground  of  the  adultery  of  B,  with  0,  it  would  be  conclusive  as  to  tho 
divorce,  but  it  would  not  be  even  prima  facie  evidence  against  0  that 
he  was  guilty  of  adultery  with  B,  unless  he  were  a  party  to  the  suit- 
Bo  if  a  marriage  betwe*^n  Mahom«dans  were  set  aside  upon  the  ground  of 
consanguinity  or  affinity,  as  for  instance,  in  the  case  of  a  Mahomedan 
that  the  marriage  was  with  the  sister  of  another  wife  then  living,  the 
decree  would  be  conclusive  that  the  marriage  had  been  set  aside,  and 
that  the  relationship  of  husband  and  wife  had  censed,  if  it  ever  existed  ; 
but  it  would  be  no  evidence  as  against  third  parties,  for  example,  iu 
a  question  of  inheritance,  that  the  two  ladies  were  sisters. 

It  is  unnecessary  to  consider  the  principle  upon  which  grants  of 
probate  and  of  letters  of  administ'-ation  have  been  held  to  be  conclusive 
upon  third  parties.  It  would  throw  no  light  upon  the  pi-esent  question  ; 
and  the  Indian  Succession  Act,  No.  X  of  1859,  s.  242,  points  out 
expressly  the  effect  which  they  are  to  have  ovfer  property,  and  tho 
extent  to  which  they  are  to  be  conclusire. 

It  ia  quite  clear  that  there  are  no  jndgements'mrcw  in  the]  Mofussil 
Courts,  and  that,  as  a  general  rule,  decrees  in  those  Courts  are  not 
admissible  against  strangers,  either  as  conclusive,  or  even  as  pnmfa  facie^ 
evidence,  to  prove  the  truth  of  any  matter  directly  or  indirectly 
determined  by  the  judgment,  or  by  the  finding  upon  any  issue  raised  in 
the  suit,  whether  relating  to  status,  property,  or  any  other  matter. 

ir  a  judgment  in  a  suit  botwoen  A  and  B,  that  certain  pro|erty  for 
which  the  suit  was  brought  belonged  to  A  as  the  adopted  son  of  C, 
were  a  judgment  in  rem,  and  conclusive  against  stmngers  as  to  the  fncfc 
and  validity  of  the  adoption,  the  greatest  injustice  might  be  caused. 
For  instance,  suppose  that  a  Hindoo,  one  of  four  brothers,  should  be 
entitled   to   a  separate  share   consisting  of    a  large  zomindari  yielding  an 

(1 )  2  Sm.  L,  C,  6th  edit ,  714- 

•8 
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1B67        annml  profit  of  two  Iocs  of  mpe^f.vidalBoof  asmall  pieoeof  kndla 

KakhyaLam.*^**'"^®*"®°^^°*'*"»*"^  ^^**^^P®'i*>>«    ^^^^    withoufc  lasae,   and   with- 
V.  out  leaving  a   widow,   the  aorTiring  brothers   m  his  hairs  should  entar 

Ohum.  iutopoBsaaston  and  sell  the  small  piece  of  land,  and  that,  afterwards,  a 
person  claiming  to  be  adopted  son  of  the  deceased  brother  shonld  sae 
the  purchaser  in  the  Mnnsif's  Court  to  reooyer  the  land  so  sold,  upoa 
the  ground  that  he  beiog  t!ie  heir  by  adoption*  the  brothers  of  the 
deceased  had  no  title  to  sell  it.  The  purchaser  might  be  a  poor  maa 
without  the  names  of  procuring  or  paying  for  the  attendance  of  the 
n0oes8ar/ witnesses,  or  of  making  a  proper  defence  to  the  suit,  and  the 
claimant,  wit  hont  any  collusion  in  establishing  the  alleged  adoptioBt 
might  Bucceed  and  recover  the  land.  Moreover  the  purchaser  might 
not  have  the  means  to  enable  him  to  appeal.  Kow  if  this  judgment 
werea  judgment  tn  rem  and  con  clusiTe  against  the  brotfaera  as  to  tha 
status  cre»ted  by  the  alleged  adoption  in  a  suit  brought  a  gainst  them 
for  the  zemindari,  they  would  have  no  means  of  defending  their 
possession,  however  clearly  they  might  be  able  to  prove  that  there  wan 
no  foundation  whatever  in  support  of  the  claim  of  adoi  tion.  Assume 
that  the  purchaser  in  the  Munsifs  Court  was  perfectly  honest  and 
bona  4da,and  that  the  Munsifa  Court  was  one  of  competent  jurisdic- 
tion, haTtttg  regard  to  the  situation  and  value  of  the  property,  and  hold 
tbat  the  decree  was  a  judgment  in  rem,  and  there  would  be  no  means  o^ 
getting  rid  of  the  decree  of  the  Munsil's  Court :  and  thus  the  decree 
*  of   a   Munaif  in  a   suit   for    land   within  his  competency  would  finally 

and  oouchiBively  determine  the  title  to  the  aealndari  against  persona 
who  might  never  even  Lave  heard  of  the  suit  in  the  Munaif  s  Court 
whilst  it  was  going  on.  There  is  no  ground  upoa  which  it  could  be 
Keld  that  in  such  a  case  it  oould  be  admissible*  mertily  aspn'THa/ocia 
evidence.  It  m  nst  either  be  cotiolnsive  as  a  judgment  in  rem,  or  fall 
within  the  general  rule,  and  rot  be  admissible  at  all  upon  the  question 
ef  adoption.  If  it  could  be  admitted  even  as  prtma/oct  evidence,  it 
tnight  work  the  greatest  injustice  by  throwing  tbebnrthen  on  the 
defendants   and  oompelling   them   to  prove  a   negative   ,vh.,   that   the 

claia»ant  had   not  been  adopted,  and  this   probably  after  many  years  from  ' 

the  time  at   which  the  adoption  ia  alleged   to  have  been   made*    The  fact 

ia  that  the   Munsif  in   such  a   case  would    be  competent  to  try  the  rights^ 

cf   the  parties  to    the   land   claimed,    and  incidentally  to  determine  the  | 

question    of   adoption.    Buc  be   woold  have  no  power  to  entertain  a  suit  | 

merely  for  the  purpose  of  determining  a  question  of  status*  i| 

We  have   no   hesitation   ia    answeriag   both  the   qaestions   in   the 
negative,  and  in  stating  that  the   judgment  of   the   26th   Septembers  J 


i^ 
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1853,  was  not  admissible,  either   as   prima  facie  or  concluBive  eTidence         1867 
against  the  plaintiff  upon  the  question  of  adoption.  KahhtailIll 

V. 

The  decision  is  quite  in  accordance  with  the  ddoiston  of  the  Privy  'b,m>\  a 
Council  in  the  Baja  of  Shtvagunga'B  case  (1;.  In  bhat  case  their  Ix>rd*  CnUKH. 
efaips  remarked  that  a  "  judgment  is  not  a  judgment  in  rem,  because  in 
a  Bui*4  by  A  for  the  recoyery  ol  an  estate  from  B,  it  has  determined  an 
issue  raisied  ooooernin^  the  status  of  a  particular  person  or  family. 
It  is  dear  that  this  particular  judgment  Was  nothing  but  a  judgment 
inter  paHes*\ 

In  the  case  of  Btfjhriaio  Boy  T.  Xishwee  Mohttn  Mdjoomdar  (2)^ 
in  consequence  of  which  this  case  was  referred  to  a  Full  Bench 
the     Judges,     referring     to     the     Shivagunga    case    (1)    say :    *'  In 

6K>odeve  on  Evidence,  adoption,  like  marriage  and  bastardy,  is  expressly 
mentioned  as  one  of  the  cases  iu  which  a  judgoient  would  be  final  ftnd 
ooDchisive.  The  reasoning  of  their  Lordshipd  of  the  PriTy  Oouncil  . 
in  t^e  BhiPOffwnga  case  (1)  seems  to  point  to  the  same  conda* 
son."  8o  far  from  this  be'mg  the  casoy  the  decision  of  the  Pri^ 
Gouneil  appears  to  as  to  be  in  direct  opposition  to  the  rule  laid  down 
by  Mr.  Goodete  (8). 

Tke  ease  will  be  sent  bAck  to  the  first  Bencli  which  referred  it  (4). 

(1 J  9  Moore^s  I.  A.,  599,  601.  Tor  the  absardSty  of  holding  that  A  Ms 

i2l  8  W.  B.,14.  at  one  and  the  same  time  a  bastard  ^nd              ^ 

(3)  In  the  fltst  adition  of  his  work,  p.  not  a  bastard,  adopted  and  not  adopted, 

889,  Mr.  Ooodeve^  after  quoting  dmith^s  is  manifest/  ** 

definition  of  a  judgment   in  rem,  says:  (4)  The  views  ekpressed  by  tbe  learn* 

**Thns,  were  it  a  qaestion  of  marriage  or  ed  Chief  Jnstioe  in  the  above  judgment 

of  adoption,  the  validity  or  invalidity  of  have  lately  been  adopted  by  the  Legts^ 

the  marriage  or  of  the  adoption  would  latnre,  a^  appears  from  the 'follo'Wing^ 

be  what  is  called  its    status."     A  little  passage  in  the  Draft  Report  of  the  Select 

lower  Mr.  Goodeve  observes:  '*The  prac-  Committee  on  the  Indian  Bvidenoe  Bill, 

tical  view  of  the  snbiect  is  thus  Well  which  snbseqnently  psssed  into  law  as 

pot  by  Mr.  Norton :—*Certain  classes  of  the  Indkoi  Evidence  Ajst  (I  of  1872): 

judgments  are,  however,  oonclusive  upon  "For  the  sake  of  simplicity,  and  in  order 

all  tbe  world  :  this  from  necessity,  and  to  avoid  the  difficnlb  of  defining  or  en'« 

also  from  regard  to  general  convenience,  nmerating  jndgnents  in  rem^  We  hove 

Snch  for  instance  are  Judgments  in  remi  adopted  the  statement  of  the  law  by  Sir 

judgments  deolaring  personal  statas  or  Barnes  Peaeook  in  K^mkfa  ImU  t.  BkMa 

condition,  as  judgments  of  bastardy,  ad*  <7/iiffn."— ^Ses  also  oMlt  aase« 
mtery,  and  in  this  oonntryi  of  adoption. 
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^^^        Before  Sir  Bamei  Pe€Lcock,  Kt,  ChirfJuBiio*^  Mr.  Justice  Trevor,  Mr,  Loeh, 
April  6.  ^^'  Justice  Kemp,  and  Mr.  Justice  Maapkerson, 


GUNGAPHCJE  BOY  (PhAistar)  v.  WOOMA  SOONDEEES  DA9SEB 

Judgmeni  in  rem-^Evidenee, 

The  plaintiff  sued  to  lefc  usid^  a  decree  whioh  had  been  obtained  against  a  0(v 
aLarer  on  a  moknrarae  pottab>.  The  decree,  whiofa  de<dared  the  pottah  to  be  a 
forgery,  was  in  a  Boit  to  which  the  plai»ti(l  wmi  bo  party,  Beld,  tke  deeree  di4 
not  operate  as  a  jadgmeut  in  rtm. 

In  tbis  case  the  plaintiff  sued  to  set  aside  a  dceree  wiriob  bad  been 
€i)tained  by  the  defendants  against  a  co^barer  of  the  plaintiff,  whereby 
it  was  deolared  that  a  certain  mokar»ree  pottah,  under  which  the 
plaintiff  and  his  co-sharer  beld  a  certain  piece  of  land,  was  a  forgery  ;  and 
for  a  declaration  of  the  plaintiff's  rights  and  interests  tinder  the  pottah. 

The  plaintiff  was  not  a  party  to  the  salt  in  which  the  decrwe  wa» 
passed.  • 

The  Judge,  on  appeal  held  that  the  decree  in  the  former  suit  'Vas 
a  judgment  in  rem  regarding  this  mokoruree  pottah  betweeis  » 
co-sharer  of  the  present  plaintiff  and  the  present  defe>idauts  themselves  ^ 
and  as  it  was  not  shovm  either  that  the  Court  whiefa  gave  the  jadgment 
yjBid  no  jurisdiction,  or  tbat  it  was  obtained  by  fraud  or  eollasioD,  no 
OTidence  could  be  admitted  in  tlie  civil  suit  for  the  propose  of  disproving' 
the  facts  ad  judicat  ed.  The  judgment  was  conclus  ive  evidence,  therefore 
against  the  parties  who  were  actual  litigants  in  the  fomer  case,  aa 
well  as  a.^aiugt  all  others."  He  accordingly  refused  to  enter  into  the 
xnerits  of  the  case,  and  disanrissed  the  plaintiff's  suit* 

The  plaintiff  appealed  to  the  High  Ooart. 

The  appeal  was  heard  before  Kemp  and  Markby»  J  J.,  who  referred  the 
case  for  the  opinion  of  a  Full  Bench. 

In  refenring  the  case  their  Lord  ships  nrade  the  following  remarks :— * 

■i 

Mabxbt,  J.  (after  stating  the  f  ct9).'*The   point  to  be  now  considered  ^ 

is  whether  the  lower  Appellate  Court  is   right  in    this  view.    On  the  one  1 

hand,  the   vakeel  for  the  appellants    has   produced   a  decision    of  this  I 

Coart—J>os^   Mf^homed  Khan   Chowdhry   y*  Soolochana  BMa   (1),   in  j 

*  Special  Appeal,  No«  2622  of  1866,  from  a  'decree  of  the  Jndge  of  Beerhheom, 
dated  the  2Sth  Jnly  1866  affirming  a  decree  of  the  Principal  JSudderAmeea  of  tha( 
djstrietk  dated  the  9th  Vebwary  1865. 

(1)  1 W.  E.,  270. 
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whioh  it  appears  that  one  Abbott,  the  holder  of  an  eight-anna  share 
io  a  putneo,  having  attempted  to  enhanoe  the  rents  of  the  holders  of 
the  landf  was  met  by  a  churn  of  talookdaree  rights  on  the  part  of  the 
defendants,  which  the/  Bucceeded  in  establishing.  Sabsequently,  other 
persons.who  it  appears  did  not  olaim  through  Abbott^  sued  the  same 
defendants  for  the  parpose  of  enhaooiag  the  rents  of  the  same  landp, 
when  the  defendants  set  np  the  same  talookdaree  rights.  This  Court 
held,  on  appeal,  in  thd  latter  case,  that  the  deotsion  in  Abbott's  suit  was 
not  conclusive  as  to  the  evid^^nce  of  the  talookdaree  rights.  On  the 
other  hand,  the  respondents  have  relied  on  a  decision  of  the  9th  August 
1865,  passed  in  the  case  of  Khoha  Koomour  v.  Jugoo  (1).  That  suit 
nltimlitelj  resolved  itself  into  a  suit  to   set  aside  an  alleged  mokururoe 

pottah:  two  of  the  plaintiffs  co-sharers  had  previously  brought  a 
anit  to  set  aside  thi^  mjkdroree  pottah,  in  which  they  enoceeded. 
This  Court  held  thai  the  mokaruree  pottah  having  been  s.t  aside  by  a 
judgment,  as  it  were,  in  renhtin  a  case  between  the  shareholders  of  the 
plointififand  the  defendant,  it  was  for  ever  inoperative  agaiadt  the 
plaintiff  aUe* 

I  entirely  concur  in  the  earlier  judgment  to  which  I  have  referred. 
I  think  it  is  impossible  to  consider  a  judgment  pronounced  under  such 
circumstances  as  a  judgment  t/t  rem.  By  a  judgment  in  retn  is  meant 
a  judgment  binding  against  all  the  woiid,  the  words  **in  rem**  being  a 
phrase  borrowed  by  modren  civ  ilians  from  the  Boman  law,  and  signify* 

•  log  general  as  opposed  to  sp  cial  ;  as  in  the  following  passages 
prwiar  hoe  edieto  generaliter  et  in  r6W  loquitur,  nee  tidjieit,  a  quo 
geHum — ^Dig.  Lib.  iv,  tit.3,  s.  9,  §  1 ;  tpecialiter  exprimendum  est 
decujuedolo  qynis  qucBratur  nonin  rem — Lib.  zliy,  tit.  4,s.  2,  §  I,  and 
if  this  be  a  judgcnent  in  rem,  it  would  be  binding,  though  all  the  parties; 
both  plaintiff  and  defend  ints,  were  different.  The  reasoning  founded 
on  the  form  of  the  decree,  that  by  it  a  particular  document  has  been 
declared  to  be  spurious,  and  therefore  that  it  is  a  judgment  passed  upon, 
what  is  sometimes  ca'led,  the  status  of  the  thing  itself,  appears  to  me  to 
originate  in  a  misconception  of  the  phrase  in  rem.  A  judgment  in 
rem  no  more  means  a  right  of  or  concerning  a  thing  than  jus  in  rem 
means  a  right  of  or  concerning  a  thing  ;  in  both  expressions  the  worda 
**in  rtaaC*  have  precisely  the  same  meaning,  whioh  may  be  best  paraphrabcd 
by  the  words,  "availing  against  all  the  world."  The  question  whetUtr 
or  no  the  proceedings  in  the  former  suit  against  the  plaintiff's  oo-abarer 

'  are  evidence  in  this  sat)  does  not  now  ari;ie. 

(1)  3  W.  B.,  m. 
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1867  Tho  plaiaiiiE  has  nufltok«n  bis  righU  ia  tiiia  «Me  in  Mking  to  htrm 

*r~     ZT  the  former  decree  reverted.    That  osbdoI  be  done  in   tfale  sqU  i  but  he 

BoT         ought  to  beye  hie  righto  deelared  under  the   moknroree    pottah,  if  they 

^^y^      eikt  s  and  I  think  the  salt  onght  to  be  remooded  to  try  the    Taitd^ty 

800KDIRU    of  the  alleged  mokararee  pottah  aad  to  deekM    the  phuntiffe    right 
J>AnhM     aocordiugly. 

In  ooBsequence,  bowerer,  of  the^conflictiDg  deoiBUm  in  Khobm 
Koonumr  y.  Jugoo  (1)«  we  think  this  epeoial  appeal  ought  to  be  referred 
to  the  deciiion  of  a  Full  Beach.  The  p^int  upon  whieh  we  differ  from 
the  deciaion  referred  to  ia  in  eon^idering  that  the  jadgment  in  that   case 

was  a  judgment  in  rem,  and  at  tnch  binding  and  oondntiYe  on    pertooa 
not  parties  or  piiviea  thereto. 

Ktatf,  J.*-I  eottoof  with  my  leented  ooUeague.  I  waa  one  of  the 
Jadges  who  paaaed  ibe  decision  in  Dosi  MAh&mei  KXnn  t*  jSeeloiiklii* 
J)(Ma(%)  alluded  to  in  my  learned  eolleagtie's  jodgmeal. 

Baboo  Tarmeknaih  Ben  for  the  appellant. 

Babooe  ZtMsn  KMore  Qhoee  and  Jugodammd  Mook&fjee  for  the 
letpoadentd^ 

The  opinkmof  the  FoU  Bench  was  delivered  by 

FxAOoos,  C J.  (after  stating  the  faots).^The  DiyisioQ  Bench  con. 
•iderei  that  the  jadgment  was  not  a  judgment  in  rem^  but  in  cooae- 
quence  of  the  oonfliotiog  decisions  of  the  High  Oourti  dated  9th   Augast 

18j5,  in  the  case   of    Khoka    Koonwar  t.    Jugoo     (1)«     referred  the 
question  to  a  Full  Bench. 

We  are  of  Oi)inion  that  thejtidgmeBt  was  not  a  jadgment  in  rem,  and 

was   not   admissible   aa  eyidenee  against  the  plaintiff :  see     Ktmh^a 

LaU  v.  Eadha  Chum  (3)»  decided  to  day  by  thk  Bench. 

In  tba  case  oited^  the  Court  held  that  a  mokomree  p^tteh,  which  had 
been  set  ittide  in  a  suit   bvought   by   two  shaiehohleiv  in  the  estate 
against  the  def endanti  would  be  liaoperatii^  against    ihe  pkiitttltf,  irh«> 
wa#  alse  a  eo«sbarer  in  the  estate.    It  was  said  that   the  judgment  wacr 
^aaitwM^, tnrdvirbat,  asl  trodtratand  the  case,  the  Court   mereiy^ 
h^dtbaAamokurnree  under  which  the  defendant  claimed,  having  been 
wbuUy  set  aside  in  a  suit  against  hkn,  oouid  not  be  set  up  a^amst  A  third 

(1)3W.B.,192.        •    (2)  1 W.  B.,  270,  &)Anie,p.e^: 
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Blit^reheldeP)  ahhoagK  fehe  former  suit  wiA  bnraght  by  only  tiro  ol»tb« 
sbareholden*  tkod  ^he  third  Bh^reholc^r  wm  not  a  party.  But  this  is  a 
yery  differeat  case ;  for  it  must  be  remarked  jtkat  the  defendaafc  in  that  oase 
tras  a  party  to  the  iMvner  sait  in  which  the  moknmree  under  which  he 
claimed  had  been  set  aside.  Here  the  plaintiff  who  claimed  nnder  the 
Bioknraree  was  oo  party  to  the  suit  in  nrhi^h  the  mekurnree  under  which 
he  claimed  w^  set  a^de.  The  caM  will  go  back  to  the  1 -enoh  which 
referred  ib  to  ns,  in  order  that  the  appeal  may  be  finally  disposed  of. 
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Before  Bw  Bamsa  Peaeoch  KU  GhUf  Judite,  Mr,  JumiUe  2Vsver.  3fr.  Jtuiic9 
Lochi  Mr,  Ju9tioe,Kemf^   and  Mr.  Juatice  Maq2Adr«oi». 

EAMBUX  OfllTTANGEO  v.  MODOOSOODHUN  PAUL  OHOWDHRY 

JLMD  OTflims.* 

Act  XI 0/1865.  $8.  6,12—  flfwwH  Oause  Court^Jwnadiciion'^Suii  for 
Oonh-iiutio^  by  eo-sharer  toko  ?ux9  paid  whole  GovemmefU  Uevenue. 

Where  one  of  several  oo.8harer8  in  an  estate  paying  revenne  to  GK>remment  has 
paid  the  revenue  dee  upon  the  whole  estate  to  prevent  it  from  being  eold,*  &naU 
Oanse  Oonrt  has  no  jiiriadiction  to  entertain  a  suit  brooght  by  him  against  the 
Other  co-sharers  for  contribution  (1), 

The  question  whether  a  SBct  lor  contribution  will  He  In  the  Small 
Gaase  Court  was  referred  by  the  Judge  of  the  Small  CauBe  Court  of 
Kishnaghur  for  the  opinion  of  the  High  Court  upon  the  following 
casei-r 

''  The  plaintiil,  a  oo^^harer  in  an  estate  payinn^  revenue  to  Government 
deposited  under  ■.  9,  Act  XI  of  1859,  the  revenue  due  upon  the 
whole  estate  to  save  the  property  from  be'ng  pat  up  for  sale.  He  now 
sne^i  bis  oo-sharers  for  con^ributkm.  Upon  a  reference  to  the  High 
Court  by  the  Judge  of  the  Small  Caase  Court  of  Hoogblj*  it  was  ruledi 
in  September  last,  that  in  claims  of  this  sort  the  Small  Cause  Court, 
had  no  jarisdiction.  The  case  of  Modbooaoodhun  Moxoomda/r  v. 
Bindoohashiny  Dossee  {2)  is  qnoted,  at  page  17,  Small  Caase  Court 
Cases,  Revenucy  Civil,  and  Criminal  Reporter,   volume  IT. 

I  have  ventured,  however  to  refer  the  matter  again  for  the  High 
court's  decision,  and  I  hope  the  following  reasons  may  be  considered 
sufficient  to  justify  me  in  adopting  the  unusual  course  of  submitting  a 
second  reference  upon  a  point  which  has  once  been  decided.  It  appears 
from  the  printed  report  that  Counsel  were  not  employed  in  the  case, 
and  the  learned  Judges  had,  therefore,  merely  before  them  the  letter  of 

*  Refcrenoe  from  the  Small  Case  Conrt  of  l^hnaghnr 

(I)  8e€  KAenha  Dd>ea  v.  K%mMb(ifU  Buk$h%^  10  B.  L.  B.,  S50  n. 

(2)6  W'  B.  Oiy.Bef.,  Id. 
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1867  tl&6  Stnall  Caase  Gcmrt  Judge  upon   wbioh  to  bttfis  their  dftoiuon*  and 

"^  it  is  not  impri  bable  to  tuppoae  that  if  tho  oaM  had  been  fully  argaed 

Chxttangko  before  them  they  might  naye  arrived  at  a  different  eoncliision.    I  pro* 

^*  pose,  therefore,  to  set  briefly  before  the  Court  the  reasons  whioh  indaoa 

DBurTpADL  ™®  ^  thiuk  that  I  have  jarisdi  tion  to  entertain  the  present  suit. 

CHOfTDuBT.       **  The  plaintiff  is  a  oo-sharer  in  an  estate  paying  reyenne  to  Goyern- 

raent;  and  under  s.  9,  Act  XI  of  1859,  he  was  anthoriaed  to 
deposit  in  the  Collectorate  the  amount  which  his  co-sharers  had  neg- 
lected to  pay.  The  payment  was  not  an  officious  payment,  but  was 
made  to  ^aye  his  nwn  interest  in -the  estate.  01  this  payment,  the 
defendants,  his  co-sharers,  haye  reaped  the  benefit,  for,  in  consequence  of 
the  payment  of  the  revenue  by  the  plaintiff,  the  entire  estate  was 
presenred  from  sale.  Now,  under  &  6,  Act  XI  of  1865,  the  Scnall 
Cause  Court  can  take  cognizance  of  olaims  fur  money  due  whether 
on  bond  or  other  contract,  and  the  que>tion  is  whether  the  word 
"contract'*  is  saflficiently  wide  to  admit  of  the  present  claim  being 
included  within  it. 

**  There  are  many  cases  in  which  no  express  contract  is  made ;  but 
where  t^e  law,  from  the  relation  in  whioh  the  individuals  stand  to  one 
another,  implies  a  contract,  where,  for  instance,  the  surety  pays  the 
debt  of  his  principal,  the  law  implies  a  contract  that  the  principal  will 
reimburse  the  surety ;  or  again,  where  a  joint  contractor  has  satisfied 
the  whole  demnnd,  the  law  implies  a  contract  on  the  part  of  his  fellow 
contractors  to  contribute  their  respectiye  quotas  of  the  joint  liability. 
Upon  the  same  prIncipTe,  it  is  laid  down  that  where  one  of  two  sfaarera 
in  a  farming  lease  takes  upon    himself  to   collect  the   rents,  the   law 

implies  a  contract  on  his  part  to  pay  to  his  co-sharer  the  amount  thst 
is  due  '  Macpherson  on  contrscts,   106.    Now,  cases  of  this  description 

are  daily  tried  by  Small  Cause  Courts,  for  instance  in  Joywirain 
2fanjee  y.  Mxiddoo$oodun  Goraii  (\\  it  was  held  that  pla'ntiff  nho, 
with  the  defendant,  was  jointly,  entitled  to  the  profits  of  certain  lands, 
could  sue  in  tho  Small  Cause  Court  for  tho  ro  oyer/  of  the  excess 
profile  appropriated  by  the  defendant  An  exactly  simibir  decisioa 
war  giyen  in  the  case  of  Kandaree  Joardar  y.  Manik  jJoardar  (2). 
Now  upon  wl  at  principle  were  these  ctses  held  to  bo  cognizable  by  the 
Small  cause  Court  P  They  must  full  under  the  head  of  money  due  on 
bond  .or  other  cootract,  for  there  is  no  other  clause  in  the  Small  Cause 
Court  Act  under  which  they  could  fall.  But  in  none  of  the  oase  quoted 
WAS  there  any  express   contract,  but    such    was    the   relation   of    the 

(1)  2  W.  B.,  134.  (2)  Suth.  S.  C.  C.  Bef.,  23. 
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p»rkie8  io  eac^  other,  that  the  law,  without  the  existenoo  of  !  a  contmct         1867 

implied  m  contraot.    The  present  CMo,  it    appears  to  roe,  is  of  exactly      Ramikj    ^ 

an    analogona    nature.     Under    a*   0,    Act    XI   of  1855,    a    co- sharer  Cbittakoko 

in  a  joint  estate  is  permitted  to    protect  his  own  interest  in  the  joint    ^    ^' 

property  by  p  jlnf^  the  revenue   dne  upon  the  whole    estate :  and  the   dhdm  Padi; 

law  enacts  that  sach  a  payment  is  to  be  considered  a 'debt  recoverable    ^ROWDUKt 

from   the  joint  sharers   in  the   estate ;  ia  othter  words,  the  law  implies 

a  contract  on  the  part  of  the   joint   sharers  to  repay  the  sum  which  a 

joint  Bhrer  has  paid  on  their  account  and  for  their  benefit,  and  as  the 

money  paid  is  recoverable  under  this  implied  contraot,   the  Small   Causa 

Courts   have,  in    my   opinion,    jarisdictiou    to    entertain     the    olaim. 

Indeed,   the  case    of    BmjJcnnt   Nath  Bhooyar,  Bam  NcUh  'Bhooya  (1) 

IS  exactly  s'milar  to  the  present  case.    In  that  case  ihe  plaintiff  sued 

his    c "-sharers  for  contrlbntion,  and  thoagh   the   refereuee  was  made 

mnrely  on  a  question  of  limitation,  yet  it  is  b  it  reasonable  to  suppose 

that  if  the  learned    Jndges  who   decided   that  reference    hid    bsen    of 

opinion  that  the  3m ill  Cause  Coart  had    no  jur'sdiction  in  the  matter 

that  they  would  have  pointed  oat  to  the  Small  Cause  Court  Judge  thst 
he  was  entertaining  a  case  which,  under  the  law,  he  had  no  juried -ctioa 
to  try. 

*'  The  question,  therefore,  which  is  now  respectfully  submitted  for 
the  High  Court's  consideration  is.  Whether  a  joint  sharer  in  an  estate 
paying  revenue  to  Government,  who  lias  paid  the  revenue  due  upon 
the  whole  estate,  can  eue  in  a  Small  Causi  Court  his  eo^sbarers  for 
contribution.'' 

la  consequence  of  the  decision  Jn  Bam  Money  Dossin  v.  Pcaree 
Mohim  Mozoomdar  (2)  being  opposed  to  the  rulings  in  Modoo$oodhtvn 
Mo%oomdar  v.  BinAoohashiny  Dossee  (3)  and  Brommoroop  QoswamM 
^.  Prannaih  Chowdhry  (4),  the  question  submitted  was  referred  by 
Peacock,  C. J.,  for  the  opinion  of  a  Full  Bench. 

The  opinion  of  the  Fall  Bench  was  delivered  by 

Peacock,  C,J. — ^The  question  which  has  been  referred  by  the  Small 
Cause  Court  Judge  in  this  case  is  (reeide). 

It  is  stated  that  the  plaintiff,  a  co-sharer,  doposite  I  the  revenue  payable 
upon  the  whole  estate  under  s.  9,  Act  XI  of  1B59.    Probably  this  is  a 

(1)  4  W.  E.,  8.  Ci  0.  Ref.,  9.  (S)  6  W.  R.,  Civ.  Ref.,  15. 

(2)  6  W.R., 826.  (4j  7W.R.,lf, 
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1867  mistake,  and  8.    15   wad   ihe   section   intended.    8.  d.  applies   only  to 

V— *- depoBits  made  by  a  person  not  being  a  'proprietor  o!  the  estate,  or  share 

Obittanoko  of  an  estate,  in  arrear,  and  it  gives  an  action  to  tbe  depositor  in  certain 

V.  cases.    It  is  clear  that  an   action  founded  npon  that  section  could  not 

DinrNPAUL  ^  brought  in  the  Small  Canse  Ooart.     It  is   founded  on  the   statutei 

CaowDHRY.  and  not  upon  contract,  express  or  implied.    We  will  therefore  consider 

the  question  propounded  without  reference  t«  the  fact  alleged  that  the 

money  was  deposited  under  s.  9. 

No  apology  was  due  from  the  Juiare  of  the  Small  Oanse  Court  for 
respectfully  laying  before  the  High  Court  the  reasons  which  induced 
him  to  think  that  he  had  jurisdiction  to  entertain  the  suit,  notwithstand- 
ing a  contrary  decision  of  the  High  Court  which  is  referred  to  in  hij 
judgment;  but  we  think  that  the  Judge  ought  not  to  hsTe  assumed 
that,  if  that  case  had  been  argued  by  Counsel,  the  Court  would  probably 
have  srriTed  at  a  different  conclusion.  There  can  be  no  doubt  that 
the  Court  deriyes  great  assistance  from  a  careful  and  well  considered 
argument  of  a  learned  and  ezperieoced  Counsel,  but  it  ought  not  to  be 
assumed  that  such  argumeats  are  necessary  to  enable  the  Court  to 
arrive  at  a  sound  conclusion.  When  a  case  comes  before  the  Court 
lor  adjudication,  whether  it  is  argued  by  Counsel  or  not,  the  Court 
ought  to  give  it  foil  and  careful  consideration.  They  ought  to  ascertain 
accurately  what  are  the  facts  of  the  case,  and  to  apply  tbier  own 
knowledge  of  the  law  to  the  facts  so  ascertained,  and,  if  the  law  is 
doubtfut;  to  search,  if  necessary,  into  the  authorities  before  they 
pronounce  a  decision. 

We  think  that  the  decision  referred  to  by  the  Judge  of  the  Small 
Cause  Cowct^Modootoodhun  Mogoomdar  v.  Bindoohoihiny  Do»eea  (V— 
is  correct,  viz.,  that  a  suit  for  contribution  under  the  oircum. 
stances  stated  is  not  maintainable  in  the  Small  Cause  Court.  That 
decision  was  brought  to  the  notioe  of  the  First  Bench  in  another 
similar  case,   and   after   full    consideration  it   was  upheld  and  acted  i 

npon;  see  Brommoroop  Qoswamee  y.  PrdnncUh  Ohowdry  (2). 
At  the  time  when  the  last  mentioned  case  was  determined,  I  was  not 
aware  of  a  case  in  which  a  different  opinion  had  been  acted  upon  by 
another  Btnoh.  The  case  of  Bam  Ifoney  Do99ia  v.  Pearee  Mohun 
Mozoomdar  (3)  had  not  then  been  repibrted.  In  like  manner  when 
that  case  was  decided,  the  Judges  who  determined  it  were  not  aware 
of  tlxe   previous    decision    of  Modooaoodhun    Mgnoomdar    v.   Smdoo* 


(I)  6  W.  R.,  Civ.  Eef.,  15.  (2)  7  W.  E.,  17,  (3)  6  W,  B,  32R 
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hashiny  Dossee  (I)  above  mentioned.    The   case  had  probably  not  been        ^^^^ 
reported  at  that  time.    lathelasfe  mentioned  case  it   was    held  that   a      BiMBuz 

claim  for  money,  not  exceeding   Bs.    500,    as   contribnfcion    on  aooount  Chittakgbo 

of  reyenue  paid  by  one  shareholder  for   the  whole  estate  m    order  to  Modoosoo- 

save  the  estate  from  sale  for  arrears,  is  a  claim  for   money  dne   nnder   JhunP^OTi 

vAOWDjaaT* 
an  implied  contract,  and  is  therefore  cognizable  by  a   Small  cause  Court. 

In  conseqaenre  of   the  «boye   conflicting   decisions^   the    question  has 
now  been  referred  to  a  Foil  Bench. 

By  Act  XI  of  1865  (the  Mofussil  Small  Oause  Courts  Act),  b.  G,  claims 
for  money  due  on  bond  or  other  contract^  or  for  damages,  when 
the  debt  or  damage  does  not  exceed  in  amount  the  sum  of 
5*0  rupees,  are  (nubjcct  to  certain  exceptions),  cognizable  in  the 
Courts  of  Small  Causes :  and  by  s.  12,  "no  snit  cognizable  by  suoh 
Court  can  be  heard  or  determined  in  any  other  Conrt  having 
jurisdiction  within  the  local  limits  of  the  jarisdiotion  of  such  Court 
of  Small  Causes."  This  suit  is  not  one  for  damages  within  the 
meaning  of  the  section  above  referred  to.  One  must  assume  that  there 
was  no  express    contract,  as  there  is  no   mention  of   one,  and  the   only 

question  is  whether«there  was  an  implied  contract  for  contribution. 
It  has  been  held  by  some  of  the    Common  Law     Courts  in    England 

that  a  claim  for  contribution  among  sureties  is  founded  npon  implied 
oentraot ;  see  the  case  of  Kemp  ▼.  Finden  (2).  But  it  must  be 
remarked  that  the  Small  Cause  Courts  in  the  Mofussil  are  bound  to 
adjudicate  according  to  the  law  which  is   almiuisbered    in    the   other 

Courts  of  the  HofussU.  In  those  Courts  the  rights  of  parties  are  to 
be  determined  according  to  the  general  principles  of  equity  and  justice, 
withont  any  distinction,  as  in  England,  between  that  partial  justice 
which  is  administered  in  the  Courts  of  Law,  and  the  more  full  and 
complete  jnstice  for  which  it  is  frequently  necessary  to  seek  the 
assistance  of  a  Conrt  of  Equity.  The  rales,  and  I  may  add  the  fictions 
which^ave  been  in  many  cases  adopted  by  the  Common  Law  Courts 
in  Englmd,  for  the  purpose  of  obtaining  jurisdiction  in  oases  which 
would  othervvise  have  been  cognizable  by  the  Courts  of  Equity,  are 
not  necessarily  to  be  followed  in  this  count  17  where  our  aim  is  to  do 
complete  justice  in  one  suit.  It  is  not  necessary  for  us  to  imply 
jp^romtses  or  reqnests,  merely  because  they  would  be  implied  under 
similar  circumstaoces  by  the  Common  Law  Courts  in  England  in  cases 
in  which,  but  for  such  implication,  they  would  probably  have  no  jurisdio- 
tion,  and«    especially  where  we  find  that  the   Courts  of   Equity  and  tbe 

(1)  6  W-  B.,  Oiv.  Bef.,  15.     ^       (2)  12  M,  &  W.,  421. 
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1807        Ootrts  of  Law  are  in  coaflict  upon  the  snbjoot  o!  sucb    implicati  n9. 

— r^ 1  have  ganerally  found  that  when  fiotiona  are    reaorted  to,   uncerUiuty 

CiUTTAKOBo  and  confusion  are  the  consequeuoea. 

MoDoiaDo.        Inlferiiig  v.    The    Earl  6t      WineKelma  (l),itwaB  held  that  where 
CHowi^y!'  aeveral  aureties  are  bound  by  different  inatromenta,  but  for  the   eame 
principal,  and  for    the  performance  of  the  same  engagement,    and   one 
of  the  sureties  is  compelled  to  pay  th^    whole   amount,   he   may   reoorer 
contribution  from  the  othera.    It  waa  admitted'  thst  if   the  auretiea  had 
been  bound  by  one    bond  there    must   have  been   ooitribution  ;  but  it 
waa  contended  that  in  the  caae  of  one  bond,  the  liability  deluded   upoa 
contract  and  privity  amongst  the   sureties,  which  did  not    exi^t  in  the 
case  of  separate   bonds  ;   that  where   there   were    se-^arate  bonds*    the 
case  admitted  of  the  supposition  that  the  sureties  were  perfect  strangera 
to  each  other,  that  eaoh  of  them  might  be  ignorant  of  the  othera  and  of 
their  engagements ;  that  the  undertakings  were   perfectly   distinct,    and 
without  any  connexion  with  each  other  ;  and  that  no  contract  amongst 
the  sureties  could  be  impl'ed.    But  Lord  Chief  Baron  Eyre   held  that 
the  obligation  to  contribute  did  not  depend  upon  contract.    He  said,  "If 
we  take  view  of  the  cases  in  law   and   equity,    we  shall    find   that   con- 
tribution is  bottomed  and  fixed  on  general  principles  of  just-ce«  and  doea 
not  spring  from  contract,  though  contract  may  qualify  it.**  Again,  be 
says:  "In  Sir  WiUiam  Hai-bet'f  ca«e    (8),   msny    casea   of   contribution 
are  put  and  the  reason  given  in  the  books  it  that   in   ceqvudi   jurt    the 
law  requires  equality:  one  shall  not  bear  the  burden    in  case  of.tlie  rest* 
and  the  law  is  grounded  in  great  equity.    Contract  is  nerer  mentioned."^ 
In  Siiding  v.    Forrester    (3),    Lord    Redesdale    says,    ••The   principle 
established  in  the  case  of     Ikrin^  ^.  Tht     Eaiiof     WtncheUea     (1)18 
universal,  that  the  right  and  duty  of  contribution   is  founded  in  doctrinea 
of  equity.    It  does  not  depend  upoO  contract.^ 

Cases  of  average  rest  upon  the  same  principle  ;  and  so  in  ihoi  rase 
of  lani  descending  to  several  co-parccuers  subject  to  a  debt,  if  the 
creditor  proceeds  against  one  of  ihe  co<parceners'  the  others  ibu^t 
contribute.  As  regards  contribution,  the  a  tpl'catiwiu  id  at  law  in  ma'  y 
cases  very  diHerent.  from  what  it  is  in  equity.  If  there  are  several 
sureties,  and  one  of  the ru  becomes  ins  1  vent,  and  another  pays  the  d<fbt, 
the  surety  who  pays  cannot    at    law   recover    more  from    the    solvent 

sureties  than  their  shares  which  tboy  would  have  recovered  if  all  the 
sureties  were  solvents.    Thus,  if    there   are   four    sureties    and   one   ia 

^  (I)  I  Wh.  &  Tu.  L.  C,  89;  S.  C.  2.B.     fi)  3  Co„  11  6. 

&)P.,  270,  (8)  3  BU.,  57tJ,  at  p.  £90. 
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insolrent,  ft  solvent  sarety  who  pays  the  whole  debt  can  recover   only         1867 
oae-foarth  parfc  thereof,   anl   not  a  third  part   from  oach  of   the  two      Rambux" 
solvent  sareties,  bub  in  a  Coart  of  Equity  he  woald  be  entitled  to  recover    Ohzttanqko 
one-third   part  of  the    debt    against  each  of  them,  for    in    equity  the    Modooboo- 
insolvent's  share  is   apportioned  among  all  i)ie  other  solvent  sureties.    ^"^^  ^^^^ 
A  similar  rule   applies  to    other  cases  of  contribution.  So  if  one  of  the 
sureties  die,  the  remedy  at  law  is  only  against   the  surviving  parties  for 
their    respective   proportions,   whereas  in  equity   contribution  may  be 
enforced  against  the  represefifotives  of; the  deceased  sureties;  see  Story's 
Equity  Jurisprudence,  ss.  496  and  4^7. 

We  think  that,  according  to  the  law  as  administered  in  the  MofussH, 
the  obligati-jn  to  contribute  is  nofc  founded  upon  contract,  in  the  absence 
of  an  express  contract ;  and  that  no  contract  can  be  implied  on  the  part  of 
co-sharers  of  an  estate  to  contribute  towards  the  payment  of  the 
GoTcmment  revenue.  Farther,  we  are  of  opinion  that  there  is  is  no 
implied  contract  for  contribution  on  tbe  p^rt  of  sureties,  any  more  than 
there  is  on  the  part  of  persons  who  are  liable  by  law  to  contribute  to 
general  average.  * 

Imagine  tlie  difficulties  which  would  arise  if  evinry  perdon,  liable  to 
contribute  to  general  ave  agd  in  respect  of  goods  thrown  overboard  at 
sea,  were   liable  to  be  sued  in  a  Small    Cau  e  Court  in   the   ]Sf ofussil 

within  whose  jurisdiction  be  mit^ht  be  residing.  Similar  difficulties 
might  arise  in  casos  of  contribution  claimed  against  sureties;  see  Store's 
Equity  Judsprudencv  es.  490,  491,  492,  49?  and  498; — or  araongRt 
oo-shar€f holders  in  aa  estate.  For  instance,  in  a  case  in  wh  ch  tbe  estate 
of  a  Mahomedan  has  upon  bis  death  descended  to  numerous  relations,-«-i8 
each  person  s  tid  to  be  entitled  to  a  share  to-be  sued  separately  in  the 
Small  Gaus3  Court,  and  compelled  to  pay  contribution  in  respect  of  a 
share  which  may  ult'mately,  in  a  suit  in  the  Civil  Court  between  the 
claimants  to  the  ,  estate,  turn  out  not  to  be  his;  and  this  from  time 
to  time  as  often  as  ihef  Government  revenue  falls  due,  pen'^ing  the 
suit  in  the  Civil  Court  for  the  adjustment  of  the  shares  P  Cases  m'ly 
be  suppo-ed  in  wbich  it  might  be  necessary  aoiongst  Hindus  to  try  a 
anestibn  of  adoption,  before  it  could  bo  ascertained  whether  a  particular- 
ndividual  was  a  shareholder  or  not,  or  what  share  he  was  entitled  to. 
Are  all  these  qaestions  to  be  tried  by  a  Small  Oaase  Court  deriving  its 
jurisdiction  from  the  implication  by  law  of  a  promise  whioh  never 
existed  in  &.ct,  and  was  never  in  the  contemplation  of  he  parties 
concerned  ?  And  is  this  jurisdiction  of  the  Small  Canse  Court  to  oust 
the  jaii  diction  of  the  ordinary  Civil  Court  having  jurisdiction  within 
the  local  limits  of  the  Saudi  Cause  C'oart,  although  it  may  be  neces^ry 
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1867        to  resort  to  Bucb    OiTit   Oaar6  for  the   purpose  of '  obtaining  oomptete 

justice  P     Iq    OotoeU   r,   Edward$   (1),    Lord    Eldon   said  it    was    too 

Chittamobo    I&to  to  hold  that  an   action  for  contribution    could  not  be   maintained  at 

^     ^'  h&w.  though  neither  the  msolvency  of  the  principals,   nor  of  any  of  the 

j>HCN  Paul  sureties,    was    proved?  but  in    that    case,    in  which    there  weie    ttx 
CoowDBBT   sureties,  he  held  that  at  all  events  the  pUintilf  oould    not  be  entitled 
to   recover  at  law   more   thaa    one-sixth  of  the  whole  sum  paid«    He 
said  that  he  had  eoitversed  with  Lord  Eenjon  open   the  subject,  who 
was  also  of  opinion  that    no  more  than  an  aliquot  part    of  the  whole* 
regard  being  had  to  the   number  of  o>»sureties,    could  be  recovered 
at  law,  though  if  the    insolvency   of  all  the  other  parties    was  znado 
out,  a  larger   proportion  m'ght  be  recover^   in  a   Court  of   Elquity. 
In  the  note  to  that  oase  it  is  said  that  Lord  Eldon  also  aided  a  doubt 
of  bis  own,   whether  a  distinction   might  not  be  made  between  holding 
that  an  action    at  law   is    maintainable  in  the   simple   case   where  there 
are  but   two   sureties,   or  where  the  insolvenoy  of  all   the  sureties  but 
tvro    is  admiited,  and  the  insolvency  of  the  principal   is   admitted,  and 
holding  it  to  be  maintainable iu  a  complicated  case  •like   the    case   then 
before  the  Court,  the  insolrenqy  of  some   of   the  sureties   being  neithtf 
addmittod  nor  proved,  and  where  the  defendant,  after  a  verdict  against 
him  at  law,  might  still  remain    liable  to  various    suits  in  equity   with 
each  of  hia  other  co-iuretieS|  and  where  the  event  of  the  action  could 
not  deliver  him  from  being  liable  to  a  multiplicity  of  other  suits  founded 
upon  his  character  as  a  co-surety. 
If  a  contract  is  to  be  implied,  it  is  necessary  to  ascertain  what  is  the 

contract  which  is  to  be  impUed':  and  is  a  contract  to  be  also  implied 
if  the  osharer  expressly  request  the  other  not  to  pay  his  proportion  of 
the  revenue  P  Is  the  contract  which  is  to  bo  implied  a  contract  such  as 
the  common  law  in  England  would  have  implied,  or  a  contract  which 
would  create  an  obligation  equal  to  that  which  the  Ooarts  of  Equity  in 
England  would  enforce  P  that  is  to  say,  is  it  a  oonlraot  by  each  contri- 
butory thst  he  will  pay  his  proportion  only,  or  that  he,  and,  in  case  of 
his  death,  his  representatives,  will  make  i^ood  his  own  share,  and  will 
also  bear  his  proportion  of  any  loss  which  the  insolvency  of  any  other 
co-contributory  may  occasion  P  If  we  an  to  follow  the  law  of  England 
as  laid  d  ^wn  by  the  Common  Law  Courts,  the  oontra'7t  in  the  case  of 
sureties  would  be  limited  to  the  surety  and  to  bis  own  share. 

But  still,  if  *  the  general  principles  of  jnatiqe    and  equity,   as  adininie. 
terred  in  England,  are  to  be  [enforoed;  the  representative  of  a  deceased 

(1)  2  B.  &  P.,  268. . 
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surety  mnst  make  good  the  proportion  of  tbe  deceased,  and  in  cake  of        '^^ 
the  insolvenoj  of  one  or  more  suretiea,  those    who    are  solvent  must     Baubitx 
make  good  their  proportions  of   the  aharea  of  those  who  are   iniolvent.  CaimNOie 
If  we  are  to  hold  that  there  is  a  contract,  such  as  would  be  implied  in     Vodoosoo- 
England,  and  nothing  more,  complete  jnabioe  cannot  be  done  by  a  Small    Vnun  Paul 
Canse  Court  in  the  case  of  death  or  inaolvency,  but  further  proceedings 
will  be  necessary  in  the  ordinary  Civil   Court   in  order  to  compel  the 
representatiTe  to  pay  the  proportion  which  the  deceased    ought  to  have 
paid,  or  to  make  a  solvent  surety  bear  his    proportion  of  an   insolyent 
Bureiy's  share. 

Again,  if  there  are  seyeral  oontributories,  are  they  to  be  saed  in  the 
Small  Cause  Court  {ointly  or  separately  upon  the  contract  which  is  to  be 
implied  P  Lord  Eldon  in  one  case  says,  they  may  be  sued  separately  (ly 
I  would  go  further  and  say  that  they  cannot  be  sued  jointly  If  there 
ia  a  contract  at  all,  it  cannot  be  a  joint  contract ;  for  if  there  is  a  joint 
contract  each  of  the  contributories  woutd  be  liable,  not  only  fpr  his 
own  share,  but  for  the  shares  of  tha  o*her  eontribntones.  They  cannot 
be  sued  jointly  in  the  Small  Cause  Courti    unless  tbe   contract  is  jocnti 

for  the  jarisdiofcion  depends  upon  there  being  a  contract.  They  might 
be  sued  jointly  in  the  ordinary    Ciril  Courts    for  in  that  Coutt  the 

obligation  is  held  to  arise  not  from  oontnctt  bat  ttom  general  principles 
of  equity,  and  in  such  suit  the  shares  in  which  they  are  to  contribute 
can  be  adjusted,  and  the  several  amounts  for  which  they  are  liable  can 
be  decreed  against  them  separately,  according  ta  their  several  tLabilitie8<^ 
Biana  8o(mduree  Ihhia  v.  Awmd  Moyee  Debia  (2).  In  •  that  case  it 
was  held,  in  accordance  with  former  rulings  of  the  Court,  that  a  decree 
for  contribution  cannot  pass  against  the  oontributories  jointly. 

In  one  of  tbe  cases  which  has  been  referred  to  us  (3J  tw6nty.tbree 
persons  were  sued  for  wrongly  constructing  a  bund  and  catching  fish. 
A  decree  was  obtained  against  them  for  Bs.  204-8  annas,  and  the  amount 
was  levied  npon  one  of   them.    He,  afler  deducting  Its^   8-14-6  as  his  « 

one-twenty-third  share  of  the  amount  decreed^  sued  the  other  twenty-two 
in  the  Small  Canse  Court  for  Bs.  195-9-6,  .  being  the  remaining 
twenty  two  twenty-thirds  of  the  amount  decreed.  If  he  is  entitled  to 
contribution  by  virtue  of  an  implied  contract,  it  would  be  necessary  in  such 
a  case  to  determine  whether  the  twenty-two  sureties  contracted  with  the 

one  who  paid  the  decree  to  pa&him  twenty -two    twenty-thirds  of  the 

amount  which  he  paid,  or  whether  each  surety  promised  to  pay  one 

twenty. third.    If  the  joint  action  can  be  maintained  upon  the  ground  that 

(1)  In  Crayihom^  v.  Swinbum^t  14  Yei.|  160,  at  p.  164. 
(2)  3  W,  B.,  170.  (3)  Foai,  p.  867. 
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18417        th«r^  was  a  Ijolak  ooiitraot>  ih%  deoree  in  that  snit  will  be  agAin^t   the 
"""^^        ^       twenty- two   defendants  jointl/,   and  the   amonnt  d«»cre©d  in  that    suit 
CniTTAVGio  for   contribation   may  be  levied  against  the   property  of   any   one    of 
\M  jy^'  the  twenty- two  defendants.    Suppose  it  be  leired  against  one  only,  he 

DiiDN  Paul   will   have    to   sue   the  others;  and    if  he  can  dednct  his  one  twenty* 
CflowDUBY.   ^jjjj^  ahare,  and  sue  the  other    twenty-one   jointly  for  the  remaininf; 
twenty-one  twenty-thirds,  as  he  and  the  others  were  sued  for  the  twenty* 
two  tweot-thirds,  he  will  recover  the  twenty-one  twenty-thirds  against 
tlie  defendants  jointly.    The  amount  may  be  levied  upon  one  of  them, 
and  he  in  hi^  turn  may  sue   the  remaining  twenty  to  recover  twenty- 
twenty  >  thirds,  and  so  on ;  and   fresh  suits  may  be  brought  until  each 
of  the  twenty* three   defendants    in  the   original  snit   has  paid  his  pro- 
portion $  and  thus  before  the  la^^t  suit  is  at  an  end,  the  last  defendant 
iKay  have  been  a  co-defendant  in  twenty-two  different  sctions  for  contri- 
bution arising  out  of  one  payment  of  a  joint  decree.    It  may  so  happeo 
that  of  the  twenty-two  [defendants  in  the  first  action  for  contribution, 
ten  may  be  insolvent :   in  that  case,    if  the  amount  of  the  joint  decree 
against    the    twenty-two   for  the   twenty-two   twenty-thirds    be    levied 
upon  one  of  them  only,  he    will    be    unable,    in    consequenoe    of  the 
insolvency  of  the  others,  to  get  back  more   than  ole?eri  shares.     Thus 
the  plain ti£E  who  first   sati  sfied    tl  e  decree  will,  in  effect,  pay  only  one 
share,   i.  e.,   twenty-three    shares   himus    twenty-two    shares  recovered 
back;  whilst  the  defendant  who  saitisfied  the  decree  in  the  first  suit  for 
contribution  will,  in  effecti    pay  eleven   shares,    viz,,   his  own  share  and 
those  of  the  t^n  insolvent  oontribntories,  from  whom  he  will  be  unable  to 
recover  any  portion  of  the  amount  p  dd.    Is  he  then  to  resort  to  the 
Civil   Court    against  the   defendant  who   first   sued  for   contribution,  in 
order  to  compel  him  to  contribute  his  proportion  of  the  amount  due  from 
the  insolvent  contributor  P    It  would  be  a  violation  of  every   principle  of 
equity  and  justice  that,  of  two  solvent  defendants,  one  should  pay  only 
one   twenty-third,  and  the   other  eleven   twenty-thirds   of   the    whole 
amonnt ;  but  this  will  be  the  effect  of  implying  a  joint  contract.    On 
the  other   hand,    if  separate  contracts  only  bs  implied,  the  defendant 
who  satisfied  the  fir8^  decree   will  in  effect  have  to  pay  eleven  twenfy. 
fchirds,  and  each  of  the  other  solvent  defendants  only  one  twenty-th-rd , 
'or  he  will  bo  unable  to  recover  back  the  ten  twenty-thirds  paid  for  the 
ten  insolvent  defendants. 

Besides  this,  if  separate  suits  are  to  b^rought  on  separate  implied  con- 
tracts, the  eyil  pointed  out  by  Lord  Eldon  in  OratjthoriM  v«  SvoMwikQ  (1) 

(I)  li  Yes.,  160. 
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will  ar'86,  f  i«.>  tbe  maltiplicity  of  sttita,  which  will  be   neoessary  every        1867 
time  ft  fresh  paynieat  of  Gh>yemment  reventie  ie  made.  ^ 

The    trath    is   there   is  no   implied    contract>  either    joint  or  aeveral,  CHiTTANoao 
for  oontribation.    The  payment  of   revenne  by  one    sh  are  holder  is  made,    Modoosoo- 
Bot  at  the  iastanoe  or  at  the  reqaest  of  the    others,  or  with  their  consent   nuu^  Paubc 
but  to  Bare  tbe  estate  from   being   broagh  t  to  sale  for   arrears.    In  some   *^^^^^^^' 
.nstanoes  it  m%y  be    made  contrary  to  ezpr  ess    directions.    In  snoh  cases 
xfaereis  an  obligation  to    contribute,     but   surely   not   arising  from  an 
implied   contract.    The    doty  of    contributing    is    caused   not   by   any 
convention  or  agreement  between  tbe  share  holders,  but  arises  from  the 
principales  of   justice,  which    require  that   one  shall  not  bear   the  whole 
burthen  in    ease    of  the    i  est,  and  that  fill    the  co-sharers    shall  bear  the 
burthen  in  proportion  to  their  respective   shares.    These  shares  and  th® 
amounts  to  be  ooDtribnted  may  be  ascertained  in  one  suit  in  the  ordi- 
nary  Civil  Courts,   but  not  in  the  Small   Cause  Courts  :  and   in  the  case 
of  sureties,   the  principal  may  be  joined  as  a  oo-defendant,  and  ordered 
to   ind  mnify  the  sureties;  and  in  case  of  the  insolvency  of  any  of  the 
sureties,  the   shares    to  be   contributed  by  those  who  are  solvent  will  be 
equitably  adjusted, 

Tbe  obllgatioQ  arises  from  what  in  the  civil  law  was  described  as  a 
guaM-contract.  Fothier  in  his  treatise  on  Obligations,  Part  I,  Chapter  I 
Section  2,  says : ' '  In  contracts  it  is  the  consent  of  the  coutracting 
parties  which  produces  the  obligation ;  iu  ^iMui-contracta  there  is  not 
any  consent.  The  law  alone,  or  natural  equity,  produces  the  obligation.' 
They  are  called  gua^i-coDtracts,  "  because  without  being  contracts, 
and  being  inthiir  nature  still  further  from  injuries*  they  produce 
obligations  iu  the  same  manner  as  actual  contracts."  In  Austin  on 
Jurisprudence,  p.  133,  it  is  said  i  **  strictly,  guosi-contraots  are  acts  done 
by  one  man  to  his  own  inconvenience  for  the  advantage  of  another» 
but  without  the  authority  of  the  other,  and  consequent^,  without  any 
promise  on  the  part  of  the  other  to  indemnify  him,  or  reward  him  for 
his  trouble.  An  obligation  arises,  such  as  would  have  arisen  had  the 
one  party  contracted  to  do  the    act,  and    tbe  other   to  indemnify.    Hence 

the  incident  is-  called  a  '  ^ua^-coutract,'  t.  «.,  an  incident  in  consequenoe 
of  which  one  person  is  obliged  to  another,  as  if  a  contract  had  been 
male  between  them.    Bat  qtMiai^contreLob  seems   to  have  a  larger  import, 

denoting   any   incident  by    which  one    party  obtains    an    advantage  he 

ought  not  to    retain,  because   tbe   retention   would   damage   another, 

or  by  rea  son  of  which  he  ought  to  indemnify  the  other.  The  prominent 
idea  in  guoei-contraet  seems  to  be  an  ondae  advantage  woald  be  acqnured 
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3#67        by  the  obligor,  il  h«  were    not  oomp^ed    to  roKsqaUh    tl   or  to 
'■■^^^~"*' indomnify."    Again    »fc     p.     188,    under    the   heading     TMdtn§y     to 
CflifTANGSo  confound  tacU  coniraeis   utiih    § uMi-con^rac^,  Mr«   Anatin  says  :  **  Thie 
V*  oonioeian  is  more  likely  to  arise  amongst  English  lawyers  than  others 

9MUK  Pa9l  oa  aoeoaut  of  their  wanting  a  generio  name  (whi(4i,  bad  as  it  ia»  thft 
Cbowdb&t,  i^o^ob  liaye)  for  marking  ihis  sort  ef  obligatory  iucidenis."  Th« 
learned  author  of  Ancient  Law  has  also  pointed  out  Tery  eleazly 
the  distinction  between  implied  contracts  and  quaai*ceiitracts,  and 
has  showA  that  a  quasi-cOiJ tract  is  not  oootnwt  at  all  (1).  fie  eays : 
**The  part  of  Soman  law  which  has  had  moat  extensiYO  infliieace 
on  foreign  sobjeots  of  inquiry  has  been  the  law  of  obligation,  cr^ 
what  oomes  nearly  to  the  same  thingi  of  contract  and  delict  The 
Bomans  themselyes  were  not  unaware  of  the  oflSces  which  the  copious 
and  malleable  terminology  belonging  to  this  part  of  their  i^stem  might 
be  made  to  discharge,  and  this  is  proved  by  them  by  their  employment 
of  the  peculiar  ad juoct  gnhii  in  such  expressions  as  quasi  -contract  and 
^na^delict.  Qtiagi,  no  used,  is  exclusively  a  term  of  classification.  It 
has  been  usual  with  English  critics  to  identify  the  guatiHeontnacts  with 
implied  contracts,  but  tils  is  an  error,  for  'implied  ooi>tract8  are 
true  contracts,  which  gu(m-contri  cts  are  not.  In  implied  contracts 
acts  and  circumstance  are  the  symbols  of  the  same  ingredients  which 
are  symbolised  in  express  contracts  by  words ;  and  whether  a  man 
employs  one  set  of  symbols  or  the  other  must  be  a  matter  of  indiffer- 
ence so  far  as  oonoems  the  theory  of  agreement.  But  a  gica«i-oontraet 
ii  not  a  contract  at  a1].  The  crmmonept  sample  of  the  class  is  the 
relation  subsisting  between  two  pen  on  s,  one  of  whom  has  paid  money 
to  the  other  through  mistake.  The  law,  consulting  the  interests  o* 
morality,  imposes  an  ol^ligation  on  the  receiver  to  refund  ;  but  the  very 
mature  of  the  transaction  indicates  that  it  is  not  a  contract,  inasmndi  as 
the  convention,  the  moat  essential  ingredient  oF  contract,  is  wanting." 

The  word  ''contract"  used  in  s.  6  of  the  Small  Cause  Court  Act 
refers  to  true  contracts,  whether  express  or  implied.  The  question, 
therefore,  which  has  been  referred  to  us  must  be  answered  in  the  nega* 
tive,  and  the  Judge  of  the  Small  Cause  Court  informed  that  a  co-sharer 
in  an  estate  paying  revenue  to  Government,  who  has  a  paid  the  revenue 
doe  upon  the  whole  e-tate,  cannot  sue  in  a  Small  Cause  Court  his 
co-sharers  for  contribution. 

We  may  remark  that,  in  the   o  see  of  BoyJnmt   Naih  Blioo^  r.    Bum 
NcUh  Bhooya  (2),  it  was  held  that  a  anit  i^^ainst  a  eo^sharer  for  joontri- 
(1)  Maioe>  Aaeient  ^w,  Sod  edit.,  p.  94*3.       (^  4  W.  B,,  B.  C.  Befy  9« 
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btttion  ia  rea|>eot  of  roreaiie  paid   bj  another,    was  not  a  suit  for  breacb        I8d7 
of  eontraoi  within   8.1,01  9  of  the  Limitation  Act,  XIY  of  1859 ;  and  a 


similar  decision  waa  come  to  in  respect  of  a  suit  for  oontribntion  brought   OHr^NOBo 

■  Haias  t  one  j  a  dgment-debtor  by  another  j  udgment-debtor  who  had  satis  Bed  'a 

the   decree;   see    Doorga   Monee   Dossee   y,    Doorga    MoKun    Dom   (1).   Monoosoo- 

Care  must  be  taken  not  to  ooafonnd  oases  like    the  present   with  the  Q^l^^rymm* 

cases  in  which  there  is  a  convention.    If  a  man  buys  goods,  and    they  are 

delivered  to  him,  there  is  a  contract  of  sale*  and  an  implied  promise  to 

pay  the  pi^ce,  thoagh  there  may  be  no  contract  in  words  to  do  so.    So 

if  a  man   hire,   at  certain    wages-,    another  who   serves  him   under    tha 

lifring,  there  is  an  implied   contract  to  pay   the   wages.    If  one  man 

borrows  money  from  another,  there  is  a  cdntract  of  loan,  and  an  implied 

promise   to  repay  the  money  lent.    If  one  man  pays  money  for  the  use 

of  another  at   his  reqnest»    there  is^   in  the  absence  of    ciroumstaace' 

showing  that  the  money  wsa  advanced  as  a  gift,  an  implied  promise  for 

repayment   by  the  person   on  whose   account  the    money  is   paid*    W^ 

have  thought  it  right-.,  in  order  to  prevent  misconception,  to  point  out 

the   distinctions    between  cases   in  which   there  is,    and  those  in  which 

there  is  not,  a  convention  f2). 


Bifore  Sir  Bo/tmb  Peacock  2C^>  Ohi^  Jusiioe,  Mr,  JtuHee  Trewot,  Mr  Jm^ 

Loch,  Mr.  JuBtiee  Kemp,  and  Mr.  Jvuiiee  M€uph&raon»,  1867 

April,  low 

SREEPUITST  fiOY  (Plaintot)  e.  LOHAEAM  ROY  amd  others       — -— 

(DSYSKDANIS).  * 

Act  XI  (if  1865,  $9. 6,  l^^Bmall  Cauae  OouH^JwrUdictum^Smifar 

Contribution, 

A  suit  for  contribntioD,  where  there  ia  no  contract,  express  or  implied,  cannot 
be  entertained  by  a  Small  Caase  Gonrfe. 

TsB  question  whether  a  suit  for  contribution,  where  there  is  no 
expreflis  promise,  can  be  beard  by  a  Small  Oause  Coort^  was  referred 
by  Peacock*  0.  J.,  for  the  opinion  of  a  Full  Bench.  The  point  arose 
in  a  suit  before  the  Jndge  of  the  Kishnaghur  Small   Oause  Oourt,  who 

dismissed  it,  subject  to  the  orders  of  the    High  Oourt,  upon  the  follow- 
ing statement  o(  the  case  :— 

"The  phuntiff,  Sreeputty  Boy,  and  the  present  defendants  were 
sued  in  the  Oivil  Oourt  by  Bindabun  Ohunder  Sircar  for  damages 
sustained  by  the  defendants  having  wrongfully  oonstracted  a  handff 
and  caught  fish  within  the  limits  of  his  julhur.    A  decree  was  gifOQ 

*  Bef einoe  from  tbe  Small  Oaose  Conrt  at  Eishnaghnr, 

« 

(i;  2  W.  B.,  266.  (2)  See  next  two  cases. 
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against  all  the  dofendanto,  and  tho  pTainttff,  whose  property  had  been 
'attached  in  execation,  paid  the  amount  of  the  decree.  The  amoant  of 
the  decree  waa  Re.  20'lr-8,  and  as  there  were  twenty-three  defendants  la 
the  case,  including  the  plaintiff  the  plaintiff  deducts  Bs.  6.14-6  at  his 
one  twentj'third  share  of  the  decree^  and  now  sues  the  remaining  defend- 
ants for  Bs.  19&-9-6,  being  the  remaining  twenty-two  twenty-third  parts 
of  the  decree. 

"  The  defendants  pleaded  that  the  action  would  not  lie,  quoting  the 
folloiring  passage  from  Macpherson  on  Oontracts,  page  80 ;— >'*  Nor  can 

an  action  for  oontribation  be  maintained  by  one  of  several  ^oint  wrong- 
doers against  another,  although  the  one  who  claims  contribution  may 
have  been  compelled  to  pay  the  entire  damages  recoyered  as  a  oompea. 
sation  for  the  wrongful  act ;  for  it  is  held  that  men  will  be  lens  ready  to 
do  wrong  if  they  are  left  1 1  bear  all  Iho  conaequenoes  themselves." 

*'  The  plaintiff  replied  that  such  actions  were  common  in  Indian  Court* 
and  quoted  the  case  of  Bama  Soanduree  Dah^  v.  Ammd  Moyee 
Dahed  (l)»^wbich,  he  maintains,  waa  a  suit  for  oontribaikm  institoted 
under  Tory  similar  circumstances  to  the  present. 

''The  question  which  is  now  most  respectfully  submitted  for  the  High 
Court's  decision  is  whether  the  present  action  will  lie  or  not  P  ** 

The  case  came  on  for  hearing  before  Peacock,  O.  J.,  who,  having 
regard  to  the  oonftcting  decisions  in  the  cases  of  Mam  "hSioney  Do9§ia 
T»  Pearee  Mohun  }£o<>»oonid^r  (2),  ^odoosoodhun  Idoxoomdar  ▼. 
BmdohMhii^  Domm  (8),  and  Brommoroop  Qoswamee  y.  Prannaik 
Ohowdhry  (4),  referred  the  question  above  stated  to  a  Full  Bench. 

The  j  ndgment  of  the  Full  Benoh  was  delivered  by 

PiAOocx,  O.J.—Aooording  to  the  case  stated  by  the  Judges  a  suit 
was  brought  against  twenty-three  defendants  (of  whom  the  present 
plaintiff  was  one)  for  having  wrongfully  constructed  a  bandel  and 
eaoght  fish  within  the  limits  of  a  juUeur  belonging  to  the  plaintiff  in 
that  suit.  A  decree  was  given  against  them  all  jointly  for  the  sum  of 
Bs.  2M-8;  and  the  plaintiff's  property  having  been  attached  in  execu- 
tion of  that  decree,  he  paid  the  whole  amount.  He  now  sues  all  the 
other  defendants  for  contribution,  deducting  his  own  share,  namely, 
Bs.  8-14-6»  being  a  one  twenty-third  share. 

Oneqnesfcion  is,  whether  ti>e  plaintiff  is  entitled  to  sue  those  defend- 
aDts  for  contribution  or  not.    The  Judge  of  the  Small  Cause  Gourc  has 


(l)8W.B.,170. 
(2)6W.B,325. 


(3i  €  W.  B.,  S.  d.  0.  Bef.,  16. 
r4)  7  W.  B.,  17. 
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'QxpreBsed  his  opinion  that  the  plaintiff  cannot  maintain  a  snit  for 
ooQtribtition,  and  has  dismiBsed  the  suit,  snbject  to  the  orders  of  the 
Sigh  Court*  and  he  has  referred  tbe  question  whether  the  action  will 
lie  or  not.  He  says:  ''In  the  present  case,  the  original  act,  the  con. 
Btruotion  of  bandeie  within  Bindabnn  Chnnder  Sircar's  Julkur,  was 
pronounced  by  the  Oivil  Court  to  be  an  act  of  illegal  trespass,  and  no 
perBon  implicated  the  ein  can  therefore  have  any  claim  for  indemnity 
for  any  loss  sustained  by  him  in  the  prosecnfcion  of  Lis  illegal  design.*' 

The  case  has  been  referred  to  a  Full  Bench  in  consequence  of  conflict- 
ing decisions  as  to  whether  a  suit  for  contribution  can  be  maintained  in  a 
Small  Cause  Court.  For  the  reason  s  given  this  day  in  oar  judgment  in 
the  case  of  Bosmhu  ChiUangeo  v.  MedooBoodhtm  Paul  Ohowdhry  {I), 
we  are  of  opinion  that  there  was  no  implied  contract  for  contribution,  and 
most  certainly  that  there  was  no  joint  contract  on  the  part  of  the  twenty- 
two  defendants.  Consequenly,  the  Small  Cause  Court  bad  no'jnrisdic- 
tion»  and  the  Jadge  was  right  in  dismissing  the  case* 

It  has  not,  however,  been  found   by  the  Judge  of  the   Sma'l   Csuse 
Court  that  the  t wen ly-three  defendants  were  committing  an  act  which 
they  knew  to  be  illegal,  or  that  they  were   doing   an  immoral  acS  or 
^at  they  were  attempting   to  catch  fish  in  the  water  knowing  that  they 
had  no  right  to  fish  in  it.    Under  these  ciroamstauoes,  they  were  not  doing 
a  wrong  iu  the  moral  sense  of  the  word,  although  they  were  doing  an 
act  which,  acoor  ing  to  the  decision  of  the  Court,  infringed   the   plaint* 
iff 's  right.    If  they  acted  under  a  fair  claim    of  right,  there  is  no  reason 
why  one  of  the  defendiints  should  have  to  pay 'the  whole  of  the  dtimiiges, 
and  not  have  a  right  of  contribution  against  the  other.    But  it  does  not 
necessarily  follow  that  because  there  were  twenty-three  defendants  each 
of  them  ought  to  pay  one  twenty -third  of  the  wliole  amount  of   the  decree- 
It  may  be  that  the  plaintiff  in  this  action  derived  no  benefit  from  the  erec* 
tion  of  the  bandd,  or  it  may.be  that  ha    employed   the  others  to  erect  it 
and  derived   the   whole  benefiii   of  it.    If   the   f^intiff  was   merely  a 
servant  cariying  out  the  directions,  of  the  other  defendants,  he  ought- 
not,    as   between  him  and  the   othisr    defendants»  to  be  liable  for   any 
portion  of  the  damage.    If,   on  the  other  band,  all  the  other  defendants 
were  acting  as  his  servants   and  under  his  directions,  and   he   was    the 
person  who  claimed  the   right  of  Ifishiog  and    derived  all  the  benefit  of 
the  trespass,  he  ought  to  pay  the  whole  of  the  damages. 

We  cannot  say  upon  the  finding   in    this   oasei    whether   the   plaintiff 
was  entitled  to  oontribatioB  or  not.   All   that  we  can  saya  ist  that  the 
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1867        plaiatiff  was  not  aecasMUfilj   {Nredodei  frau  reoorering  cotttr&iitbn 
SuBBPorrr   i^^^^J  beoaase  the  d*aiageB  for  «f hich  the  deer  •«  wae  given  were  caased 

^Y.        by  t,  wrong,  in  the  l^gal  aease   of  the  word,    done  to   the   plaintiff.    ]f 
LoBAKAK     ^^^  «Fudge  h«d  jnrudictton  in  the  OMe»  we  shonld  inform  him  that  he 

Hot.         ODght  to  trj  the  case  upon  the  metits,  and  to  aaoertain  whether,  having 

reforeDce  io  the  cireaui stances   under  which  the  trespass  was  oommittedi 

the  parts  which  tbe  defendants  respectiyely  took  in  it.  aod  the  benefits^if 

any,  which  they  respectively   deriyed  from  it,  they  ought  to  coiltrtbniis 

any,  and  what,  portions  of  the  damages  recoyered  against  them.    If  they, 

were  all  jointly  concerned  in  oommittiDg  an  act  which  they  knew  to  be 

illegal,  the  plaintiff  is  not  entitled  to  contribution* 

It  has  been  stated  to  ns  that  only  fire  of  the  defencants   committed 

the  trespass  ;  that  they  aloue  were  soed ;  and  that  tho  others  interrened* 

because  they  claimed  an  interest  in  the  fishing.     If  such  were  the   case* 

those  defendants  who  interyeoed  did  not,  mere  ly  by  their    interyentioa* 

render  them  b elves  liable  for  the  damages  which  had  been  previously 
bustained,  nor  did  thej  thereby  become  liable  to  contribute. 

In  Merryufeather  v.  Niman  (I),  it  was  held  that  no  actiou   for  contribu- 
tion was  maintainable  by  one  wrong-doer  against  another,    although  the 

one  who  seeks  contribution  may  have  been  compelled  to  satisfy  the 
whole  damages.  But  Lord  Kenyon  laid  it  down  as  a  general  prtncfple 
that  the  decision  would  not  affect  cases  of  indemnity  in  which  on. 
person  may     employ  another  to     do  an     act     not  unlawful     in  itself 

'  The  general  rule  has  been  greatly  modified  in  later  cases.  Tbe  true 
principle  was  laid  down  by  Best,  0.  J.,  in  Adamson  v.  Jarvii  (2),  in  which 

.  he  said  that  the  rule  was  confined  to  cases  where  the  person  seeking 
redress  must  be  presumed  to  have  known  that  he  was  doing  an  unlawful 
act.  The  Judge  of  the  Small  Oause  Court  s  ecms  to  have  oonsidered  that 
the  parties  were  bound  by  the  judgment  of  the  Court  whioh  pro- 
nounced tho  decree  that   tha  act    was  an   illegal  act  of   trespass. 

But  that  judgmetit  bad  vet erenoe  to  the  ease  between  the  |daintiff  and 
defendants  in  that  miit.  Tt  does  not  show  that  the  parties  to  the  present 
suit  knew  that  tho  act  was  illegal.  It  was  sraffietmit  in  that  suit  ^«t 
it  was  illegal  or  unjaatifiable^  it  was  not  necessary  to  determine  whether 
the  partiea  kn^w  it  to  be  illegal,  and  that  point  was  not  determined  (3)^ 

(1)  8  T.  n.  186,  B.  On  S  Sm  h.  €.,  Mi  (8)  4  lliag^  W, 

M^m.  0)Seanaat 
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Before  Sir,  Bamea  Feacode,  Kt,    Chief  Justice  Mr,  Juetke    Trevor,  Mr, 

Juetiee  Loch,  Mr.  Justice  Kemp,  and  Mr,  Juetice  Macpherton, 

1867 
8HAB00  MA  JEB  and  othbm  (Plaintiffs)  v,  NOOBAI  MOLLAH        ^pril  15. 

AND  0THBB8  (DbFBNDAVTB),*  ' 


SHEIKH  JONEEP  (Plaintiff)  v.  SHEIKH  NOBOO  ^Defbndant)  * 
BHABUT  CHUKKEB  DUTT  (Plaintctp)  v,  DEJViGAB  GOPBE 

(DefbnDakt).* 

4ct  XIofJiB^^s  9.  Q^StmRCaueeOouH^^wriadiction^Stdt  hy  Surety  agaitid 
Trincip<klfer  Becover^  o/MoMypaid  on  hie  Ajocthmt^SuU  for  Contrihutiof^ 

A  suit  by  a  Biirety  for  recovdry  of  a  sum  not  exceeding  Ks.  500,  which  he  had  to 
pay  an   aoooant  of  his  prinoipal,  is  cogBisable  by  a  SmnU  Oaaae  Coart; 

A  suit  for  oontribntioii  is  not  cognisal^  by  a  Small  Gaase  Ounrt»  onlses  th«ro 
is  a  contract,  express  or  implied,  between  the  parties. 

Tqs  quo'^tion  "  Whether  a  suit  for  contribation  will  lie  in  a  Small 
Cansd  Court,"  was  referred  by  Peacock,  C. J.,  for  the  opinion  of  a  Pull 
Bench,  npon  a  reference  by  the  Jndge  of  the  Dacca  Small  Gaase  Court 
for  the  decsision  ef  the  High  Ooiirt  on  t>  ree  cases  whioh  were  thfia 
stated  by  that  Judge : 

**  Witk  reference  to  s.  22,  At  t  XI  ol  1(6(>5, 1  hare  the  honor  to  snbmlt 
lor  the  .opinion  of  the  Judges  of  the  Court,  the  following  statement 
ol  three  cases  before  me,  two  instituted  in  the  Court  of  Small  Causes  at 
Bohur,  and  one  ab  Naraingunge. 

**  Of  thes6,  two  ctmeB^Shahoo  Ma^ee  t.  Noerai  MoZIal  and 
BheXkih  Jonfiep  v.  SheiJch  ^0600— are  exactly  of  t'  e  sa^e  nature,  the 
olaiui  in  both  of  them  being  for  mon«»y  paid  by  the  plaintiff  f  >r  the 
defendant^  and  in  excess  of  his  own  quota,  in  satisfaction  of  a  previous 
decree  in  a  bond  case  passed  jointly  against  the  defendants  as  well  as  the 
plaintiff  himself. 

•'  The  third  case-*B&ar«^  Ohunder  DuU  y.  Bengar  Oopes— is  an 
action  for  m  ney  paid  as  value  of  milk  alleged  to  have  been  supplied 
to  the  defendant  on  the  plaintiff's  secatity. 

"  Of  the  two  cases  first  mentioned,  Sheikh  Joneep  v.  ShetJch  Nohoo 
is  an  «8  parie  case.  In  Sh^hoo  Majee  v.  Noorai  MoUah,  the 
defendant  Koorai  Mollah  enters  appearance  and  denies  lisbility,  oa 
l^e  gironnd  that  the  original  axnomit  du^  upr)n  the  bond  (satis  facttoii 
whereof  by  the  plaintiff  under  the   decree  alluded  to  forms  the  basis  of 

*  Beferenoes  from  the  Small  Causes  of  Dacca. 
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tlie  present  claim)  wm  reoeiTed  by  the  plaintiff  for  his  own  nse  on1jr» 
'  and  that  he  (defendant  Noorai)  and  the  hasband  of  the  other  defendant 
were  merely  sureties,   tfiough  they    signed  the  bond  with  the  plaintiff 
as  debt  rs. 

**  In  BhanU  Chwnder  IhiU  ▼.  Dengwr  0up9^  the  case  mentioned 
last,  the  defendant  pleads  direct  payment  to  the  parties  who  supplied 
him  with  milk,  and  denies  at  once  the  plaintiffs  haying  ever  stood  as 
seonrifcy  for  him  in  the  transaction. 

"  Now  all  these  three  oases  being  in  fact  for  contributions  in  respect 
of  debts  due  by  others,  the  question  that  arises  is  whether  the  Co«irt*s 
ruling  of  the  ISth  September  laat,  in  Modoo$oodhun  Mozoomdar  r. 
Bindoohaskiny  Don€t  (1)^  bars  the  jurisdiction  o£  the  Small  Cause 
Court  in  these  cases. 

*'  As  regnrds  the  milk  case  the  defendant  being  bound  to  the  plaintiff 
his  surety  to  the  extent  the  latt'  r  was  to  the  original  creditors,  the 
liability,  I  think,  may  rightly  be  consideted  aa  oi  e  founded  on  a 
contract,  though  but  implied,  this  bringing  the  case  within  the  purview 
of  s.  6  of  Act  XI  cf  1665.  Put  not  so  in  the  other  two  cases,  which, 
in  fact,  are  for  contribution  on  account  of  others  (co*debtors),  and  in 
the  words  of  the  precede  nt  "  not  founded  on  any  contract"  wbateyer 
express  or  understood,  and  as  such  rot  cognisable  by  Small  Cause 
Courts.  1  beg  to  state  here  that  in  Shihoo  Majee  v.  Noorai  MoUah 
(one  of  the  two  mentioned  first)  the  defendant  endeavours  to  represent 
himself  to  have  been  merely  a  surety  for  the  plaintiff  in  the  original 
loan  transaction,  and  not  a  co-debtor.  But  this  statement  of  his  is 
oppose  i  to  the  decree  in  the  previous  suit,  which  binds  him  as  well  as 
the  plaintiff  (both  defendants  in  that  suit)  equally  as  debtors.  It  does 
not  in  point  of  fact,  make  the  suit,  as  the  Court  may  observe,  analogous 
to  the  milk  c:ise  which  I  held  cognisable ;  nor  is  it  sufficient  to  alter 
the  n  tare  of  the  case  ai  the  plaintiff  has  made  it  out,  one  avowedly 
for  contribution  on  account  of  others." 


The  opinion  of  the  Pull  Bench  was  delivered  by 

PsA-CocK,  C.J. — We    are  of   o^>inion     that    the    view   taken   by   the 
Judge  of  the  Small  Cause  Court  was  correct. 

In    Bhartii    Chunder    Dnit   y.    Dengar     Gope   the   plaintiff  was   a 
surety,  upon  whose    stcurity  milk  was  supplied  to    the    defendant ;  the 

surety  having   paid  the  debt,   he  sued  the  defendant  for  the    amount. 


U)  6  W.  B.,  S.  0.  0.  Eef.,  15. 


FUL    BJBSrCH  BDU^QS. 

If  a  man  request  another  to  pay  money  for  him,  there  ifl  an  implied 
contract  to  repay  the  amount  If  he  request  another  to  become  surety 
for  hbn,  and  that  other  be.'omes  surety,  and  is  obliged  to  pay,  the 
person  at  wh  ose  request  he  beoomea  surety  is  bound  by  an  implied 
contract  to  indemnify  him,  and  to  repay  him  any  amount  which  as  such 
surety  he  is  obliged  to  pay.  A.n  action  lies  in  the  Small  Cause  Court 
for  the  amouat  if  it  do  not  exceed  Bs.  500. 

In  Shahoo  ilajee  ▼.  Noorai  Mollah  and  Skeihh  Janeep  y.  SheiJch 
Kohoo  nothing  appears,  except  the  mere  fact  that  the  decree  was 
reooTcred  against  the  plaiatifE  and  defendant  jointly,  which  the  plaintiff 
paid.  The  cases  are  goyernftd  by  the  case  of  Rombn»  Ohittangeo 
Y.  Modo089odhMn  Paul  Chowdhry  (I)  decided  to-day.  There  is  nothiag 
to  show  that  there  was  an  implied  contract  on  the  p«u*t  of  the 
defendant  to  indemnify  the  plaintiff,  or  to  repay  him  the  amount 
which  be  was  obliged  to  pay.  The  Judge  of  the  Small  Canse  Court 
was  wrong  in  supposing  that  the  law  would  not  haye  allowed  the 
defendant  to  prove  (if  it  had  been  necessary)  that  he  was  a  mere  surety 
for  the  plaintiff  in  the  bond  upon  which  the  decree  was  obtained. 
If  the  plaintiff  had  been  endeavouring  to  show  that  he  was  the  surety 
and  the  defendant  the  principal  at  whose  request  he  became  surety, 
the  evidence  would  have  been  admissible  for  the  purpose  of  showing 
that  there  was  an  implied  contract  of  indemnity.  So  if  the  suit  had 
been  brought  against  the  defendant  in  the  Civil  Court,  upon  the  prima 
fade  obligation  on  the  part  o!  tlie  defendant  as  a  co-debtor  to  coritri- 
bute,  he  would  have  ha  1  a  right  to  prove  that  he  was  merely  a  surety 
for  the  plaintiff,  and  that  the  plaintiff  was  bound  to  indemnify  hinu 

(1)  Ante,  p.  675, 
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K<frmanMr*  ^uHioe  KBrnp,  Mr.  imik0  LS,  Jaek$an.  Ur.  JuHiee  Maephenon, 
,'^L         and  Mr.  Jtutic9  MarHby. 


May  $f>. 
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BAKEE  SUBNOMOTEE  (PLUNTirv)  v.  LUGHMEEPUT  DOOGTJB 

J^ealfrom  JDieisum  ofDioUion  Bench  in  SxeroUe  cfOivH  AppeUaU 
Juriiduiion'^LeaerB  PaUrU,  1866.  eU.  15  4*  39. 

Btf<E(JiCK0oif  J.,  dtmbiinff),  an  appeal  lie«  voder  ol.  16  of  the  Letters  Patentr 
1866,  from  tlie  ladgment  (not  belnff  a  teatenoe  or  order  paseed  or  made  in  any 
oriminal  trial)  of  a  DWision  Court  in  Uie  exercise  of  appellate  inrisdiction,  when 
the  Jndges  of  sneh  Oonrt  are  equally  diyided  in  opinion,  and  do  not  amount  in 
aumber  to  a  autjority  of  the  whole  of  the  Judges. 


Ov  Bpecial  Appeal  by  the  plaintiff,  whioh  oame  od  for  hearing  on  the 
80ih  July  1866  be'bre  a  Division  Bench,  coDsisting  of  L.  B.  Jackson 
and  GampboUt  JJ^  the  learned  Judges  were  divided  in  opinion,  the 
former  holding  that  the  appeal  ought  to  be  dismissed  at  once,  whUst 
the  latter  considered  that  the  finding  of  the  lower  Conrt  was  insnffi. 
dent  for  the  determination  of  the  oase,  and  that  it  ought  to  be  remitt^ 
for  a  more  specific  finding.  Under  cL  86  of  the  Letters  Patent  of  ld66« 
the  opinion  of  Ja(  kson  J.,  as  the  senior  Judi^e,  prevailed*  and  the  plaint* 
ifl'f  appeal  was  dismissed  with  costs. 

She  appli^  for  leave  to  ^peal  from  thtt  judgmeot,  and  submitted 
thatk  under  oL  16  of  the  Letters  Patent,  she  had  a  right  of  appeal  to  the 
Court  at  large* 

The  appHoatioa  was  made  before  Peadook«  C.J.  and  Markby,  J., 
who  passed  the  following  order  with  reference  to  it. 

*' This  being  a  new  point  and  of  considerable  importance,  the  applicant 
ifl  to  be  at  liber^  to  renew  this  application  before  the  first  Full  Bench 
whioh  shall  sit  after  the  vacation." 

The  plaintiff  accordingly  applied  before  a  Fall  Bench  on  the  28rd 
Januai7  1867i  for  leave  to  appeaL  Upon  this  application  a  rale  waa 
issued  calling  on  the  respondents  to  show  cause  why  the  appeal  should 
not  be  admitted* 

The  judgmenta  of  the  Full  Bench  on  itfsuing  the  rule  were  aa 
follows  :— 

PaiLCocs,  O.J.— The  question  seferred  for  the  decision  of  a  Foil 
Benoh  is,  whether,  under  the  provisions  of  the  Letters  Patent  of  the  S6th 

•  No.  888  of  iai7ieonaeetsdwith0peoiil  Appeil  No.  186  of  1866, 


FULL  BSNOH  BUUNGS.  M» 

« 

ol  Oooember  1869,  ml  appeal  lias  from  |he  jadgment  <nab  being  ft  gentenoe        1867 
pr  order  paa^d  or  made  on  a  criminal  trial)  of  a  Division  Court  in  the        _        ■ 
ttQBirdae   of  appellate   jurisdiction,  when  the  Judgea  of  8Uoh  Court  are  Subnomotkb 
6(|aallj  divided  in  opioion  aad  do  not  amount  in  number  to  a  majoritj  T.TTCHMcicpirr 
of  the  whole  of  the  Judges.  Doooua. 

The  determination  of  this  question  depends  upon  |ihe  constrpotioa 
which  ought  to  be  put  upon  ol.  IS  of  the  Letters  Pabent*  If  the 
BiargiDal   note  of  that  clause   is  to  afifect   the   determination,   it   is 

clear  that  no  such  appeal  would  lie  i   and  that  the  dause  was  intended 

• 

toapply  only  to  judgments  of  the  Courts  of  original  jurisdiction.  But 
the  marginal  notes  in  the  printed  copies  of  the  Letters  FstenI  fom  no 
part  of  the  original :  and  we  ought  therefore  not  to  allow  our  minds  to 
be  influenced  by  them.  The  headings,  howcTer,  of  the  different  divinona 
ei  the  Letters  Patent,  do  form  paro  of  the  original,  and  may  Aetfefore 
be  taken  into  consideration  in  constraing  them. 

CI.  15fa!1^  under  the  heading  •*  Civil  jurisdiction  of  the  High 
Court"  This  heading  inoludes  all  the  clauses  of  the  Letters  Patent 
fromcL  11  to  cl.  18,  both  inclusive,  and  not  els.  32,  84  or  35.  CL  11 
defines  the  local  limits  of   the  ordinary   original   civil  jurisdiction  of  the 

Court;  ol.  12  defines  the  suits  which  the  Court  is  empowered  to  try  in 
the  exercise  of  original  civil  jurrsdiotion  ;  ol.  13  points  out  under  whali 
drcumstances  the  Court  may  exercise  extraordinary  orlg'nal  civil  juris- 
diction ;  and  cL  U  makes  provision  for  the  trial  of  several  causes  of 
action  in  certain  oases  in  which  the  Court  has  original  jurisdiction  in 
respect  of  one  of  them  oftly  ;  and  then  comes  the  important  cL  15  which 
gives  an  appeal  to  the  High  Court  from  the  judgment  (not  being  a 
sentence  or  order  passed  or  made  in  any  criminal  trial)  of  one  Judge  of 
the  said  High  Court,  or  of  one  Judge  of  any  Division  Court  pursuant 
to  s.  13  of  the  24  'and  25  Yiot^  e.  lOi,  and  also  an  appeal  to 
the  High  Court  from  the  judgment  ^not  being  a  sentence  or  order  sa 
afore^d)  of  two  or  more  Judges  of  the  said  High  Court,  or  of  sueh 
'Division  Court,  wherever  such  Judges  are    equally   divided    in     opinion, 

And  do  not  amount  in  number  to  a  majority  of  the  whole  io£  the 
Judges  of  the  said  High  Court  at  the  time  being.  (^.16  inveats 
the  Court  with  appellate  jurisdiction  from  the  Civil  Courts  of  the 
Bengal  Difision  of  the  Presidenoy  of  IVirt  William  and  from  all 
othw  Courts  subject  to  its  snperintendence-  The  position  of  cl.  16 
with  reference   to  the    other    clauses  to   which  I  have  referred   would 

* 

at  first  sight  lead  to  the  oonclnsion  that  it  had  reference  only  to 
judgments  given  in  the  exercise  of  the   ordinaiy   and  eztraodinary  civil 

jurisdiction  whidi  yraa  Tested  in  the  Court   by  the  preceding  olaosei } 


6M  tXJLL  BEKCH  BITLtNas: 


Brfofi  8W Samii  Piocock,  Sl.,OMrf  JMki,  Mr.  JuHieBLoeh,  Mr.JmUm 
Korman,Mr*  ^ufUoe  Kimp,  Mr.  Iu9Uo€  LS.  Iaok$<m,  Mr.  Jmtiee  Maephersoth 
,'^L         «tnd  Mr.  Jtiaic9  MarHby. 


May  80. 
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BAKEE  SUBNOMOTEE  (Pljlihtiff)  v.  LUCHMEEPUT  DOOGXIB 

AHP  OIHIRB  (DinVDAVTs)-^ 

Appeal  from  Deeinan  ofDwUion  Bench  in  JBwreUe  cf  Civil  AppMaU 
Juriedidunh'-LeUerB  PaUnt,  1866.  eU.  15  4*  39. 


JEr«7J(JiOK0Oif  J.,  douUinff),  an  appeal  lie«  voder  d.  16  of  the  Letterfe  iVitentr 


ihe  Jadg^0  of  saoh  Ooort  are  equally  diyided  in  opmion, 
to  a  majority  of  Uie  whole  of  the  Judges. 


Ov  BpecuJ  Appeal  by  the  plaintiff »  which  oame  od  for  hearing  on  the 
80ih  July  1866  be'ore  a  Diviaion  Bench,  cooBisting  of  L.  8.  Jackaon 
and  Gampboll»  JJ^  the  learned  Judges  were  divided  in  opinion,  the 
former  holding  that  the  appeal  ought  to  be  dinxuaeed  at  once,  whUftt 
the  latter  considered  that  the  finding  of  the  lower  Court  was  inniffi. 
eient  for  the  determination  of  the  oaae,  and  that  it  ought  to  be  remitted 
for  a  more  specific  finding.  Under  cL  86  of  the  Letters  Patent  of  1866, 
the  opinion  of  Jat  ksou  J.,  as  the  senior  Jod^e,  prevailed,  and  the  plaint- 
iiPs  appeal  was  dismissed  with  costs. 

She  applied  for  leave  to  appeal  from  thtt  jodgmeDt,  and  submilUd 
iihat,  under  oL  16  of  the  Letters  Patent,  she  had  a  right  of  appeal  to  the 
Court  ftt  large* 

The  applioatioa  was  made  before  Pea6ook«  C.J.  and  Markby,  J., 
who  passed  the  foUowiog  order  with  reference  to  it. 

M  This  being  a  new  point  and  of  considerable  importance,  the  applicant 
ifl  to  be  at  liberty  to  renew  this  application  before  the  first  Full  Bench 
which  shall  sit  after  the  Tacation." 

The  plaintiff  accordingly  applied  before  a  Fall  Bench  on  the  23rd 
Januai7  1867,  for  leave  to  appeaL  Upon  this  application  a  rule  was 
issued  oalling  on  the  respondents  to  show  cause  why  the  appeal  should 
not  be  admitted* 

The  judgments  of  the  Full  Bench  on  issuing  the  rule  were  as 
follows :— 

PsiLCocs,  O.J.— The  question  seferred  for  the  decision  of  a  Full 
Benoh  is,  whether,  under  the  provisions  of  the  Letters  Patent  of  the  88th 

•  No.  868  of  ia67|  eonneetsd  with  Bpeoiil  Appeal  K9.  IW  of  UG6t 
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ai  Oeoember  1869,  ml  afypeal  lias  from  ihe  jadgme&t  <nab  being  ft  aenieno^        1867 
or  order  paa^d  or  made  on  a  criminal  trial)  of  a  Division  Court  in  the        _        - 
ecerciee   of  appellate   jurisdiction,  when  the  Jadgee  of  suoh  Court  are  Subnomotkb 
eqaallj  divided  in  opioion  and  do  not  amount  in  number  to  a  majoritj  t  n^g^*  -«uf 
of  tbe  whole  of  the  Judges.  Doooua* 

The  determination  of  this  question  depends  upon  the  co&stmotioa 
which  ought  to  be  put  upon  ol.  16  of  the  Letters  Pabent*  If  the. 
aiargtoal  note  of  that  clause  is  to  affect  the  determination^  it  is 
clear  that  no  such  sppeal  would  lie  f  and  that  the  daoso  was  inteaded 
toapply  only  to  judgments  ofthe  Courts  of  original  jurisdiction.  But 
the  marginal  notes  in  the  prioted  copies  of  the  Letters  FstenI  form  no 
part  ofthe  original :  and  we  ought  therefore  not  to  allow  our  minds  to 
be  influenced  by  them.  The  headings,  however,  of  the  different  diviiione 
of  the  Letters  Patent,  do  form  part  of  the  originals  and  may  Aerefore 
be  taken  into  consideration  in  constrainK  them. 

CI.  15fal1^  under  the  heading  «*  Civil  jurisdiction  of  the  High 
Court"  This  heading  includes  all  the  olauses  of  the  Letters  Patent 
fromd.  11  to  cl.  18,  both  inclusive,  and  not  ols.  32,  84  or  35.  CI.  11 
defines  the  local  limits  of   the  ordinary   original   civil  jarisdiction  of  the 

Court;  ol.  12  defines  the  suits  which  the  Court  is  empowered  to  try  in 
the  exercise  of  original  civil  jurrsdiotion  ;  ol.  13  points  out  under  whal 
oiroumstances  the  Court  may  exercise  extraordinary  orlg-'nal  civil  }axis- 
diction ;  and  cl.  U  makes  provision  for  tbe  trial  of  several  cansM  of 
action  in  certain  cases  in  which  the  Court  has  original  jurisdiction  in 
respect  of  one  of  them  oftly  ;  and  then  comes  the  important  cL  15  which 
gives  an  appeal  to  the  High  Court  from  the  judgment  (not  being  a 
sentence  or  order  passed  or  made  in  any  criminal  trial)  of  one  Judge  of 
the  said  High  Court,  or  of  one  Judge  of  any  Division  Court  pursuant 
to  s.  13  of  the  24  'and  25  Yiot^  e.  lOi,  and  also  an  appesl  to 
the  High  Oonrt  from  the  judgment  ^not  being  a  sentence  or  order  sa 
aforesaid)  of  two  or  more  Judges  of  the  said  High  Court*  or  of  sueh 
DLviflion  Court,  wherever  such  Judges  are  equally  divided  in  opinion, 
and  do  not  amount  in  number  to  a  majority  of  the  whole  of  the 
Judges  of  the  said*  High  Court  at  the  time  being.  (^.16  inveats 
the  Court  with  appellate  jatifldiction  from  the  Civil  Courts  of  the 
Bengal  Difision  of  the  Presidenoy  of  IVirt  William  and  from  all 
other  Courts  subject  to  its  snperintendence-  The  position  of  ol.  16 
with  referenee   to  the    other   clauses  to   which  1  have  referred   would 

» 

at  first  sight  lead  to  the  oonclasion  that  it  had  reference  only  to 
judgments  given  in  the  exercise  of  the   ordinary   and  eztraodinary  civil 

jurifidiotion  which  was  vested  in  the  Court   by  the  preoeding  olanses } 
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^°^'        for,  witboat  explanatioD,  ii  seems  remarkable  that,  if  it  was  iotended  to 

Banes       Apply  to  judgmeiitB  passed  in  the  exeroise  of  appellale  ciyil   jarisdictTonv 

BzR^ovoiMM  j^  gj^^^i^   ^^^^  immediately  after  ds.    11. 12,  13   and  14,  and   should 

XiUCHHBipirr  precede  cl.   16,  by   which  appellate   civil   jarisdiotion    was  conferred. 

But  the  locality  of    the   section   is   explained    by   the   faot,    that  it  iv 

snbstitQted   for  cl.    14   of   the   former  Letters   Patent.     If,   m  conse* 

qnence    of    its    locality,    cl.    15    is  to  be    construed    as   relating    to 

judgments  passed  in  the    ezercive  of  the  farisdietion  conferred  by  the 

clauses  which  pi'eceded  it,  and  not  to  judgments  passed  in  theexeroise 

of  the  jurisdiction  vested  in  the  Court  by  cl.  16,  it  seems  to  follow  that 

it   mast  be  held  to  extend  to  the   former    judgments  only,  and   not  t^ 

judgments  passed  in  the  exercise  of   any  jurisdiction  eonferred  by  wiy 

clause  subsequent  to  cl.  16,   a- id  consequently  that   no  appeal  is  given  to 

the  High  Ooart  from  the  judgme^it  of  one  Judge  in  the  exercise  o£ 
the  original  civil  jurisdictia:i  vested  in  the  Court  by  ck  32  of  the 
Letters  Patent  in  admiralty  and  vire-admiralty  cases,  or  in  the 
exercise  of  the  testamentary,  intestate  and  matrimonial  jurisdiction 
conferred  by  els.  3i  and  35.  It  was  at  one  time  doubted  whether  under 
cl.  14  of  the  former  Letters  Patent  an  appeal  would  lie  to  tlie  High  Court 

from  a  judgment  passed  by  one  or  more  Jiuiges,  not  beinj{  a  majority  f 
the  full  number  of  Judges  of  the  Court,  in  the  exercise  of  original  testa- 
znentai-y  jurisdiction  ;  but  finally  it  wan  determined  in  1862,  in  the  case 
of  8aroda800)ide7'y  Dossee  v.  Tinoomry  Nandy  (I),  by  two  Judges,  in  a 
Division  Court  consis  ijg  of  three  Judges,  that  such  an  appeal  would 
lie;  the  third  Judge  holding  tliat  such  an  appeal  would  not  lie^ 
We  cannot  suppose  that  that  decision,  which  was  reported  in  1864, 
was  unknown  to  the  authorities  at  home  when  the  new  Letters  Patent 
were  granted j  and  we  can  scarcely  imagine  that  such  power  of 
appeal^  which  had  been  determined  to  ex-st  under  the  old  Letters 
Patent^   would   have   b^en    taken  away  by  the    new    Letters    Patent 

without  an  express  declaratto^t  to  thit  effect.  That  decision  shows 
that  ol.  14  of  the  old  Letters  Pfitent  was  not  limited  to  judgments 
passed  in  the  exercise  of  the  jureidiction  conferred  by  the  classes 
which  preceded  it  and  that  it  was  not  confined  to  ordinary  ori« 
gin 4  civil  jurisdiction  as  to  suits,  but  that  it  expended  to  cases 
of  or'gi'ial  civil  jurisdiction  in  matters  rel^t'ng  to  the  granting 
of  probates  which  was  conferred  by  a  subsequent  clause.  It  must 
be  admitted  that  s.  14  of  the  former  Letters  Patent  did  not  extend  to 
judgments  passed  by  a   Division   Bench   in   the   exer.iss  of   appellate 

(1)  1  Hyde's  Rep.,  70. 
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jurisdiction,  bnfc  under  those  Letiers  Patont  tbe  Senior  Judge  Imd  no         I8'>7 

greater  power  than  any   of  the  other  Judges  of  the    Division    Bench — T -^ 

when   such  Judges   were    equally  divided  in    opinion.     By  'the  express  Surnomoybb 
l^ordsofcl.  14  the  appeal  therein  giren  was  clearly   limited  to  case  of  luchmbbPw 
original  civil  jurisdiction.    Tbe    question   which  arose    in    the   cases  of      Doooue. 
Sarodasoondery    Do88ee   v.     Tincoiory     Nundy    (1)  was,   not    whether 
the  clause  applied  to   judgments  of  a  Div'ision  Court    in  tbe    exercise 
of  appellate  jurisdiction,  but   whether  a  judgment,   in  the    exercise    of 
the  original   jurisdiction   conferred    by  cl,  54  of   that    Charter,   was  a 
judgmeut  in    a  case  of  original  civil  jurisdiction  within  the  meaning  of 
the  previous  cl.  14.    Levinge,  J„  who  differed  from  the  mmjority  of  the 
Judges  who  decided  the  cise,  considered  that  the   words  ''original  civil 
jurisdiction"  in    ol.  14.    were  intended  to    deal  with  civil    suits    in    the 
ordinary  and  extraordinary  jurisdiction  Tes>ted  in  the  Court  by  els.    12 
and  13,  and  not  to  judgments  passed   in  the  exercise   of  original  tests* 

mentary  or  intestate  jurisdiction.  He  romarkod,  however,  t^at  if  bo 
CO  il  1  find  words  in  the  I4th  clause  which  would  warra'it  him  in  extend- 
ing the  provision  of  that  cTaiise  to  decisions  parsed  under  the  testa- 
mentary clause  84,  he  would  willingly  do  so^  for  that,  in  his  judgment 
words  in  a  statute  should  Jbe  construed  liberally^  so  as  to  confer  or  aid 
a  riiht  of  appeal.  Wells,  J.,  who  formed  oner  of  the  majority,  held  tha^ 
the  words  ''all  cases  of  civil  jurisdiction''  in  cT.  14  must  be  taken  to  have 
the  same  meaning  as  the  worls  "in  any  matter  nob  being  of  criminal 
jurisdiction**  in  cl.  39,  and  that  an  appeal  did  lie  to  the  High  Court 
under  cl.  14  from  a  decree  made  in  the  exercise  of  original  jur-sdiction 
in  testamentary  cases.  This  opinion  expressed  by  Wells,  J.,  will  be 
found  to  be  veiy  important  when  we  come  to  examine  the  aHerationa 
which  w^re  made  in  the  present  Chartev  in  the  clause  correBponding' 
with  cl.  14  of  the  old  Charter 

By  cl.  86  of  the  new  Charter,  a  power  which  dil  not  previously  exist 
W8S  vested  in  the  senior  Judge  of  a  Dirision  Court,  if  the  Judges 
should  be  equally  divided  and  should  not  amotmt  in  number  to  a 
majority  of  the  Judges  of  the  HigH  Court,  and  it  was  ordained  that  in 
such  cases  the  opinion  of  the  senior  Judge  should  prevail-  This 
•j|X)vi9!on  extended  not  only  to  cjises  in  the  exercise  of  the  original 
jurisdiction  of  the  Court,  but  aleo  to  cases  in  the  exrrcisc  of  the 
appellate  jurisdiction.  At  the  same  lime  the  power  o!  appeal  to  the 
High  Court  which  was  given  by  cl.  14  of  the  oil  Letters  Patent  was 
Idtered  by  cl.  15  of  the  new  Letters  Patent.  By  d.  14  an  appeal  was  given 

(1)  1  Hyde's  Rep.,  70. 
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1867        to  the  Bigh  Ooarfc  from   the  jodgmenfe  in  M  eatas  of  origiad  ciYil 

-— jurifldictaon  of   one    or  more   Judges  of   the  High  Ooaii»   or   of  any 

SoKMoJioTBe  Dirision  Oodrt,  unlets  the  deoiuon  was  pMsed  by  a  majoiity  of  the  foil 
^*  oamber  of  Judges  of  the  High   Court    By  cL  16  an  appeal  is   giTsu 

DooeoB.  only  in  two  cases:  first,  when  the  jadgment  Is  that  of  one  Judge  only^ 
secondly,  when  th«  jadgmeotis  that  of  two  or  more  Judges  of  the  Bigk 
Court,  or  of  a  Division  Conrfc,  and  the  Judges  are  equally  diTided  in 
opinion,  and  do  not  amount  in  number  to  a  majority  of  the  whole  of 
the  Judges  of  the  Court  at  the  time  being.  The  second  easei,  applying 
to  judgments  of  two  or  more  Judges  only  when  the  Judges  are  eq^s^y 
divided  in  opinion,  extends  only  to  certain  oases  in  which,  under  cl.  36, 
the  opinioD  of  the  senior  Judge  shall  have  prevailed.  In  such  cases 
{.«•,  incases  in  which  the  Judges  who  are  equally  divided  in  Qp'nioa 
do  not  amount  in  number  to  a  majority  of  the  whole  of  the  Judges  of 
the  Court,  and  in  which  the  opinion  of  the  senior  Judge  has  prevailed, 
the  judgment  is  placed  in  the  same  category  as  judgments  of  only 
one  Judge.  The  question  is,  does  this  rule  apply  to  judgments  of  a 
Division  Court  consistiog  of  a  less  number  of  Judges  than  a  majority 
of  the  whole  of  the  Judges  of  the  Court  when  exercising  appellaltt 
jurisdiction. 

The  wcffds  of  d.  14  of  the  old  Letters  Fateot  were  '*frani  the  juds* 
ment  in  all  cases  of  the  original  civil  jurisdiction^"  but  those  words  wero 
altenid  in  cl.  16  of  the  ne  w  Letters  Patent,  and  the  appeal  thereby  givea 
to  the  High  Court  i^from  "the  judgment  (no«  beipg  a  senlence^r  order 
passed  or  made  in  any  criminal  trial)"  a  veiy  remarkable  alteraiio& 
considering  the  oouflict  of  t  he  opiniuns  of  Wells  and  Levmge,  JJ.,  in 
the  case  already  referred  to,  and  in  which  the  latter  stated  that,  in  hi& 
opinioo,  a  judment  in  the  exercise  of  testamentary  jurisdiction  was  not 
a  judgment  in  a  case  of  ''original  civil  jurisdiction,**  within  the  meaning 
of  the  cl- 14  of  the  old  Charter;  whilst  the  latter  held  that  those  wordis 
were  tantamount  to  the  words  ''not  being  of  criminal  jurisdiction,''  in 
cL  39  of  that  Charter.  If  it  be  held  that  the  judgments  referred  to  in  cl.  IS 
are  those  only  which  are  given  in  the  exercise  of  the  jurisdiction  Tested 
in  the  Court  by  the  preceding  dauses,  judgments  given  by  a  single  Judge, 
in  the  exercise  of  original  jurisdiction  in  admiralty  and  vicQ«admiralty 
suits,  and  in  the  exercibO  of  testamentary,  intestate  and  matrimoniad 
jurisdiction,  will  not  be  subject  to  an  appeal  to  a  High  Court,  aod  great 
inconsistency  will  be  caused.  For  instance,  if  a  single  Judge  were,  in  the 
exerciee  of  the  jurudioticn  given  by  cL  12,  to  try  a  suit  for  a  coIUsioa 
of  two  ships,  an  appeal  from  his  judgment  Would  lie  to  -the  Higli 
CcurtundercL.lDjbatif  itbe  held  tiiat  that  clause  does  not  extoad 
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to  Jadgme&ts  given  in  the   exercise    of    admiralty    or    viee-adrniraUy        1867 
jnriBcliotioii,  a  decision  of  the    Bame    Jndge  for  the  same  collisioD  wonid  " 


Ramek • 

bo  subject  to  an  appeal  to  the  BiRh   Court,   notwithstanding  an   appeal  Sobnomoysc 

would  not  lie,  as  of  right*  even  to  the  Privy  Council,  if  the  value  in  dis*  ^* 

pnto  were    tinde?    Bs.    10,000.    Thus,   s oppose  a  c  llision    should  take     Dooaaa, 

place  between  ship  A  and  ship  B,  and  the   owners  of   A  should  sue  the 

owners  of  B  in  a  suit  under  cl.  12,  alleging  that  the  collisioo  was  oaused 

by  the    negligence  of   the   captain  and  crew  of   B,    Suppose  the   owners 

of  B  should  sue  ship  A   and  the  owners  of  iS  in  a  suit   brought   under 

tbe  admiralty  or  vice-admiralty  jurisdiction  given  by  el.  92,  alleging  that 

the  collision  was  cauaed  by  the  negligence  of  the  captain  and  crew  of  A» 

Suppose    the  two  suits    should  be  tried   by  the  B»me  Judge,   and   the 

eame  witnesses  examined  and  similar  evidence  given  in  both  suitsi  and 

the  Judge  should   come  to  the   conclusion  that   the   negligence   was 

caused    by  the  captain  and  crew  of  A,  and  should  consequently  dismiss 

the    suit   Nc  1  brought  by  the  owners  of  A,  and  should  award  to  the 

owners  of    B    Bs.    9,000   damages    agaixu»t  ship    A  and  the   owners 

thereof  and  order  ship  A  to  be  sold  for  the  purpose  of  satisfying  thote 

danaages.    Now  suppose   the   owners  of  A  should  appeal  to  the  Hijgh 

Court  in  suit  No.  !•  but  should  be  unable  to  appeal  in  suit  No.  S»  np  o 

the  ground  that    ol.   15   did   not  extend  to  judgmenfjB  passed    in  the 

Qserdse  of  the  admiralty  or  vior.admimlty  jorisdiotion  given  by  cl.  32 

and  suppose  that  in  the  appeal  in  No.  I  the  Higli  Court  should  differ^ 

from  the  single   Judge,  and    held   that  the  collision  was  oaused  by  the 

negligence  of  the     owners    of    B,    and    award    to    the    owners    of  A 

Bs.  9,000  damages.    The  consequence  would  be  that  A    would  reoover 

9,000  against  B  upon  the  ground    that  the  collision   was  oaused  by  the 

negligence  of  the  oaptain   and  erew  of  B,  whilst  in    the  admiralty  suit 

the  original  judgment   would  stand   and  B  would    recover  Rs.   9,000  as 

damages  against  ship  A  and  the  owners  of  it  upon  the  ground  that  the 
eolUsioa  was  caused  by  the  negligence  of  the  captain  and  oiew  of  A. 

The  words  of  el.  15  ^  the  judgment  (not  being  a  sentence  or  order 
passed  or  made  in  any  criminal  trial)  of  one  Judge,  Ac,"  are  snffioiently 
comprehensive  to  include  judgments  passed  in  the  exoroise  of  every 
jurisdictian  vested  in  the  Court  except  the  criminal  jurisdiction.  As 
at  present  advised,  it  appears  to  me  that  the  words  should  be  read  in 
their  ordinary  and  natural  sense,  and  ought  not  to  be  restricted  by 
reason  of  the  provision  of  cl.  15  to  judgments  passed  in  the  exercise  of 
the  jurisdiction  vested  by  the  preoeding  clauses.  In  this  view  of  the 
case,cL  15  would  apply  to  judgments  passed  in  the  exeroise  of  the 
ori^nsl  jurisdictions  ix>nferred  by  ete.  93|  34  and  35  as  ifeU  «8  to 
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1867         judgmemtfl  passed  In  the  exercise  of  the  original  oiri  jaried'tctioa  vested 

rImeb       "^  *'^®  Court  as  a  Court  of  Appeal  bj  cU  16.     To  hold  otherwise  would 

8vsNoM0rBB    in  n:ij  opinion^  be  to  take  away  a  right   oE  appeal  givea  bjr  tbe  words 

LucHMsiFOT  ^  ®^  ^^»  ^^  ^^^  ^^  ^^^  urdinarj  aud  natural  sense,  by  giving  tbem  a 

DooouB,     narrow  and  restrictive  constroction.     If  that  construction   is  to  be  pot 

upon  them,  it  must  apply  as  wdll  to  cases  falling  within  ols.  32, 34  and 

36  of  tbe  Charter,  m  to  cases  determined   by  the  Court  as  a  Court  of 

ikppeal  under  cL  Id.    Furbher,  if  cL  15  is  t6  be  read  as  applicable  only 

to  judgments  passed  in  the  exercise  of  the  ordinary  and  extraurdinaxy 

jurisdiction  given   by   the    preceding  clauses^   no  force    or   efiEect    will 

be  given  to  the  words,  **  not  being  in  any   ailminal   trial/'  introduced 

into  cl.  15  by  way  of  amendment  of  oL  14  of  the  former  Charter ;  for  a 

jndgmenit  in  a  case    falling  under  cb.  II,  12,  13  and  14  must  be  in 

tbe  exercise  of  civil   jurisdiction,   and  could  not  by  possibility  be  on  a 

criminal   trial|  the  criminal   jurisdiction    bting  given   by   subsequent 

dii,  from  22  to  20,  both  inclusive* 

Again,  cL  15  givcs  an  appeal  from  the  judgment  of  one  Judge  of  a 

Division  Court  parsuaut  to  s.  13  of  the  recited  Act  of  the  24  and  25 
Yict,  c.  104,  and  from  the  judgment  of  two  or  more  Judges  of  such 
Division  Court  (that  la  to  say -of  a  Division  Court  pursuant  to  s,  13  of 
the  said  Act)  wherever  such  Judges  are  equally  divided  in  opiaioo,  and 
do  not  amount  in  number  to  a  majority  of  the  whole  of  the  Judges. 
The  judgment  of  a  Division  Court,  wherever  the  Judges  are  equally 
divided  in  opioion,  must  be  a  judgment  in  which   the  opinion  of  the 

se  ior  Jndgei  bas  prevailed  under  the   provisions  of  cl.  36.    It  is  clear, 
therefore,  tbat  the  judgment  referred  to  by  cl.  15  must  be  a  judji^ment 

given  under  the  povrora  conferred  by  a  clause  subsequeut  t J  d.  15  ;   and 
if  a  judgment  passed  iu  pursuance  of  the  power  given    to    the   senior 

Judge  by  cl.  36  is  intended,  why  should  not  a  judgment  passed  in 
pursuance  of  the  powers  vested  by  cl.  16  be  also  intended  f  Why 
should  cl.  15  be  held  to  extend  to  a  judgmeut  given  in  pursuance  of 
cl.  36  when  passed  in  the  exercise  of  the  jurisdiction  given  by  ols.  11,  12^ 
13  and  14,  and  not  to  a  judg  cent  passed  in  pursuance  of  cL  36  when 
given  in  tbe  exercise  of  the  jurisdiction  conferred  by  cl,  16  P  The 
words  *'  pursuant  to  s.  13  of  the  said  reo'ted  Act/'  seem  to  show  very 
clearly  that  the  Word  **  judgment*'  in  d.  15  was  intended  to  apply  to 
judgments  given  In  tbe  exerc  se  of  appellate  civil  jurisdiction  as  well 
as  to  judgments  given  in  the  exeroise  of  original  civil  j  urisdiction. 
The  section  referred  to  appliod  equally  to  both  jurisdictions,  it  ordaiued 
that  the  High  Court  might  provide  for  the  exercise  by  one  or  more 
Judges  or  by  Division  Qpurts  constituted  by  two  or  more  Judges  of  the 
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oriicmfti  and  appellate  jnrisdiotion  vested    in  tlie   Court.    Tbe   wordtf        ^-^^ 
•^thejudgmentof  tiro  OP  more   Jadges  of  the  Dmslon    Ootirt  pttrsoant  """"^hm  "" 
to   8.    IS  of  tbe  said  Act*'  must    meaa  of  a  Di7iBion  Coart  oonatitnted  S^^^^i^oy" 
for  the  exercise   either  of   the   original  or  of  *  the  appellate   juriadiction   LuoHiraiPW 
Tested  in  the  Coiirt.  Dooava^ 

It  hae  been  said  that  there  cannot   be  a  judprment  of  one   Judge   of 

a  Dif  ision  Coart,   ioasmuoh  as  s.  13  does  not  authorise  the  constitutioa 
of  a  Division  Goort   of  leas  than  two    Judges,    This    may   be  so,  but  it 

is  not  material  with  reference  to  the  present  oase.  The  words  "of 
two  or  more  Judges  of  such  Division  Court/' in  cl.  15,  must  mean  two 
or  more  Judges  of  a  Division  Court  "pursuant  to  s.  13  of  the  said  reoited 
j^ot.**  If  the  words  of  cl.  15  had  been  ambiguous,  I  should  have 
thought  that  they  ought  to  recive  a  liberal  construction  so  as,  if 
possible,  to  give  an  appeal :  but  so  far  from  being  ambiguous  the  words 
are  clear.  The  words  used  are  sufficient  in  their  ordinary  and  natural 
sense  to  giveanapreal  from  the  jndgment  of  two  or  more  Judges  of  a 
Division  Bench  in  the  exercise  of  appellate  civil  jurisdiction,  whenever 
such  Judges  are  equally  divided  in  opinion  and  do  not  amount  to  a 
majority  of  the  Judges  of  the  Court.  The  alteration  of  the  words  ot 
ol.  14  of  the  former  Charter  and  the  substitution  in  cl.  15  of  the  new 
Charter  of  the  words  "from  the  iudgment  not  being  a  sentence  or  order 
passed  in  a  criminal  trial,"  for  the  wor^s  "  from  the  judgment  in  all 
cases  of  original  civil  jurisdiction"  incl.  14  of  the  former  Charter,  and 
the  use  in  ol.  15  of  the  words  "of  any  Division  Court  pursuant  to  s.  13 
of  the  said  recited  Act,"  in  roy  opinion,  tend  to  show  that  cl.  15  was 
intended  to  apply  to  Division  Courts  exercising  appellate  civil  jupsdic^ 
tioo,  as  well  a?  to  Division  Courts  exercising  original  civil  jurisdiction* 
If  the  words  are  to  be  read  in  a  narrow  and  limited  sense  and  it  bo 
held  that  cl.  15  does  not  extend  to  judgments  given  by  a  Division  Court 
in  tbe  exercise  of  appellate  civil  jurisdiction,  the  cons^qnence  will  be 
that  in  a  Division  Court  eonnsiing  of  two  Jodges  of  the  High  Court, 
where  the  Judges  are  divided  in  opinion,  the  senior  Jadge  may,  in  a  - 
regnlar  appeal,  in  opposition  to  the  opinion  of  the  junior  Judge  of  the 
.  Division  Conrt,  overrule  the  decision  upon  a  question  of  fact  of  a 
Zillah  Judge,  who  may  have  heard  and  examined  all  the  witnessea 
orally  and  have  pronounced  a  decisi  n  in  which  the  junior  Judged 
the  Division  Coart   concars,  and  this    without  an   appeal  to  the    High 

Court,  and,  in  a  case  in  whrch  the  amount  involved  is  less  than  Rs.  10,000,    . 
without   any   appeal   as    of   right     to   Her    Majesty    in    Council.    la 
like  manner  in  special  appeal   the    senior    Judge   may,    without    being 
tabject  to  any  appeal  as  of   rights   OTeiTule   the   decision   of  the   two 

92 
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Ii87        lower  ConrtB  npoa  a  matter  of  Um,  ftlUumgb  tbe   joinDr  Jndfte  of  ib« 
'  DlviMoa  Court  agrees  with  the  two  lower  Courts*    This  wwM  iufolvo 


tvBRoi.»TBi  tnother    glariDg  ioooneistency ;  for  if  one  Judge    camioi   oonatitato 

^       ^*  a  PiTiflion  Court  ot  Appeal,   and  by  Limaelf   overrolea   deoieioo  of  a 

IffooBimrus  ^^     ^  • 

l>eoet%.      lower  Conrt  when  there  is  do  other  Judge   of  the   High   Court   opposed 

to  his  Tiew  of  the  esse,  would  it  not  be  in  the  highest  degres  inoon* 
sktent  toehold  that  he  may  do  so^  without  any  appeal  as  of  right,  ia 
certain  cases  when  he  is  Bitting  with  another  Judge  of  tka  Hi^^ 
Court  who  may  happen  to  be  his  junior,  and  who  is  opposed  to  his  ^imr 
ofthecftseP 

It  has  been  said  that  c1.  89  cf  the  Letters  Patent  gi^es  aa  appeal 
to  Her  Msjesty  in  Council  from  any  final  judgment^  deoreoy  or  eider 
of  the  High  Court  made  on  app  al  in  auy  matters  not  bein)^  of  crimiaid 
'  jurisdiction,  but  that,  with  respect  to  judgments,  deoroes,  or  orders 
made  in  the  exercise  of  original  juriadiction,  an  appesl  is  gtren  to 
Her  Majesty  in  Council  only  when  the  judgment  is  ono  from  wblrfi 
an  appeal  shall  not  lie  to  the  High  Court  under  the  prorisitms  oontained 
in  the  15th  claase  of  the  Charter ;  and  it  is  aijgned  that,  ti^t  had 
been  intended  that  cl.  15  shoald  apply  to  judgmoits  passed  im  tiM 
ex  relseot  appeUaite  civil  jurisdioikmy  as  well  as  to   thosa  passed   im  ttie 

exercise  of  original  ciTil  jurisdiction,  the  words  "firom  whiefa  an  appeal 
shall  not  lie  to  the  said  Bigh  Court  unOer  the  prorisioDS  contassed 
in  the  15th  clause  of  these  prcaenis,"  in  el.  99  of  the  Charter,  wooM 
have  been  made  applicable  to  jndgments  passed  on  appeal  aa  wallas 
to  judgments  made  in  the  exercise  of  original  junsdictiun,  and  ik^ 
reading  ei.  15  by  the  light  thrown  upon  it  by  el.  89,  it  must  be 
held  not  to  be  applicable  to  jucigments  made  on  appeaL  Ti  o  argu- 
ment is  plausible,  but  it  is  not  eonclusiTe,  We  cannot  say  that 
it  was  not  the  intentioa  of  cl.  B9  of  the  Charter  to  draw  a  disHao- 
tioo  between  judgments  passed  on  appeal  and  judgments  passed  in  the 
e^cerciseof  original  jurisdiction^  to  the  extent  of  lesTing  it  optional  to 
parties  to  judgme.  ts  by  a  Di?i8i>n  Bench  to  appeal  at  odco  to  Hsr. 
Majesty  in  Council  f rim  a  judgment  given  by  a  Division  Coait  in  tho 
aseroise  of  appellate  jurisdiotit  b,  even  though  it  might  be  one  from 
which  an  appeal  would  lie  to  the  fiigh  Ccurt,  but,  in  the  case  of 
judgments  given  in  original  jurisdiction,  to  allow  an  appeal  to  fier 
Majesty  in  Council  only  in  cases  not  appealable  to  the  Bigh  Court 
It  cannot  bo  said  that  such  a  distinction  would  have  no  reason 
in  support  of  it ,  when  it  is  borne  in  miod  that  every  judgment  given 
on  appeal  must  be  in  a  matter  which  has  been  prsvioasly  befors  one 
other  Court  at  least,  and  in   special  sppeal  before  two  ctiier  Coorta 
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We  ought  not,  ia  my  opinion,  to  speculate,  as  to  wbat  xnay  or  may  not        iaS7 
have  been  the  object  of  the  distinction  made  by  cl.  39  between  judgments 


made   on   appeal,    and   judgments   made  in    the    exercise    of   original  SnaNOMOTia 

jurisdiction.    We  ougl»t  to  give  the  words  of  cl.  16   their  natural  and  j       ^' 

ordinary  meaning,  unless  we  can  ascertain  beyond  all  doubt,  from  the       Do^''' 

whole  of  the  Charter  t^ken  together,  that  it  was  the  intention  to  use  the 

words   in    a   restricted   sense.    It   would   require   very  clear  words  to 

justify  a  decision  ^hioh  would  sabstantially  enable  the  senior   Judge  of 

a  Division    Court   consisting  of  two   or  more  Judges  who  are  equally 

divided  in  opinion  to  decide,  without  further  appeal,  a  oase'according  to 

his  view,  though  the  effect   of  his   decision  might  be  to  overrule  the 

decision  of  one   or  two   lower  Courts  with   whom  the  junior  Judge  of 

Ihe  Division  Court  might  concur.    This,  as  regards  cases  in  which  the 

value  is   un4er  Rs.  10,000,  would  be  the   result  of  a  decision  holding 

that  cl.  15  does  not  apply  to  judgments  given  on  appeal.    It  may  be  said 

that  in   such   a  case,  even   under   the   value  of  Rs.  10,000,  an  appea^ 

would  Ho    to    Her  Majesty   in  Council  if  ai  Judge  of  the  High  Court 

Bhcfuld  dechwe  the    ease  to  be  a   fit  one  for  appeal.    But  I  doabt  very 

much  whether  the  mere  fact  that  the  case  had  been  decided  accopding 

lo  the  opinion  of  the  senior  Judge,  in  a  Division  Court  consiating  of 

Judges  who  were  equally  divided  in  opinion,  would  be  good  ground  U» 

declaring  a  case  under  the    value  of  Rs.  10,000  to  be  a  fit  one  for 

apipeal  to  Her  Mf^jesty  in  Council,  if  according  to  the  Charter  it  waa 

intended  that  the  case  should  be  decided  according  to  the  opinion  of  th« 

eenior  Judge,  and  that  an  appeal  should  not  lie  from  such  judgtaeot  to 

the  High  Court,  But  at  any  rate  in  snch  a  case  the  appeal  wo«ld  no6 
lie  aa  •  matter  of  right. 

U  appears  to  me  that  before  an  appeal  is  allowed  to  be  filed  to  thi^ 
(B^tte  ike  opposite  party  ought  to  be  hoard.  I  am  therefore  ;of  opinion 
that  a  rule  should  be  granted  calling  upon  the  opposite  party  to  ^ov 

Mfkm  vhy  ihe  appeal  should  not  be  admitted.  I  have  ezpretsed  my 
f^aaone  at  kpgth  in  order  that,  on  showing  cause,  the  opposite  party  may 
in^e  an  oppoiiunity  ol  meeting  them,  i^nd  of  satisfying  me  that  I  am 
Wtoag*  If  the  view  which  I  am  at  present  disposed  to  take  of  the  ease 
ia  Aot  a  correet  one,  1  am  open  to  be  convinced  by  argument  tiliat  my 
fffiesent  impression  ia  founded  upon  an  erroneous  construetion  ol  the 
Ziet|6i»  patent. 

I  may  also  iiema^  that  the  High  Cc^urt  at  Bombay  has,  I4)parentl3r 
m  »  matter  of  eourse,  treated  pY.  15  as  applicable  to  the  Appdlate 
Diviaieii  C3oiirtat>fiathigr  haTa  pasaod  rules  spedaHy  applicaUei  to  Baoh 
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NoBKAW,    J.— Tbis  if  an  appHoafc-on  for  the  admiBBion  of  an  appeal 

Rakm  ^^^  *^^o  decision  of  a  Division  Court,  oompoaed  of  two  Judges,  ia 
SuaNoMOTi!.  ^hicb,  the  Judgog,  on  the  hearing  of  a  ipecial  appeal,  being  divided  in 
JiucHMWFrT  opinion,  judgment  was  given    aooording  to  the   opinion  of  the  senior 

The  question  we  have  to  consider  is,  whether  in  such  case  an  appeal 
to  this  Court  is  given  by  the  Charter   of  the  28th  of  December  1865. 
Under  the  heading  of  "  Powers  of  single  Judges  and  Divitiott  Oonrts,'* 
the  36fch  olanse  is  m  fbtlows :  *•  And  we  do  herel^  declare  that  any  fon^ 
tion  wh'tch  is  hereby  directed  to  be  performed  by  the  said  High  Court  of 
Judicature  at    Fort  William  in    Bengal,  in  the  exeroise  of  its  original 
or  appellate  iurisdiotioD,    m  ly  be  performed    by  any  Judge,  or  by  any 
Division  Court  thereof,  appointed  or  constituted  for  such  purpose,  nnder 
the  provisions  of  the  13th  section  of  the  Act  of  the  24th  and  25th  years 
of  our  reign  :  and  if  such  Division  Court  is  oomposed  of  two  or  more 
Judges,  and  the  Judges  are  divided  in  opinion  as  to  the  decision  to  be 
given    ott  any    point,    snoh    point   shall  be   decided  aooordinff    to   th« 
.    opinion  of  the  majority  of  the  Judcres,  if  there  shall  be  a  majority,  bat 
if  the  Judges  shall   be  equally  divided,  then  the  opinion  of  the  senior 
Judge  shall  prevail." 

Under  the  heading  of  *'  Power  to  High  Conrts  to  provide  for  ezere'ae 
of  jurisdiction  by  single  Judges  or  Division  Courts*'  s.  13  of  the 
24th  and  25th  Yic^  c.  104,  is  as  follows :  "  Subject  to  any  laws  or 
regulations  which  may  be  made  by  the  Govemor>(3eneral  in  Council* 
the  High  Court  estabHahed  in  any  Presidency  under  this  Act  may,  by 
its  own  rules,  provide  for  the  ezercisOy  by  one  or  more  Judges,  or  by 
Di-vision  Courts  coDsiituted  by  two  or  more  Judges  of  the  said  High 
Court,  of  the  original  and  appellate  jurisdiction  vested  in  such  Court 
in  snoh  manner  as  may  appear  to  snoh  Court  to  be  convenient  for  the 
due  administration  of  justice." 

In  the   Charter    of  December    1865,  els.    11    to   18  come  nnder  the 
general  heading  "Civil  jurisdiction  of  the   High  Court.*'    CL   15  ia  as 
f dlows  :  **  And  we  do  further  ordain  that  an  appeal  shall   lie  to  the  said 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  from  the  judgment 
(not    being   a  sentence   or   order   passed    or    made   in   any   crimina 
trial)  of  one  Judge  of  the  said  High    Court,  or  of    one  Judge   of   any 
Division  Court   pursuant  to  s.  13  of  the    said  recited    Act,    and  that 
an  appeal  shall  also  lie  from  the  judgment  (not  being  a  sentence  or 
order  as  aforesaid)  of  two  or  more  Judges  of  the   High  Conrt»   or  of 
such   Division   Court,   wherever  such  Jndges  are   equally  divided  in 

opinion^  and  4o  not  amount  in  nnmbor  to  a  majori^  of  the  whcde  oi 
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the  Judges  of  tbo  said  High    Court  at  the  time  being ;  but  that  tbe         1867 
right  of   apppeal  from   other   judgments  of   Judges  of  the  said  High 


Court,   or  of   such   Division    Court,   shall    lie   to   us,    our  heirs  and  Su^omotb* 
Buccessors,  in  our   or  their  Privy    Council,  as  hereinafter   provided."  ^• 

Beading  the  language  of  this  clause  according  to  its  plain  gramatical     ^Swqvm!^ 
cjnstucfcion,  it  would  appear  ts  include  all  judgments,  withot  exception, 
other  than  those  in  criminal  cases,  either  by  one  Judge,  or  vrhere  the 
Court  is  equally  diviJed  in    opin  on,    unless    such  Court,  so  tlivide<^ 
consists  of  a  majority  of  the  Judges  of  the  High  Court. 

Cls.  11  to  18  come  under  a  general  heading  **  Civil  jurisdiction  of 
the  High  Court,"  therefore  the  language  of  cl.  15  being  quite  general 
presumably  deals  with  the  civil  jurisdiction  generally.  Cl.  15  follows 
three  clauses  relating  to  original  jurisdiction.  As  if  to  remove  all 
ambiguilty  and  doubt  as  to  whether  in  the  15th  clause  the  Charter  wai 
still  dealing  with  the  original  jurisdiction  only,  after  the  words  "from 
the  judgment"  are  inserted  that  which  is  the  only  qualification  of  the 
gei^erality  of  the  terms,  viz,,  **  not  being  a  sentence  or  order  passed  or 
made  in  any  criminal  trial."  The  expression  is  perhaps  larger  and 
more  comprehensive  than  if  the  words  had  been  **  all  judgments  in  dvil 
suits;"  see  the  discussion  which  arose  in  Barodasoondery  Dossee  v. 
Tineovfry  Nundy  (1).  The  appeal  is  given  from  erery  judgment  of 
one  Judge,  or  of  a  divided  Court,  whether  strictly  speaking  in  a  civil  suit 
or  not,  which  does  not  fall  within  the  definition  of  "  a  sentenoe  or  order 
pasBcd  or  made  in  a  criminsd  trial."  The  first  clause  is  in  express  terms 
dealing  with  the  judgments  of  Courts  constituted  under  the  13th  section 

of  the  Act  and  decrees  pronounced  under  the  80th  clause  of  the  prese&t 
Charter.  The  13th  section  of  the  Act,  and  the  86th  clause  of  the 
Charter,  apply  without  distinction  to  Courts  constituted  for  appellate 
as  vvell  as  for  original,  jurisdict'on.  The  terms  of  the  15th  claufei 
include  all  judgments  of  such  Courts,  or  pronounced  in  pursuaooe  of 
snob  power,  without  exception. 

Some  difficulty  has  been  supposed  to  arise  from  a  comparison  of  the 
janguage  of  the  89th  clause.  But  the  two  clauses  may  be  perfectly 
leconciled  and  made  consistent  with  each  other  by  reading  the  words 
"from  which  an  appeal  shall  not  lie  to  the  said  High  Court  under  the 
provisions  contained  in  the  15th  clause  of  these  presents,"  as  overriding 
and  applying  to  both  members  of  the  preceding  portion  of  the  sen- 
tence.  This«  though  iiot  the  most  natural  oonstmotioa,  is  one  of  which 
the  language  appears  to  me  fairly  capable.     If  the  relative  *'  whick'* 

(1)  1  Hyde's  Bep.,  70. 
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1867        18  '^^  M    ftppV^i^  <>i^^y  ^  ^®  ^^  Antecedent^  tbe  confaqoence  vonld 
'*  be  tkaty  in  ca  es  where  the   Court  is    equally  divided  on  tbe  hearing  of 


fitiEKOMoiBB  AQ  appeal,  tbe  party  against  whom  the  decision  is  given  in  pursaaDce  of 

^'  the  provisions  of  the  36lh  clause  would  have  a  remedy  either  by  appeal  to 

I>ooous«      ^e  High  Ooui*t  or  to  tbe  Privy  Council  at  his  election.    Either  con- 

tftractioa  would  give  full  force    to   every  word   both    of  the  Ij^th  «ii<l 

39th  clauses. 

▲  oopparison  of  the  14th  clause  of  the  Charter  of  1862  with  the  Kth 
clause  of  the  present  Charter^  is  asef ol  as  throwing  light  ou  the  true  ne  v- 
mg  of  the  latter.  Tbe  14th  clause  comes  under  a  heading  '*  Appeal  frnm 
the  Hourls  of  original  jurisdiotion  to  tbe  iiigb  Court  in  its  appeUato 
junsdietion ;"  and  en  appeal  was  given  fn'm  the  judgment  **  in  all  ea^ea 
of  oriipnal  civil  jnridictioa*'  of  one  or  more  Judges  of  the  High  Coort^cr 
of  Any  Division  Court,  pursuant  to  s«  13  of  the  said  recited  Act  The 
present  Chsrtsv  amends  the  previsioa  as  to  these  appeals ;  and  it  is 
diffioolt  to  auispose  that  all  the  words  in  the  Charter  of  166S  confining 
appeals  to  the  High  Court  front  judgments  of  Judges  and  Division  Conrts 
of  the  High  Coort  to  cases  of  origiual  civil  jurisdiction,  could  have  been 
li^rack  out  in  the  new  Charter  without  gpol  reason.  One  would  say  that 
the  obvious  intention  of  the  frftmer  of  the  Charter  in  striking  oat  the 
words  of  limitation  must  have  been  to  exten  1  the  appellate  jurtsdictioB 
which  bbsd  been  given  by  the  former  Charter*  Tbe  eenstvuotion  adopted 
by  the  Judges  wboee  views  on  ibis  subject  are  opposed  to  thoee  wbiob 
ave  hem  pai  forward  narrows  it ;  because  it  is  admitlied  on  all  hands 
thii  BO  appeal  i»  the    High  Court  from   the  dccieien  ef  two  Judges 

sittiiifMaOMirtof  erigisBal  jurisdiotjoa  is  given,  aoless  they  differ  in 
epiotert. 

It  is  «d ways  dssiittble  whan  endsavounog  to  put  a  oonstruotion  on  the 
langimgaof  aaif  dioecimefi^  whiofa  is  supposed  to  adaotit  of  more  than  one 
interpvetatian,  to  test  that  whiob  appears  at  first  sight  to  be  the  true 
meaning  according  to  the  grammatical  constrootion  of  the  document,  bj 
eoqiilrinK  wlmt  would  hie  the  eomsequences  of  that  interpretation— 
whether  itvadoptioawoaldiavDlva  any  manifest  inooavenience  or  inoon- 
aistency.  Vkm  it  appears  to  me  that  whea  one  Judge  overrides  the 
opinasB  ef  a'Oelteaguew  or  twa  or  mote  override  that  of  an  equal  number 
4)£  their  aoHaagaos,  it  mmy  be  aeaadaally  thought  that  the  decision  is  not  so 
•OBidetelyaMieaMeluavrely  thai  of  the  High  Court  that  it  is  necessary 
to  p«t  «he  paitiaa  to  ihe  gseat  ^q^ase  of  an  appeal  to  the  Privy 
Oewaeil.  Hwt  do  I  see  that  iheie  is  any  inconvenience  if  the  person 
against  whom  a  decision  is  given  luider  el.  86  bas  an  alternative  remedy. 
Cases  may  be  supposed  when  the  decision  of  the  senior  Judge  is  so  far  in 
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accordance  with  previous   rtdiegs  of  the   'Eifi^  Optat  ;4htft  iJtie  snftor        1867 
may  know  that  a  further  appeal  t )  that  Oourt  would  be  useless.    Why  — — -— - 
should  he  not  at    onoe  appeal  to    Her  Majesty  in  Council,   inftt^ad  of  Bc^tMM&r^u 
gomg  through  what  he  may  know  to  be  the  useless  form  of  preaenting  v. 

a  second  appeal  to  the  High  Court  in  the  first  instance.  ^D^JJ^^ 

I  am  of  opinion  that  an  appeal  lies  to  this  Conrk  in  the  present  osae. 
I  think  we  ought  to  grant  a  rule  calling  on  the  oth^r  side  to  show  cause 
why  the  appeal  should  not  be  admitted  in  order  that  the  question  may  be 
fully  discussed  at  the  bar, 

Ke&cp,  J.  (liOOH  asid  MacraBBflcw,  JJ.,  o>nottrring>«-l  think  that  a  rate 
flhould  go.    I  f eeefre  my  opmlcm. 

Markbt,  J. — I  agree  wi£h  the  con  !)t ruction  put  upon  the  Letters 
Patent  by  the  Chief  Justice  and  Norman,  J.,  and  that  a  rule  should  be 
granted  to  show  cause  why  the  appeal  should  not  be  admitted. 

Jackson*  J.-^I  heartily  o  momr  in  thinking  that  tiie   rule    sh  tdd  ga 

I  admit  algj  that  the  Chief  Justice's  reasoning  disposes  of  the  diffi- 
evltf'  arisii^  from  the  relative  situfrtion  of  cl.  15  and  other  clauses* 
.Bi|t  I  stiU  think  that  the  argument  from  the  words  of  cl.  39  is  not 
merely  a  plausible,  but  a  very  forcible  argament,  and  I  must  reserve 
my  opinion  whether  it  will  prevail  or  no,  till  the  respondeat  shall  have 
been  heard. 

As  to  the  expediency  and  justice  of  allowing  the  appeal,  if  such 
considerations  are  to  infiuence  us,  things  appear  to  be  nearly  balanced- 
On  one  hand  the  case  might  be  even  stronger  than  stated  by  the 
Chief  Justice,  for  m  a  Court  consisting  of  Judges,  an  Officiatiiig 
Chief  Justice,  concurring  with  three  Acting  Puisne  Judges,  rai«ht  over- 
rule the  four  senior  Puisne  Judges  in  the  oiixsumstances  which  the 
jadgmeut  of  the  Chief  Justice  so  forcibly  set  forth.  On  the  other  hand, 
to  allow  an  appeal  to  the  Court  at  large,  where  the  senior  Judge,  agreeing 
on  the  facts  with  the  Court  of  first  instance,  overrules  his  juni  r 
and  affirms  the  jadgment,  is  a  proceeding  of  which  the  advantage  is  not 
so  obvieus  ;  and  the  addition  to  the  business  ef  this»  Court  is  likely  to 
be  very  c  )nsiderable  :  while  the  machinery  of  A  and  B  sitting  in 
judgfoent  on  *C  to-day,  and  B  and  C  on  A  to-morrow,  is  hardly 
satisfactory. 

There  can  be  nod«nbt  that  the  statement  of  t^rea^onv  Which  at 
present  incline  the  Chief  Justice  and  some  of  my  colleagues  tJs  tlie 
admission  of  the  appeal  is  very  convenient  with  a  view  to  the  fttU 
argument  of  the  poiut  a(  i^ne. 
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1867  A  rule  io  show  cause  accordingly  iiiaed. 

BuBNoxoyBB      ^^*  ^-  '^'   Mian,  and  Baboos  DwarJc^naih  MiUer,  SaUee  liohtM  DoBSf 

V'  and  Tarapro8onno    Mooherjee  showed  caase. 

Ldohmsbpot 

*'^^^^'  Baboos  Sreenath  Dobb  and  'hhuggobtuJUy  Ohurn  Qho$$  in  Bnpp3rt  of  the, 

rnle. 

The  judgments  of  the  Fall  Bench  were  as  follows  >— 

Peacook,  C.  J.  (Loch,  Nobmav,  Kimp,  Ma-CPHebbov  and  Marxbt 
JJ.,  concurring). — ^When  this  rale  fras  moved  for  I  expressed  my 
views  at  length,  not  as  binding  upon  me,  in  case  I  should  be  eatisfied 
opon  argnment  that  I  was  wrong,  but  merely  that  Counsel  might 
know  the  views  which  I  took  in  order  that  th^y  might  point  out,  if 
they  oonld,  in  what  respect  they  were  erroneous.  No  a^'gnments  hare 
been  adduced,  and  Mr.  Allan  (who  appears  for  the  opposite  party^  says 
that  he  does  not  think  he  can  show  on  behalf  of  his  client  that  the 
reasoning  in  that  judgment  is  unsound.  Under  these  circumstances 
I  think  it  unnecessary  to  go  throagh  that  judgment  again.  I  could  not 
add  anything  to  it.  All  that  it  is  necessary  for  me  to  say  is  'that  I 
adhere  to  the  opinion  which  I  then  expressed,  that  an  appeal  will  lie. 
All  my  learned  colleagues  agree  in  this  opioion,  except  Jackson,  J.  who 
has  some  little  doubt  in  the  matter. 

The  rule  is  made  absolute,  and  the  petitioner  will  be  at  liberty  to  file 
an  appeal  within  a  month. 

Jackson,  J.— I  need  hardly  say  that  it  is  with  very  strong  diffidence 
as  to  the  eorrectnesa  of  my  own  judgment,  or  of  my  own  sentiments  in 
this  mntter,  that  I  venture  to  express  even  the  slight  degree  of  hesitation 
which  remains  on  my  mind  in  respect  of  the  right  decision  of  this  pointy 
I  confess  that  some  residnum  of  doubt  remains  in  my  mind,  for  this 
reason,  that  it  seems  to  me  tha  t  the  whole  subject  of  appeals  from 
decision' of  this  Court,  whether  in  its  appe  late  or  its  original  jurisdic- 
tion, is  not  contained  in  c1.  15  of  the  Letter  Patenta  but  is  contained  in 
the  two  els.  15  and  39  taken  together.  In  the  conclnsion  of  cl.  16  are 
these  words  *'but  that  the  right  of  appeal  from  other  judgments  of  the 
said  Sigh  Court,  or  of  such  Division  Court,  shall  lie  to  us,  oar  heirs, 
or  saocesBors,  incur  or  their  Priyy  Council,  as  hereinafter  provided.^ 

Those  words  appear  to  me  to  make  it  indispensably  necessary  that 
the  two  clauses  should  ba  considered  together  so  as  to  afford  a  consis* 
tent  interpretation.  I  am  still  inclined  to  think,  with  very  great  defer- 
ence, that  cl  39  appears  to  divide  appeals  from  judgments  of  this  Caiyii 
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delivered  ontbe  appellaie  Bide,  and  appeals  from    jadgmente  ofthU        1S67 
Coarfc  in  its  original  jarisdiofcion ;    and  that  d.  15  oaf;ht  to  be  constmed       BiimB 
«»o  aft  to  be  in   accordance   with  the   meaning  ot  cl,  89«    Bat  with  the  SvaNOMoyBk 
weight  of  the  ananiraonB  jndgment    of   six  of  my  learned   coUeagnee,  *       ^*  .^ 
inoTudinor-Hift  Lordship  the  Ohief  Justice,  against  me,  I  do  not  (iiink  I     Doo«inu 
shatl  be  jnstiRed  either  in   taking   np  the  time  of  the  Cotirts  or  of  the 
public,  or  in    suggesting  to  the  parties  the  taking  possibly  of  still  further 
proceedings  in  this  oane,  by  doing  m<^rethan.  to  throw  out  €his  expression 
of  the    slight  hesitation   which  I  still  feel.    I  do  not   wish  formally  to 
dissent  from  the  Judgment  of  the  Court.    I  therefore  ooncnr  in  it. 


Bef&rs  Bir  Bame$  Peaaock,  Kt,  (MefJiMiue,  Mr.  JuOke  Trevor,  Mr.  Jv$iie§ 

Jjoch,  Mr,  Justice  Kema^.AndMr.  fystice  Maepher»o»,  Ig^y 


KANGALMJ  OHURN  GeOSAL  (DTOREE-floLDM)  v,  BONOMALKB 
MAHABBER  PSIBS AB  and'qthsrs  (Judgvbrivbebtobs)  «.  MUSSAMUT 

PRANPUTTY  £:0&R<DBCJMB.H0LD8B).t 

SjcecHtimi  of  Decree  ehiaiiwd  hefore  thepaasii^  of  Ad  XIV  of  1859,  Ad  XIV 
^1860}  «.  20—-  P^oeeeiimgto  keep  Decree  in  ferte 

PrOQeuBsofexeontio^of  a  decree  obtained  before  the  passing  of  ^ct  Xt7  rOt 
1859  miiy  be  issued  within  the  time  mentioned  in  s.  21  of  thM  Act  without  anj^ 
prior  proceoding  having  been  taken  /  bnt when  it  is  nonght  to  ezaoqte  subh  deoree 
after  three  years  from  the  time  of  the  passing  of  the  Act  process  of  ezeca* 
tion  shall  not  be  issned  nnleas  some  prooeedinja;  within  the  mea&iiig  of  s.  20  shall 
have  been  taken  to  enforce  the  decree  or  keep  it  in  force  within  three  years  nexli 
preoeditiK  the  application  for  execution  (1)* 

A  regular  snit  by  a  decree-^hol^er  for  a  deolaration  that  property  relefMed  from 
attaoKineot)  under  8«  246  of  Act  VIII  of  1859,  is  liable  to  attaobment  in  execution 
of  Ilia  decree,  is  a  proceeding  to  keep  a  decree  in  force  within  ike  meaning  of  e^ 
20»  Aot  XIV  of  1669' 

IH  tho  first  of  those  oases  (Ko.  445  of  1866)»  a  deocee  had  beea 
obtained  in  1844  mgainat  Bonomalee  Mollick  and  others  by  cerbeia 
parbiea,  who  Miortly  af tervrards  died,  leaving  minor  son^.  In  1844  aoma 
proceedings  were  taken  by  persons  .ropteaeating  themselYoa  to  ba 
entitled  to  exeoote  tho  decree^  bat  no  effeqtual  etzeo^tion  was  had»  Tha 
aof  t  pijocasdi^gps  taken  were  in  September  18^  by  one  Mahamoyat 
who  .reiHresented  herself  as  bsiog  the  person  really  entitled  to  tha 
deoree»  the  ostensible  decrae^h  Idee  being  appording  to  har  statement  a 

*  Miscellaneous  Appeal,  No.  445  of  .1366>  against  sn  order  passed  by  the  Judge 
of  Bast  Bordwan,  dated  the  6th  January   1866. 

t  MiscdIaneoasSpeoial  AppAol,  No»^19  of  I866|  agamst  the  order  of  the  Jadga 
fif  Sketmn,  #|tf)lAhe,3qth  July  1^6. 

(\)See  Itaja  Satyaearaw  Qhosal  Bahadoor  ^*  Bhairab  Chmdre  BroJvm^lB.h^ 
£Ui  A«  C|  19d» 

98 


JfoySI.' 


m  FULL  MGNCH  ftULINGS. 

]Se7        mero  /am(fictiU  us  party).    Her  Application   waa    rejected  in   Doem^ 
'      ~  ber  1859,    bat  she   immediately  afterwards    iostitated    a   regular  snit 
<JauBN       aginat  the  .present    applicant,   Kangalee    Chora  Ghr  sal  (who    had  par- 
•.xtiosAL      chased  tlie  ueci-ee   about  December  1859),   to  establish  her  right  to  the 
Bonohalxb  benefit  of  the  decree.    This    suit  was  dismissed   in  Janaaqr  -1861,   and 
MuLLicK.     the  judgment  of 'dismissal  w«b  ^confirmed  by    the    Appellate   Coart  ia 
MAHABKBa    April  18($8.   Jn  the  meantime,    £angalee  Ohnm  Ghosal,   on  the  30tk 
PsBBiD      September  1802,  applied  to  be  allowed  toexecnte    the -decree,  bnt  hie 
M<dsb1mut    ^application  was  rejected  on  -the  gronnd  that  he  ha*l  not  filed  his  bill  of 
PiiANPUTTT    aale,and  consequently   did  not  ^ow  that  he  was  antitSed   to  execute 
the  decree.    His  statement  was    that  he   was  •unable  to  file   this  doctr* 
ment  by  reason  of    its   being  aunexed  to   the    record  of  the   civil  suit 
that  Was' then  g^ng  on  "between  himself  und  Hnhamoya-ia   reference  te 
the  right   to   execute    the   decree.    On   the    14th  Decembor  ,1864|  he 
renewed  his  application,  when  it  was  granted  ;but,  on    appeal,  the   Judge 
of  Burdwan  rerersed  -the  oHler  of    the  lower  Court  on  the  ground  that 
the  application  was  out  of  time.    Kaogalee  Churn    Ghoeal    then   prefer- 
red a  special  appeal  to  the  High  Conxt. 

■At  the  heariugi  the  question  was  raised  whether,  under  the  eircnoh 
stances,  execution  of  the  decree  was  barred  by  the  law  of  limitation. 
'J  he  Court  (Loch  and  L.  S,  Jackson.  J  J.)  differing  from  a  previous 
rulmg^in  the  case  of  Kashee  PersTuid  Moy  v.  Bhib  Ohun&er  Beb  (Ij 
referred  the  qaestien  to  a  Full  Bench. 

In  the  secend  ease  (No.  719  of    1860),    certain    preperty,   alleged   t^ 

belong  to  Mahabeer  PersaH  and  others,  had  been  attached  la  execution 
of  a  decree  made  against  them  on  the  19th  Hovember  1853..  On  ^oe 
objection  of  third  parties,  however,  tbe  pr  operty  war  ^relea^ed  by  a 
sumsDary  order  dated  the  Slst  December  1859.  Tbe  decree«hdlder^ 
Praoputty  Keer,  then  br<Jught  aeuit  to  set  aoide  this  order,  and  'to 
iiave  the  property,  thereby  released,  deolaVed  liable^  be  sold  in  eieeu- 
^ion  of  her  decree  ;  and  she  eventually,  on  the  6th  September  1864,  suc^ 
ceeded  in  obtaining  a  decree  from  the  High  Court  in  the.  terms  prayed 
for.    On  the23ru  of  June  1865,  she  applied  for   execution  of  her   decree  f 

of  the  19th  November  1853  by  attachment  and  sale  of  the  pie. 
perty,  and  obtained  an  order  for  execution.  Against  this  order,  %he 
judgment-debtors  appealed  to  the  High  Court, 

A  reference  to  a  Full  Bench  hav'ng  been  made  In  the  former  ease  as 
^'  the  meaning  of  a.  21  of  Act  XIY  of  1859,  the  Court  (Loch 
and  Macpborson,  J  J.)  referred   to  a  Foil  Beucb  the  qnestioil  'Whether.^ 

il)  2  W.  B.,  Mi^.  SuL,  3, 
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vvder  tfae  cnrcQinfltanoe9,-aDd  with  reCerence  tp  that  B6ctiofi> .  ezecTitioQ        f^f 
of  the  decree  coald  not  issue. 


Kanoalbb. 
The  twa  caaes*  were  faeard^  togetherr  Ghubn 

Baboos   CMo^   Ohwmi    Bo9%   and     Ckopeenath^     Mooh&rjfie    fov     the  Bcwomalbi 
appellant  in^tha  firsts  caae.  •  Huluck- 

Babooa  Ki»hen   Eiahore   GhoBQf.  BdvMuifMrn    Ban6rjee,,  Sothee    BhoO'    Mahabbmb 
8un  Bo$$  and  Gre^a  Simhu/r  Mozoomddr  for  the  respondent'.  v. 

Baobo  KaUf  Kislimi  Sen  for  the  appellants  iirth'e  second  case.  PsAin^DiTr 

Ba}h<M  Moheih  Ohnmd&r^Chowdry^aid  Bhovnmy   Chwm  DuH  icfr  the 
respondent*. 

The  -opinion  of  tbe  Full  Benoh  was  delivered  b/: 

Pbacock,    G.J. —The   qaestions   of   law    which    appear   to   arise   io^- 
these  cases,  which  have  been  referred  for  the  opinion  of  a  Fall  BenohV 
are,    whether  the   provisions   of  s.  30,  Act  XIY.  of   1859,   are    appU- 
eable  to    decreesh  recovered  prior    to   the    passing    of   tbafa    Act,    or^ 
whether  saoh  decrees  ai*e  regalated  by  s.  21    only,  and  if  by  s.  21  only, 
whether  actual  process  of  ezecntion  mast    be  issaed  within  three  years 
from  the  date  of  tho   Act.    The  two>^  sections    above   referred  to   are  ~ 
ambigaoasly    and   not   very   accurately   wordel*    Bat    we  are  clearly 
of  opinion 4hat  the  wosis*"  process  of  execution*'  in  s»  21  used  as  they 
are  in.  conjunction  with,  the    intsoduoiory  words  of  the  section,   and 
&>Uowing.immediately  after  the  word  **  bat/'  are  used  in  the  same  aenae 
as  that  in  which  the   same,  words  >  are   used  in-the^firat  part  of  s.  20. 

We  think  that  in  both  sections  they  ase  used  in  the  sense  p£  warrant 
•f  execution  under  s.  221^ Act  VIII  of  1S59. 

In*  the  case-pf  Bam  SaJMi*  SingY,  SheoSdhi  BCng  (1),  tha^tCooBt' 
bad-occasion  to^remark  that,  "  aooording  to  the  literal  wovdidg  of  s.  20,. 
no  process  of  ezooution- could  ever- issoe  to  enforce  a  judgment,  .even 

within  ar  week  from-  the  date  of  it,  unless  some  proceedings  were  taken 
to  enforce  or' ke^  it- ia  force  withia  three  years  next  before -the  appU- 
•ation  for  execntion*  The  meaning  of  tbe  section  was,  doabtless,. 
to  prevent  prooess  oi  execution  from,  being  issaed  on  a  judgment/  < 
decree  -or  order  of  a.  Court  not  est<iblisbed  by  Royal  Charter, .  after 
the  expiration,  of  thsee  yeara  from,  the  date  of  it,  unless  some  proceed- 
ings to  enforce  it  or  to  keep  it-  in  force  should  have  been  taken  withixkt 
three*  years   next   before  tbe  application:  for   ezeoutioa.'*    We  thi#k. 

(1)  4»^>  p.  482;. 
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IW        tbat   18   a  proper  ematvna^lwti  ^  s.  *0.    It  ii  iiDp(»t«iit  to  Binatiahi 

'Ki^orLVi    ^^t  ^8   the   proper  constrnction   of  that    sectidn,  in  wrder  to    httitB 

OBtniK      at   a   Gorrect  conclnsion   as   to   tbe  meaning   of   s^    21.     8.  SO  is  as 

Gbos^l      iQiiQ^g  .«.«« K'o  process  of  execntion   sball    issue   from    any  Ooart  not 

BamMAias  establi^lied  hy  Royal  Oharter  toetifofx^  any  jcidjCaMnt,  #90^ee  or  order 

Hm^ucK.    of  gneii  Ooart,  anless  some  proceeding  shall  have  beeii  taken  to  eiffioree 

J- rr^r^B  such  judgment,  decree  or  order«  or  to  keep  the  same  in  force»  within 

PsisAn     three  years  next  preoediDg  the  applioati^n  for  isfach  eteoation*^    8.  21 

WteAitt^    says :— "  Nothing  in  the     preceding  section  shaP  apply   to   any  jndg- 

TttkNPirrrv    ment,  deorae  or  order  in  force  at  the  time -of  the  passing  of  this  AakJ* 

^^**       Aooording    to   the   strict    aod   literal    interpretation   of    those  words 

nothing  oontsined  in  s«  20  is  to  apply  to  deorees  obtained  prior  to  the 

passing  of  Act  XIV  of  1859.     Bat  we  must  read  those  words  oonpled 

with  the  other  words  of  the  seefeiofi,  add  we  proceed  to  the  Mlo^ring 

words,  **  bat  process  of  exeontion  may  be  issued  either  within  the  time 

BOW  limited  by  law  for  issafaig  process  of  exeontion  theroon,  or  i^iihta 

three  years  next  after  the  passing  of  this  Act*  whichever  shall  first  expire.** 

If  the  first  words  c%  the  section  are  to  be  read  literally,  and  nothing 

in  s.  20  applies  to  debrees  obtained  before  'the  pissing  of  Act   i.tV  of 

ldS§,  and  ifthe  latter  portion'of  8.^1,  commencing  at  the  word  **  bnt,^ 

is  also  reSad  literally,  there 'will  oe    no   limitation  whatever   to  decrees 

obtained  prior  to  ibe  passing  of  the  Act,l>ecaase  the  old  law  otlimita- 

iion  Ifrhioh   was  applicable   to  those    decrees   IM  been    repealed,  and 

*ihefeAreii64ie^|athreWords%ithitagardtothe  tfamid  Witlin '^hii&  those 

{ftdreeH  oidi  b^'el^otfteH.    It  ^s  niereiy  an  affirikiative  statenieift^  ihai 

^MdM  Of  '^SQ^ttOn   tr^n  "etkch  decrees  toay  be  isstied  ^eMhek  *#Ithln» 

ibe  tini^  '^0%  HthSted  hf  Urn  for  iisuing  protiess  6f  «±e6ntloh  thirirMi 

W  wtih^  thir6e  yearii   bita!t  aftbr-tb^e  pc^siilg  of   the  Aot^  WM^ever 

shall  first  expire.    Bat  there  is'nb  e'na^tnielit  that  process  6t  exeention 

%hall^n<ft^  iisnad  tttter  'the '^fxpinltfotai  of  'tbfat  time.    If  "^e  q^eiKl  the 

^Brst'pidrt  <tf  ]b.  fl  'lil^tiaUy,  %nd  Vie  iroi€s  «<  may 'be  'isnl^'*  in   s.  1ft 

^1K9  ^' ttntH 'be  iakaed,^  ifhere  Vrln  'be   tfhte  drfficnUy,   that,  nnle^s  fiib 

^lictdal  trarrant  of  dtecntioti  is  Issijepd  "^thm  the  i*onw!l  aRo#edbJr 
the  oM  U^,  or  >ithih  three  >Miis  firotn  the'tfm^  of  lhe'pNissfv^'(9f 
'l.ct  XiV  i>f  1859,  lib  "^ibcei^s  '^f  ex^ufbo  cah  be  issadH  ift^bn  'a 
'ideci^  bbtalQ6'dl>€lfdt^  the  pasi^ii^g  6f  AetStT  of  18S9,  hdwever  active 
ai^  dilq^ent  ihe  exeontidn^t'ediior  nifty  hsEVebe^  in  endeavonriug  to 
eiforbe  ^eeuti^  -This  proper  eoiiikerttetite  of  ilhe  t^o  isectionstrfketi 
idge&i^  ap^e£i%  ^tc^tlfe^  Oonft  to  be  fftis,  that  the  ^rds  ^iototn^^fter  €bo 
^W^A  *^*4iWfti'B.  BlV^re  iflteMed  as  a  pr&iAm  to  s.  BO /'and  by^thia 
cmtrqction  al)  tho  diffiouUiei  aro  gob  xid  of.    The  two  sections  read 
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togeiber  thus  will  be^  this  effect,  that  no  process  of  execation  shall         1867 

issae  upon  any  judgment  more  than  threo  years  old,  unless  some  proceed-     Kanoale* 

ing  shall  ha^e  been  taken  to  enforce  it  or  to  keep  It  in  force  within  tfarea       Omvb,ix 

Obosal 
years  next  preceding  tbe  application  for  ezeontion ;  provided  that  process  ^ 

of  exeoQtion  in  respect  of  a  decree  obtained  beCoro  the  passing  of  Act  XIY  Bonoma  lek 

oEl?59may  be  issued  either  within  the  time   limited  bj  law,  or  within  

three   years  next  after  the  passing  of  the    Act,   whichever  shall  first  Mahabekk 

expire,  even  though  no  proceeding  shall  have   been  taken  to  enforce  it  ^^^^ 
or  to  keep  it  in  force  within  three  years  next  preoeding  the  application  Mussamdt 

lor  execution.    t(  this  be   the  oorreot   readiag  o!  the  Act,    a    process  Kosb. 
of  Bxooution  may  be  issued  upoit   decrees    in  force  Vtt  the  time  of  the 
passing   of  Act  XIY   of   1859   within    the  time  mentioned    In  s.  21, 

Wfthout^buy  prior  proceeding  havinar  been  taken;  hut  if  an  appHcatton 
is  m<ide  to  enfore  sacha  decree  more  than  three  years  after  the  passiog 
of  Ajct  XIV  of  1859,  no  execution  shall  be  issued  upon  it,  unless  some 
proceeding  shall  have  heen  taken  to  enforce  it  or  keep  it  iii  force  within 
three  years  next  preceding  tho  application  for  execution.  If  pnch 
proceeding  has  been  taken,  it  is  not  too  late,  although  the  decree  may 
be  a  decree  which  was  in  force  at  the  time  6f  the  passing  of  Act  XIY  of 

38^9,  and  the  applicatioD  for  exeontion  m  \j  boiOiore  than  three  jst^n  aft^r 
the  passing  of  'the  Acb.  Beading  the  two  seotions  together,  it  rappeats 
to  9B  that  the^  above  oonstruction  is  a  reasonal^e  .case  Sgcm  which  ji^ 
injury  can  arise  ito  ma^  lone,  and  wbii^  will  eury  iOqI  'the  ixeal  inten- 
tions  of  the  Legislature. 

We  think,  then,  with  reference  to  the  first  case.  No.  445,  it  should 
go  back  to  the  D^ision  Bench  which  referred  it,  in  order  that  it  may 
be  determined  by  them  whether^aoy  proceeding  was  takeii  by  the  persoo 
who  claimed  to  enforce  the  judgment  within  the  meaning  of  s.  20. 

This  decision  will  also; govern  MSscaHaneous  Appeal Ko.  719 of  186^6* 
(Bni  we  think  -^Ihait  iu  -that^osee  the  iregolar   suit,  which  wasbrviught 
%y  the  dedree-hcld«r  to  oontest  the  (vatidifty  iof  the  ;  decision  t  made  by 
%e  Court  'executing  the  idecifee,  -thai*;  the  property  Wa«  <  not  the  ^pveperty 
'^Fthe  deofee-debtorand  therefore  t)onld  not  'be^s^ised,  'was^a  preceediniif 
'for  the  porpOie  of   enfchrcing  the  decree.    The  fiecreeihol&er  haring' 
obtamed  a  decree  in  that   suit  on    ^th   September  1804,  e»MA\Mng 
her  right  ti  seize  the  disputed  property,  was  not  barred  from  proceeding 
xm  the  23rd  June  1 865  to  execute  the 'original. decroe..    The  appeal  ua 
No.  71$  iBUBt  be  dismisBCd  with  costa. 
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1867         -Bc/^*  S^  SdmeB'FeaeocJc,  Ki.,  CJUrfJuaiic^rMr.  JusUee  trevor,  Mr,  Jmiice- 
jg^  3j»  Loch,  Mr.  Jtutice  Kernp,  cmd  Mr,  Justice  Mcurpherson, 

■  ' 

r»TirE  ir\TTEB  or  THB  Pjstitiow  op  GOBIND  KOOMA'B  OHOWDEY.*' 

Hand  25^  Vict,  e.  104,  «.  15 —  Powers  of  Bigh- Couri^Ehecution  Troopings* 

Where  a  Depnty  Collector  refused  to  entertain  an  application  by  a  defendant 
for  realization  of  ooeta  awarded-  by  a  Court  of  Appeal,  and  for  raf and  of  tha 
amount  which  the  plaintiff  had  pealized  from  the  defendant  in  ezecntion  of  the 
decree  of  the  lower  Coart,  bat  which  had  been  disallowed  by  tUe  Court  of  Appeal; 
and  where,,  on  appeal,  the  Judge  held  that  nO'aji^al  lay  nudec  a.  121  of-  Act  Z  oL 
1869. 

Bdd  that  the  High  Court  had'  power,.niider  24  end  26  Vict.,  c  104;  f.  15,  to 
•rder  the  Deputy  6ul lector  to  enforce  restitution  of  the  amount  r^aliaed  &t>m^ 
tha  defendant  in  excess  of  the  amount  allowed  by  the  Court  of  AppesJ,  and  also* 
tDezeeutethatf  part  of  the  diieree  which  awarded^ooets  ta^e  defendtot; 

This  was  a  salt  on^ier  Act  X  of  135§  for  reeorery  of  arrears  of 
yent.-  The  case  was-  heard'  fto*  jpttriB  by  the-  Deputy  CoUtotor  who 
Biade  a  decree  in  favor  of  tEe  plaintiff.  The  defendant  appealed'  lo~ 
the  Jadg'*.  Fending  the  appeaT,  the  plaintiff  sned*  out  execution  and 
realized  tHe  amount  decreed' in  his  favor.  Subsequently  to  this,  the  lower 
jftppellate  Court  passed  a  d'ecree  whereby  it  declared  that  the  plaintiff' 
was  entitled' to  something  lens  than-  the  amount  awarded  to^him  by  the 
decree  of  the- Deputy  Collector,  with  costs  in  proportion  to  the  reduced' 
Mncnnt,  and  awarding  costs  to*  the-  defendant  in  psopGortioa  tO'frhe  parti' 
^  the  claim,  which  was  dismissed.- 

This  decree  vas  confirmed' by  theHigh  Court  in  i^>eciil' appeal. 

The  defendant  t^en*  applfed  to-  t^e  Deputy    C6llector    fbr  an  order- 

iirectiug  the  plaintiff  to  refund  wliat  had*  been  recovered  by  him  in 
excess^  of  the  amount  to  which  be  was  entitled  nnder- the  decree*  of  £ho- 
Judge  r  and' he  prayed  that  execution  for  each  excess  sum  might  issue 
against  the  plaintiff.  The-  Deputy  Collector  rejected  the  application 
being  of  opinion^  that  a  oivil  suit  oaght  to  be  instituted  to.  enforce  tha 
elaim..  On  i^peal  the  Judge  hekl  that  no  appeal  lay  under  s,  151 1 
Act  Xof  1859,  from  this  order,.  a&  it  was  passed  after  decree  aod. 
ve^ated  ta  the  execution  thereof. . 

The  defoidant  theO' appealed  to  the- High  Court  (Loch  an^  Macphe»^ 
■on,  J  J.)  who,  after  stating  the  facta,  referred  the  qjiestion,  whether  the 
High  Coarty.  in  the-  exercise*  of  the   pavers  of  superintendence   vested 

^Miieeltaneoue  Special  Appeal.  No.  630  of  I86<,  f  horn  an  oader  of  the  Jndgo- 
•IMjmeiisng,  dated  the  29th  May  1808,  aflBrmiDg  an  order  of  an  Assistant 
CoUeotor  of  Jamolpore  of  that  disCrfot,  the  dated  2lBt    April  I8664 


■I 
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*^ii  it  by  24  and  25   7ict.,  c.    104,8.15,   ooold  enterUin  tho    appli  cation, 

*fer  the  opinioa  o!  a  Fall  Benoh,  with  thd  £oUowiag  remarlcs  :  """'^         "*^ 

"Before  ns  it  is  conten  led    that    even   if   no   appeal    did  lie  to  the  ^^^^^J 
^dge,  still  the  o  iginal  order  of  th3  Depafcy    Colleotor  was  wrong,  and    or  Gobind 
this  OoMtt,  in  the  exercise  ef  the  power  j  of    saperinte  idence  vested  in     ^o<>*'^» 
•itbyfl.    l§ofS4r  and  25  Vict,  o.  lOi,    caa  dirjet  the  Gear b  to  entertain 
the  potitionerVi  application  and  deal  with  it  on  its  merits. 

I  think  that  the  qaestion  as  to  Whether  this  Conrt,  underthe  section 
^nat  mentioned,  has  th9  povror  contended  for,  eoght  to  be  referred  for 
decision  to  a  Ful  Bench.  Almost  precisely  the  8«me  point  is  involreA 
hi  the  case  of  In  the  matter  of  tJhe  petition  of  ih»  OoVeUo?  of 
'Stmgpore  (1),  which  is  now  waiting  the  decision  of  a  Fall  Bench. 
And  the  matter  is  one,  any  doubts  a^  to  which  ought  to  be  «et  finally  tct 
Test  with  as  little  delay  as  possible,  with  reference  more  especially  to  the 
ijadgment  of  a  Fall  Bench  in  the  case  of  In  the  matter  of  the  PeiiHon 
'Off  Dacosta  (2),  and  of  a  Dirlaion  Court  in  the' subsequeot  suit  ef 
Bhymb  Ghunder    Okunder  v.  Shama  Soonderee  Bebeit  (9)." 

BabooB    ^E^hettw   Mohan  Mook^ee  and  SluUl   Ohandr^   Senior  the 
;petiiioner. 

fhe  respondent  was  not  represented. 

'¥be  following  jadgmeats  were  delirered^y  tlie  Full  Beach? 

•Peacock,  0,J,  (TRB<veB,  £s«  and  M^ePHBRS02^  JJ#,  ^oncnrnxing).'— 
AVe  think  that  in  this  case  the  Depnty  Collector  had  poWer  to  enforce 
Testitntlon  of  so  much  of  the  amount  which  was  le?ied  under  the  decree 
vas  it  or-igioallj  stood  as  'exceeded  that  to.  which  the  plaintiff  is  entitled  • 
<nnder  the  decree  as  modified.  He  was  wrong  4n  •refusing  tbeappHCa^i 
4ion  -to  enfoFce  restitution.  He  also  appears  *to  have  committed  1^ 
mistake  with  referen  :e  to  the  codts  which  were  awarded  by  the  decree 
»ol  this  Ceart  to  the  defendant.  The  Depnty  Collector  oaght  to  have 
teaforced  the  decree  with  regard  to  those  costs,  and  to  have  enforced 
restitutien  of  the  amonnt  which  had  botn  ie^  ed  in  excess  d  the 
^amount  fiually  decreed. 


Cloder  these  circa mstances,  we  think  that  this  Court,  under  the 
general  powers  of  saperintendence  vested  in  it,  has  power  to  order  the 
Deputy  Collector  to  enforce  restitution,  and  also  to  execute  that  part 
«f  the  decree  which  awards  costs  to  the  defendant* 

♦ 

(1)  A}Ue.  p.  6^.         (2)  Ante  p.  433.  (3)  6  W>  R.,  Act  X  Aul,  68* 
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1867  tocH,  J.— I  thiBk  tliftt,  under  the  wordt  "  thall  have  Btipdrinienclened 

— In  tT«  ^^*'  ^^  Couxti,'*    uapd  in  §.     16   of   24    and    S5    Vict.,    c.    104,  this 

MATTSBov  Court  has  the   power,  in  dues    whirre    no&pfmU  Kee    to  the   Judge,  of 

^ofO^iiind'  *i^«>t«8  a  lower  Ooart  to  do   that  irUick  ia  legal,  and  to  correct  that 

KooMAH  which  is  illogal  in  its  proceedings. 
Ghowdbt, 


Mk 
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a^efore  Sir  Btirites  p6%G0ch  Rf.,  OhUf  JaHIm,  I^fr.  Jmttce  Trevor,  Jfr.  Ju$ttc$ 
liwht  Sir.  Jt*$tiC(i  Kemp,  a/^d  Mf^  Jastice  Maeyherson, 

Ik  tSB  vitTUB  of  Tds  PfttmoN  of  JAXKBfl  BITLLITB  8BN.* 

2'i  and  ^!i  Vlcl,  e.  \0i  $An^Poroer$  of  High  OonH'-Act   Vtll  oflShO  sa 
80i,  363-*Uf*dC(iiwii  ProceediitgB^RefMtU  of  Partf  to  aUmd  a«  Witness^ 

A  Prlnmpiil  Snyder  Ameen  ordered  the  attfAdnnoe  at  a  wltnesi  of  a  persoa 
seeking,  by  his  Vakeel,  toentorca  the  ezeotition  of  a  deoree,  and,  on  his  rehual  to 
iittend,  sent  him  to  the  Mf^g'strate.  On  an  application  to  have  the  order  set  aside, 
a  Division  Bench  of  the  Hiih  Ooart  was  of  opittioji  tlu^t,  aeder  the  circnnatenceB, 
the  order  ot  the  Principal  Sndder  Ameen  was  arbitrary,  Venations  and  enneceasery^ 
bnt  being  donbtfal,  in  the  abseace  of  any  provision  in  the  Civil  Prooednre  Codes 
of  its  powers  ef  f  nterferenoe  ander  the  Charter,  referred  the  point  to  a  Pull  Bench. 

Held,  that  the  Prtacip4  Sadder  Anneen  had  power  to  make  the  oider,  and  that 
the  High  Court  oaght  not  to  interfere  with  it. 

A  SciT  was  brought  against  one  Jankee  Bnllab  and  his  adoptivis 
mother  to  safe  asida  a  deed  of  adoption  by  virtue  of  which  Jankeo 
Bal lab  had  been  adopted,  the  suit  was  dismissed  with  costs.  After 
iittainiag  tnajority  lahkee  BuHab  applied  for  execation  of  the  decree 
«wardiag  hiss  oosts*  The  p'alntiff  opposed  the  application  on  the  groond 
that  a  oomprooiise  had  been  entered  into  by  by  the  adoptive  mother  ot 
Yankee  Bnllab.  The  Principal  Snddor  Ameen  ordered  Jankee  Bnllnb 
to  attend  as  a  witness,  to  s^oto  ihai  h»  i»a$  eniUled  to  t^epreseiU  the 
tfeofise-^ldEe)',  and  to  .be  eiamined  as  to  the  alleged  oompromi  so,  and  on 
his  refnsal  to  attend,  sent  him  to  tho  Magistrate. 

Mr.  AUanf  on  liehalf  of  *Jankee  Bnllnb,  applied  to  the  HigK  Conrt 
t[Loch  «nd  Seton^Karr,  JJ.)  to  set  aside  the  order  of  the  Prinoipal 
Sadder  Ameen.  There  being  a  doubt  as  to  the  power  of  the  High 
Court  to  set  aside  that  order,  their  Lordships  referred  the  question, 
whether  tke  Hig'i  Court  had  jurisdiction  under  s.  15  of  the  Charter 
Act  to  interfere  with  tke  order  of  the  Principal  Sudder  Ameen,. to  a  Full 
Benok,  with  the  folio  .ying  remarks : 

**Mr.  Allan  has  argued  the  case  before  us  on  the  ground  that  the 
Principal  Sudder  Ameen  had  no  right  to  summon  his    client,  Jankoa 

*  Uisoellaneotts  Appeal,  No.  496  of  1866,  from  an  order  of  the  Prmoipal  SHdder 
4meen4f  Boagpocei  dated  tXie: 30th  June  1866. 


FULL  BBNCH  EULUfa^.  717 

BttUttb,  to  appear  pei^sonahy,  and   thab  this   orderf    being   itlegaV  and        1567 

uaQeceBsary  on  the  face  of    it»  the  High  Court   can,  aad  are  bound  1^      ■■        ■^-* 

Ty  TUB 
take   notice  of,  and  to  annul  the  same.  matok  of 

*'The  Piincipsl  Sadder  Ameen  ordered  Jankee  Bnllub  to  airoear  and  ^°"  Pstitiom 
show,  firsti  that  he  was  entitled  to  represeot  the  decree^holder,  and  seooudly  BaLLua  Bms* 
to  enquire  into  certain  adjutstments  of  the  decree  said  to  have  taken 
place  out  of  Court*  It  certainJj:  appears  to  us,  on  the  face  of  the 
dedsion  of  the  Frlnoipal  Sadder  Ameen,  that  the  first  point  was  wholly 
unnecessary.  Jaukee  BuUub  was  already  repr-esented  by  his  vakeel,  and 
he  had  put  into  Court  a  decree  of  the  High  Court  of  1863  recognising 
him  as  the  adopted  soa  of  bis  mother.  On  this  decree  the  Court  need 
not  have  had  the  slightest  hesitation  in  acting :  and  it  \f as  the  costs  of 
this  very  decree  that    he    was    seeking    to    obtain    in  execution.    As 

regards  the  second  point  the  matter  was  dearly  one  in  which,  by  s.  206 
of  Act  Ylli  of  1859,  the  Court  had  only  to  say  that  no  adjustment 
of  the  kind  alleged  could  be  recognised  by  the  Court.  On.  both 
poiuts,   therefore,    the    order    of    the    Principal    Sudder  Ameen  for 

the  i^pearance  of  the  petitioner  Jankee  Bnllub  appears  to  us  to 
have  been  arbitrary,  and  vexations^  and  unnecessary  for  the  ends  of 
justice.  At  the  same  time  we  do  not  find  any  section  in  Act  VIII 
which  would  enable  us  to  interfere  with  or  annul  the  order  of  the  lower 
Court  for  the  attendance  of  the  petitioner.  Under  s.  3&3  an  appeal 
would  appear  to  be  barred  at  least  at  this  stage  of  the  proceeding. 
Hr.  Allan  howevet  contends  that  under  s.  15  of  the  Charter  Act 
this  Court  has  the  power  to  interfere,  and  presses  us  to  refer  the  quea* 

tiun  to  a  Full  Bench.  As  a  similar  question,  relative  to  the  jurisdiction 
^f  this  Court  where  no  appeal  is  specifically  provided,  has  already  been 
forwarded  to  a  Full  Bench  (1),  we  snbmit  the  point  raised  by  Mr.  Allan 
on  the  facts  as  stated  to  a  Full  Bench  also.*' 

Mr.  AUantk^d  Baboos  Sreenath  Doss  and  Kis$endyal  Roy  for  the 
petitioner. 

Baboos  KaiUprosono  DuH  and  KUmadhvh  Sen  contra. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Px ACOCK,  C.  J.  (who,  after  stating  the  facts,  continued.) --We  think 
that  the  principal  Sudder  Ameen  had  power  to  do  what  he  did.Whether 
he  raised  a  right  isaaei  with  reference  to  the  alleged  adjustment  or  not 
it  is  clear  that  he  required   the  attendance   of  Jaukee  as  a  witness  to  be 

0)  See  In  th^  maUer  of  the  ?9tiUon  <f  Qo\vnA  Coom^  Ohotedhry  aiUe^  p.  714. 
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1867        examined  ba  to  tbe  alleged  adju>tDient)  and  that  Jankee,  the  witneMf 

refused  to  attend.    The  Principal    S  udder  Ameou  therefore  had  a  riglit 

M41tk»*oi'    ^  ^®*^  ^*^  ^'°*  according  to  law  as  a  witoess  refusing  to  attend. 

THi  Fetitios     Under  those  ciroumstances,  we  thiak  that  this  Court,  in  the  oxer- 

OF  Jankbb   jjJ^q   q£  j^g  general   power  of  tuperintoadeuod  over   the  lower  Courts* 

ought  not  to  inbtrfere  with  the  order  of  the  Friucipal  Sndder  Ameeo. 


MO'V  31. 


Before  Sir  Barnes  Peacock,  Kt,  Chu^  Justice  Mr .  Justice  Trevor  Mr. 
Justice    Loch,  Mr,  Justice  Kemp,  and  Mr,  Justice  Macpherson. 

BIPRO  DOSS  QOSSATN  akd  othebs  (JuDOMiNT-DFBToa)  v.  CHUNDER 
1867  S£BKOR BHUTTACHAKKifi  (DsC&ek  noLKUs).* 


'  Limitation^  Act  XJV  o/1859,  s,  20  (1)— Proceedm^  to  keep  a  Decree  in  force 

The  words  "Judgmeut,  decree, or  order^'  in  s.  20,  Act  XlV  of  1859,  mean* 
Judgment,  decree  or  order,  which  can  be  enforced  by  ezecation.  If,  on  appeal,  ibe 
judgmeDt  of  the  lower  Coart  be  affirmed,  liiuitatioa  nios  from  tho  dato  of  such 
judgment  of  affirmance  ;  but  if  the  appeal  is  dismissed  for  default^  limitation  roiis 
from  the  time  of  the  original  decree  {2) . 

An  application  for  a  reriew,  or  a  petition  of  appeal  by  the  ])enion  against  whom 
the  judgment  was  given,  is  not  a  proceoding  by  the  decree-bolder  to  keep  the 
decree  in  force.  But  there  is  such  a  proceeding  if  he  appear  to  oppuse  the  ap- 
plication, or  does  any  act  to  prevent  the  decree  being  set  aside  (3). 

This  appeal  came  on  for  hearing  berore  Looh  and  Macpherson)  JJ., 
when  the  following   question  was  raised; 

I  ''Whether  where  a  plaintiff  obtainna  decree,  and  the  defendant  inakee 
an  application  to  tho  Court  to  review  its  judgment,  which  application 
is  eventually  refused,  the  three  years'  limitation,  under  s.  20  of  Act  XIV 
of  1859,  is  to  be  calculated  from  the  date  of  tho  original  decree,  or  from 
the  date  on  which  the  application  for  review  was  rejected  P" 

It  did  not  appear  whether  tho  plaintiff  oposed  the  application  for 
review. 

In  oon sequence  of  the  decisions  in  the  cases  of  Chowdki^y  Jun- 
menjoy  'M.ullick  v.  Bissamhhur  Vanjah  (4),  and  Ram  Ruitun 
Baneijee  v.  Maharajah  Ameer-oolmolk  Bunwaree  Gohind  Baha" 
door  (5),  being  in  conflict  with  those  in  Singh  v.  liolla  Kalee 
Chum  (6),    Shaikh    Fuzl   Imam    v.   Deolun    Singh  (7),  Huree  Bungshoe 

*  Uiscsllaneoas  Appeal,  No.  583  of  1866,  from  an  order  of  the  Judge  of  Bnrd" 
wan,  dated  the  28th  July  1868. 

I )  A  ct  IX  of  1 871,  Sched .  II,  Ko.  167.  L.  B. ,  23. 

[2)  See  Bhtibanenoari  Dehi  v.  Mahen-  (3)  See  Mussumniat  Bibee  Lute^un  v. 

drancUh  CJidwdhrjf,  3  B.  L.  R.,  App.,  83;  Bajroop  Siri^,  10  B.  L.   R.,  3C1. 

Earn  Charan  Bysack  v.hakhUuintBannik,  (4)  5  W.  R.,  Mis.,  46. 

7  B.   L.   B.,  704;  Kitto  Kinkur  Qhose  0)  6  W.  K.,  Mis.,  95. 

Boy  V.  Burrodacuni  Singh  Roy^  10  B.  L.  (6)  3  W.  R.,  Mis.,   21. 

R.,  101;  and    Hoy  Dhunput  Blng  Bay  (7)  5  W.  B.,  Mis.,  6. 
Bahadoof  v.  liudhomotes   Dabia,  W  B, 


% 
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Banerjee  Tr  Bamtftfaur   Banerjee  ^IJ,  and   Chedoo  Lai  t.  2/find  Coomoi*^        186T 
£aZ  f2^),  their  LorJships  referred  the  case  for  the  opinion  of  a  Fall  Bench,  bipro  Dois" 
Bahoos  Kishen  Kishore  Ohoee  and  Kisaendycd   Bay   for  the  appellants.      Oossain 
Baboo  N'Uinadhub  Sein  foi  the  respondent.  Chun'dbr 

Sbkkur 
The  opinion  of  the  Fall  Bench  vas  delivered  by  Bouttachab- 

JKS. 

PsACOGC,  0.  J.— "W^i  think  that  the  words  "any  jadgm6n^,  decree, 
or  order'*  used  in  8.  30,  Act  XIV  of  1859>  must  mean  a  judgment » 
decree»  or  order,  which  the  person  in  whose  favor  it  is  given  is  at  liberty 
to  enforce  by  execution,  and  that  it  would  not  be  less  a  judgment, 
decree^  or  order  of  this  Court,  because  an  application  to  review  it,  or  a 
petition  of  appeal  against  it,  had  been  preferred  by  the  opposite  party.. 
If,  in  the  case  of  an  appeal,  a  new  judgment  of  affirmance  of  the  former 
decree  should  be  given,  then  a  now  judgment  would  have  to  bo  executed, 
and  the  period  for  applying  for  exoootion  would  commence  from  the 
time  of  the  new  judgment  of  affirmance.  But  if  the  appeal  were 
dismissed  fur  default,  there  would  be  no  new  judgment,  and  the  judg^ 
ment  of  the  lower  Court  would  be  the  judgment  to  be  enforced. 

The  next  question  is,  whether  the  words  "unless  some  proceeding  shall- 

have  been  taken  to  eafor^^  such  judgment,  decree,  or  order,  or  to  keep 
the  same  in  force,  within  three  years  next  preceding  the  applioation 
for  such  execution,"  would  include  an  opposition  by  the  person  in  whos& 
favor  the  judgmoAt  had  been  given  to  an  application  for  review^  or  to  a 

petition  of  appeal. 

"We  think  that  a  mere  application  for  a  review,  or  a  petition  of  appeal' 
by  the  person  against  whom  ths  judgment  was  given,  would  not  be  aa 
act  done  by  the  person  in  whose  favor  the  judgment  was  given  for  the 
purpose  of  keeping  the  same  in  force.  It  would  be  an  act  done  by  the 
opposite  party  to  destroy  it,  and  not  done  by  the  person  in  whose  favor 
it  was  gi^n  to  keep  it  in  for.'e.  But  if  upon  th&  application  for  review, 
or  the  petition  of  appeal,  the  persm  in  whose  favor   tha   original    decree 

was  given  appears  in  person,  or  by  vakeel,  whether  volantarily  or  upon 
service  of  notice,  to  oppose  the  applicatioa  and  files  a  vakalutnamah  or 
does  any  thing  for  the  purpose  of  prevonting  the  Appellate  Court,  or  tho 
Court  of  Review,  from  setting  the  judgment  aside,  we  think  that,  within 
the  fair  interpretation  of  the  words,  such  act,  being  an  act  of  tho 
person  in  whose  favor  the  judgment  has  been  given  for  the  purpose  of 
preventing  it  from  being  sfet  aside,  is  an  act  d(Mie  for  the  purpose  of 
keeping  the  judgment  in  force.  If  the  party  is  successful  in  preventing 
the  judgment  from  being  set  aside,  and  does    in  fact  keep  the  judgment 

(I)  6  W.  R.,  Mis.,  35.  (2)  6  W.  R.,  Mis.,  60. 
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1887        in  fovoe  and  aJierwards  uppTm  to  evsento  it,  his  apidieatton   is  in    time 
if  made  wifchin  three  years  from  the  time   of  the  last   act  whioh  he   did 


Q^^gg^ji,      to  keep  the  j  augment  in  feroe  nr  to  present  it  fr  om  being  set  aside. 

V.  With  this  expression  of  opinion   the   case  will    be   remitted    to   the 

CHUNDaa     Oourt  whioh  referred  the  question  for    onr  oonsideration  in  order  that 

BecrrrAOBAB-  they  may  finally  deal  with  the  case  apon  its    merits.    It  does  not  appear 

'VI        whether  tbe  party,  in  whose  favor  the    jadgment  was  originally   given^ 

did  oppose  the  reriew  or  not  ;  besides  there  are    other  facte   in  the  oase 

which  mast  be  considered  by  the  Ooort  which  referred  H. 


tS67 
May  31 .     Sefofe  Bit  Barnes  Peacock  KL,  Chief  Ju^t  ie  e,  Mr.  JuHiee  Trmter^  Mr. 

■  LoeKMr.  Ju^iee  Kemp,  cmd  Mr.  JuiHce  Maephereon* 


ly  THX  MATTIB  OP  THB    PETITION    Of    KHAJA    fiSLUBWAR    H088EIN 

KHAN  A.SD  oTBBaa.* 

Act  KL  of  1858,  $8,  7,  19, 2l^BeoaU  of  OerHftoai&^Power  of  Comito  recaJi 

Oertificate  granted  under  a.  7,  Act  XL  qf  1859. 

A  oertHlosie  granted  under  s.  7,  Aot  XL  of   18M|  can  be  recalled  snmraorily 

ander  s*  21. 
T?heretheapplie&tionforr0oeni8bw>sedonQhsFgesof  wsste  and  mismansee* 

vient,  the  certificate  mny  be  so  reoiilled»  if  a  snffloient  esse  is  made  out,   witboat 

any  aooonnt  having  preTioitsly  been  taken  in  a  regular  suit  snder  s.  19. 

Ov  the  30th  December  1863.  a  oertifteate  of  adrainistratkm  to  tha 
estate  of  a  deceased  person,  and  of  gvardiansbip  to  bi*  minor  son,  wa« 
granted  l^  the  Jodge  of  Bardwan,  under  s.7.  Act  XL  of  1858,  to 
Khaja  Shnrwar  Hora^n  Khan  and  Surroop  Ghnnder   JBose. 

On  an  appiioation  by  Nttnnee  Bebee,  the  mother  of  tbo  minor,  niider 
a.  fil,  Aot  XL  of  1868»  for  recall  of  the  oertifloate^  upon  the  ground  that 
the  gaardiani  had  been  guilty  of  breach  of  trust,  waste,  misappropriatk» 
of  f nnda^  and  neglet  to  prOTide  for  the  educatioc  of  the  minor,  the 
Judge  found  that  the  conduct  of  the  goardians  was  not  satisfactory  and 
that  they  had  not  exercised  due  diligence  and  caution.  But,  while 
warning  them  that  in  the  event  of  a  similar  oomplaint  being  brought 
against  them,  and  proof  being  adduced  of  any  mismanagement  or  bad 
faith  on  their  port,  the  certificate  would  certainly  be  roYoked,  he  dismis- 
sed the  esse  of  Nunnee  Bebee. 

Both  the  parties  sppea^ed  to  the  High  Court. 

The  ease  came  on  for  bearing  before  a  Division  Bench  (Loch  and 
llaopherson,  J  J.)  who  referred  the  following  questions  for  the  opinion 
of  a  Full  Benoh. 

*  HiacellaaeoQs  Regnlfir  Appeal,  No.  710  of  1866,  from  sa  order  of  the  Jadga 
of  Cs8t  Biudwan,.  dated  tbe  30th  July  1866. 
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Ist.    ""  Whether,  under  any  oircamstances,  n  GeriifioAte  granted  under         1867 
B.  7  of  Act  XL  of  1868,  can  be  reoalled  summarily  under  s.  21 P  TTZZl 

AN  THb 

2nd.    Whether  BQoh  «  certificate    can  be   recalled   sammarily    under     mattbb  of 
B.  21,  without  any  account   having  been    previously    taken  in  a  regular  ^"^^j^  KfUJA*'' 


Buiti  under  b.  19,  where  the  application  for  the  recall  is  based  on  charges 
of  waste  and  mismanagement  which  cannot  be  disposed  di  without  the 
accounts  being  enqaired  into  and  fully  taken  P" 

In  referring  the  qaestions  their  Lordships  cited  tbe  following  cases  — 
Anundmoyee   Dabee   y.   Surrish  Chundra    Ohowdry    (1),    Mudhoosoodun 
Singh  V.  Tke  OoUector  of  Midnapore  (2),  and  Nund  Coomar  Oungopadhya 

Y,  BakJMl  Ohunder  Boy  (3). 
Mr  0.  Gregory  and  Baboo  Jodonath  Mooherjee  for  the  guardians 

Baboo  Mohendro  LaU  Shome  for  Kunnee  Bebee. 
The  opinion  of  the  Full  Bench  was  delivered  by 

PsAcocK,    C.  J.— -The  two    questions   which    have  been    propounded 
for  the  decision  of  the  Full  Bench  are :— (Vcoia). 

We  are  of  opmion  that  both  these  questions  must  be  answered  iut 
the  affirmative.  By  the  grant  of  a  certificate  under  Act  XL  of  1868 
the  peri^on  to  whom  it  is  granted  acquires  powers  which  he  could  not 
exercise  witoat  it.  For  instance,  by  s.  3,  although  he  may  have  been 
appointed  by  a  will  to  manage  the  estate,  he  is  not  entitled  to  icBlitute 
or  defend  any  suit  connected  with  the  Oi^tnte  of  which  he  claims  the 
charge,  until  be  shall  have  obtained  a  certificalte.  So  by  s.  18,  every 
person  to  whom  a  certificate  is  granted  has  the  same  powers  in  the 
maoagement  of  the  estate  as  the  proprietor  might  have  ha  J,  if  he  were 
not  a  minor, .  except  that  he  cannot  sell  or  mortgage  any  immoveable 
property,  or  grant  a  lease  thereof  for  any  period  exceeding  five  years, 
without  an  order  fA  the  Civil  Court  previously  obtained.  By  s.  7,  it 
is  compulsory  upon  the  Court  to  grant  a  certificate  to  any  persom  who 
shall  have  been  appointed  to  the  charge  of  a  minor's  estate  by  will  or 
4eed,  and  who  is  wUling  to  undertake  the  trust. 

Prima  faeia,  a  person  who  has  been  appointed  the  manager  of  a 
nnuor's  estate,  either  by  wiH  -or  deedi  is  a  proper  person  to  be  the 
JiMusager,  and,  prima /BUTitf,  there  is  no  sufiicent  oansewhy  he  should  not 

•^^e  the  penKA  to  whom  the  certificate  is  to  be  granted.    The  law  haa 
therefore  made  it  compulsory  on  the  Court  to  grant  him  the  certificate 
!but  it  by  no  means  follows  that  when  a  certificate    has  been   granted  to 


SUUBWAB 

HosaBM 
KbaV. 


(1)  S.  D.  A.,  Bep.,  1891, 163.  (2)  Marsh.  Bep^  244. 

(8)  16  "WB.*  Mis.,  123. 
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bim,  and  he  bas  aoqnirdd  the  management,  it  mi^  not  be  dieo'tTered  tbil 
he  ia  not  a  proper  persoa  to  have  the  mnoagement.  It  if  trae»  no  doubt, 
that  a  per^eu  t>   whom  a  cart  ficate  is  granted  aider  s.  7  is  not  bound  to 


In  TBI 

MATTBU  OF 

THE  FiTiTioii  render  periodical  aoowunta    in  the   same   maimer  as  a  publio  officer  to 
ofKhaja     ^hom  such  a  certificate   is  granted,   and  that  he  can  be  compelled  to  do 


bHVKWAB 
HOSSBIK 

Kban. 


80  only  by  8 ait-    It  wa^  so  held  in  the  oase  of  ^Mgcunut  SouhoUy  KooU' 

taar(l).    The   Coart   in  that   case   said  :-^*' After  oerefally   examining 
the  Act,  we  come  to  the  concloiiiou  ihat  tbe  law  does  not  reqnire  a  part  J 

holding  a  oertificale  ander  s.  7  to  produce  aocoants,  an  less  saed  for  sooh 
auders.  19  of  the  Act  by  any  relative  or  friend  of  the  minor.  Publio 
carators  or  ad  ninis&ratord  appointed  anders.  10  are  required  by  the 
provisions  of  s.  16  to  put  in  annnal  accoaots,  to  tbe  accuracy  of  which 
any  relative  or  friend  ot  the  minor  may  take  objections.  Bat  vhere 
a  party  is  appointed  under  s.  7  to  administer  to  the  eatate,  it  appears  to 
ns  that  he  is  b  jund,  as  was  the  practice  bef  ire  the  passing  of  the  Act,  to 
account  only  to  the  minor,  on  his  sttaining  majority,  and  to  no  one  else* 
though  of  c  lurse,  he  is  liable   to  have  the    certificate  withdrawn  under 

B.  21,  should  any  sufficient  cause  for  its  withdrawal  be  proved  to  the 
Satisfaction  of  the  Court."  That  case  is  an  authority  to  show  that» 
although  a  manager,  appointed  by  a  will  or  deed,  to  whom  a  certi- 
fioate  is  granted,  is  not  bonnd  to  render  periodical  acounts  onder 
8. 16,  st'lt,  if  there  be  any  mismanagement  or  impropei'  conduct  on  hia 
part,  he  is  liable  to  be  removed  under  the  provisions  of  s.  21. 

8.  21  enacts  that  *'the  Civil  Court,  for  any  sufficient  caase,  may 
recfdl  any  certifisate  granted  under  this  Act,  and  may  direct  the 
Collector  to  take  charge  of  the  estate,  or  may  grant  a  certificate 
to  the  Publio  Curator,  or  any  other  person,  as  tbe  case  may  be/ 
It  is  only  for  snfficient  canse  that  a  certificate  can  be  recalled,  but  tho 
words  of  the  section  are  general,  "that  for  sufficient  cause  any  oertift. 
cate  granted  may  be  recalled,"  and  there  seams  to  be  no  good  reason  for 
holding  that  a  certificate  granted  under  s.  7  of  the  Act,  either  to  a 
manager  appointed  by  will,  or  by  a  near  relative^  cannont  be  recalled 
for  sufficient  cause  in  the  same  manner  as  any  other  certificate,  merely 
because  such  manager  is  not  bound  to  render  periodical  accounts. 
By  8.  28,  all  orders  of  the  Civil  Court  are  subject  to  appeal,  subjoot 
to  the  rules  in  force  in  miscellaneous  ca^es,  so  that  if  a  manager  be  di?. 
missed  summarily  for  insufficient  cause,  he  baa  a  remedy  by  appeal. 

The  authorities  upon  the  subject  have  all  been,  very   clearly  set  out  in 
tjie  statement  by  which  the  points  were   submitted  or  tbe   opinion  of 

(1)  6  W.  B.,  Mis.,  53. 
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the  Fall  Peuch,  and  the  only  case   which  appeara  to  throw   any   doii'it         1807 
upon  the  r^ht  of  the  Judge  to    recall  a  certificate   by  a    summary    pro-      In  thb 
ceeding  in   the    case  *  of  a  manager  appointed    under    8.7    is    that    of    vattbk  of 
Mtbdhoosooduit     Singh   v.    The     Collector     of     Midnapore     (1)     which  '^**»  PsTiTioir 

OV    J\.nAJA 

was  decided  by  Steer  and  Campbell,  J  J.  In  that  case  the  Judges  observed:     Shurwar 
"  It  is  clear  that  a  regular  suit  for  an    accouut   can  be   brought  against      Hosbwn 
Buch  manager  under  a.  19   of   the   Act    As    regards  his   removal,    we 
would  uot,  after  the  precedent  quoted,    now   object  to  these  proceedings 
under  8,  21  ;  but  we  think  that  in   whatever    form    a   suit    instituted    to 

canoel  the  certificate  under  that  section    maybe   institued,   it    must    be 
supported  by  such  proof  of  malversation  and  misconduct,  as  will  afford 
sufficient  ground  for  removal,"    To  tha*;  extent  we  entirely    concur.    The 
Judges    proceed:— *' Looking    to  the  nature    of    the    title   on  which    the 
certificate  is  held,  there  is  a  wide  difference  between  a  manager  appointed 
by  will  or  a  near  relative  appointed  in   right  of    natural    propinquity,  and 
a  mere  officer  of  the  Court  appointed  mamger  •  subject  t  >  the   supervision 
of  the  Court.    The  two  former  managers  hold  under  s.  7,  and  render  no 
accounts  till  their  manageraeot   is    impugned    under   the    provision    of 
B.  19.  The  latter,  appointed  under  ss.  10   and  12,  ia    subject   to  a  variety 
of  special  provisious,  and  is  bound   to   render    periodical    accounts.    As 
regards  the  grant  of  a  certificate    to  a   person   claiming    under    a   will, 
it  is  clear  that,  in  the  terms  of  s,  7,  the  Court  has    no    option    whatever. 
Hence  we  think  that  in    such  a  case  the  Court  cannot  exercise  any  mere 
discretionary  power  under   s,    21,   the   candidate   not  being   absolutely 
and  palpably  incompetent"    In  thi<i  we  also  concur.    There    can   be  no 
doubt    that  it  is   obligatory    on   the    Court    to  grant  a   certificate   to  a 
manager  appointed   by  will    and  the  Court    has  no  power  to   recall     it 
unless  a  sufficient  cause  is  made  out.    But  the  Judges   go  on  to  observe! 
''There  will    be    sufficient    can  e    for  removing   a  manager  appointed 
as  of  right,  only    when  there   is    such   entire    incompetency,    or  actual 
breach  of  trust,  as  would  justify  a  Court  of  equity  in   depriving  a  man 
of  the  manasfenfient  of  his  own  property,    or  a  trustee   of   the  manage- 
ment of  a  trust.**    There  appears  to  be  some  in«ccurncy  in  this  statement, 
because  we  are  not  awsre  of  any  inoompetenoy   which    would  justify  a 
Court  of  equity  in  removing  a  man   from  the  management  of  his  own 
property.    A  man   may    manage  his    own    property    as    he    thinks    fit, 
and  nnle  s  declared  to  be  a  lunatic,  he  has  a  right  to  manage  his  property 

■ 

as  he  pleases.    So  far  as  the  Court    speaks  of  the  removal  of  a   trustee, 
we  think  that  they  may  be   correct ;  but  it    deea  not    follow   that,  if   a 

(1)  Marsh.  Bep.,  244. 
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1867         mantger  to  whom  a  certifloate  hat  been  granted  nnder  8.  7  slioald  bo 
— -.  compelled  to  reader  his  accoants  bj  a  regular  suit,  and  it  should  appear 

MATTVR  OF     froQi  ihose  acoouiita  that   (here    hae   been    embesalement,   or   waste,    or 
TH a  Petition  jQjgQi^Q^gQ^Qii^^   auoh  as  would  jaatify   the   removal   of  a   trnatee,   the 

BnoKWAa  cerlificate  cannot  be  withdrawn  without  a  regalar  suit.  There  may  be 
manycaaeain  which,  if  a  manager  so  appointed  conld  not  be  removed 
summarily,  the  estate  might  be  wholly  lo^t.  Suppose,  if  it  were  made 
out  upon  a  summary  application  to  the  Civil  Court  that  an  estate  under 
a  manager  had  realaed  more  than  anfflcient  to  pay  the  expenses  of 
managbment,  and  the  public  ro?wuae,  and  the  allowance  te  the  minor, 
and  that  the  Qovornaent  revenue  waa  not  pa  J,  and  the  estate  about 
to  be  sold,  that  the  oaanager  refused  to  render  his  aooonnta,  and  referred 
the  friend  to  a  reguUr  suit,  and  would  give  no  reason  for  his  not 
paying  the  Government  revenue ;  if  th^  Court  eould  not  remove  him 
summarily  without  a  regular  suit,  the  estate  might  be  sold  for  arrears 
of  the  public  revenue,  and  before  a  decree  for  his  removal  oouli  be 
obtained  the  estate  would  be  lost.  We  think  it  clear  that  ia  sooh  a  oase 
the  Courts  ought  to  have,  and  would  have,  power  to  remove  the 
nianager  by  a  summary  proceeding  uuiier  s«  21,  and  put  the  management 
of  ti>e  estate  into  the  hands  of  the  Collector  or  of  the  Public  Curator* 
notwithstanding  the  manager  oould  not  be  compelled  to  render  his 
account*  without  a  regular  suit.  6o,  if  the  accounts  rendered  by  such 
a  manager*  whether  voluntarily  or  under  a  decree  for  an  aooount  in  a 
regular  suit,  should  be  incorrect,  and  the  manager  should  frdudulently 
omit  to  give  credit  for  moneys  received,  it  appears  to  us  that  the 
manager  might  be  remove<l  upon  proof  of  the  facts  on  a  summary 
proceeding,  and  it  would  nut  be  necessary  to  falsify  the  accounts  in  a 
regular  suit.  We  make  this  remark  because  the  Judges,  in  the 
oase  to  which  we  have  already  reterred,  think  that  merely  because 
the  accounts  were  impugned*  the  Court  could  not  remove  the 
manager  until  tWose  aeoounts  had  been  impugned  by  regular 
Buit« 

We  think  that,  without  o  m polling  the  minor  on  his  friends  to  resort 
to  a  regular  suit,  tho  Civil  Court  has  power,  if  a  suflEcient  case  is  made 
bysummaiy  proceeding,  to  recall  a  c^rtificato  granted  under  s.  7  to  a 
manager  appointed  by  will  or  deed  or  a  near  relative,  and  to  put  the 
estate  into  the  hands  of  the  Collector,  and  to  exercise  the  other  powers 
conferred  upon  the  Court  by  s.  21. 

For  these  reasons  it  appears  to  us  that  both  the  questions  ought  to  be 
answered  in  the  affirmative. 
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The  Oftse    will   be  reFerred     back  to  a    Divisioa   Bench    with  this         1357 
expression   of   our   opinion,    in    order   that   the   Divisioa    Bench    may  - 


determine  the  appeal.  '    i^  ^ai^ 

1I4TTBB  OF 
..i...__  thb  PETniON 

OF  Kbaja 

Shuhwak 
Before  Sir  Barne$  Peacock,  Kt,  Chief  Justice,  Mr.  Justice  Trevor,  Mr.  Justice      Hosssin 

Lochf  Mr.  Justice  Kemp,  €Md  Mr.  Justice  Maepherso^^  KhjlS. 

AJOODHLA.  PBRSAD  Dbfbndakt)  v.  MUSSAMUT  BMAMBANDEB 

BEGUM  (Plaintlpp)  • 

1867 

Bight  of  Oceu^ncy^Aa  X  €f  1869,  s.  6  {I) -^Transferable  Tmure.  ^'^"^  ^^' 

A  tenure  not  originally  tranaferahle  without  the  oonaent  of  the  landlord  does 
not  beoooie  so  merely  beoauee  the  tenant  has  obtained  a  right  of  occapanoy  under 
•.6,ActXof  1859(2). 

Qmrt  per  Pkacock,  C.J.,  whether  a  right  of  occupancy  gained  under  s.  %  A.ot  X 
of  1869,  is  necessarily  heritable  ? 

Ajoodhia  FbbsaDi  a  tenant,  having  a  right  of  occnpancy,  sold  his 
tennre»  without  the  consent  of  the  aemindar  Emambandee  Begnm,  to  one 
Jagdeo  Narain.  Bmambandee  broaght  a  suit  for  arrears  of  rent  against 
Ajoodbia  Persad,  who  pleaded  that  he  had  sold  tho  tenure  to  Jagdeo 
Narain,  and  Jugdej  Narain,  in  claiming  tenure,  asked  to  be  mada  a 
party.  This  application  was  refused:  and  a  decree  was  parsed  against 
Ajoodhia  Persad.  There -ipon  Jugleo  Narain,  in  order  to  saye  the 
property  from  being  sold,  deposited  the  amount  of  the  decree  in  the  name 
of  Ajoodhia  Per.<ad  and  the  sum  so  deposited  was  paid  oyer  to  the 
aemindar.  Jugdeo  Narain  then  applied  to  the  Collector  to  compel  the 
zemindar  to  register  his  name  in  her  sheristah,  but  the  application  was 
refused  on  the  ground  that  Ju^deo  Narain  was  only  a  cultivating  rjoS 
and  not  an  intermediate  holder  of  a  transferable  tenure,  to  whom 
the  provisions  of  s.  27,  Act  X  of  1859,  were  applicable. 

The  present  suit  was  subsequently  brought  by  Smamban  lee  against 
Ajoodhia  Persad  for  recovery  of  arreirs  of  rent  at  enhanced  rates 
after  service  of  notice.  Ajoodhia  Persad  again  pleaded  that  he  had 
no  interest  in  the  tenure  having  sold  his  right  to  Jogd^  Narain ; 
and  Jugdeo  .Narain  again  intervened  claiming  the  property  by  virtue 
of  the  sale  by  Ajoodhia  Persad. 

'  The  Judge  held  that  the  defendant,  Ajoodhia  Persad,  was  liable  for  the 

rent  as  his  tenancy  had  not  been  cancelled,  and  the  landlord  was  not  bound 

to  look  beyond  him,  so  long  as  the  tenant  chose  to  let  the  tenure  run  on. 

*  Special  Appeal,  No.  2609  of  1866,  from  a  decree  of  the  Judge  of  Patna,  dated 
the  12ih  July  1866,  reversing  a  decree  of  the  Deputy  Collector  of  that  district, 
dated  the  30th  of  April  1866. 

(1)  See  Beng.  Act  YIII  of  1859    a.  8.    Kruhna  Moohgrjee, 7  B.  L.  R.,  153;  Bibse 

(2)  See  Beni  Madhab  Banerjee  v.  /at-    Sohodtoa  v.  &mith,  12  B.  L.  B.,  82. 
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1B07  AjoodbiA  Persftcl  appealed  to  the  High  Court  on    the  fH'^)^^^  Xhui,  08 

"■^     r"t"~^  ^®  ^*^  transferred  his  tenure  to  Jngdeo  Narsin,  a  luhstantial  party,  and 
Fbrsad       as  the  zemindar  was  aware  of  sach  traasfer,  he   oonld  not  any  further  t>6 
,_    ^'   considered  liable  for  the  rent. 

M  DMA  MITT 

Emambaivdu      The    case  came   on  for  hearing  before  a  DiTision  Bench  (Loch  and 

^  Baylej,  JJ.,  who^    differing   from    the    mling  in  MuBiamut  Taramonw 

Dossee  ▼.  Birreasur  Mozoomdar  (1),  referred   the  following  qnestion  for 

the  opinion  of  a  Fnll  Bench,  viz.,  "  "Whether  a  tenure  not  originally  trans- 

ferable  without    the  consent   of  the    landlord,   becomes  so,  becanse  the 

tenant  has  obtained  a  prercriptiye  right  of  occnpartcy." 

In  referring  the  qnestion  their  Lcrdships  (after  stating  the  facts) 
knade  the  following  remarks : 

"  B>  fore  ns  it  is  not  contended  that  the  tenure  was  originally  trans* 
ferable,  but  it  is  urged  that  it  has  become  so^  because  the  veodor  tenant, 
Ajoodhia  Fer^ad,  has  a  right  of  cecupancy,  and  k  bag  been  ni'ed  by 
a  UiTision  Bench  of  this  Court,  in  MuBtafntU  Taramonee  Douee  t» 
Btrre««i«r  Motoomdar  (1)  that  a  right  of  occupancy  U  a  transferable 
tenure  like  the  jotes  of  Bungpore  and  the  howlas  and  necm-bowlaB 
of  Backergunge.  We  I  ave  some  doubt  as  to  the  correctness  of  this 
ruling  as  geoerally  applicable  throughout  the  country.  We  do  not 
understand  bow  a  tenure,  i  ot  transferable  in  its  nature,  can  become 
ao  by  a  right  of  occnpai  cy,  and  we  think  it  might  be  both  inGonvenient 
and  injurious  to  landlords,  w<  re  tenants  having  rights  of  occu|  ancy 
allowed,  without  the  consent  of  tl  e  landlord,  to  transfer  their  tenures 
to  whomsoever  they  phased.  There  would  be  no  saftey  for  the  due 
realization  of  the  rent.  We  know  that  in  some  parts  of  the  country 
the  tenant's  jotea  are  transferable,  but  that  is  from  local  cniBtem,  wad  not 
from  a  right  of  occupancy." 

Baboo  Khetior  Mohun  Moohsrjee  for  the  appellant. 

Mr.  i2.  E.  Twidcde  for  the  respondent. . 

The  opinion  of  the  Pull  Bench  was  delivered  by 

Peacock,  CJ*.— -As  we  understand  the  proposition  for  which  the 
vakeel  for  the  special  appellant  has  contended,  it  is  this,  that  if  a  jotiC, 
which,  80  long  as  no  right  of  occupancy  existed  in  it,  was  not  transfer- 
able, be  held  for  twelve  years,  and  •  a  right  of  occupancy  be  acquired  in 
it   under    8.    ^  Act    X  of   1859,   that  whicb    was   a  non-tranilerable 

(1)1W.B^86. 
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tenure  beoomcB  a  transferable  one :  in  oiher  words,  that  every  ienure  ^°^ 

in  which  a  right  of  occapancy  is  acquired  under  Aot  X  is  a  transferable  A joo^hia. 

tenure.  ^f** 

It  .appears  to  me  that  there  is  nothing  in  s.  0,  Act  X  of  1859,  which  Hvsbamdt 

shows  that  it  was  the  intention  of  the   Legislature  to  alter  the  nature  Kmambanmi 

.  Bbqcjm,. 

of  a  jote,  and  to  convert  a  non-transferable  jote  into  a  transferable  one» 

merely  because  a  ryot  who  held  it  for  twelve  years  had  thereby  gained 
a  right  of  occupancy  under  A.ct  X  of  1859. 

None  of  the  cases  which  have  been  citec]  go  to  that  extent.  Tho 
only  case  whioh  can  bear  an  interpretation  such  as  that  now  contended 
for,  is  the  case  referred  to  by  the  Judges  who  have  referred  this  ques- 
tion to  XiS^^-^MtiMsamut    Taramonee  Basaee  v.   Birrewur  Mozoomdar  (1).  * 

There  the  Judges  say :  **  The  question  then  arises, — '  Is  a  right  of 
oconpanoy  a  transferable  tenure  ?  *  We  think  that  it  is  so  transferable^ 
A  right  of  occupancy  is  after  all  a  perpetual  lease,  the  bolder  of  which 
cannot  be  ejected  so  long  as  he  pays  a  fair  and  equitable  rent.  Thero 
are  many  similar  rights,  common  in  difEereut  parts  of  Bengal,  such  as 
the  jotes  of  Rungpore  and  the  howlas  and  neemhowlas  of  Backergnnge^ 
which  are  in  e£Eect  in  no  respect  higher  than  that  of  a  right  of  ocoa« 
panoy)  inasmuch  as  they  are  mere  pergonal  rights  whioh  are^  and  have 
always  been  held  to  be,  transferable  as  well  as  hereitable."  But  even 
supposing  that  the  Judges  in  that  case  thought  that  a  jote  which  waa 
not  transferable  became  transferable  merely  by  reason  of  the  tenants 
having  held  it  for  twelve  years^  and  gained  a  right  of  occupancy  in  i^ 
under  s.  8,"  Aot  X  of  1859,  it  appears  to  us  that  their  construction  o£ 
that  section  was  not  correct  • 

The  case  will  go  back  to  the  Divis'on  Bench  which  referred  it^  in 
order  that  they  may  decide  ib. 

Speaking  for  myself,  I  am  not  at  all  sure  that  a  right  of  occapaaosr 
gained  under  s.  6«  Act  X  of  1859,  is  necessarily  hereitable^  • 

(1)  1  W.  E^  86. 
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BeforeSir  Barnes  Peacock,  Kt,  Chief  Justice,  Mr  Justice  Trevor^  Mn 

Justice  Loch,  Ifr.  Justise  Ksmm,  and  Mr.  Justice  Macpherson, 
1867 

*^^'  Ik  THr  MATTBB  <^  TBI  PBTiTfoH  o»  BROJBNDER  COOM AR    ROY. 

Api>eal~-T%mB  for  preferring — Pendeney  of  Applicationfor  Reviews 

In  compntiDg  the  period  within  w&i(A  an  appeal  may  be  preferred,  the  tiiBO 
Awing  which  an  application  for  review  was  pending  is  to  be  excluded. 

Oh  the  7th  January  1866  one  Badhafirobind  Shah  obtained  a  decree 
in   a   Buit  broaght    by    him     against     Brojendro   Coomar     Soy.    The 

defendant  appealed,  but  the  MoonsifTs  decree  wae  confirmed  on  the 
dlstAugoet  1866  by  the  Principal  Sndder  Ameei».  On  -  the  Snd 
October  1866  the  defendant  applied  for  a  reveiw  of  the  Principal 
Sndder  Ameen's  jodgment.  This  application  was  rejected  on  the  12th 
January  1867 ;  and  the  defendant  then,  ^n  the  12th  Mardh  1867 
presented  an  application  for  special  appeal  to  the  Deputy  Begifrtrarof 
the  High  Oonri  ^  ho  refused  to  register  it  on  the  ground  that  it,  was 
beyond  the  prescribed  time.  v^ 

On  the  16th  March  1867  the  de^'endant  applied  to  the  High  Oonrt 
(L-  S.  Jackson,  J.)>  for  admission  of  the  special  appeal.  The  learned 
/ndge  referred  to  a  Fall  Bench  the  question  wbether  under  such  cir- 
enmstances  the  entire  period  of  ninety  days  was  invaria^ily  to  be 
allowed  I  excluding  the  time  during  which  the  application  was  pending; 
or  whether  in  each  case  the  Court  should  consider  whether,  excluding 
such  time,  the  special  appellant  had  prosecuted  his  appeal  with  proper 
diligence.    In  referring  the  question  His  Lordship  remarked^ — 

"I  have'consulted  my  learned  colleagues,  and  the  result  is^  I  think  ifc 
vight  to  refer  the  questioc  for  the  consideration  of  the  Full  Bench,  now 
sitting. 

It  will  be  obeenred  that  there  is  very  clear  distinction  between  the 
case  which  has  beea  brought  to  my  notice  under  whidi  this  application 
and  so  many  oth^r  applications  have  been  made,  and  the  case  before  the 
fourteen  Judges,  Ndbbo  Kissen  Singh  v.    Kaminee  DoMee  (1).    That  waB 

a  case  of  an  appeal  on  the  origtual  side  of  the  Oourt,  where  only 
twenty  days  are  allowed.  Pirobably  in  no  case  would  there  be  very 
Bonch  time  to  spare  if  the  appeal  had  to  be  preferred  on  the  original 
side  of  the  Oonrt  within  those  twenty  days,  but  here,  where  one  period  of 
appeal  has  been  allowed  from  all  di8triotB>  whebber  in  tho  immediate 

(1)  Ante,  p.  8^. 
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yicinity  of  the  Appellate  Court,  or  as  many  days',  or  even  weeks'  jonmey         ^^'^ 

distant,  it  is  manifest  that  it  would  not   be  in  all   cases  either  reasonable      in  tab 
or  necessary  to  allow  the  full  period  of    appeal,    in   addition  to   the  time    ma-itbbu» 
absolutely  taken  up  whilst  the  application    for  review    was    pending.    I  orBao^sivDER 
am  very   doubtful    whether  the   Court    intended  to  go  so  far   in  ruling  Cooma&   Sut. 
as   they  did    in  that   case,  as  to    say   that    in  all    cases    of    appeal    on 
this    side  of  the   Court     that  further     period  was     invariably  to   be 
allowed. 

In  the  present  case,  it  sterns  that  the  decision  from  which  the 
petitioner  now  seeks  to  appeal  was  pasaed  on  the  3 1st  August,  five  days 
having  been    consumed  in   obtaining   a  copy  of   the   judgment  for  the 

application  for  review,  which  was  put  in  on  the  2nd  October,  imme- 
diately before  the  Doorga  Fooja  vacation  beizan.  It  may  turn  out, 
though  of  course  I  am  not  disposed  to  prejudge  that  question, — it  rosy 
turn  out  that  that  application  was  expressly  put  in  with  a  view  io 
delay.  An  application  of  that  character,  made  ju^t  before  the  Court 
is  closed  for  the  long  vaestion,  has  very  much  the  appearance  of  an 
application  for  delay.  However  that  may  be,  this  application  having 
been  more  than  three  months  pending,  was  disposed  of  ou  the  I2th 
of  January,  when  it  was  rejected.  From  the  12th  January  to  this  day 
the  party  has  had  sixty-three  days  to   prefer   bis   special   appeal.    It   is 

application  is  said  to   have  been   presented  to   the  Deputy 

■ 

Begistrar  on  the  12th  of  this  month,  but  then  the  pleader  who  presented 
it  must  have  been  perfectly  well  aware  that  he  was  presenting  is 
the  Deputy  Begistrar  under  circumstances  which  forbade  the  Deputy 
Begistrar  receiving  it  without  the  leave  of  the  Court.  I  therefore  look 
upon  the  application  for  special  appeal  as  presented  this  day  and  not 
e  arlier ;  that  leaves,  as  I  have  said,  eixtj-three  days.  Now  this  is  a 
Case  from  the  district  of  Dacca.  Dacca  is  distant  from  this  Court  about 
two  days  poet  and  not  mnch  longer  for  the  traveller. 

It  appears  to  me  that  it  cannot  have  been  intended  that,  un?er  such 
circumstances,  the  entire  period  of  ninety  days  was  invariably  to  be 
allowed,  excluding  the  time  during  which  the  application  for  review 
was  pending  ;  but  that  the  Court  eho<ild  consider  in  each  case  whether, 
after  deducting  the  per  iod  during  which  the  application    for  review   was 

pending,  the  special  appellant  had  eiercised  a  proper  diligence  in 
prosecuting  his  appeal. 

I  therefore  wish  the  question  to  be  referred  to  a  Full  Bench,  in  order 
that  the  Full  Bench  may  decide  for  my  guidance  whether,  in  future,  the 
full  period  is  invariably  to  be  allowed,  or  such  further  period  as  mi^ 
appear  to  have  been  reasonably  necessary. 
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1867  BftbooB    Onooeool     Ohumder     Mooherjee   and     Br^enaih     Dou     tor 

j„  ,,^j       the  petitioner* 

MR^  Potitiox     '^^^^  opinion  of  the  Full  Bench  was  delivered  by 

OFBftOJSNDBB 

CooMAE  BoT.  FsACOCK,  C.  J.— We  think  that  we  mugt  uphold  the  mling  of  the 
fourteen  Judges  (1).  Albhoujch  it  W'lS  a  mere  dictum  of  the  Jndges  that 
tl.e  decision  of  the  Madras  Sudder  Court  was  right,  etill   we    think  that 

we  ought  not  to  interfere  with  it.  It  was  m<)relj  following  a  practice 
which  he  had  been  adopted  in  Madras  from  I860  down  to  the  present  time* 
Frobsbly  the  parties  have  been  acting  upon  the  dioktm  or  ruling  of  the 
fourteen  Judges.  It  is  too  late  now  to  reverse  it.  Great  inoonvenieaoe 
would  probably  be  caused  hj  our  doing  so. 


Before  Sir  Bamee  Peacock,  Kt.^  Chief  Jueiiee,  Mr  Justice  Trevor,  Ifr.  JusHce 
Loch,  Mr.  Juetioe  Kemp,  and  Mr  Juetiee  Mae^hereon, 

1867  In  THl  HiLTTEBOB  XHB  PBTIIIOM  OF  RADHA   BINODE  MISSSli» 

May  31' 

"""""""^  Appeal  to  Her  Majesly  in  Council-^Power  of  High  Oourt  to  reetore  Jjppealk 

After  an  appeal  to  Her  Majesty  in  f ^eunoil  has  been  dismissed  for  def anlt»  or 
for  any  reason  removed  from  the  file  of  the  High  Conrt,  under  the  law  or  under 
the  mles  of  the  Courts  it  is  in  the  disoretion  of  the  fiT^Coai-t  to  restore  the  ap- 
peal after  the  period  of  six  months  allowed  for  preferring  sooh  appeals  has  ezpinds- 

The  following  qaestion  was  referred  bj  L.  S.  Jaoksooi  J.|  for  tho 
opinion  of  a  Full    Bench,  ins.:— 

"Whether,  after  an  appeal  to  Her  Majesty  in  Cboaod  has  been 
dismissed  for  default,  or  for  any  reason  removed  from  the  file  of  this 
Court,  under  the  law,  or  under  the  rules  of  the  Court,  I  have  any  power 
to  restore  such  appeal,  when  the  period  of  biz  months  allowed  for 
making  appeals  to  England  lia^  expired." 

In  referring  the  question  his  Lordship,  after  observing  that  he 
entertained  some  doubt  on  the  poiot,  and  that  his  opinion  and  practice » 
appeared  to  be  at  variance  with  the  views  entertained  by  some  of  the 
other  Judges,  and  after  stating  the  question,  continued:— 

**My  present  opinion  is  that  I  have  not  the  power.  These  are  casee 
in  which,  as  it  seems  to  roe,  this  Court  acts  'altogether  ministerially 
and  cannot  go  beyond  the  functions  expressly  committed  toil 
At  the  same  time  oases  oooasionally  arise,-*4M  where  an  appellant  seeks 
to  justify  a  default,— in  which  it  would  certainly  be  equTenient  and 
beneficial  that  the  Court  should  exeroise  the  power  in  question." 

(1)  In  Nob^  Kieeen  Bin^h  v.  Kammee  Dtmee,  ante,  p.  3^ 
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Baboo  KaJlyprotpnno  Duti  for  &e  ipetUioMr. 
Baboos  Sreenaih  Dosa  and  Bhugohutty  Okwm  Qhose  contrA. 
The  opinion  of  the  full  Bench  was  delivered  by 

OrBADHA 

FxACocK,  C.  J.— We  think  that  the    Court  has   the  power  and  ehoald       Bino1/k 
exerGise  its  disoretioB  in  each  particniar  case.  mibbka. 

The  case  will  go  back  to  tie  Court  which   referred  it,    in  order   that  it 
may  decide  whether  there  is  sufficienb  ground. 


In  vhi 

mAttbb  or 

T3B  Pbtition 


Brf0r$  Bir  BoflmetB  Peacock,  KU  ChirfJmt\ce,'Mr.  Justice  Trevor,  Mr.Juetice 
Locftf  Mr*  JuBttce  L,  S»  Jackson^  and  Mr.  Justice  Maophereou. 

EAJa  bam  TEWABY  and  otbbrs  (Dbfbndants)  v.  LUOH^UN 

FESLSaD  amjo  anothb&s  (Plaintifps).* 

Hindoo  Law^Mitakeharor^AUenaiion  by  FaHher — Suit  by  eon  io  eei  aside 
Alienation  made  by  the  Father — Limitation— Act  XIV  of  1859  $,  {,  cZ.  12 
-^Gauee  qf  Action— Aei  VIll4^iQ^9.  s.  ^^Multifariouenese, 

L.'s  father^  a  Hindu  liyiug  under  the  Mitakshara  law,  alienated  in  1848  ances* 
tral  immoveable  property  by  deed  of  absolute  sale,  and  possemion  was  taken  by 
the  alienee  at  the  time.  In  1863  L.,  who  was  bom  in  1887,  aaed  on  hia  own  account 
and  OS  guardian  of  his  minor  brother  R.,  who  was  bom  in  1856,  to  set  aaide  the 
■ale.  The  father  died  in  i857.  Held,  L.'8  oanse  of  action  accrued  when  possescdon 
was  taken  under  the  deed  of  sale,  and  not  at  the  father's  death.  R,8  birth  did  not 
create  a  new  right  of  action  in  L.  either  alone  or  jointly  with  B.  The  suit,  there* 
fore,  was  barred  by  lapse  of  time. 

Where  the  aliecation  was  by  deed  of  conditional  sale,  followed  fay  decrees  for 
foreclosure  and  posseasion  to  which  L.  and  K.  were  not  parties,  Held,  the  cause 
of  action  accrued  when  possession  was  taked  under  the  decree,  The  suit,  having 
been  instituted  within  12  years  of  that  date,  wa»not   barred  (I). 

A  plaint  against  several  defendants  for  canses  of  action  which  have  nccrned 
against  each  -of  them  separately,  and  in  respect  of  weich  they  are  not  jointly  oon- 
oered,. should  be  rejected  (2). 

IsETUN  Lall,  a  Hindu  subject  to  the  MitakBhara  law,  died  on  the  3rd 
Bbadrol264  Fuslee    (8th   Angnst    1857)  leaving   two   sons,    Lnchmun 

Persad,  who  was  bom  abont  1837,  and  Badhamohno,  who  was  bora 
at  the  end  of  1856  or  the  beginning  of  1857,  During  his  lifetime 
Jeetun  Lall,  had  on   varioos  occasions,  alienated  portions  of  his  ancestral 

•Regular  Appeals.  Nos,  228,  240  241,  249,  252  and   255   of  1865,    from  the  de- 
crees of  the  Principal  Sudder  Ameen  of  Barun,  dated  the  Slst  May  1865. 

n)     See  Nathu   LaU    Chotodhry   v.        {2)  Bee  MunsJUManiruddinAhmedv. 

^Aadi  S«Ai,  4  B.  L.  E.,  A.  0.,  15  ;  and  Bahoo  RamChand,   2  B.  L-    B.,  A.  C, 

.jtgfiore  Bamaaarg  Sin^  T.  (kH^trane,  5  342;  and  Imvit  Nath  iha  v.  Roy  Dhtm- 

B  L  Bti  App.,  14.  J^  Sw^fc  Bahadur  9  B.  L.  B,,  24I, 


i'V" 


733  POLL  BIBKOII  BtTUtTaS. 

1867         immoyeable  proporfcy  both  bj  deeds  of  absolute  sale  and  by  way  of  mori- 

^^ ^        uraire.    On  the   5th    of   October  1863   Luohman    Persad,  on   his  own 

Raja  Rvm    •*  ** 

TiiWABT       accoant,  and  as  guardian    of   his    minor   brother   Hadhamohun,  bro  ight 
^'  a  suit  against  the  alienees  for  the  purpose  of    setting   aside   the   several 

Pkrsad.  alienations  and  to  recover  possession  of  the  property*  on  tne  ground 
that  the  alienations  were  not  justified  by  neoessity,  and  had  been  made 
without  his  oonsent.  The  nature  of  the  ddence  raised  by  the  differ- 
ent defendants  was  the  sane,  viz,,  that  the  alienations  were  made  under 
pressing  necessiiy,  and  that  the  plaintifiTs  cause  of  a  -tion  arose  when 
possesai  ^n  was  taken  under  the  deeds  of  sale,  or  on  foreclosure  of 
the  mortgages,  and,  thereforfi  the  suit  was  barred  by  the  law  of 
nmitation. 

The  Principal  Sudder  A  mean  held  that  the  cause  of  action  did  not 
accrue  till  Jeetun  Lall's  death,  and  he  made  a  decree  against  all  the 
defendants  iu  the  plaiutiffs  favor. 

The  defendants  preferred  separate  appeals  to  the  High  Court.  The 
appellants  iu  cases  Nos.  241,249  and  255  claimed  under  deeds  of  absolut^ 
sale,  by  v.rtue  of  which  they  bad  obtained  possession  in  1846|  183d 
and  1^45  respectively,  la  ohsc  No.  228  the  appellant  was  the  mort* 
gagee  under  a  deed  dated  the  18th  August  1847 ;  in  1849  he  had 
obtained  a  TorecloBure  decree,  which  was  followed,  on  tbo  9th  January 
1852,  by  a  decree  for  possession.  The  appellant  in  case  No'  252  was 
also  a  mortgagee,  who  had  foreclosed  in  1854  and  had  not  obtained 
possession  till  after  that  date. 

In  case  No.  240  the  appellant  claimed  under  an  absolute  conveyance 
dated  the  Uth  July  1855.  The  different  appeals  came  on  for  hearing 
before  Peacock,  U.  J.,  audL.   S.   Jackson,  J,  whoj  with  reference  to  the 

case  immediately  before  them,  vi»..  No.  228,  remarked  that  their  then 
xmpressi  >n  was  that  the  action  was  barred  by  the  law  of  limi* 
l^ation.  But  considering  that  a  contrary  view  had  been  taken  in  a 
number  of  cases  by  the  Judder  Court,  and  in  the    case  of    Dabee  protab 

Narain  ingh  v.  Monohur  Bom  {i)  by  the  High  Court,  they  referred 
the  case,  together  with  the  other  appeals,  to  a  Full  Bench  for  a  decision 
on  the  qaestion  of  limitatioo. 

Mr.  Allan  and  Baboos  Biowi'hafMih  MUUr  and  Nilmoney  Sen  for 
the  appellants* 

Ba^^eos  Annoda  Persad  Banerjee  and  Mohesh  Chunder  Ohowdhry  lot 
the  respondents. 

(V  8Sev.,I05 
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The  opiaion  of  ike  Tall  Besoh  was  <kU7ered  1^7  iggf 

Pb4«ook,  0,  J—This  is   a   suit  brought   by  Laohmun   Penad,    the 
BOO  id  Jeetua    Lall,   on    aoooaat  of   himself,  and  ae   guardian  of  h^      Tiwabt 
minor  brother    Badhamohun  PerMHi*    llie  appeal  is  from  a  decision  of     ^    ^ 
the  Principal  Sudder  Ameen  of   Sarun.    The  suit  was  brought  on  the      Paas^a. 
4th   October  18$3»  and  is  to  reooTer  possession   of    oertain  lands  by 
reversal    of  oertain  deeds,  some  of  those  .deeds    being  deeds  of  absolute 
flale»  and  some  of  conditional  sale^ 

I  wish  to  remark,  before  I  enter   into  the  merits  of  the  case,  that  it  ia  \ 
▼ery  inconvenient  that  a   suit  of  this  nataro  should  be  brought  against  \ 
a  number  of  defendants  whose   interests     are  altogether  distinct  from  j 
each  otber,    S.  S,  Act  VIZI  of  1859,  allows  causes  of  action  to  be  joined 
in  the  same  suit  by  and  against  the  same  parties.    But  there  is  no  clause 
which  authorises   dilEerent  causes  of  action  to  be  joined  in  one  suit 
against  different  parties  where  each  of  those  parties  has  a  distinct  and 
separate  iaterest.    In   this  ease    the  Tslidity   of   the   different   deeds 
depends   each  upon   its  own   merits.    In  would  be  just  as  reasonable  to 
sue  four  different  defendants  on  bonds  given  by  each  of  them,  or  even  to 
join  them  with  a  few  other  defendants  for  trespassing  on  the  plaintiff's 
land:!,  as  it  was   to  join  all   the  defendants  in  the  present   suit.    Such  a 
Joinder  in  one  su  t  of  distinct  causes  of  action  against  different  defend* 
ants,  each  of  whom  is  uacouneobed  with  the  cause  of  action  against  the 
other,   complicates  the  case  betore  the  Judge,  and  renders  it  exceedingly 

difficult  for  him  in  dealing  with  the  case  of  each  defendant  to  exclude 
from  his  ooosideratioa  those  portions  of  the  evidence  which  may  not  be 
admissible  against  him,  though  admissible  against  one  or  more  of  the 
others.  Moreover,  it  is  vexatious  aad  harassing  to  the  different  defend- 1 
ants.  Sach  a  procedure  reuders  it  almost  compulsory  on  all  the  defend* 
ants  to  be  present,  either  in  person  or  by  their  pleaders,  whilst  the  case 
is  going  on  against  the  others  in  respect  of  matters  in  which  they  are 
not  interested;  and,  moreover,  it  is  harassing  and  inconvenient,  as 
regards  the  attendance  of  the  witnesses  of  the  several  defendants,  as  it 
renders  it  necessary  for  the  witnesses  of  each  to  be  present  and  to 
be  detained  whilst  the  case  of  the  others  is  being  heard  and  defers 
rained.  Again  in  appeal  each  case  must  be  argued'as  a  separate  and 
distinct  case.  I  think,  therefore,  that  the  Judges  below  ought  to 
be  more  careful,  and  to  reject  plaints  when  brought  against  several 
defendants  for  causes  of  aotion  which  have  aoorued  against  each  of 
tbem  separately,  and  in  respect  of  which  they  are  not  jointly 
concerned. 
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In  a  case  of  tbia  natDte,  which  wae  brought  befbrli  the  Coitrt  'in  the 
ezercifte  of  origioal  jtmsdiotion,  Norman,  J.,  r&jeoted  the  plaint.  An 
appeal  Iras  preferred  to  a  Diyidion  Bench,  and  the  decision  of  Konxiai]  J  , 
iraa  npheld.  I  observed  that,  in  this  Torj^oa^,  one  c;roiind  of  objecUoa 
was  that  the  snit  was  informal,  becanse  seme  persons  in  whose  favor  deeds 
had  been  ezeented  ^nd  their  heirt  were  not  made  oo-defendaot,  knda 
drstinct  issne  was  raised  upon  tiie  eabject. 

Having  made  these  remarks,  I  now  proceed  with  the  case  with 
reference  to  the  defendant  in  Appeal  Ko.  241,  which  is  a  separate  appeal 
alfhongh  the  case  is  mixed  np  whioh  otherr,  and  forms  part  of  only  one 
action  in  the  Ooart  below.  The  sait  agitinst  this  defendant  is  to  set  aside 
an  absdlnte  deed  of  sale  of  ancestral  immoveable  property  executed  bv  the 
plaintiff's  father  Jeetnn  Lall  in  1848.  Possession  was  taken  by  the  pur- 
chaser at  that  date,  so  that  moie  than  tweUe  years  from  the  date  of  the 
deed,  and  the  taking  of  possession  under  it,  had  expired  when  the  suit  was 
commenced   on  the   6th   October    1863.     Lnchmun   Persad    was   bom 

about  183 7,  and.  oooseqnently,  more  than  three  years  had  expired  sinra 
he  became  of  full  ege.  The  Principal  Bndder  Ameen  decirfed  upon  the 
issue  of  limitation  that  the  suit  was  not  barred,  upon  the  ground  that 
^imitation  ran  from  the  death  of  Jeetun  Lall}  the  father,  and  not  from  the 
time  of  the  execution  of  the  deed  of  sale,  or  from  the  time  nhen  the 
defendant  entered  into  possessioa  under  it.  Ho  puts  the  oase  simply  on 
the  ground  that  the  statote  of  Limitation  commenced  to  run  from  the  date 
of  Jeetun  LalPd  death  on  the  Srd  Bbadro  1264,  IFuslee,  corresponding 
with  8ih  August  1857.  The  case  came  before  the  first  Division  Bench, 
and  the  point  being  one  of  considerable  importance  with  reference  to 
which  there  were  conflictiDg  decisions,  the  Division  Bench  referred  it  for 
the  decision  of  a  Fall  Bench.  The  question  has  now  been  very  ably  and 
fully  argued  on  both  sides* 

The  question  turns  upon  the  Mitakshara  law,  that  being  the  law 
of  the  district  in  which  the  lands  are  situate.  We  are  of  opiniou  that 
Luohmun  Peraad's  cause  of  aotion  accrued  at  tbe  time  when  possession 
was  taken  under  the  deed  of  sale,  notwithstanding  the  father  of  Ludunnn 
PeMad  was  then  living. 

It  appears  clear  that,  according  to  the  Mitakshara  law  of  inheritancei 
a  son  acquires  a  right  in  aaoestr.»l  property  during  tbe  life  of  his  father  i 
see  oh.  i,  8.  I :  ''The  term  heritage  signfies  that  wealth  whioh  becomes 
tbe  property  of  another  solely  by  reason  of  relation  to  the  owner ;"  v.  2. 

"  It  is  of  two  sorts,  -  unobslructed  {aprcUibandha),  or  liable  to 
obst  notion  {i<q>ralibandha).  The  wealth  of  the  father  or  of  the  paterna^ 
grandfather  becomes  tho  property   of  his  sons  or  of   hia  grandsons  in 
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rijcht  of  theic  being  hit  Bona  or  gnmdaonB ;  aod  that  is  ap  inheritance  not 
liable  to  obstraoiion*  But  property  devolves  on  parents  (or  uncles), 
brothers,  aod   the  rest,  upon  tbe  demise  of  the    owner,  if  there   be  no 

male  issae:  and  thus  the  actual  ez'steDce  of  a  son,  aud  the  suryiTsl 
of  the  owner,  are  impediments  to  the  succession,  and,  on  their  ceasing  the 
property  deyolves  on  the  aucceseor  in  right  of  his  being  unda  or 
brother.  This  is  an  inheritance  subject  to  obstruction.  The  same 
holds  good  in  respect  of  tbein  sons  and  other  deacendants/'  v«3. 
The  property  in  this  case  was  ancestral,  and  not  the  self-acquired 
property  of  Jeetun  LaU.  The  plaintiff,  upon  his  birth,  therefore,  as  th^ 
Bonof  Jeetun  Lall,  aoquireda  right  in,  the  property,  eyen  during  his 
father's  lifetime;  for  the  case  was  one  of  unobstructed  heritage.  Tba 
author  of  the  Mitakshara  goes  on  to  speak  of  partition,  and  shows  thai 
rights  acquired  by  unobstructed  heritage  exist  before  partition.  He  saye 
in  V.4:— ;**Partition  is  the  adjustment  of  divers  rights  regarding  the  whol^ 

by  distributing  them  on  particular  portions  of  the  ag:i>refiiate."  Y.  5:^ 
**  Bnterta'-niag  the  same  opinion  Narada  says :  '  where  a  division  of  the 
paternal  estate  ia  instituted  by  sons,  that  beoonnea  a  topip  of  litigation 
called  by  the  wise  partition  of  heritage.'''  In  v^  7  ha  discusses  the 
^eatiou  whethei?  property  avisea  horn  partition*  or  whether  tho  partition 
is  of  pre-ezistent  property.  He  saja :  "  Does  property  arise^  from  partif 
taonP  or  does  parljitiou  of  pre-eiitent  property  talfe  place?  Under  this 
kead  of  disouasion,  proprietary  right  ia  itself  neceasarily  explained ;  and 
the queetiin  ia,  whether  property  ia  deduced  fvom  the  a  ered  instituiea 
alone,  or  from  other  and  temporal  proof."  The  author  thep  examines 
the  arguments  as  to  whether  property^  ia  temporal  or  not.  In  the  course 
of  the  discussion,  he  states  that  '*  an  owner  ia  by  inheritanoe,"  and  that 
<*  unobstructed  heritai;e  ia  here  denominated  '  inheritanoe ;' "  v v.  Ift  and 
18 ;  and  after  disou^iug  the  arguments  on  both  aides,  he  comes  to  i^e 
conclusion  that  property  is  temporal.  He  erplains  In  r.  16  the  objeoft 
of  the  di«qnisitioDy  aud  he  proooeda  in  v.  17:  ^'Next,  itiw  doiibto<V; 
whether  property  a^^se  from  partition,  or  the  diTision  be  of  an  exfstent 
right.**  In  vv.  18  to  22  he  stages  the  arguments  urged  by  his  adversariea 
against  his  position  that  property  exists  hefore  partition;  and-  >tt  vv.  83 

to  26  he  puawers  those  objections;  and  then,  in  ▼.  27,  eom'^<4  to  tBe 
conclt^sion  that  property  in  the  paternal  or  ancestral  estate  is  acquired 
by  birth,  although  the  father,  during  the  minority  of  his  sons,  baa 
power  to  dispose  of  it  for  indispensable  aota  of  duty  and  for  other 
purposes  prescribd  by  hw.  He  says:— **Therefore  it  is  a  settJed  point 
that  property  in  the  paternal  or  ancestral  estate  is  by  birth,  although  the 
father  hare  iudepeudant  power  in  the  disposal  of  effects  othw^  thaa 
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immoveables  for  indiipenBable  sots  of  duty  and  for  parposefl  prescribed 
by  text  of  law,  as  gifts  throngb  affection,  support  of  tbe  family,  relief 
from  distress,  and  so  forth:  bat  be  is  subject  to  the  control    of  his  sonff, 
and  the  rest,  in  regard  to  the    immoveable  estate,  whether  acq  nired  by 
himself  or   inherited  from  his  father  or  other  predeoes-or;   ainoe  it  is 
ordained,  *  though  immoreables  or  bipeds  bare  been  acquired  by  a  man 
himself)  a  gift  or  sale  of  them  should  not  be  made  without  oonrening 
all  the  sons.    They  who  are  boro,  and  they  who  are  yet  unbegotten,  and   ' 
they  who  are  still  in  the  womb,  require  the  means  of  support,  tro  gift ' 
or  sale     should    therefore   be    made/"     ''An    exception  to  it  follows 
Even  a  single  indiTidnal  may  conclude  a  donation,  mortgage,  or  sale 
of   immoreable  property,  during  a  season   of  distress,    for  the  sake  of 
the  family,  and  especially  for  pious  purposes.*  **    He  proceeds  : — "  The 
meaning  of  that  text  is  this, — while  tbe  sons  and  grandsons  are  minora 
and  incapable  of  ginng  their  oonsent  to  a   gift,  and  the  like  ;  or  while 
brothers  are  so  and   continue  unseparated,    even  one   person,  who  is 
capable,   may   conolude  a   gift,  hypothecation,   or  sale,  of  immoveable 
property,  if  a  ealamity  affecting  the  whole  family  require  it,  or  the  support 

of  the  family  render  it    necessary,   or  indispensable  duties,  such  as  tha 
obsequies  of  the  father,  or  the  Hke,  make  it  onaToidable  f*  see  r^*  87,  2S 

and  29.  In  ▼.  80  he  points  out  that  separated  kinsmen  should  join,  not 
because  it  is  necessary,  but  beoause  it  is  conrenient  that  they  should  do 
BO  in  ord&c  to  ayoid  future  doubts.  The  paragraph  is  as  follows  :  "  The^ 
following  passage  '  separated  kinsmen,  as  those  who  are  nnseparaied,  ar^ 
equal  in  respect  of  immoyeables ;  for  one  has  not  power  orer  the  whole 
to  make  a  i^ift,  sale  or  mortgage,  must  be  thus  interpreted :  among 
nnseparated  kinsmen  the  oonsent  of  all  is  indispensably  requisite,  because 
no  one  is  fully  empowered  to  make  an  alienation,  since  the  estate  is 
in  oommoD,  but  among  separated  kinsmen  the  consent  of  all  tends  to  the 
fkoility  of  the  transaction,  by  obtiatingany  future  doubt  whether  they 
be  separate  or  united:  it  is  not  required  on  account  of  any  want  of 
BulBcient  power  in  the  single  owner,  and  the  transaction  is  consequently 
Talid  even  without  the  oonsent  of  tbe  separated  kinsmen."  Then 
in  ▼.  33  he  says :— **  In  respect  of  the  right  by  birth  to  the  estate* 
paternal  or  ancestral,  we  shall  mention  a  distioctiott  under  a  separate 
text,"  referring  to  s.  5,  v.  3.  In  a.  5  the  commentator  points  out  in  tt.  1 
and  2  that  **  amon^  grandsons  by  different  fathers,  the  allotment  of  shares 
is  according  to  the  fathers/'  He  says:— "the  distribution  of  tbe 
paternal  estate  among  sous  has  been  shown*  The  anthor  next  propounds 
a  special  rule  concerning  the  division  of  the  grandfather's  effects  by 
grandsons.**' Among  grandsons  by  different  fathers,  the   allotment    o£ 


rULL  BBNOH  BXJhlXaQ. 


BhmwB  is  aocording  to  the  fbtbers.'  Althoagh  grandsons  have  by  birth 
a  right  in  the  gmndfather'B  estate  oqilally  with  sons,  still  the  distributioi 
of  the  grandfather's  property  mast  be  adjasled  throagh  the'r  father?, 
and  not  with  reference  to  them «e1  res.  The  meaning  h>re  expressed  is 
this :  if  Qn«eparated  brothers  die  leating  male  issue,  and  the  number 
of  sons  be  unequal,  one  having  tWJ  sons,  and  another  three,  and  a  third 
four,  the  two  receive  a  single  share  in  right  of  their  father,  the  other 
three  take  one  share  appertaining  to  their  father,  and  the  rernaiuing  four 

similarly  obtain  one  share  due  to  their  father.  So  if  some  of  the  sons 
be  living  and  some  have  died  leaving  male  issae,  the  same  method 
should  be  observed  :  the  surviving  sons  take  their  own  allotments, '  and 
the   sons   of  their  deceased  brothers   receive  the  shares  of    their    own 

fathers  respectively.  Such  is  the  adjustment  prescribed  by  the  text; 
see  T.  2.  **  If  the  father  be  alive,  and  separate  from  the  grandfather, 
or  if  he  have  no  brothers,  a  partition  of  the  grandfather's  estate  with 
the  grandson  Wculd  not  take   place ;  since   it   has    been   directed   that 

shares  shall  be  allotted  in  right  d  the  father,  if  he  be  deceased;  or 
admitting  partition  to  take  plaee»  it  would  be  made  according  to  the 
pleasure  of  the  father,  like  a  distribution  off  his  own  acquisitions.  To 
obviate  this  doubt  the  author  says  ;  ^  For  the  ownership  of  .father  and 
son  is  the  same  in  land  which  was  acquired  by  the  grandfather  or  in  a 
oorrodyi  or  in  chattels  which  belonged  to  him.' "  The  author  then 
proceeds  to  point  out  a  distinction  betwe^i  anoestral  estate  and  that 
which  was  self-acquired  by  the  father.  He  says  :^'*  In  such  property, 
which  was  acquired  by  the  paternal  grandfather  through  acceptance  of 
gifts,  or  by  conquest^  or  other  means,  as  oommeroe,  agriculture,  or 
service,  the  ownership  of  father  and  son  is  notorious,  and  therefore 
partition  does  take  place.  For,  or  because,  the  right  is  equal  or  alike- 
therefore  partition  is  not  restricted  to  be  made  by  the  father's  choice^ 
nor  has  he  a  double  share ;"  v.  5,  In  ▼.  6  he]  goes  on  :— *'  Hence  also  it 
is  ordained  by  the  preceding  text  that  *  the  allotment  of  shares  shall  be 
according  to  the  fathers,*  although  the  right  be  equal."  In  r,  7  he 
says ; — "  The  first  text, '  when  the  father  makes  a  partition,  Ac.,'  (s.  2, 
T.  l),  relates  to  property  acquired  by  the  father  himselfi  So  does  that 
which  ordains  a  doable  share :  '  Ciet  the  father  making  a  partition 
reserve  two  shares  for  himself.'  The  dependence  of  sons,  as  affirmed  in 
the  following  passage, '  while  both  parents  live,  the  control  remains  even 
though  they  have  arrived  at  Old  age,'  most  relate  to  effects  acquired  by 
the  father  or  mother.  This  other  passage,  '  They  have  not  power  over 
it  (the  paternal  estate)  While  their  parents  live/  must  also  be  referred'  to 
the  same  subject.''    In  y.  8  he   says  :-«'*  Thofi,  while  the  mother   is 
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1867        carabla  of  bMriagmore  sons ,  and  tlie  father  retaias  hia  wordly  affections 

Baja  Bak  ^^^  ^^^^  ^^^  desire  partition,  a  distribution  of  the  grandfather's  estate 
TswAsi  does  nevertheless  take  plaoe  by  the  will  of  the  son,"  that  is,  the  son  of 
the  father,  or  the  grandson.  Sir  William  Maonaghten,  in  his  Principles 
of  Hindoo  Law,  say8»  that  when  the  mother  ii  incapable  of  bearing 
more  tons,  distribntioo  of  the  grandfather's  estate  takes  place  by  the 
willCof  the  BOD,  from  which  it  was  contended  that  it  ia  to  bei  inferred 
that,  in  his  opinion,  it  would  not    take   place  whilst  the  mother   was 

capable  of  beiring  children.     But  Maonaghtei^  does  not  refer  to  ▼.  8,  but 
only  to  a  former  paragrspb  which  i  elates  to  self-acquired  property  (1). 

In  §  9  ihe  commentator  of  the  Mitakshard'  gees  on  to  ssy : — **  So 
likewise,  tliC  grands*  n  has  a  right  of  proKibition  if  his  uiiseparated 
father ,  is  making  a  donation,  or  a  sale,  of  effects  inherited  from  the 
grandfather;  but  he  has  no  right  of  interference  if  the  effects  vren 
acquired  by  the  f<ither;  on  the  contrary  he  must  a^qni^soe,  because  he 
is  a  dependant."  The  words  "  the  gr-indson  has  a  rii^ht  of  prohi^  tion*' 
do  not  mean  merely  that  the  son  can  prevent  his  father  from  making  a 

gift  or  sale  of  the  property  by  in j  auction.  If  be  has  power  to  prohibit, 
he  must  have  a  rigfai*  in  the  property,  and  right  bo  aet  aside  the  sale  if 
made.  In  ▼,  10  the  aathor  pruoeeds  i-^*'  Consequently  the  differenqe 
IS  this :  Although  he,"  that  w,  the  son,  '^  ha\pe  a  right  by  birth  in  hi# 
father's  and  his  grandfather's  property,  stilt,  since  he  isi  dependant  Ott 
his  father  in  regiurd  to  the  paternal  estate,  anl  sinoe  the  father  has  a 
predominant  interest  as  it  was  acquired  by  himself,  the  sin  must 
acquieioe  in  the  fath'^r's  disposal  of  his  own  acquired  property :  but 
siiice  both  hare  indiscriminately  aright  in  thi  grandfather's  estite,  the 
son  has  a  power  of  interdiction,  ii  trte  father  be  dissipatiui^  the  pfx>perty /' 
Here,  then,,  is  a  clear  ezpressijn  of  the  graadsdu's  right  to  prevent 
bis  father  from  alienating  ancestral  property.  V^.  11  was  oitei  ta  shew 
that  the  father  was  not  bouad  tj  divide  anoestral  estate.  Bat  it 
does  nob  e^'ttablish  that  paint.  In  thi^t  paragraph  the  co«iiniaali»to.r 
refers  to  Menu  as  an  authority  that  thd  father^  however  relaotanti  must 
divide  the  grandfather's  property,  and  he  points  out  a  distinctioaaa  r^gardfl 
ancestral  wealth  reoovered  by  the  fWther^  which  ia  pajt  Uf.ou  the  same 
footing  as  Sdlf  acquired  property,  and  he  holds  that  M^na,  by  t^ 
decUration,  shows  that  the  father  was    boand   to  divide  other  anoeanral 

property. 

It  is  clear,  then,  that  a  son  by  birth  alone  acquires  a  right  in  ancestral 
property,  and  that  he  has  a  right  during  his  father's  lifetime  to  compel 
a  partition  of  such  property;  that  the  father  QanzLpti  witlv>u^  thaopz^eot 

r 

(1)  See  Ch.  17,  pp.  43, 4i. 
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Qf  the  Boa,  n^lieBiiiie  Bttoh  pifoperty  6bO$(^  f or  tiiffieieiit  Oftttse,  and  tluht 
the  son  mi»y  prohibit  the  father  from  so   doing.    It  bas  been  held  that 
the  9&a,  has  not  merely  the  right   to  prohibit,   bat  that  he  may  eae  to 
Bet  aside  the   alienation  if  made.    In  MuuamnU  Boopna  t.  Bay  Beoiee 
Uvunetn  (1)  it  was  held  that  the  sale  of   joint  audi?ided  property  in   a 
llithila  family  without  neoessity  was  yoid,  unless  made  with  the  assent 
of  an  the  joint  sharers^  and  th&t  it  wa<i  net  Talid  even  for  the   seller's 
oVm  share ;  and  it  was  stated  by  the  Judges  to  have  been  repeatedly 
so    held.     In   Virasoami  Gramini   v.   Ayyctsvaim    Qfamini   (8)  it   was 
held  that  a  member  of  an  undivided  Hindu   family  may  alienate  tiie 
share  to   which,  if   a  partition  took    place,  he    would    individaally   be 
entitled.    It  is    not  necessary    for  us  to  determine    which   of  the   two 
doclrlnes  is  correct.    All  that  we  have  to  do,  is  to  determine   when  the 
cause  of  action  accrued.    If  the  sale  was  valid  as  to  the  father's  share, 
it  must  have  operated  as  a  severance  of  the  joint  interest  in  the  property 
included  in  the  conveyance.    If  so,  Luchmun,  the  only  son  then  living 
might  have  sued  the  purchaser  for  a  partition  of  the  property,  or  to  reco- 
ver his  own  share  of  it.    The  father's  death  in  that  case  would  not  alter  his 
lights.    If  the  sale  was  invalid  as  regards  the  father's  share,  the  son  might 
have  sued  in  the  father's  lifetime  for  a  partition  to  recover  the  whole 
estate  to  be  held  as  joint  family  estate.    It  can  scarcely  be  supposed  that 
the  father  oould  join  as  a  co-plaintiff  to  set  aside  his  own  alienation  for 
a  valoable  consideration,  or  that  he  would  be  entitled  to  share  the  profits  of 

tiie  estate  ^hen  received  by  the  son  to  be  held  as  jo^nt  family  estate  <3). 

It  is  not  necessary  to  determine  th^se  points,  or  to  consider  whehter  the 

fatker,if  living,  would  have  had  to  be  made  a  co-defendant,  if  he  eould 

not  be  made  a  c>-plaintiff  in  such  a  su't;   or  whether   the   purchaser^ 

il  not  entitled  to  hold  the  father's  share  of   the  property  conveyed,  or 

to  compel  a  partition  of  the  property,  might  not  be  eqnitably  entitled  to 

ihe  father's   share  of  the  profits  when   collected.     The   determination 

of  these  points   does   not  appear  to    affect  the  question  of  limitation* 

Even  if  the  son  would,   upon  the   father's   death,   become   entitled   to 

the  father's   share  by    survivorship,    and    consequently  entitbd    to  a 

^eater  tnterest  in  the  estate   than  he  had  in  hts   father's  lifetiflii6» 

that  would^  ^net    necessarily    afiEect   the     question    of    limitation.      If 

the    son    might   have  sued  in    the   fathft>'s    lifetime,   either   with    or 

without  joining  the  father  as  a  co-plaintifE,  and  have  recovered  in  that 
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(1)  8.  D.  A.,  1858, 344,  PerMi,  4  B.  L.  B.,  A.  C,  118 ;  Ma^6Mr  Per- 

(2)  1  Had.  Sep.,  471.  sad  v.  "BAthyud  Singh,  12  B.  L.B.=90^  and 
(8)  See  Ea;s  Bam  TeuMyr.  Irtkhmun  Jugdtigf  Narahn  Wng  v.  BundUU^  ib.,  WK 
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1S07  >nii  all  that  he  wai  anttiled  to,  tha  death  of  the  father  ovM  not  create 

"IrajI  Bax  ^  ^^^  cause  of  action.    If  the  son  might  hare  jotned  the  father  aa  a 

Tbwabt  oo'p'atntiif,  and  the  etiit  would  not  hare  abated  by  the  father's  death 


^'  bat   would   hare   smrrired   to    the  sod,    11  seems   that  the  oaoae  of 

PsasAO.  A'^ioit  most  have  been  oomplete  in  the  father's  lifetime.  If  three 
joint  tenants  are  dispossessed  of  an  esUte,  thej  maj  join  in  an 
action  to  reoo?er  it  back  from  the  wrong*doer.  When  recoTcred. 
the  estate  belongs  to  the  three  jointly.  If  one  of  them  dies*  the  two 
snrviYors  maj  s  le  for  it>  and^  when  recorered.  the  estate  would  belong  to 
tlie  two  jointlj.  Yet  no  one  would  oonteod  that,  if  all  the  three  lived 
for  twentj  years*  a  new  cause  of  aotioo  would  accrue  to  the  sarrirors 

upon  the  death  of  the  one,  beesuse  they  had  a  greater  into  rsst  after  hie 
df ath  than  they  bad  in  his  lifetime.  The  cau^e  of '  action  is  the  same, 
notwithstanding  that  the  two,  by  surrirorship,  bare  a  greater  interest 

in  it  than  they  had  before.  The  cause  of  action  in  «uch  a  case 
would  accrue  at  the  time  of  wrongful  dispossession.  This  is  merdy 
put    as    an    illastration.    It    is    not    iutendsd    to  say  that   a   joint 

Hindoo  family  ere  the  same  as  joint  te  lants  under  the  English  law. 
So  in  a  case  under  the  ICttakshara  law,  if  a  father  and  a  eon  of 
full  age  should  be  dispossessed  in  the  father's  lifeume  of  ancestral 
property,  the  son  eoold  not,  upon  the  father's  death,  twenty 
yemrs  afterwards  sue  to  reooTer  the  estate  npon  the  ground  that 
limitation  did  not  begin  to  run  in  the  father's  lifetime.  The 
inconvenience  which  would  result  from  holding  that,  in  cases  like  the 
present,  limitation  does  not  commenee  until  the  death  of  the  father, 
would  be  Tory  great.  The  death  might  happen  twenty  or  thirty 
y^ars  after  the  sale,  and  after  the  property  has  been  sold  by  the  first  pur. 
obaser,  and  pa«sed  successively  into  the  hands  of  sereral  subsequent 
(ciMi/tis  purohasers  for  valnable  consideration,  and  when  the  last  pur- 
chaser in  poeaession  might  be  wholly  unable  to  prove  whether  the 
circumstances  of  the  joint  family,  at  the  time  of  the  sale,  were  aach  as 
to  justify  the  sale  by  the  father.  Inconvenience  could  not  be  allowed 

to  affect  our  decision  if  the  law  were  clear,  but  it  is  a  matter  to  bo 
taken  into  conaidei-ation  in  determining  what  the  law  ia« 

The  next  question  to  be  decided  ia|  did  a  new  canae  of  action  accrue 
npon  the  birth  of  Radhamohun,  the  yonnger  brother,  either  to  him 
alone,  or  to  him  and  hia  brothel  jointly  P 

Luohmun  Peraad  waa  bom  in  1F87.  Badhamohnn  was  not  bom  until 
the  end  of'  1856  or  the  beginfng  of  1857,  only  about  nine  yeara'af  ter  the 
■ale  in  It  18,  and  not  twelve  yeara  before  the  commencement  of  the  suit. 
It  aeema  clear  that  no  new  cause  of  aotion  aooraod  upon  his  brith. 


It  is  eJeaf  fchaf,  before  tis  bif.H.  his  (athe*  aiid    fcis  brttW  might  hivh 

made  a  partition  of  the  eitateT  and  i^   they  W  done   bo,  ho  w6«dd  have 

had  no  interest  in  the  share  a'lottSd    to  his    hrotber   (lititatshara,  ch.  i, 

8.  6) ;  and,  before  his  birth,  his  father  m'ght  have  sold  the    share  aDofted 

to  him.    So   ihe  fiither  and  his    elder    brother,  or  the  fetber  with  the 

Msent  iX  the  elder  brother,  might,  before  his  birth,  hive    sold  <!ie   Estate' 

and  the  saU  would  hare  been  binding  upon  him.    It  is  cootenoted   that! 

altTiough  Badhamohan   would   ta*e   been  bound  by  sate   made  tij  tbi 

•    fiither  jointly  with  Luohraun   i'orsad,   still  he  is   not  bound  by  a  sale  by 

the  father  alone  without  the  consent  of  Lachmnn. 

If  the  father  and  Luchmiih  bad  been   turned   out  of  possession  by  a 
^r6rig.doei»,  the  cause   pt  action  wotild  have  accrued  at    the   time   ot 
dispoBSession,  lind  a  neVr  oftns^  of  aotiod  woWd'  not  have  accrued  upon 
<h6  birth  of  RadhariiohuD.    KidWLmohnrt   snccesdedf  to  tb6  estate  as  it 
*»sWheAhBW8s  btm.    Hehadiitf  right  to  dissent  <ro«  the  sale,   Li 
W  win  Aot   bw*  4t  the   tim^.    The  sale  miight  ha^o  bWri   iivAUd   ki 
*^m  Lnchmun,  bdt  tbW  6fti«o  6f  liotion  «rctaed  to  LocBmutt  imme^ 
diatety  the  purchaser  took  ^ortisssioik.    If  Bridhamohun  bad  been  bowi 
at  «b«  time   when  tbe  cbtate  wai  Mid.   th«  f^her  woi«d  hive  hwti 
entitled  to  <ml:^  flne.thira  of  the  estate  upon  psrlitioi  -,  but  a  it  was,  «b« 
father  and   Luohmari     wottld  ti6h  have  been    ontifled     to  one-balfv 
f  partition  had   been   made   at  that  timi.    If  fhe  cas«   of  Viratnamt 
Gramtn*    y^    Ayya,>aini    Oramni    (I)  is   oorreW,    th*    ffcthor   might 
have  lawMly  sold     one-half  at     tfattt     time,     but     if  Bodhamohun  otf 
his   birth  acquired   a    new  rijcht     agaiust   the   |»nftbaher,-  it   was  a 
right  which,  if  partition   had   been  made  at   that   time,  would  have 
entitledhim to  one-third.    Now   if   Lnobmun  had   sued  and  reoevereA 
one-half  before  Kadhamohun   wa*  bom,  could   B^ftamohun   upon   his 
birth  have  suedforone-thirdf    U  so.  the  pa^haser,  init«d  J ^^n. 
inghaH.  would  in  fMt  be  able  to  retain  o,.ly  half  mU^  on«4h.rd  of  thtf. 
property  conveyed,  or  in  other  words  one-  sixth  instead  of  h»lf. 

hT^1?T ^*'*"] ^ *""• '•'**"''  Bwibamohun' Became  eniitTed  toon 
h.s  birth  be  derived  it  by  unobstructed  he  itag.,  or  it.  bert«„oe  tZ 
h,s  father.  U.  could  not  iuh-rit  ««y«hig  whk*  his  frther  Us 
Uwfally  conveyed  away.  If  the  f-tfc*  parted  Wfth  his  *wu  sha«  be 
co^d  not  inherit  ally  profit  K  the  oenv^ce  caused  *  ZLe^ 
ofthejomtint^estof  him«,d  Luchmun.  snd  ^s«d  bis  o.^Wte 
the  purchaser,  Rrfhamohun,  ah  h4ir  of  theft»the-  <y,„M  «„*  li.  -. 
part  of  the  sha«  which  paiised  to  th/pui^blj  Li*!'':*^^ 
inherit  fiom  .is  father   «iy  part   of  LJitri^'i;  ^T  t     I 
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inherited  only  a  cause  of  ftctionf  and  it  it  difficuH  to  see  hoir  be  codM 
'  even  inherit  that  from  hia  latheri  auleea  h^^  father  had  a  right  to  aefe 
aside  bii  own  sale.  Even  if  be  took  by  itiheritan<-e  from  his  fatbe  an 
intereet  in  Lacbmnii'a  right  of  action  against  the  parchaeer,  be  must 
have  inherited  it  sobjeot  to  the  operation  of  the  i^tatute  of  Limttaiion 
npooit  At  all  events  BadHamohan's  birth  could  not  create  a  fie«h 
interest  or  a  new  right  of  action  ia  Luobman*  either  alone  or  jointly 
with  himself.  Lochmnn  is  now  suing  upon  a  joint  canse  of  action. 
Lnohmnn's  interest  ii\tt  is  clearly  barred  by  limitation.  If  there  is  any 
cause  of  action  which  is  not  barred,  it  mast  be  a  separate  canse  of  aetioa 
in  Badhunohnn.  I  do  not  think  that  a  separate  cause  of  action  in 
Badhamohan  was  canned  by  his  birth:  but  it  is  not  neoessa*7  to  deter, 
nine  thai  qrtestion,  as  the  canse  of  action  now  sAed  upon  is  a  joint  caoso 
of  action  in  Luchmnn  and  Radhamohun.  Limitation  ii  pleaded  to  a  j<»int 
cause  of  action.  If  that  iisue  is  found  ajjainst  Luchmun,  ]  should 
think  he  could  not,  as  guardian  o(  Badhamohnn,  be  allowed,  under  the 
allegations  in  this  snit^  to  recover  upon  a  separate  cause  of  action,  if 
any  accrued  to  Badhamohnn  on  h's  birth.  That  would  be  a  wholly 
diiferent  cause  oE  action  from  that  sued  upon.  It  is  clear  that  Badha- 
mohnn did  not  upon  his  birth  inherit  from  his  father  a  joint  canse  of 
action  with  Lnchmun,  and  that  Luchmnn's  causo  of  action  did  not  accrue 
upon  the  birth  of  Badhamohnn. 

Therefore,  we  are  of  opinion  that  limitation  did    bar  the  suit  so  far  as 
it  related  to  the  "canse  of  action  onl*of   which    Appeal  No  241    arises 
consequently  the  decision    of  the    Principal    Sndder   Ameen  as   to  (hat 
cause  of  action    must  be  reversed  wiih  costs,   and  in  respect   of   it  a 
decree  given  for  the  defendant. 

This  decision  applies  also  to  the  defendants  who  are  interested  in 
the  lands  to  which  the  Appeal  No.  2b6  relates.  The  deed  of  sa^e  in 
that  case  was  executed,  and  possession  taken  under  it,  ia  1845,  and 
consequently  the  suit  was  barred  in  1803. 

As  to  Appeal  No.  249,  the  deed  was  dated  in  l888i  and  possession 
followed  immediately.    Consequently  the  suit  is  barred. 

We  now  come  to  oonsider  Appeal  No.  228.  In  thab  case  the  deed 
was  duted  18th  August  1847.  There  was  a  decree  for  foreclosure 
in  1849,  and  a  decree  for  possedtion  on  the  9th  January  1852,  If 
the  cause  of  action  accrued  npo  i  the  exeoution  of  the  bill  of 
conditional  sale  in  1817,  it  was  barred.  If  it  dates  from  foreclosure 
in  1849y  it  would  also  be  barred.  Neither  Luchmun  nor  Badhamohnn 
were  parties  to  the  foreclosure.  If  it  dates  from  the  time  whed 
possession  was  taken  under  the  decree  of    1852,  then  it   is  not    barred 
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We  are  of  opinion  that   limitation  began   to  mn  from  the  time  when 
possession  was  taken,  and  not  from  the  date  of  the  mortgage  deed  under 
which  possession  was  not  taken,  nor  from  the  date  of  the  foreolouee. 
Prior  to    185:1,  when   possession   was   taken,  all  was    on  paper.      The 
plaintiffs  were  no  parties  to  the  foreelosnre  suit,  and  are  not  bound  by  it. 
We   are  of  opinion,    that  the   cause  offaotion,   if    any,   accrned    when 
posaession  of  the  land  was  taken  by  the  purchaser.    Suppose  a  penoa 
not  having  any   title  to  the    land  were  to  mortgage  it,  the  owner   of  the 
land  would   not  be  bound  to  bring  an  action  directly  the  mortgage  deed 
was  executed.    Or    suppose  the    mortgagee  were  to    go  on  to    foreclose 
the  land,   and  not  to  make  the  owner  of  the  land  a  party,  he  would  not 
be  bound  to  come  in,  nor  would  he  be  affected  by  the  decree  in  that  suit, 
He  might  very  reasonably  say :— "Why  should  I  be  obliged   to  incnr  the 
oosts  and  harassment  of  a  suit,  when  the  property  remains  in  my  posses, 
slou  P    It  will  be  time  enough  for  me  to  interfere  when  my  possession  is 
interfered  with."    That  appears  to  be  the  time  when  his  cause  of  action 
accrued,  so  far  as  the  right  to   recover  possession  is   concerned.    The 
parties    were  not  bound  to   bring   a  suit  to  set  aside  the  deed.    They 
might  have  possibly  brought  such  a  suit,    if  they  had  pleased,  so  that 
they  might   have  the  validity  of   it  tried  at   once,  when   witnesses  were 
forthcoming  to   prove  that  there  was  no    auffiotenfe   oaase  for  the  mort 
gage.    The   rii<ht   to   set  aside  the  deed   is  a   distinct  right   from  the 
lighb  to  reoover  possession* 

There  is  one  case  in  which  it  was  held  by  the  late  Sudder  Oourt  that 
the  plointififs  case  was  out  of  time  under  the  Statu  t  e  of  Limitation,  and 
his  cause  of  action  aoorued  at  the  date  of  mortgage.  It  was  however 
admitted  in  that  case  that  the  defendant's  father,  who  was  the  original 
mortgagee,  obtained  possession  at  the  time  at  which  the  deed  was  executed* 
The  case  is  not  in  point,  and  we  think  that  as  regard  8  the  Appeal 
No.  228,  the  case  was  not  barred. 

The  same  reasons  apply  to  Appeal  No.  252,  in  which  case  the. 
decree  for  foreclosure  was  in  1854^  and  posaessioQ  iras  not  taken  nnti^ 
afterwards. 

The  necessity  of  separating  all  these  different  casee  in  delivering^ 
judgment  in  appeal,  shews  the  difficulty  and  aimeyance^  to  which  defends 
ants  must  be  put,  by  being  joined  in  one  action  in  respect  of  different 
oau«es  of  action  to  set  aside  the  various  deeda  ezecated  under 
differont  oiroanutances,  and  in  respect  of  whloh  th^y  have  no  common 
interest. 

It  having  been  decided  in  the  cases  out  of  which  Appeals  Noe.  22S 
and  212  ariBe>  that  the  Statute  of  lomitation  did  not  apply^  the  appeals 
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will  go  b«ck  to  the  DiTision  Bench  which  referred  them  to  thie  Coarl, 
to  determiDe  the  appeals  so  far  ea  the  other  iseaes  are  conoemed. 

It  appears  that  in  Appeal  No.  240l  no  question  of  limitation  arises^ 
That  appeal  will  therefore  go  baok  to  the  DiFision  Bench  to  he  detep- 
mined  on  the  merits. 


B^s  Bvr  BamM  P^a^och,  Ei ,  Chief  Justine,  Ur.  JuHioB  Kemp,  Mr. 
1887  Ju$iice  8«t<n^Karrf  Mr,  Juitiu  L*  8.  Jackion^and  Mf.Juitioe  Phea^^ 

Julti  8 

T-J —  JOYNABAIN  PATTUa(DEFE!n)Airr).w  BU8SICK  iiOHUN 

BANBBJB  tf  AKD  oTRSBs  (Fuiirmm).  • 

Begutatum  JIY  pf  1797,  m.  4i^S4curiiy  for  EvecutiQn'qf  Ikeret^^-Jfypeal  to  the 

privy  Council 

The  plaintiffs,  in  ezeontion  of  a  decree,  whkh  had  hsen  affirmed  hj  the  Hi^jh 
Co^rt  on  appeal,  obtained  pouestion  of  the  land  decreed,  and  realised  their  ooete. 
The  defendant  afterwards  filed  an  appeal  to  the  Privy  Coaneil  againBt  the  decree 
of  the  HigbOonrt.  After   adrntision  of  theappeal   he  applied   that  the  plaintiffs 


mitht  be  called  npon  toTumish  secnntT. 

Meld,  that  nnder  s.  4,   Regalation    aIV  of    1797,  the  application  coold  not 
be  entertained. 

Thb  plaintilfs  in  this  oase  haying  ohtained  a  decree  for  peeeession  of 

^«rtam  land,  and  for  costs  of  the  snit,  the  defendant  appealed  to  the  High 
Gonrt,  bat  his  appeal  was  diemiBted,  and  the  plsintiflfs,  in  ezecation  of  the 

deoreoi  got  possession  of  the  land  and  realised  their  costs.  The  defend* 
ant  sabseqnently  filed  a  petition  of  appeal  to  H«r  Majesty  in  OonnoiU 
which  was  admitted,  and  he  then  applied  to  the  High  Ooort,  piajing 
that  the  respondents  might  be  called  npon  to  fnrnish  secnrity  aa  ixsnal.  . 
A  mle  was  granted  calling  upon  the  platntiffB  to  show  oanse  why  they 
should  not  fnrnish  seonrity. 

•  Baboo  Mohiny]  Mdhun  Soy  showed  cause,  and  relie^i  on  a  rnling 
1^  Kemp  and  GMoTor,  JJ.,  in  Hmo  Soandwee  Delia  ▼.  8Uven§<m  (I), 
to  the  effect  thatt  after  eaeontion  has  gone  nndw  a  daoree  ol  the  High 
Oonrt,  the  party  in  possession  cannot  be  oallednpon  to  give  secarity 
nnder  Begolation  XYI  ol  1797,  and  he  referved  to  another  ca^A  in 
which  Shnmboonath  Pandit,  J.,  mied  the  same  thing  (2}. 

Jackaoii«  J./  before  whom  the  role  o^me  on  for  hearing,  differing 
from  the  decision  in  Swro  fleomittfiss  Deibia  ▼.    8t09&n^n   (1),   and 

considering  that  ''the  provisions  of-  the  Begnlation  cited  enabling 
the  Sadder  Oonrt  either  to  take  security  from  the  party  execnting  the 
decree^  or  to   stay  execution  on  seonrity   be  ng  given  by  the  appel* 

f  Privy  OopQoil  AppeaL 
(1)  0  W.  B.»  Mis.  Bnl.,  18.  (S)  Not  reported. 
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If^nfc  to  Ensl  ^nd,  ^pply  to  eases  in  which  the  party  hplding  the  deot^e  of 
the  High  Court  has  got  the  start  of  the  appellant  to  England  by 
obtaining  possession  in  execution,  as  well  as  to  the  eases  where  the 
appeal  has  been  first   lodged/'  referred  the  matter  to  a  Full  Bench* 

Mr.  Mht^  and  Baboee  Kishen  Kitihore  Qhose  and  Wo&me9h  Ohunder 
Sanerjee  for  the  appellant. 

Mr.  Doyn^  and  Mr.  Featook  (Mr.  Gregory  and  Baboo  Mohiny  Mohun  Bay 
with  them)  for  the  re^poiideats. 

The  following  jdugments  were  delivered  by  the  Fall  Bench : 

PJIA.C009:.  0.  J.  (Kbkf,  Sstox^Kark,  and  PsiAa,  JJ.,  concurring).— 
We  should  bi^TO  been  very  glad,  if  we  could,  to  uasist  tbe  appellant 
in  this  case.    But  his  application  cooies  too  late. 

Section  4,  Begulatiou  XVI  of  1797,  enacts:— *' In  oases  of  appeal 
to  His  Majesty  in  Council  the  Court  of  ladder  Dewacny  Adawlut 
may  either  order  the  jtidgment  passed  by  them  to  be  carried  into 
eoDBeation,  taking  sufficient  security  from  the  party  in  whose  ta^or 
the  same  may  be  passed,  for  the  due  perforcnanoe  of  suoh  order  or 
deoree  as  His  Majesty  his  heirs,  or  soeoesscnrs,  shall  think  fit  to  make 
on  the  appeal,  or  suspend  ihe  exeeutaon  of  their  judgment  during  the 
appeal,  taking  the  like  security  in  the  latter  case  from  the  party  left  in 
possession  of  the  proper&y  adjudged  against  him :  but  in  all  oases  security 
is  to  be  given  by  appellants,  to  the  satisfaction  of  the  Budder  Dewanny 
Adawlut,  for  the  payment  o!  all  such  costs  as  the  said  Court  may  think 
likely  to  be  incurred  by  the  appeal,  as  well  as  for  the  performance  of 
such  order  or  judgment  as  His  Majesty,  his  heirs  or  SHooessow,  may 
th'mk  fit  to  give  thereupon  :  and  after  reeeiving  sooh  seourity,  the  Oourfc 
of  Sudder  Dewanny  Adawlut  are  to  declare  the  appeal  admitted,  and  to 
give  notice  thereof  to  the  appellant  and  respondent  reepccuvely,  that 
th^  may  take  measures,  the  one  to  proseonte,  the  other  to  defend,  th^ 
cansein  appeal  before  His  Majesty  in  Privy  CounoU,  aeoordinsr  to  the 
established  mode  of  proceeding  in  similar  cases.'* 

Now,  in  this  case,  before  the  appeal  was  preferred,  and  before  any 
application  was  made  to  this  Court  to  order  execution  to  be  suspended 
upon  the  appellant's  giving  security,  or  requiring  the  plamtiffB  to  give  * 
security  for  the  execution,  exeontion  wae  issued,  and  the  land  was 
given  over  to  the  plaintiffs  in  execution  of  their  decree,  sotha*  nothing 
remained  to  be  done  under  the  execution.  If  we  were  to  make  an  order 
in  thi«[  CMo«  ^®  ^^^  »o*  <>'^^  *^®  exeoution  to  be  suspended,  beoauso 
H  has  been  executed.   All  th%t  we  oould  dowoeldbe  to   order  the 
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exeentioa  to  be  set  aside,  or  to  award  restitotion.    That  appears  to  urn 
"  to  be  doing  more  thftii  we  are  anthoriaed  to  do.    Therefore  it  ie  too  late 
to  grant  tbe  application  now  made. 

Suppose  the  appeal  in  this  case  had  not  been  from  a  decree  relating 
to  land,  bat  had  beei  against  a  d«cree  aw4rdiag  a  lac  of  nspees  to  be 
paid  to  the  plaintiff,  and  that  nnder  an  ezecation  property  had  been 
seiaed  and  sold  and  the  aioonnt  levied  and  paid  o^er  to  the  plaintiff  in 
the  suit,  and  the  plaintiff  had  laid  ont  the  money  in  an  inveetmest  upon 
a  morrgage  for  fire  years.  What  conld  the  Conrt  do  ?  Oonid  we  order 
the  ptftintiff  to  bring  bnck  tbe  money  P  Clearly  not. 

Sttppose  the  Court  should  order  the  plaintiff  in  such  a  ease  to  ^ve 
security,  or  to  bring  back  the  money,  and  he  could  not  do  so,  could  we 
attach  him  for  a  contempt  and  put  him  into  prison  F  Li  such  a  case 
tho  Court  could  not  enforce  ita  order. 

It  is  said  that  in  all  cases,  if  the  Coart  cannot  act  after  execution  haa 
been  executed»  the  plaintiff  succeeding  will  be  a^le  to  get  execution 
before  the  defendant  can  stop  him  by  patting  in  an  appeal,  because  it 
is  urged  that  s,  4  does  not  require  the  Court  to  take  the  alternative 
pointed  ont  nntil  the  appeal  has  been  admitted.  But  we  are  not  sur« 
that  that  is  the  true  coastniction  of  the  section.  We  rather  think  it  is 
not.  That  question,  however,  is  not  before  us  now,  it  will  have  to  be 
jEbially  settled  when  it  shall  arise.  Security  for  cost,  in  appeal,  and 
for    the   performance   of    such   order  as    Her  Majesty   may    think  ft^ 

to  give,  is  to  be  giren  '*  in  all  cases  of  appenl"  to  Her  Ifflgesty  in 
Council.  Now  the  words  "  in  all  caaes  of  appeal*'  cannot  mean 
cases  of  admitted  appeal,  because  the  Court  are  to  require  security  ''for 
the  payment  of  all  auoh  ooets  as  well  as  for  the  performance  of  such 
order  or  judgment,  as  His  Mvjesty,  his  heira,  or  successors  may 
think  fit  to  give  thereupon;  and  after  receiving  such  security  are 
to  declare  the  appeal  admitted.*'  6o  that  in  all  cases  of  appeaT» 
Bomething  at  any  rate  is  to  be  done  before  the  appeal  is  to  be 
admitted,  namely,  security  is  to  be  given «{or  the  costs  to  be  incurred  in 
tbe  Privy  Council.  Therefore  the  worJs  "  in  cases  of  appeal"  may 
mean  cases  of  appeals  preferred,  and  do  not  necessarily  mean  *'  inoasea 
*  of  appeals  admitted.'' 

If  the  party  should  fail  to  get  his  appeal  ultimately  admitted,  the 
or^)er  for  security  will  go,  because  it  is  on)y  an  order  conditional  on  his 
appeal  being  admitted.  If  the  appellant  fails  to  give  security,  the  case 
will  stand  tks  if  there  had  been  no  appeal,  and  the  execution  will  go 
upon  the  appeal  being  rejected  for  want  of  the  secnrity  being  properly 
tendered^   This  application  will  be  refused  with  costs. 
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Jacxsov,  J.-^ After   hoarini^   the    farther  argument  which  has  taken  1867 

place  on  this    point,  I  am  not  disposed  to  die  enb    from    the    jadgmea^  -            I~ 

delivered   hy  the    Chief   Justice,   and  which    is    the  jadprment   of  the  Pattor 

Court,  on   the   point,   that   is^   which  has  heen  sabmicted  to  the  Foil  V' 

F^nch,  namely  that  after  execution   has  once    gone  out,  it  is  beyou'^  the       Mo  run 
power  of  this  Court,  and  not  witViin  the  scope  of  8.4,  Regulation  XYI    Bamsbjbb, 
of  1797,  to  set  aside   the  execution. 

On  the  other  point,  which  has  been  thrown  out  by  the  Chief  Justice 
,  1  wish  to  be  understood  as  reserring  my  judgment.  It  is  not  before 
«QS  to-day,  and  1  have  considerable  doubt  as  to  the  construotion  of  the 
words  '*  in  cases  of  appeal'*  and  as  to  the  meaning  to  be  put  on  the  latter 
Part  of  th  e  section ;  it  appears  to  me  quite  possible  that  the  words  *'bub 
in  allcaaes,"  should  there  mean,  **  be  it  understood,  however,  that  the 
appellant  must,  before  the  appeal  is  admitted,  take  such  aud  such 
steps.''  If  that  be  the  tree  construction,  considerable  hardship,  no 
doubt,  will  arise  to  persons  who  h  ive  lost  their  appeals  in  this  Court. 
I  think  it  will  be  almost  always  in  the  power  of  p  rsons  who  have  been 
■nccessfal  in  this  Court  to  defeat  th%  persons  who  are  desirous  of  appeaU 
ing  to  England  and  of  availing  themselves  of  the  provisions  of  s.  4», 
Be^ulatioa  XVI  of  1797,  by  taking  out  execution  beford  the  losing 
party  can  move  in  the  appeal  to  England.  I  wish,  therefore  to  have  it 
uiiderst  od  thit  I  reserve  my  opinion  on  this  particular  point.  Other* 
wi;ie  I  agree  in  the  judgment  of  tbe  Chief  Justioi. 


B^or§  Sir  Bamen  Teacoeh,  KU  Chief  JoBtice,  Mr,  Juiiice  Kem/p,  Mr.  JuitioB 
Seion-Karr^Mr.  Juatioe  L.  S.  Jack&on,  and  Mr.  Juitiee  Phear, 
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PEBSAD   (JUSeiUKT  DEBTOR).*  — — — 

AjppM  to  ffer  Majesty  in  OoimeU^Ewcution  qf  decree. 

An  appeal  lies  to  Her  Majesty  in  Council  from  an  order  passed  bj  the  High 
Court  in  case  of  ezeoation  of  decree  ia  which  the  amoaat  involved  exceeds 
Its.  10,000. 

This  was  an  application  for  leave  to  appeal  to  Her  Majesty  in  Conncil 
asainst  an  order  of  the  High  Court  passed  in  exccuti  in  of  a  decree  in 
which  the  iimonnt  involved  exceeded  Rs.  lO.OOOi 

The  application  came  on  for  hearing  before  L.  S.  Jackson  J.,  wl^o, 
differing  from  the  ruling  In  the  matter  of  the  Petition  of  Bamundoae, 
Mookerjee  (1),  referrred  the  following  qucBtion  for  the  opinion  of  a  Full 
Bench. 

•  Privy  Council  Appeal,  No.  853  of  1865 

« 

(1;  8  Ser.  R«p.,  471. 


o*  the  ttiA    Court  in  matters  relating  to  exeontion  of     decree*,  and   in 


MuM4if  At    ^^    matterd  called  mi8cellaneou%   not  being  ct  oriminal   iurlsdiotaoii 
Bmum      in  wHioli  tbe  amount  involved  exceeds  Bs.  10,000.'* 


V, 


RuoonoKATS      Blf«  (7.    Oriif^fy  tot  the  AplMllant. 
Pbbsao. 

Baboon    OnooMe   Okmnder   U^hmrj-  and    2VwTiioJbMkfc   8m  lor  the 

respondeat. 

« 

The  opinion  of  the  Full  Bendh  was  delivered  by 

Pbacock,  C.  J.— The  qu^stioil  is  whether  an  appeal  lies  to  der 
Majest J  ill  Council  against  an  order  of  this  Court  passed  in  a  cfhse  of 
execution  of  decree  in  Which  the  amount  involved  exceeds  As.  16,000  or 
irptrards*    We  are  of  opinion  that  an  appeal  does  lie. 

OL  89  of  t^e  Letters  Patent  of  the  High  Oouf t  ifLres  te  appeal 
**  in  any  matter  not  beialg  of  ciiminaV  jnrttdiotioil,  from  any  final  judgr* 
neat,  decree^  or  order''  of  the  High  Court  made  ou  app«al»  protided 
that  the  sum  or  mabcer  at  issue  vi  a(H)9e  the  amount  or  valntf  of 
Bs.  10,000.  There  is  ati  additiotmi  cfabusts  (ol.  40)  #hich  ((ites  An 
appeal  from  intertojotory  ju^lg<nellts,  decreet^,  and  oMers. 

There  are  many  things  done  in  execution  of  a  decree  which  may 
laise  very  imporiaut  qaeations  relating  to  property  of  thd  value  of 
Bs.  10,000  and  upwards.  If  the  sum  or'  niatter  «t  issue  is  noA 
above  th^t  amount,  ihe  order  wj>ald  not  be  api^eolabl^  to-  Her  Msjesty  ia 
Gouucil,  unless  when  the  Court,  for  other  reasons,  may  think  proper  to 
admit  sii  appeal. 

By  s.  283,  Act  VILI  of  1359,  it  was  enacted  that  "all  qnestiona 
regarding  the  amount  of  any  profits  which,  by  the  terms  of  the  decree, 
may  have  l>een  roierved  for  adjustment  in  the  exesotion  of  the  decree, 
o^r  of  any  iDtiesne  profits  or  interest  which  may  be  payable  in  respect  o^ 
the  subje.t- matter  of  a  suit  oetwaoa  the  date  of  the  institution  of  the' soft 
and  execution  of  the  decree,  as  well  as  questions  relating  to  sums  alleged 
to  have  been  paid  in  dischargb  or  satlsfaotioii  of  the  decree,  or  the  Hkev 
shall  be  determined  by  order  of  the  Court  exBotiting  the  deorspe,  and 
not  by  separate  suit :  and  the  order  passed  by  the  Court  tfhall  be  open 
to  appeal''  That  section  was  repealed  bys.l»  Act  XXUI  of  1H$1, 
and  it  WiS  re-enacted  by  s.  11.  which  was  as  follows:  "Alt 
qoestions  regarding  the  amount  of  any  mesne  profits  which,  by  the 
terms  ef  the  deoree,  miy  have  been  reserved  for  lidjustment  in  the 
execntion  of  the  deoree,  or  of  any  mesne  profits  or  interest '  which  may 
be  payable  in  respect  of  a  sabjeot'-ttfttte^  of  iC  suit  betweaa  the  date  d! 


jnjhh  BiiireH  Kvumen: 
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histitation  of  the  snife  and  eteoation  of  the  decree,  aa  well  as  qaestions 
relating  to  sams  <bllej<ed  to  have  been  paid  in  discharge  or  eatiafaction 
^  the  decree,  or  the  like ;  aud  any  other  qnestiona  arieinff  betireen  t)ie 
parties  to  the  aait  in  which  the  decree  vras  passe  l,  and  relating  to  the 
exeontion  of  the  decree^  shall  be  determined  by  order  of  the  Court 
ezecn'ingthe  decree,  and  not  by  4>parate  soit,  and  the  order  passed 
by  the  Conrt  shall  be  open  to  appeal  ProTided  that,  if  upon  a  perusal 
of  the  petition  of  appeal  and  of  the  order  against  which  the  appeal 
'  is  made,  tbe  Conrt  shall  see  no  reason  to  alter   the  order,  it   may  reject 

*the  appeal,  and  it   shall   nob   be   necessary   in  such  ease    to   i^sae  A 
notice  to  the  respondent,  before  the  order  of  rejection  is  passed." 
Qaestions  of  tne  greatest  importance   may  arise  under  that    aeotion  ; 

und  the  order  pf  the  Court  would  be  sebsUntially  a  new  decree  in 
referenee  to  sailf  matters.  Act  VIII  of  1859  was  clearly  before  the 
Government  when  the  Charter  of  ^e  High  Conrt  was  passed,  iiiasmueb 
as  the  procedure  of  that  Act  is  directed  by  the  Charter  to  be  followed, 
Therefore,  whether  they  had  s.  11  Act  XXIlI  of  1861,  er  8:288, 
Act  Will  of  1859  in  view,  tliey  most  ha^e  seen  that,  by  the  0«de  el 
Oivil  Prooednve,  sereral  queetione  might  arise  for  determhiatioa  in  the 
exeontion  of  a  decree,  whicfh  might  invdye  matters  of  considerable 
importance  and  considerable  value  ;  and  having  th%t  Code  before  them 
they  allowed  an  appeal  ^from  any  final  jnlguient,  decree,  or  order,** 
leaving  out  the  word  "decretal"  which  was  used  in  connexion  with 
the  Word  *'  order"  in  the  Aules  of  1838  relating  to  appeals  to  Her 
Majesty  in  Coanpil. 

Uqder  these  ciQSumstanGee^  there  is  no  doubt  that  an  appeal  will  lie 
Iroman  order  ooiade  b^  this  Court  in  a  c^se  in  the  miscelUneous  depart 
moot  relating  to  the  execution  of  a  decree,  provided  the  amount  or 
DVatiber  in  if  sue  eineods  Rs.  10,000  aa  well,  aa  has  already  been  stated, 
^  any  other  ease  in  which  the  Court  shall,  for  any  other  reasons,  admit 
an  appeal  when  the  amount  or  VAkie  is  less  than  Rs.  10,00  >• 

It  doee  nob  matter  whether  we  refer  to  tbe  old  Ofaajfter  or  to  the 
pvesent  one,  beeaaee  on  this  point  there  is  no  sabstaattal  diSereikeo 
between  Hie  otaoaee  of  the  old  and  mm  Chnrteff . 
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750  FULL  BBNOH  BULINQS. 


Brfore  Sir  Barn^  Peaeaek  KL,  Chi^Jtut{e$t  Mr.  JuHios  Loch,   Mr.  Juiiiee 
Kemp,  Mr,  JugUce  Seion-Karr,  Mr.JutUee  Fhewr  omd  MrJuiHeeMiMeph9r$im» 

^^^7  QUEBN  V.  BHBIKH  BAZU  An  othibs.* 

Pow9r  of  High  OouH^^dllericUn  of  Verdict  and  $enlenee^Grtminal 
Procedure  Code  (Act  XXV  of  1861),  «f.  402  to  407— /otni  Ckargee. 

The  Iligli  Coart  has  no  poww,  either  a«  a  Conrt  of  Appeal  or  aa  a  Court  of 
BeTiaior,  to  roTerse,  alter  or  aet  aaide  a  rardiot  of  acqaittal  eren  if  it  be  ccm« 
trary  to  the  evideiioe  (1^. 


A  Xagiatrate  alnmld  not  aead  up  joint  cliargea  to  the  SeatioBi  Conrt  agatnet 
peraoni  who  take  part  in  a  riot  on  opposite  aidee,  na  they  hare  not  a  oomaon  ob»' 
jsct.  Bat  whdre  a  penon  liad  been  ao  jointly  charired,  and  rightly  oonncted  by 
the  Seasiona  Conrt»  Held  (Macphkbhoh,  J.di$MnUing)  that,%B  the  prisoner  had 
not  been  prejudioed  by  the  mistake  of  the  Hagiatratei  there  waa  no  anfficienl 
ground  for  aetting  aside  hia  oonviotion  or  ordering  a  new  trial  (2). 

Tab  qaMtion  whether,  when  a  prteoner  hnt  been  eonvieted  and 
■entenoed  by  a  lower  Coort,  the  High  Comrt,  acting  as  a  tjouH  of 
BeTision  ander  a.  104  o!  the  Oriminal  Procedure  Code,  or  as  a  Oonrt  of 
Appeal,  has  power  to  aet  aside  the  oonriction  and  sentence,  and  to  declare 
the  prisoner  guilty  o!  a  different  offence  and  pass  a  different  senti  nee 
npon  him,  or  to  send  the  case  back  for  a  new  trial,  was  referred  for  the 
opinion  of  a  Full  I'ench  by  Looh  and  llacpberaon,  JJ-,  nnder  the  follow- 
ing ciroumstances: 

Mott  Mondnl,  Seeboo  and  Megha  were  charged  (among  other 
chaises)  with  the  murder  of  Solim.  There  was  on*the  evidence  no 
doubt  whatever  that  S^>lim  died  from  the  effects  of  a  blow  on  the  bead 
which  he  received  in  the  oonrse  of  a  riot  in  wl>ich  the  prisoners  took 
part ;  but  itW'S  not  proved  who  struck  the  f«ital  blow.  There  waa 
little  evidence  as  to  what  occurred  up  >ii  the  ooea<<ion  of  the  riot,  beyond 
the  fact  that  when  the  police,  on  information  received  frooi  the  prisoner 
Bazu  (who  had  himself  been  -wounded),  repaired  to  the  spot,  th^y  found 
8olim  lying  sonseless  on  the  ground,  with  Moti  Mondul  lying  not  far  off 
with  Meveral  very  severe  sword^uts,  Seeboo  and  Megha  being  aUo 
there,  and  wounded,  though  less  s  veroty.  From  the  statements  made 
by  the  prisoners  themselves  as  well  a^  from  other  evidence,  it  appeared 
that  quarrels,  accompanied  by  litigation,  had  for  some  weeks  been  going 
on  between  Moti  Mondul  and  the  deoeased.    They  lived    in   «he   same 


•Committed  by  the  Magistrate  and  tried  by  the  Sesaioni  Judge  of  Mymensingh. 

(1)  See  QiMss  v.  Chendrahant  Ohueherhutty,  1  B.  L.  P.,  A.  Or.,  9  ;  and   Queen  T» 
Ooreehand  Gha$e,  3  B.  L.  B.,  F.  B.,  1  f  see  also  Aot  Z  of  1672,  H,  880,  297. 
r2)  See  Agt  X  of  1878,  ss.  288,297. 
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tillage,  acd  all  the  Tillagera  appeared  to  bayo  taken  the  side  of  either 
the  one  or  the  other. 

Of  the  particolar  riot  in  the  course  of  which  Bolxm  received  the  blow 
of  wliich  be  died,  the  Judge  aaid  :  **  It  wonid  appear  that  the  common 
%ject  on  Moti  MondaPs  side  was  to  pat    an  end  to  the  ease  Solim  had 

broaghti  and  to  punish  him  and  his  witnesses.     Murder  probably  was 
never  intended,  but  Solim  met  his  death  in  the  riot.'' 
The  Judge's   finding  m  to  tbe  prisooera  •  Mofei   Mondnl,   Seeboo  and 

"Megha  was  as  follows :— "  I  find  that  they  were  members  of  the  same 
riotone  party  which,  in  prosecution  of  a  common  object,  raused  the 
death  of  Solim.  I  find  no  inteotim  to  cause  death  p'cyed.  I  am  unable 
to  state  with  whnt  weapon  Solim  was  killed  .  I  consider  the  crime  does  not 
O  me  under  any  of  the  clauses  in  s.  SOO,  but  think  that  there  must  haTe 
i  jeen  a  knowled  ge  that  death  was  likely  to  result  from  the  proceed- 
n^s  in  t'lis  riot,  and  I  consider  the  prisoners  all  equally  guilty  under 
the  latter  part  of  a.  304,  and  senff nee  ea(  h  of  them  to  five  years' 
rigoiouB  imprisonment  The  conviction  was  for  culpable  homioide  not 
amounting  to  murder,  the  Co  urt  holding  that  the  prisoners  caused  the 
death  of  Solim  by  aots  done  **  with  the  knowledge  that  their  acts  were 
likely  to  eause  death,  but  without  any  iutentioo  to  cause  death,  or  to 
cause  such  bodily  injury  as  was  likely  to  cause  death.** 

A  founh  prisoner,  Bavu,  who  had  been  one  of  Solim's  pvrty  la  the 
riot  in  which  the  latter  met  his  death,  was  tried  together  with  Mot^ 
Mondul,  Seeboa  and  Megba,  on  a  charge  of  causing  grievious  hurt 
to  Hoti  Moodul,  and  being  conrioted  was  sentenoed  by  the  Judge. 

All  four  prisoners  appealed  to  the  High  Court  The  appeal  came  os 
for  hearing  be£ore  Loch  and  Maopherson,.  JJ.,  who  were  of  opinion  that» 
on  the  facta,  aa  found  by  the  Judije,  the  oonviction  of  the-  first  three' 
prisoners  ought  to  have  been  for  murder.  Loch,  J,,  observed,  that  he  saw 
no  objection  to  the  sentenoe  p  issed  on  Bazn,  and  would  confirm  it» 
Maopherson,  J.,  took  a  different  view.  In  consequence  of  this  differeooa 
of  opinion  and  a  doubt  aa  to  their  power  to  alter  the  aentenoe  passed  on 
the  first  three  prisoners,  the  learned  Judgea  referred  the- case  to  a. 
Full  Bench.  In  referriog  it  the  following  remarks  were  made  hj 
Maop hereon,  J.  t 

**  I  am  inclined  to  think  that  we  onght  to  folio ir  the  rule  laid  down  in 
Chrachand  Oope>  case  (l>,  inasmnoh  as  the  Judge  has  not  found  an 
abaeaoeof  the  intention  mentionei  in  oL  8^  of  a..  SOO,  and  inasmuch  aa 
the  facts  found  by  him  clearly  bring  the  oaso  within  the  terms  of  thia 
clausoi  and  show  that  the  oonviction  for  culpable  homicide  not  amounting 

(1)  Ante,  p.  443. 
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to  Bwrte  !i^  OIL  the  iaoU  found  by  th*  Jq^m  ^i^^ou^  ia  Imt #  It 
io  me  thftt  we  ebould,  in  rereraing  this  o<mTiolkm«  b^  eetiag  itt 
■coordaaoce  with  the  deoiiioa  oC  the  Ooart  in  the  oeee  whioh  I  here 
^^J"  jaeft  mentioeed.  Bat  I  enterteia  donbfe  on  the  snbjeBt  whidi  efM 
ehiefly  fiont  the  de^^ision  la  the  cale  of  Ifoydk  ShMk  (l)»  whieh  In 
■ome  respeotfl  oonflicte  with  the  daoision  in  Oor^tdutn^  Ghpe*9  eei»  (S)* 
I  think  that  the  qaestion  ooght  to  be  referred  to  a  Fall  Beach. 

^Aeittfcarda  the  prisoner  -Been,  X  think  he  OQfj^l  not  tor  be;re  been 
tried  along  with  the  other  prieoneri.  Beeu  bettmned  to  9DliBi*«  pertjt  the 
oommon  objeot  of  whioh   party  was  the   reiy  opposite  of  the  oommon 

d>jeot   of  lioti  Mondul's  part/.    Moti  Mondol,    Seeboo^   and  Megha  are 
tried  and  panished  for  the  anrder  oE  Solim  :  Been  is  tried  and  panirfhed 

for  a  wholly  different  ofEenoe,  the  causing  grteroas  hart  to  Moti  Mondal. 
llieee  two  oharges  cannot  be  properly  lamped  np  together  and  tried  ae 
one  offenoe  in  which  all  the  prisooere  are  jointly  eonoereed:  end. 
prisoners  nerer  can  be  rightly  tried  together  aniens  &>r  an  ofiC^nee  in  tb0 
eommission  of  which  they  are  all  charged  with  being  jointly  inplioated- 
In  the  riot  Moti  Moudal  reoeived  seyeral  reary  bad  sword-eate*  wh'eli 
might  have  oaased  his  death.  He  has  reooyered;  and  sorely  if  BaMi 
is  to  be  tried  for  the  grierous  hart  done  to  Mot^  Maadoli  it  ie  oiil|r 
reasonaSle,  if  not  abeolntely  essential  to  the  ends  of  jnetloe^  ifatl  tlM 
injared  man  shoald  be  examined  ae  a  wJtnesa»  and  thai  the  Cteikt 
■hoold  hear  from  the  witness-box   whei  he  has  to  se^  on  the  Mbtjeat« 

*'It  seems  to  me  th%ti  when  th^re  is  a  regaled  fights  at  ia  tfaieeeea 
between  two  diiitinot  ^  parties,  the  dbjecit  of  tba  oh*  beiiig  dfirtetty  €ba 
opposite  te  the  object  of  the  other,  th6  two  parties  herev  eao  be 
properly  pat  on  their  tiiftl  together  wbea  ^hlUfSti  With  ealpabki  lieftal* 
oide  of  whatever  kind. 

^I  think  that  the  ototidtion  and  tfeiitetie<^  ktki  ^  the  ()rOe^e^xi^ii  U 
Bgtainst  Bafen  tmfflkt  to  be  set  asidd,  atfd  that  a  hM  tfial  ehoald 
b6  had  as  regaisle  him. 

Ae  Mrw  •Tostioe  Loch  does  nol  oonotir  with  me  in  the  view  t  take  as  to 
Ule  donyiciibn  of  the  prisoder  6aaa,  ani  as  the  qnestion  seems  to  me  io 
be  6ne  of  yei7  great  iditK>ftah6e,  Ithiak  that  it  is  desirable  thatthift 
question  also  shoald  be  referred  to  a  Full  Bench.** 

The  following  judgments  were  delirered  by  the  Fall  Bdnsh :-» 

PxAOoeK^  0.  J.  (BJLtsaT,  EAM  and  Bwmk^TSjMl  JJ^  oUatAitfiAjg:^ 
I  eeanot  eemmr  ki  thiaUng  thM  th«    oonYletioA  of  the  prieoMnf  df 

(1)  5  W.  B.|  Or.,  2.  (3)  AnU,  p.  449. 
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MpM^h(M9\d4tt^  tmoatrtingM  mi^i^r  ean  be  ft«%  lisi^.  and  thd        im 


fltODYiofcioii  6f  murder   itibttstated  1^  thk  Oniirt  cither   *4  a  Odort  o| 
ApptAl,  or  M  a  Ooiuri  of  BeTisioii#  aad  I  ua  of  Opkiion  tbal  the  «Bi#       ^  ' 


otittnot  bd  a«nt  buck  tot  a  n4i#  ti-iaL  ^Bia v^ 

On6*ot  ihe  leAdkig  tttiiMi|>kB  Of  tito  Code  el  dfimhna  Pfoocdnfe  1» 
tltti  there  e^tfbetto  Appeal  ftom  a  jadfifmetft  of  aoqnittal*  and  thai  tbie 
Ooort  cttaiibt,  as  a  G^nrt  6l  BeyiiU>i«  ultir  the  fl&difeig  of  ft  Coatt  of 
£leA^6n  tipott  any  qnetition  (tf  feot. 

Ah  appeel  lies  upon  lair  or  faet:  MvieioD  ie  onlj  ia  respeot  of  mattera 
ot  hi^^  Of  too  gi«eat  ee^eritj  of  eentenoe.  Oh  appeal,  a  jadgment  of 
aljiiiMAl  da&tiot  b4  retdreed  ;  on  reritidn  It  cenaot  be  rererted  upon  the 
l^jKMMd  that  theeTideaee  woatdhafe  warranted  the  Jnd|f«in  finding  the 
prisoner  gmlty  of  a  more  aggrarated  offenee  than  thftt  oi  whioh  he  wae 
oeiiticted« 

If  a  prteooer  is  ohaiig^d  wit&  iiMrd^»  afid  alio  with  olilpabte  hoikikside 
Dot  amofintiDg  to  marderi  with  refertaoe  to  od«  and  the  same  aci  of 
ktlMng^  if  be  is  eosr^icted  of  culpable  hi  aciioidi  rot  anoanting  16  inatder 
he  is  snbetatttially  acquitted  o£  nniider,  and  the  Conrt  cannot,  opon>. 
at^peAV  hold  that  the  eTideaoe  was  sufficient  to  warrant  a  convietion  of 
mtirder,  And  el  t^  the  oontiotfoil  a^eofdiaglyi  or  rAreree  the  finding  sad 
seind  tli^  ease  baek  lora  neir  iML 

Infchecaa^ol     QarackdndOope  (1).  it  #aa  held  that  tlbis   Cotfrti  aa 

a  Cottft  of  SetisloB,  might  Aet  Aside  a  jadgibent  o£  acquittal  for  error  ia 
lair,  And  eRhCr  pAse  ft  propAf  ftiliteMe^  orordefft  n^w  tfial,  so6ording 
^Otbecirootnitia&oe^  ofthe  oAse.  fhA  ease  stippoeed  waidne  id  trhi<i1i 
tlHifadts  fe^nd  would  shoVthat  the  aoqfifttd  was  wrong  ht  law,  dot 
that  the  etidenoe  WMld  htve  tt^ffftoted  a  differeilt  finding  on  the  faete. 

In  tbftt  oasA  the  OoUft  SAid;  ^Sttppese  the  dtetsion  of  a  Judge 
shottld  t>e  mbHatHmiily  absurd.  Suppose,  opon  an  indictment  for 
mtiMeriiig  a  dhild,  the  Judge  and  tbe  Assessors  should  find  that  the 
pfl«6ner  catised  the  death  of  the  ohfld  by  doing  an  act  with  the  inten- 
tiotl  ofcaiisiiig  its  death.  And  that  the  case  did  not  *ifall  within  anj  of 
t&e  etceptlens  ffi6fiti6n%d  in  s.  800  of  the  Penal  Oode.  But  snopose 
they  ghottld  atso  flftd  thAt  the  child  was  under  the  age  of  six  months, 
artd  tho  Jbdge  should  h6ld  that  tt  Was  not  murder  to  kill  a  child  under 
thatAse,  And  Sh6dld  thAref ore  acquit  t&e  prisoner,  and  orde^  him  to  be 
di8cfaftl^S^/«-*ooUld  ft  be  Otmtended  that  the  judgment  of  acquittal 
cdtiM  floit  bA  set  a«iSe,  Aiid  that  the  pffsoiier  should  gofiraefor  oTer?  I 
appf  Ahetid  that  the  Cbtirt,  As  ft  Couft  of  tte?ision,  Would  dearly  hAre 
^hft^j^erb^sdtaiftte  thA  jfidginefit  df AeqnlttiBil,  and  dedftre  that»  npoQ 
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I9m        Ui«iioUfaBBd,4h6  iMrUoiiar  WM  goiltyof   avrdab  and  tend  the  case 

QoMMiT""  ^^^^  ^  ^^  JodgOk  orteng  him  to  approbend  the  pritoner  (if  fae   iMid 

V.  be«tt  disolMrged)  md   to  pMS  the  proper   eenteaibe   opon  him.    If,  in 

^BjuraT      ^^  ^''^  ^^^^  snppoted,   the  Judge  were  to  My,   it  is  not  neceisaiy  to 

try  whether  deeth  wee  caosed,  b^  an  act    done   with  the   intention   ef 

eansing    death,   beoaose,  H  it  was   so   oaueed,    the  prisoner  wai    sot 

gailty  of  mnrder.  J  find  th it  the  child  was  nnder  the  age  of  eix  monthat 

and  therefore  acquit  the    prieoner.    In    each  a    case  there  would    be  no 

finding  on  the   facts,    and   the   Coori,    aa  a  Coart  of  Bevieion,    would 

merely  set  aeide  the  acquittal  .and  order  a  new  trial.    I  have  supposed 

an  error  in  law  which  is    not  likely   to   occur.    I  put  it    merely    as   an 

illustration ;   there    nee    many  constmctions  of   law  equally    erroneuos^ 

though  not  so  clearly  so." 

In  the  case  of  Ths  Qmm  ▼.  Toyab  Sheihh  (I),  this  Court  held  that, 
by  finding  the  prisoner  guilty  of  culpable  homicide  not  amonnting  to 
murder,  the  Sessions  Judge  and  Asseesors  bad,  in  sab^tHnce  si  d  effect, 
aquitted  him  of  onlpable  humioide  amoan  ing  to  mnrder,  and  ot)DBe- 
quenlly  ncqnitted  hi  a  as  well  of  any  intention  to  cause  death,  as  of 
the  knowledge  that  the  set  done  was  so  imminently  dangerous  as  to 
bring  the  case   within  the   provisions  o|  cl.  4^  s.  3o0  of  the    Penal    C^ode* 

They  say:  "It  appears  to  us  that  by  .finding  the  prisoner  guilty  of 
culpable  homicide  not  amooQting  to  murder,  the  Se^n ion 4  Judge  and 
Assessors  in  substance  a'ld  effect  acquitted  him  of  culpable  hommidoa 
amounting  to  mur-ler,  and  consequently  aoquikted  him  as  well  of  any 
Intern  ion  to  cau^e  death,  aa  of  the  knowledge  that  the  act  done  waa 
so  imminently  dangerous  as  to  bring  th<^  offence  wibhin  cl.  4,  s.  300,  in 
tb  same  way  aa  they  would  have  acquitted  him,  if  they  had  expressly 
found  that  he  &»u-ed  the  d-^ath  with  the  knowle  igo  tha(  the  aet  waa 
likely  to  cause  death,  but  wituout  the  intention  mentioned  in  el.  1,.  2 
orSufs.  ZOO,  ad  with 'Ut  the  knowledge  mentioned  in  cl.  4  of  that 
section.  If  they  had  expressly  acquitted  him  of  murder  in  that  way, 
it  won  d  not  have  been  conipetent  to  this  Court,  either  a^  a  Court  of 
Appeal  or  as  a  Court  of  iieviaion,  to  find  that,  according  to  the  eri- 
dence,  the  prisoner  caused  the  de  .th  with  the  knowledge  mentioned  in 
cl.  4,  for  whether  the  death  was  caused  with  that  knowledge  or  not  waa 
entirely  a  question  of  &ct.  Asa  Court  of  Appeal  they  could  not  have 
done  BO,  in  consequence  of  b.  407,  As  a  Hourt  of  Revision  they  oould 
not  have  done  so,  as  the  error  was  not  one  of  law,  nor  was  the  sentenca 
illegal  (see  ss-  403,  404  405  of  the  Code  of  Criminal  Procedure^. , 
However  wrong  the  Coart  may  think   that    the  Sessioml  Jmdge  and 

(I)  5  W.R.,  Gr„  a. 


iWMS 


FULL  BEKOB  RULINGS.  7M 

Assessora  were  in   aoqtdtting  of  murder,   they  hare   no  power,  in  oar        1867 
opinion,  to  oorreot  the  error.     However  inadeqaate  they  may  consider       q^jj^^ 
the  sentenoe,  they  hare  not,  in  onr  opinion,  any  power  to  enh»noe  it,  as  v. 

the  sentence  is  one  wbioh  is  anthoriced  bjpawi  for  the  offenoe  of  whioh        Ba!!^'' 
the  prisoner  was  fonnd  gnilty." 

In  that  case  the  question  had  reference  to  c\  4,  s.  300, .  In  this,  to 
cl.  8  of  the  same  section.  If  that  deciai*  n  is  correct — and  I  cannot 
doubt  that  it  is  so— the  principle  laid  down  applies  equally  to  cU  3  as  to 
cL  4. 

The  present  case  falls,  within  b.  299  {  it  does  not  fall  within  any  of 
the  exceptions  to  ■,  300.  Still  it  is  not  necessarily  a  case  of  murder, 
It  docs  not  follow  that  %  case  of  cu^paMe  homicide  is  marker,  because 
it  Hoes  not  fall  within  any  of  the  exceptions  in  s.  300.  To  render  cnU 
pable  homicide  murder,  the  case  must  come  within  tlie  provisions  of 
cl.  1,  2,  3  or  4  of  s.  300.  In  the  present  case  it  has  been  fonnd  that 
there  was  no  iittention  to  cause  death.  The  case,  therefore,  does  not 
fall  within  cl..l.  It  is  not  contended  that  it  falls  within  ct.  2  or  ol.  4, 
consequently    it  is  not  murder  unless  it  falls  within  cl.  3  of  s.  300. 

^as  then  the  act  done  with  the  intent  on  of  cansitig  bodily  injury, 
and  if  so,  was  the  bodily  injury  intended  to  be  inflicted  suflScient,  in 
the  ordinary  coarse  of  nature,  to  cause  death  P  The  Jui'ge  has  not  found 
that  the  bodily  injury  intended  to  be  iuflicted  was  sufficient,  in  the 
ordinary  course  .'of  nature,  to  cause  death.  He  finds  expressly  th'tt  the 
case  does  not  fall  under  any  of  the  clauses  of  s.  300  t  and  the  facts 
found  CO  not  show  that  he  was  wrong,  in  point  of  law,  in  holding 
that  the  case  did  not  fall  within  any  of  those  clauses.  If  l.o  hud  found 
that  the  act  was  done  with  the  intention  of  causing  bodily  injury  to 
the  deceased,  and  that  the  bodily  injury  intended  to  be  inflicted  was 
snffif'ient,  in  the  ordinary  course  of  nature,  to  cause  death,  the  facta 
so  found  would  have  shown  that  he  was  wrong  it  Uw  in  hohiing 
that  the  case  did  not  _f all  within  any  of  the  claoses  of  s.  300  ;  for  the 
facts  so  found  would  have  shown  that  it  fell  within  cl.  3  of  s.  3  0. 
If  he  had  found  that  facs  the  case  would  have  come  within  the 
principle  of  GorocAatid  (?ope*«  case  (I) ;  not  having  fonnd  the  fact,  the 
case  comps  under  the  rule  laid  down  in  the  case  of  The  Queen  v.  Tayab 
Sheihh  (2)  above  cited.  The  evidence  might  have  justified  the  Judge  in 
finding  the  fact :  but  that  merely  shows  that  his  finding  did  not  come 
np  to  the  point  which  the  evideoce  would  hare  justified  ;  it  cannot 
autboriae  this  Court  to  look  at  the  evidence  for  the  purpose  of  reversing 
the  acqnittal  of  murder,  and  of  oonTioting  the  prisoner  of  that  oiSenoe. 
(I)  Ant$.  p.  443.  (2)  6  W.  B.,  Or.|  8. 
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The  fladteg  o!  tl»B  Judge  thsl  there  waa  no  ftioh  knowledge  ee 
would  bring  the  ease  within  el.  2  or  cL  4,  coupled  with  his  omieeion  to 
0nd  thi.t  the  liodily  injury  intended  to  be  inflicted  was  not  safficienf 
in  thA  ordinary  eonree  of  nattire,  to  eauae  rfeath,  is  not  tantamonnt  to  \ 
find  in  K  that  the  injory  intended  waa  •nfSeient,  in  the  ordinary  oonrre 
of  nature,  to  eauae  death,  nor  can  it  authorise  this  Court  to  find  that  it 

waa  80,  and  to  roTerae  th«  Jndge'a  finding  thtt  the  caae  did  not  full 
within  c1.  of  a.  300,which  waa  included  in  hia  general  finding  that  the 

case  did  not  fall  within  any  of  the  clanaes  of  that  aection. 

If  the  Conrt  was  right  in  Toyah  ShMh*§  caae  (1)  in  holding  that  tie 
Ju<1pe  and  Aaa^saors,  by  finding  the  prisoner  guilty  of  qnlpable  homicide 
not  amounting  to  mnrder,  not  only  acquitted  him  of  an  intention  to 
etinse  death,  but  also  of  the  knowlelge  that  the  tot  done  waa  ao 
imminently  dangerous  as  to  bring  the  offence  within  d.  4»  it  ia  olesr 
that  a  similar  finding  in  the  present  ease  must  amount  to  an  acquittal 
of  an  intention  to  inflict  anoh  bodily  injary  aa  would  be  aufl&eien^ 
in  the  ordinary  course  of  nature,  to  cauae  dea'h. 

Itiawdthat  the  Judge  has  not  f  und  that  the  injnry  intended  to 
be  inflicted  w^a  not  sufficienth  in  the  ordinary  oonrse  of  natnroi  to  canaa 
death.  Suppose  that  he  hod  exprei*aly  funnd  tba^  It  waa  not  aaffiotenti  ii 
is  cle<ir  that  thia  Court  could  not  hare  altersAbia  finding,  in  thatreapaeti 
for  tlte  rurpose  of  altering  his  conclusion,  that  the  priaoner  waa  gnilty  of 

enlpable  bomictde  not  amounting  to  murder,  or  in  other  worda,  of  retei'aiag 
his  at  quiltajl  ni  murder,  and  of  oonvicting  the  prisoners  of  that  offence. 

Suppose  a  jury  in  a  special  verdict  had  found  the  tacts  as  the  Jndfce 
has  done*  It  is  clear  that  eneh  a  Terdict  would  not  haye  amounted  lo 
a  verdict  of  gnilty  of  murder,  and  ifaat  the  Court  could  not  have 
supplied  the  necessary  fact  by  finding  that  the  injury  intended  to  be 
inflicted  waa  sufficient,  in  tKe  ordinary  cenrae  of  nature,  to  cause  deaths 
Kor  could  the  Court  have  pre^-omed  that  the  jury  intended  to  find 
that  faot  in  the  affinnatiTe.  merely  from  their  oiuiasion  to  negetiTo 
It.  It  would  be  much  more  reasonable  to  infer  (if  the  law  allowed 
iiifereneea*at  all  in  anoh  a  caae)  that  the  jury  considered  that  th^ 
omiaeion  to  find  in  the  negative  would  nerer  be  conaidexed  to  ^»*^^M 
to  a  fiodiiig  in  the  aftrnative. 

I  am  clearly  of  qnnioa  that  thia  Ccnat  cannot  add  a  £sot  to  th* 
fle^ng  of  a  Judge  or  jury  in  the  ease  of  aequfttal,  erea  if  the  omiaeiafi 
waa  oontraiy  lo  the  weigbiof  siridaiwe,  a»y  more  than  ifi  cm  xeToriO  ost 
«A  niid%  A  iodsoBefti  oi  ipquitW*  it  il  ia  (okai^  co&toty  to  tte 
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eWdeaoe.     The  appeal  will  theretote  be  dismissed  as  regards  the  thfiee 
pri«on»rB  Dftmed  above. 

The  iCagistrate  wa^i  wrong  in  rending  up  joinfc  charges  against 
persona  who  took  part  in  the  riot  on  opposite  sides,  for  th«  two  parties 
had  not  a  oommon  object.  The  Judge*  howeTor,  took  a  right  view  o£ 
the  oase  as  regards  the  prisoner  Basa  in  deciding  whether  he  was 
innocent  or  gailty.  This  prisoner  has  had  a  fair  trial  i  ho  has  not  been 
'  prejudiced  by  ih9  error  of  the  Magistrate ;  and  in  my  opinion  there  is 
*nO  ground  for  setting  aside  the  verdiot,  or  reversing  the  oohTiotton  olr 
Benteaoe.    The  appeal  must  be  diamissed  as  regards  this  prisoner. 

Peiaj^  J.^I  agree  generally  in  the  judgment  of  the  Chief 
Justice. 

We  cannot  interfere  under  the  circumstances  'of  the  oase  of  Hot«o 
ItCondul,  Seeboo,  and  Megha,  unless  we  see^  on  the  facts  found  by 
the  Jndgo,  that  he  has  committed  an  error  of  law*  It  is  said  tha6 
he  has  committed  such  error  by  finding  facts  which  amount  to  tho 
crime  o!  kniirder  on  the  part  of  the  prisocers,  and  yet  acqtiitting 
them  of  that  crime.  I  do  not  think  that  he  has  found  facts  BufficienI 
to  support  a  charge  of  murder.  On  the  contrary,  he  findd  ezpresBly 
that  this  case  ddes  not  fall  under  any  of  the  clauses  of  s.  800.  If 
this  finding  stood  alone,  it  seems  to  me  that  it  would,  Without  doubt, 
be  taken  to  amount  to  a  negativing  of  the  fact)  mentioned  in  those 
clauses  as  material  to  the  crime  of  murder.  Then  is  there  anything' 
in  the  rest  of  the  judgment  to  modify  it  P  I  think  not.  The  Judga 
no  doubt  goes  ox  to  expressly  negative  the  faota  of  two  of  thosa 
clauses,  and  omits  at  the  same  time  to  say  anything  with  regard  to 
those  of  the  third,  although  he  finds  that  de  ith  was  caused  by  the 
bodily  injury  intendel  to  be  infiicted  ;  and,  no  doubt,  if  that  injury 
was  in  itself  such  as  would,  in  the  ordinaiy  conrse  of  nature,  be 
sufficient  to  cause  deaths  the  r6quis  tes  of  that  third  clause  would 
be  complied  with ;  still  he  stops  short  of  here*saying  in  words  that  it 
was  S3  sufficient. 

I  cannot  from  his  silence  in  this  place,  coupled  thoogh  it  be  ivith  his 
express  denial  of  the  facts  in  the  other  clauses ,  infer  that  he  meant 
to  affirm  the  sufficiency  of  the  injury,  in  the  ordinary  courso  of  nature 
to  cause  deaths  This  being  so,  it  seems  to  me  that  his  previous 
general  finding  is  untouched,  and  therefore  it  is  impossible  for  me  to 
Bay  that  he  has  made  the  error  in  law  which  has  been  alleged. 

As  to  Bazu's  case,  I  think  it  was  extremely  improper  that  thig 
prisoner  should  have  Leeu  tried  jointly  with  the  other  prisoners. 
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Tlia  offenoa  with  which  he  was  charged  waa  entirely  diatmct  from 
those  chaiged  against  them.  So  far  was  he  from  having  anj  common 
purpose  with  them  in  regard  to  the  condnct  which  formed  the  basis 
of  ibe  charges,  that  he  and  they  wore  clearly  members  of  bitterly 
hostile  parties  respectively.  However,  I  do  not  see  from  the  materials 
before  me,  that  any  injastice  has  been  done  to  the  prisoner  by  reason 
of  the  irregularity  of  the  trial ;  and,  indeed,  I  am  disposed  to  believe  that 
he  has,  under  the  peculiar  circumstances  of  the  case,  been  rather 
advantaged  thereby  than  otherwise.  I  therefore  do  not  think  that 
there  is  here  any  aaffidient  reason  for  ordering  a  new  trial. 

HACPHBBSoir,  J.— On  farther  oonsideratioa  I  think  (as  regards  the 
first  three  prisoners)  that,  as  the  Sessions  Judge  has  expressly  said  that 
the  case  does  not  fall  within  any  of  the  clauses  of  s.  300,  he  taiust  be  held 
to  have  found  (however  erroneously)  such  a  state  of  facts  as  does  not 
amount  to  murder,  and  to  have  acquitted  the  prisoners  of  that  offence, 
notwithstanding  the  apparent  modifiostion  of  bis  first  finding  by  his 
subsequent  more  detailed  finding  as  to  the  knowledge  and  intention 
with  which  the  aot  which  caused  the  death  was  done.  I,  therefore, 
concur  in  the  opinion  that  we  cannot^  as  a  Oourt  of  Appeal  or  Revision^ 
alter  the  finding  or  acquittal,  and  conviet    the   prisoners  of  marder. 

As  regards  the  prisoner  Bazu,  I  remain  of  the  opinion  which  I 
expressed  in  referring  his  case  to  a  TuU  Bench  for  decisioo* 

Loch,  J. — I  oononr  with  Mr.  Justice  Macpherson  regarding  the 
three  prisoners  convicted  of  culpable  homicide  not  amounting  to  murder* 
With  regard  to  the -prisoner  Bazu,  I  think  the  prehsrable  course  would 
hare  been  to  have  committed  him  separately ;  but  I  see  no  sufficient 
grounds  under  the  circumstances  to  order  a  new  triaL 
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Before  Sir  Bamee  Peaeech,  Ki,  Chief  Jwtiee,  MrJueUce  Kemp,  Mr,  Justice  L.  8> 

Jackson.  Mr,  Juetke  Macpherson,  and  Mr,  Jwtice  Glover,  igQ7 


PROSONliO  COOMAB  PAUL  CHOWDHRY  and  kJXorrRBR   (Dkfeitdaxtts)  v, 
KOYLASH   CHX7NDBB    PAUL     GHOWDHBY    and  others   (PLAnmpn).* 

Juriediction — CoUector^'^stoppel — Question    referred  not  arising  in  case. 

In  ezecution  of  a  decree  of  the  R  eveiitieOonrt  in  a  suit  brought  bj  E  for  arrears 
of  rent  of  a  certain  patnee,  the  pntnoe  was  pat  np  for  sale  and  purchased  in  the 
name  of  G.  The  rent  having  again|fallen  into  arrear,  E.  took  proceedings  againstG** 
cinder  Begnlation  VIll  of  1819,  for  the  sale  of  the  potnee;  bat  the  arrears  having 
been  paid'  the  pntDee  was  not  sold.  In  a  suit  for  srrears  of  rent  of  the  same* 
pntnee.  sabseqiiently  brooght  by  K.  against  G..  P.and  B.(the  wife  r>f  P.)  jointly 
on  the  allegation  that  the  patnee  had  been  purchased  by  O.  henames  for  P.  and  B' 

Be/d,  fir8t,that  the  Collector  had  no  Jurisdiotoin  to  try  questions  relating  to  rent 
depending  upon  equitable  rights  and  liabilities  arising  from  oircumstancea  other 
than  those  of  the  relationship  of  landlord  and  tenant  (1). 

Held,  secondly,  that  the  suit  was  not  barred  by  the  former  prooeedings  insti* 
tuted  by  K.  against  G.  under  Begolation  YIII  of  1819  (2). 

KsMP  and  MacphbbsoNjJTJ^  were  of  opinion  that  the  first  question  referred  did 
not  arise  in  the  case,  and  theref  oreshoald  not  haro  been  answared  (8). 

The  plaintiffs  saed  G-opaol  Chunder  Mookerjee,  Prosonno  Ooomar 
Paul  Ohowdhry  and  his  wife  BenodemoDce  Gbowdhrsnee  in  tb^ 
Revenue  Court  for  the  rent  due  under  a  putnee,  and  'obtained  a  deoree 
under  which  the  putnee  was  put  up  for  sale  and  purchased  in  the  name 
of  the  defendant  Gopaul  Ohunder  Mookerjee  alone.  After  the  sale 
the  plaintilFs  treated  Gopaul  Chuoder  as  their  tenant,  and,  the  rent 
after  the  sale  having  again  fallen  into  arrear,  presented  a  petition 
under  Regulation  Ylll  of  1819  for  the  sale  of  the  putnee  for  such 
arrears,  which  they  alleged  to  be  due  from  Gopaul  Chunder  Mookerjee^ 
The  rent  haring  been  paid,  however,  the  putnee  was  not  sold* 

The  present  suit  was  brought  in  the  Collector's  Coart  by  the  plain- 
tiffs for  subsequent  arrears  against  Gopaul  Chunder  Mookerjee» 
Prosonno  Coomar  Paul  Choivdry  and  his  wife  Benodemonee  jointly 
it  being  alleged  that  the  two  last  named  defendants  had  purchased  the 
estate  in  the  name  of  Gopaul  Chunder  Mookerjee  henavneB  for  them^ 

*  Begvlar,  Appeal'  No.  286  of  1866>  fromaldecree  of  the  Deputy  Golleotor  of  the 
S4.Pergunnah8,  dated  the  27th  June  1866. 

(1)  See  Boy  VriyofnathChowdhry  ▼.  T^unee  Khantm,  11  B.  L.  B.,  434,  and  Act 
B^nhehari  Qhuckerbutty,  2  B.  L.  B.,  A.    I  of  1872,  ss.  40  &  43< 

C,  237 ;  and  Bipifd>eheri  Chowdhry  ▼.        (3)  Beelndra  Chandra  Jhkgeur  r,  Brtii* 

BiamehMidra  Boy,  6  B.  L.  B.,  234.  dahanBhara^  8  B.  L«  B^251. 

(2)  See  Qhwu/der  Qoomar  MwmM  ?. 
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1867  Erideooe  was   given  to  show  that  part  of  the  porohasa-mooey  mm 

■"T         ~^  paid  with  notes   which  were    the  proceeds    of  sale  of  a   pntnee   which 

CooMAB  Paul  stood  in  the  name  of  Benodemonee.    Bat  there    was  no   eTideaee   as  to 

ICbowdhbt  ^i^q  peraonbj  whom  the  remainder  of  the  porohase-money  was  paid. 

KoTLAflH      It  was  farther  in  evid^ce^hat  the   treaaory  of  the   hosband   and   wiSe 

CHDNDSa     ^Ag  a  joint  treasury. 

CaowPBar.  The  case  came  on  in  appeal  before  the  High  Court  (Peacock,  C.J., 
and  Loch,  J.)  who.  in  conseqaenoe  of  a  cooflict  of  decisions^  referred 
the  following  qaestionafor  the  opinion  of  a  Fall  Beach: 

1.  ^'Whether  the  Colleotov  was  competent  to  ti7  whether  Prosonno 
Coomar  Paal  Chowdhry  alone  wae  beneflotally  intereated  in  the  petnee 
whiqh  was  bonght  io  the  name  of  Gopaal  Obander,  upon  the.  ground 
that  whftteTer  interest  his  wife  might  haye-  had  in  it  was  benomes  lor 
him  ;  orwhj&ther  Trosonno  Coomar  and  his  wife  were  jointly  beneffcially 
lutereated  in  the  pntnee  which  waa  bought  in  the  name  of  Gopanl 
Cbunder,  or  if  not  jointly  what  were  their  respectire  interests 
therein,  for  the  purpose  of  ascertaining  whether  Prosonoo  Coomar  aod 
bis  ivife  were  jointly  liable  for  this  rent,  or  whether  they  were  to  be 
rendered  liable  according  to  their  respectire  beneficial  interests  in  it^ 

2.  ^Whether  the  lessors,  having  made  their '.election  to  treat  Gopaid 
C bander  as  their  tenant  when  they  petitionee^  nudep;  BegolaticMi  VTIII 
q(  1819,  for  the  sale  of  the  pntnee  for  arreara  of  rent,  eaa.  now  deet  to 
treat  the  persons  beneficially  interested  as  tkir  tenaatsP' 

Tho  case  was  referred  with  the  following  remarks  by 

PxaCocKi  0'  J.  (who,  after  stating  the  facts  and  the  fixst  qnestion  to  be 
referred,  oontinaed}.— There  are  several  peases  to  show  that  persons  may 
be  responsible  in  equity  to  pay  rent^  although  tbey  are  not  the  legal  ten- 
antSf  or  legally  responsible.  It  is  very  doubtful,  however,  whetherj  in  such 
cases  the  liability  which  would  hkre  to  be  enforced  in  a  Court  of  £<quaity  ih 
Sngland  could  be  tried  and  enforced  by  a  CpUector  under  Act  X  of  1859. 
Two  of  the  cases  in  which  persons,  not  responsible  at  law,  have  been 
held  responsible  in  equity  for  the  payment  of  rent  and  performance 
fit  Qoveiumts  in  a  lease  are'  OUverirtg  t.  WuiUy  (1)  and  i^uoa#  y, 
CofMrford(2),  In  the  first  case  ceetuU  que  irud  of  a  lease  taken  in 
the  name  of  a  trnstee^  were  held  liable  to  make  good,  according  to  their 
respective  beneficial  interestSi  the  rent  due  from  the  trustee,  in.  the  event 
d  the  lessors  being   unable  to   recover  it  from   him.    In  tibat-  case,  tha 

(1)  3  P.  Wm.'s,  402.  (2)  1  Yes',  235. 
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eqaity  ag'iinafc  the  eeHuia  giM  irtui  mpptero  to  ha^o  resnlted  frQm  the  faet  1867 

of  their  entering  into  ppssession  and  baking   the  profits*    In  Lucas  t»  -^ju^^ 
Oometfin'd  (1),  wbkh  is   also  referxed  to  in  WUkm$    ▼.   Fry  (2)  as  an  ObouirR  Fxvh 

authority,    it  wae  held   that   a    person  with  whom    a    lea^e  had   been  Gmowdhby 

deposited  as  a  secant j  for  a  debt,  and  who  had  entered  into  possession  Koylasr 

of  the   property,   was   bound   to  take  a   legal   assinment   of  the  lease  CnuwEDa 

in  order  that  he  might  be  responsible  in  law  for  the  performance  of  a  ^i^^^dhbt 
binding   covenant   contained    in    it.    There  are   other  cases    in  which 
persouB  have  been  decreed  to  be  equitably  liable  for  rent  for  which  they 

could  not  be  made  legally  responsible. 

In  similar  cases  in  this  country ,  if  the  same  equities  could  be  enforced 
here  as  in  England,  there  would  be  strong  grounds  for  contending 
tbat  those  equities  must  be  enforced  in  the  ordinary  Civil  Courts, 
and  not  in  the  Court  of  a  Collector  under  Act  X  of  1859.  We 
will  net  express  any  opinion  upon  that  point  until  it  has  been 
argued  in  the  Full  Bench.  Several  oases  have  been  dted,  from  which 
it  may  be  contended  that  the  Collector  has  the  power  to  try  whether 
a  person,  who  is  not  the  actual  tenant,  is  or  is  not  equitably  respon. 
Bible  for  the  rent.  The  first  case  is  that  of  Qoluch  Ohundev  v.  Tduck 
Ohwnder  (3)  and  the  other  HeeraloU  Bukahee  v.  Bcyhiahore  Moxoom^ 
dar  (4).  There  was  also  a  case  before  Bay  ley  and  £.  Jackson,  JJ.> 
decided  on  the  17th  December  1863,  and  another  by  iTrevor  and 
Loch,  JJ.,  on  the  6th  June  1862,  which  bear  upon  this  question,  but 
which  have  not  been  reported. 

The  second  question,  which  we  refer  for  the  opinion  of  the  Full 
Bench,  is  whether  the  lessors,  having  made  their  election  to  treat  Ckpatt} 
Chnnder  as  their  tenant  when  they  petitio  ned  under  Begalation  Yilf 
of  1819  for  the  sale  of  the  patnee  for  arrears  of  rent,  can  now  elect  to 
treat  the  persons  bene&oially  interested  as  their  tenants.  On  this  point 
the  case  of  SheiJA'  Eamyab  ▼*  Mu$t  Omda  Begum  (5),  deeided  on  the 
fl7th  June  1864,  is  an  authority  to  show  that,  hiring,  onoe  elected-  to 
treat  Uie  fwrzee  as  their  tenant,,  they  oannot  now  sue  l^e  bwiefiaial 
owner.  The  Oeputy  CoUeotor,  in  his  judgment  in  this  OfiSOj  has  drawn  a 
distinction  between  that  oase  and  the  present.  With  regfurd  to  the  case 
of  HwraloU  Bukehee  v.  RagkiahorB  lioxoomdctr  (4)»  which  was  decided 
by  me  amoag  other  Judgesj  there  appears  to  have  been  no  question  raised 
as  to  the  extent  of  the  beneficial. interests  of  the  defendants,  inasmuch  as 

(0  1  Tea.,  2S5.  (4)  1  Hay's  Rep.,  449;  8.  C.,W.  B;, 

^2)  1  Mer.,  204*  Bph  No.,  «8, 

(8)  8.D.  A.,  1962^  283.  (S)  W.  B.,  Januaiy  to  July  186^ 

AetZB«l.m 
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1S67        there  was  only  one  person  sned  &8  the  defendant  in  that  case.     The  case 
Fromnno     ""^  ^^^  ^^  special  appeal,  and  wm  treated  as   if  the  person  who  took 

C«oifAR  Paul  the  lease  in  that  case  had  taken  it  in  his  own  name,  as  agent  for  an 
Cbowdhbt 

^^  neknown  principal.    That  case  was  decided   npon  the  mle   applicable 

KoTLAiu  to  contracts  made  by  agents  for  nnknown  principals,  and  not  npon  the 
Paul  gronnd  that  the  Collector  ooald  deal  with  equities,  aod  adjust  the  pros 
CBowDHgT.  portions  in  which  C€$iuu  que  tni$t  can  be  made  liable  for  rent  for  which 
their  trustee  is  legally  responsible.  In  this  case,  the  lady  denies  having 
any  right  or  interest.  The  plaintiff  is  willing  to  abandon  all  claim 
against  her.  The  bosband  contends  that  the  plaintiff  cannot  abandon 
his  claim  against  the  wife  if  she  is  liable  for  any  portion  of  the  rent, 
and  make  him  liable  for  the  whole  if  he  is  not  liable  for  it ;  that  the 
question  must  be  determined  whether  the  wife  is  beneficially  inter- 
ested  in  any,  and  whitt,  proportion  ;  and  that  the  Collector  cannot  try 
that  question.  It  appear^  to  us  thdt  the  plaintiff  has  no  more  right  to 
abandon  bis  claim  against  the  laly,  and  to  say  that  the  husband  is 
wholly  responsible,  than  be  would  have  to  abandon  his  right,  against  the 
husband,  and  say  that  the  lady  is  solely  responuble. 

Mr.  B.  F.  Doyne  (with   him  ^'aboos  KUien  Kiahore  Ohoae    and  Hem 
Chnnder  Banerjee)  for  the  appellants. 

Mr.  B.    T'    Allan    and   Baboos    Onoocool     Chunder    Mooherje€f    and 
Oiool  Ohunder  Mookerjee  for  the  respondent. 

The  opinions  of  the  Full  Bench  were  as  follows  .'— 

Glovbk,  J, — It  appears  to  me  that  we  ought  to  answer  both  the 
questions  submitted  by  the  Divisional  Bench.  It  may  be  that  they 
wore  not  raised  in  the  Courts  beloW|  and  that  the  objeoticm  was  not 
taken  here  when  the  appeal  was  first  heard.  But  it  cannot  be  said 
that  the  pi>ints  are  not  deducible  from  the  pleadings,  and  it  ia  clear 
that  they  were  taken  and  argued  at  considerable  length  before  the 
Division  Bench  which  hmrd  the  oise  after  remand.  It  appears  to 
me,  further,  that  that  Bench  would  have  been  justified  in  referring,  the 
question  to  the  Full  Banch  of  this  Court,  wdeth^r  it  had  or  had  not 
been  opened  by  the  parties  to  the  appeal,  if  it  considered  the  point  to 
be  one  of  importance,  and  concerning  whie'a  contra iictory  rulings  of 
DiTision  Benches  were  in  existence.  A  Full  Bench  of  this  Oour' 
18, 1  conceive,  bound  to  afford  even  possible  assistance  to  the  Division 
Benches  and  to  give  them  the  benefit  of  its  authoritative  opinion  on  all 
points  referred,  which  are  in  any  way  deducible  from  the  case  sent  up. 
Indeed,  I  am  by  no  means  oertala  that  it  ongbt   not  to  take  inta 


FULL  BENCH  BULINOS.  7Q^ 

ooQBideraiion  any  and  every  qnestion  of  l&w  which  a  case  might  involre,         1867 
whether  it  were  apparent  on    the   pleadings    or    not.    However,    there  ""T 

.  .  .  *        •      ^»  X  .!_  .  PR080NN0 

IS  no  necessity    for  my    gomg  so    far  m  the    present  case,   as  the  points  Coouar  Paul 
at  issne,    though   not    directly  raised,  are   certainly  to   be  found    in  the   Ohowdhry 
pleadings.  Kovlash 

I  think  that  the  first  question   should  be  answered  in  the  negative,  and         p^foL** 
£hat  the   Collector  bad    no  jurisdiction,    under  Act  X  of    1859,  to  decide    Cbowdh^t. 
»    as  to  the    amount  of  benefici'al     interest,  if  any,  possessed  by  the  three 
•  co-defendants.    The  proper   Court   to  decide  the   equities  between  tbeni> 
and  to  fix  their  liability  to  pay  rent,  would  be  the    Civil  Court,  and  that 
Court  would  have  to  find  the  relatiotiship  of  landlord  and  tenant,  and  the 
extent  of  each  person's  interest,  before  the  Collec;or  could  come  in  and 
adjudicate  the  rent  due  under  Act  X. 

On  the  second  question  proposed,  there  can,  I  think,  he  no  doub^ 
whatever  that  a  person  suing  a  zemindar  in  the  first  instance  is  not 
estopped  thereby  from  hereafter  suing  those  whom  a  more  ooiTect  and 
searching  enquiry  ha?  shown  to  be  the  real  beneficial  owners.  This 
question,  therefore,  should  be  answered  in  the  affirmative. 

Macphbrson,  J.— The  first  ot  the  questions  raised  on  this  reference 
is  one  upon  which  it  appears  to  me  that  this  Court  ought  not  to  give  an 
answer  (to  the  full  extent  of  the  question^  inasmuch  as  the  points  raised 
do  not  properly  arise  in  the  case.  Being  of  opinion  that  the  question  • 
does  not  arise  in  the  case,  I  am  only  following  the  practice  which  has 
been  acted  upon  frequently  by  Full  Bench  Courts,  if  I  decline  to  return 
any  answer  to  it. 

In  the  case  of  Oirishchcmdra  Lahury  v.  Fakir  Ohand  (I),  a 
reference  .  was  made  to  a  Full  Bench  by  Loch,  J.,  and  myself 
a  most  important  question  in  which  we  differed  from  a  judgment 
of  another  Division  Court.  We  referred  a  general  question  as  to  the 
position  of  the  assignee  of  a  decree.  "  Jn  the  event  of  there  being 
cross-deorees,  and  one  of  these  decrees  being  transferred  by  the 
decree-holder  to  a  third  party  in  a  bona  fide  sale,  without  any  special 
notice  to  the  purchaser  of  the  existence  of  the  cross-decree,  whether 
the  purchaser  does  not  take  it  with  all  the  l>abilitios  and  equities  of 
the  vendor  which  attache4  to  it."  The  case  came  on  before  the  Full 
Bench,  and  the  Court  declined  to  answer  the  question  which  we  put 
upon  the  ground  that  that  q'lestion  did  not  arise  upon  the  facts  as  stated 
by  us.  The  Court  (of  whirh  I  myself  was  a  member)  held  tliat  upon 
the  facts  as  stated  by  as«  it  was    unnecessary  to  answer  the  questloni 

(1)  Anie^  p.  603. 
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remarlcing,    "  ik  if,  therefure,  unnecessary  for  us  to  deiermine  wheiHer 
the  assi/^nment  made  any  difference   or  not.    If  we   were  to   determine 


Pbobowno 
CooMAB  P.uL  that  point,  our  decision  would  be  a  mere  obiter  aidum,  " 


GUOWDUBT 
KoTLASH 

Cbundbb 

PiLUL 

Chowdhet. 


In  that  case,  the  fact  that  a  decision  upon  the  particalar  point  refer* 
red  was  not  absolaiely  necessary  appeared  from  the  statement  ef  the 
case  sent  ap  by  the  Jadges  who  referred  it.  So  in  the  present  instance* 
a  decision  on  this  first  question  (to  its  full  extent)  appears  upon 
the  face  of  the  statement  of  the  referring  Judges  to  be  unnecessary. 
The  pUintiffs  are,  in  the  order  of  reference,  stated  to  be  suing, 
'alleging  that  the  estate  was  purchased  by  Prosonno  Coomar  Paul 
Chowdhxy  and  his  wife  in  the  name  of  Gopaul  Chunder  Mookerjee 
henamee  for  them,"  It  appears  to  me  that  upon  a  plaint  setting  up 
such  a  cause  of  action,  the  various  issues  as  to  remote  beneffcial  interests 
and  equities  which  have  been  soggested  in  the  first  question  refered 
touB  do  not  arise.  And,  as  a  matter  of  fact,  no  sach  issues  ever  were 
raised  by  any  of  the  parties,  whether  plaintiffs  or  defendants,  in  their  plead- 
ings, or  before  the  lower  Court,  or  befora  Loch,  J.,  and  myself  wheu 
the  case  was  before  us  in  January  last»  and  we  sent  it  back  in  order 
that  further  evidenoe  might  be  taken  on  behalf  of  one  of  the  defendants. 

Again     the    case    of     Chpal    Ckunder  Boy  v.    Oooroo   Dobb    Boy  (I), 
in  which  the  Full  Bench   was  of  opinion  that  the  point  which  had  been 


Juiftee,  Mr.  Juitice  Trevor,  Mr.  Justice 
Norman,  Mr.  JueHce  Lock,  and  Mr. 
Jtiattce  Tundit, 

Tki  lOth  FehrwMry  1867. 

GoPALOHUNDEB  Roy     (DirBMD- 
AMT)  V.  OOOEOO  DOSS    ROY    (Plain 

Q^eetion  referred  not  arising  in  case, 

Qaeation  referred  uo^  anawerttd  on  ina 
ground  that  it  did  not  arise  in  the  case. 

This  case  came  on  in  special  appeal 
before  BayUy  andjE.  Jacksoti,  J  J.,  when 
the  following  qaestion  was  raised:— 

Whether, where  a  pottah,  purporting  to 
be  of  a  date  anterior  to  the  Decennial 
Settlement,  is  filed,  and  is  foaod  as  a  fact 


to  be  a  f OTsery,  the  party  propoanding 
snoh  forged  pottah  can  hare  the  benefit 
of  the  presamption  arising  from  paying 
fixed  r^ita  for  twenty  years  nader  a.  4, 
Act  X  of  1859. 

The  ruling  of  Pandit  and  Morgan,  JJ. 
oa  this  pointy  in  Sreenath  Doee  'hlooneMe 
T.  Bhibkristo  Be»e(n),  being  in  oonflict 
with  that  of  Steer  and  Levinge^  J J^  in 
the  case  of  Omeskehunder  Bietoae  (b), 
their  Lordships  referred  the  case  for  the 
opinion  of  a  Fnll  Bench. 

BnbooBhmgok^itty  Churn  Qkoee  for  the 
appellant. 

Baboos  Kiegen  Kiehore  Qheee  and  Br«e 
nath  Do9$  for  the  respondent. 

The  opinion  of  the  Fall  Bench  was 
delivered,  by 

Fbacock,  G.J. — It  being  admitted  that 
this  suit  was  broaght  before  Act  X  of 


^Special  Appeal,  No.  8067  of  1864,  from  a  decree  of  the  officiating  Additional 
Jttdge  of  Jessore,  dated  the  Idth  Angast  1861,  reversing  a  deevee  of  the  Sudder 
Ameen  of  that  distriot,  dated  the  28th  December  1861. 


(a)  1  W.  R,,  169. 


(h)  Unreported. 
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Inferred  did  not  arise  nnder  the  circa mstances,  and  the  Goari  declined         1867 
tx)  give  any  opinion.    There  the  case,  as  stated  by  the  referring  Jadges^  "Z —        ■ 
did    not    disclose  sach   a   state   q!    facts  as    showed  that  the  qaestibn  Ooomab  Pavk 
referred  did  not  arise.    In  the  case  of  Bam  Kanth  Ohowdhry  v.  BKvhun    Ohowdhbt 
Mohun  B%$toa$  (I)  the  Chief  Justice,  npoa  the   ground  that  it  did  not      Eotlasr 
\   arise  in  the  case,  did  not  answer  the  question   referred,  bat  the  rest  of     CmuwdBb 
the  Court  did  answer  it.  Oiiowdbbt« 

Upon  these  authorities,  I  think  that  we  ought  not  to  decide  the  first 
question  to  its  fall  «>xtent.  But  some  part  ot  the  question  does  arise  in  the 
case,  and  that  part  I  am  prepared  to  answer.  I  think  there  is  no  doubfc 
whatever,  both  on  the  authority  of  the  decision  in  the  case  of  Heeraloll 
Mkshee  v.  Bajkishare  Moxoomdar  (2)  and  of  the  other  cases  referred  to 
and  on  the  general  ooDstruotion  of  Act  X  of  1859,  that  the  Collector  has 
power  to  try  the  question  raised  in  the  plaint  in  this  suit,  that  is  to  say^ 
to  try  the  qaestion  whether  or  not  Prosoono   Coomar  and  bis  wife,  or 

either  of  them,  purchased  this  patnee  henamee  in  the  name  of  Qopaul 
Ghunder.  I  have  no  doubt  the  Revenae  Courts  have  jurisdiction  to 
try  whether  theee^def^ndants  or  either  of  (hem,  by  reason  of  their  own 
possession,  or  that  of  their  agent,  are  in  the  position  of  tenants  towardi 
the  plaintiffs,  wiither,  in  short,  they  are  substantially  the  tenants  of  the 
land  and,  as  such,  liable  for  the  rent  now  sued  for.  . 

As  regards  the  second  question,  whether  or  not  the  plaintiflTs  are 
estopped  in  the  present  suit  from  prooeediog  against  the  defendants  who 
ar^  said  to  be  principals,  on  the  ground  that  they  formerly  took 
proceedings  against  the  defendant,  their  agent,  in  order  to  reoover  rent 
for  a  period  different  from  that  the  rent  for  which  is  now  sued  for«  it 
ai>pear8  to  me  tb  at  the  former  proceedings  are  no  bar  whatever. 

The  present  suit  is  no  doubt  wrongly  broaght,  in  so  far  as  it  is 
broug'it  against  both  the  principalB  and  their  agent,  and  the  plainti& 
ought  to  have  been  put  to  their  election  as  to  whether  they  would 
proceed  against  the  agent  or  against  the  prindpala.  This  is  the  only 
point  (bearii)g  on  the  second  question)  that  was  decided  in  the  case  o£ 
Sheikh  Kamyah  ▼.  Mweamui  Omda  Begum  (3).  That  case  does  not 
decide  that,  because  the  agent  was   formerly   proceeded    a.qrninst,   the 

1859  came  into  operation,  the  qaeition  has  been  referred  to  us  does  not  arise. 

does  not  arise  whether  a  party  who  has  The  oaae  will  go  back  to  the  Division 

propounded  a  forged  pottah  oonld  have  Bench  which  reierxed  it. 

the  benefit  of  the  presumption   arising  (1)  Ante,  p.  86. 

from  paying  a  fixed  renfc  for  twenty  ^2)  Hay'a  Bep.,  449.. 

years,  a.  4,  Act  X  of  1869,  applying  only  (3)  W.  R.,  January  to  July  18d4^  Act 

to  snits  oommenoed  nnder  the  proTistons  X  Ral.|  88. 

of  ibai  Aot.    Therefore  the  point  which 
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1867        defondMito  who  aro  oow  diioover»d  to  be  the  prinoiiMU  oannot  be  snad  lor 

FmoBovH*    '^'^^  ^^^  *  different  period ;   it  merel j  deoidet  thet  a  eait  ie  bed  where 

Coowae  VAVh  the  prinoipel  and  the  agent  are  ened  tf}gether  as  jointly  liable. 

Cbowdhet        ^^  vnreported  decieion  of   the  kte  Sadder   Coult,  jkted  eth  Jmm 

KmrLAAi     I8e2,  in  Special  Appeal  No.  836  of  1861.  was  refenwd  to  aa  ahoving  thai 

Cb vNosa     the  present  suit  is  barred.    Bat  it  appears  to  roe  that  the  ralilig  in  tfaafc 

CaevDBvr.    <"^^  ^  °^^  oorrect :  and  however  tbat  may  b<*,  the  oiieamstaaoee  of  thai 

case  are  very  different  from  thoee  now  before  us. 

As  regards  the  eeoond  qaesti>*n,  1  would  answer  that  the  present  aaH 
le  not  barred  by  the  proct eding  nnder  BeguIatioQ  VIII  of  1819. 

Jacksov*  J.**I  am  of  opinion  that  b  th  the  qaeetions  proposed  to  ne 
by  the  Diviifion  Gonrt  ought  to  be  answered.  I  entirely  agree  witb 
MacphersoD*  J.»  in  thinkiog  that  the  Full  Beueh,  on  hating  a  qaestioa 
referred  to  it  for  the  .decision  ot  a  pa:  ticalar  law  point,  if.  on  looking 
into  the  case  as  far  as  it  it  is  necesMu-y  for  the  purpose,  it  should  fiod  that 

that  law  point  does  not  arissi  ought  to  desist  from  answering  it.  Very 
serious  iaoonTeiiience  arisee  from  following  an  opposito  course.  For 
instance,  not  very  long  ago  a  question  was  referred  by  a  Division 
Bench  to  a  Bench  of  five  Judges,  namely,  whether  a  decision  tnier  dUo8 
was  admissible  in  evidence,  and  was  oondasiTe  evidence  against  parties 
in  a  suit  before  the  Division  Bench.  Tho  Fall  Bench  went  very  fully 
into  the  whole  matter  and  decided  that  the  jadgment  in  question  was 
not  oonelusire  evidence,  end  was  not  adroissible  in  evidence  at  all. 
Subsequently  tl  e  question  of  admissibility  arose  before  a  Division  Bencb^ 
and  that  Division  Bench  koklog  into  the  question  which  had  ceme  before 
the  Full  Bench,  came  to  tbe  oonetosion  tbat  the  p<mit  whether  or  noi 
inch  a  judgment  was  admissible  in  evidence  had  not  fairly  arieen  upon 
the  case  ia  which  the  reference  t'H>k  place,  and  consequently  declined  to 
accept  the  decis'on  of  the  Full  Bench  as  conclusive  authority  upon  thai 
point,  and  went  on  to  decide  the  point  on  its  owa  view  of  the  law  in  the 
opposato  sense  to  the  decision  ol  the  Full  Bench  (1)« 

It  is  quito  clear  to  me  that  decisions  of  a  Full  Bench,  if  they  are  to 
be  useful,  must  be  condosively  binding  on  fiiture  Division  Benches  of 
this  Court  until  tbey  are  afterwards  set  aside  by  the  authority  ef  the 
fall  Court  or  of  a  Court  composed  of  a  larger  numbw  of  Judges* 
Therefbre  I  would  abstain  from  giving  an  opinion  on  any  point  uoUsa 
I  saw  thai  it  clearly  arose  .in  the  case  referred,  as  in  the  present  state 
of  the  law  there  seems  to  be  ae  power  to  stato  casea  lor  the  opinion  of  a 
FuU  Bench. 

(1)  In  Qopemaih  Singh  t«  AnundmayB  Deiia,  8  W.  B.,  167. 
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The  qatfrtjon  veferred,  QOir   Is,  .{Rib  Lorde'Mp  tsad  ih$  fif9i  qaedum,         1697 
and  6o»<m»0d).— Now,  it  is  8ai<1,  tbat  this  question  does  not  actaally  arise    ^«oi>Miio"" 
upon  the  plaint  That,  no  doabt,ia  so.  The  plaint  has  boen  framed  entirriy  ^^^^  ^^^^ 
npon  the  alle^ti  ^n  that  those  two  defendants,  Prosonno  Coomar  and  v, 

his  wife,  had  emplored  the  defendant  (}opaol  Ohnnder  to  purchase  the  q^^HI^ 
talook  lor  ihem>  and  th'kl  they  had  since  been  in  possession  of  the  talook,  Vadl 
that  is  to  »\j,  a  question  of  agenoj.  Bat  I  observe  that  the  Oolleotor  ^^"^^^* 
has  gone  into  the  qnestion  of  beneficial  interest.  If  e  has  raised,  though 
not  very  distinctly,  the  issue  whether  the  other  two  defendants  were 
beneficially  interested  in  the  talook  or  not.  I  also  obserre*  as  far  as  I 
had  an  opportunity  of  looking  into  the  eridenosb  that  erideoce  npeo 
sooh  aa  issue  was  adduced  before  the  CoUeotor«  Now  I  presame  tb» 
OoUeotor  ig  authorised  to  frame  the  issues,  under  Aot  VIII  of  1859^ 
not  only  fiom  the  plaint,  but  f nnn  the  written  statements  and  from  the 
euamioatton  of  pleaders  or  persouf  who  appear  before  hinL  I  would, 
therefore,  rather  pr^^fer  to  presume  thnt  the  Collector  had  foand^  im 
same  examination  taken  befoM  him,  or  in  the  written  statements^  an 
allegation  that  these  dtilendante  ware  ben^dslly  interested  in  th^ 
talooks  and  I  the  more  readily  do  sob  because  the  plaintiff  adduced 
evidenoe  to  snppoii  sooh  an  allegation  The  question  being  to  tba^ 
extent  raised.  I  think  fairly  eh  >ngh  arises  in  the  case  bsfore  us  to 
justify  the  Full  Bench  in  giving  an  answer. 

As  to  the  particular  answers  to  be  given  to  the  questions,  I  am  quite 
clear  that  the  €k>11eotor  would  not  be  oompetent  to  decide  such  n 
qnestion  as  that  invoived  in  the  first  put  to  us  by  the  Diyiaion  Bench* 
This  apipears  to  be  preoisely  sneh  a  oase  as  in  Xngland  would  oblige 
a  plainttfif  to  resort  to  a  ConH  of  Equity  to  obtaia  relief,  and  hi  which 
he  woald  have  no  remedy  at  ooma&on  law ;  and  in  Hke  manner  it  seems 
to  me  to  ba  soeh  a  oase  ma  is  net  withsn  the  jnriidiotian  of  the  Oolleotor 
who  is  restricted  to  try  questions  between  a  landlood  sad  his  actual, 
tenants,  persons  between  whom  directly  -co*  indirectly  some  eaga^dmeot 
has  been  entered  into.  But  where  the  landlord  seeks  to  make  other 
persons  liable  by  reason  of  their  having  a  beneficial  interest  in  the 
tenure,  he  must  resort  to  the  assistance    of  the  regular  Civil  Courts^ 

which  take  cognisance  of  all  canses  of  action  of  which  their  cognizance 
is  not  expresdy  taken  away. 

As  to  the  second  qnesticny  it  appears  to  me  also  perfectly  dear^  tha^ 
the  plaintiff  is  not  estopped  by  reason  of  his  former  proceedings  against 
Oopanl  Uhunder,  from  now  suing  in  the  proper  Oonrt  the  defendants 
whom,  npon  further  information,  helwMjdisoorered*  wd  whomhe^iaw 
d^pleroi  to  be  beneficMlly  iat^r^atpd. 
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I  would*  therefore,  Miiwer  the  firet  queetioo  in  the  O0gftiife»  end  the 

■— -^  eeoond  queition  ia  the  effirmatiTe. 
pBoeovNO 

OooMAR  Paul  ^si^y  J.— -I  am  of  opinion  that  the  first  qaestion  put  to  this  Bench 
ia  one  that  does  Dot  erise  in  the  pleadings,  or  in  the  case  aa  th^partiaa 
pat  the  case  in  the  Ooart  helow.  I  think,  therefore,  that  ire  eboald 
define,  answering  the  qnestion.  I  also  ohser? e  that  neither  in  the 
plaint,  nor  in  the  written  itatemeDts,  nor  in  the  esse  made  hj  the  parties 
before  the  Ooort  below,  waa  any  qneetion  of  remote  liability  or  eqnitiea 
raised ;  nor  does  an/  anch  qaestion  appear  in  the  CoUeotor'a  proceed 
^ngs,  aa  ia  qaite  clear  on  referring  to  the  deeiaion  of  ibe  OoUoctor,  who 
aaya ;— ^The  defenoe,  therefore,  set  up  ia  that  the  purchase  in  Gopanl'a 
same  waa  hmamee,  he  beiug  merely  the  aenraot  of  the  other  defendant* 
who  are  aolely  liable  for  the  rent.  Theporchaae  not  ha?ing  tamed  oai 
so  profitable  an  investment  as  was  belieredfthe  real  proprietors  are  now 
flinxioos  to  disclaim  all  connexion  with  the  andertcnare,  and  represent 
ihe  ostensible  proprietor  as  solely  responsible  to  the  lemindar.  This  ie 
the  only  iasae  in  the  case,  and  it  ia  an  taaoe  whieh,  it  kias  been  ruled, 
the  Berenoe  Courts  must  try."  Therefore,  in  my  opinion,  the  first  qaes- 
tion  put  before  as  does  not  arise  either  in  the  written  statements  or  in  the 
case  made  by  the  parties  before  the  Ceort  below,  and  I  woold  therefore 
decline  to  answer  it. 

Aa  to  ihe  ssoond  qnestion,  I  am  of  opinion  that  the  plaintiff  ia  not 
barred  by  any  proceeding  which  waa  taken  aj|;ainat  Gopaol  Ohonder 
uder  Beguhbtion  YIII  of  18:9. 

FaacoGK,  C.  J.— I  qnite  agree  aa  to  tbe  second  qnest'on  that  the 
plaintifTa  having  treated  Gopaol  Ohnnder  aa  the  tenant  when  he  waa 
not  aware  of  the  whole  ciromnatancea  of  the  caae,  would  not  eatop  him 
from  treating  other  persona  as  his  tenants  afterwards  when  he  knew  of 
those  oircomstances,  if  the  facts  abowed  that  the  other  partieSf  and  not 
Gopaol  Chander,  were  the  tenants. 

With  respect  to  the  first  question,  it  appeara  to  me  that  itooght  to 
be  answered,  and  that  it  waa  one  upon  which  the  Division  Coart  might 
fairly  and  properly  aak  the  opinion  of  a  Fall  Bench  in  order  to  enable 
it  properly  to  deal  with  the  whole  case  with  reference  to  other  decisions 
Whioh  have  been  pasaed  by  Division  Benches.  The  object  of  referring 
cases  to  a  Full  Bench  is  to  prove  it  c  mflicting  dectsioos  between  Divi- 
elon  Benches,  so  that  one  Bench  shall  not  be  deciding  a  qaestion  one  way 
on  one  day,  a  second  Bench  deciding  the  same  question  iKnother  way  on 
another  day,  and  a  third  Bench  probably  dec'ding  it  differently  from  the 
other  two  on  a  third  day;  aod  that  when  a  Ooart  finds  two  eonfliotiog 
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deoiaioDii    or   %    deoision    eooflioiirgwith  its  own  view  of  the  dure,        1^ 
instead  of  overruling  the    dedieion  of  a  Bench  having   ooncorrent  jnrs-     pgoeoNNo 
diction,  it  should   refer    the  matter  to  a  Full  Bench,  so  that  the  public  Coohak  Paul 
should  not  be  tabjeot  to  have  conflictiDg  deoi8!on8  issued  from  the^  High   9^o^^^^^ 
Court,    In  carrying  oat  that  rule,  I  have  always  ent^eaYoared,  as  far  as  it     Koylask 

has  been  in  my  power,  to  assist  the  Division  Benches  by  which  questions         p^if  * 
have  been  referred,  by  examining  the  authorities  bearing  upon  the  poin      CHowDHaT. 
and  by  explaining  the  law    upon  the  eubject  to  tl)e    best  of   my  ablitv 
and  giving  reasons  for    my    opinions  so  as    to  settle   the  point  as  far  a' 
possible  for  cuses  in  which  it  might  arise  in  future. 

In  the  case  which  has  been  referi-ed  tO'-^QirUhchandra  Lahury 
V.  Fdhir  Ohcmd  (1) — the  oase  was  this,  A.  had  recovered  a  jodg' 
ment  against  B.  in  the  Judge's  O'urt,  B.  recovered  a  judgment  against 
A.  in  the  Court  of  the  PrincipMl  Sudder  Ameen,  B.  sold  his  judgment  to 
C.  who  wished  to  enforce  it  againsfc  A.  A.  aaked  to  the  allowed  to  set  off 
the  judgment  which  he  had  recovered  agiiinst  B.  in  the  Judge's  Courts 
ZK)twith8tanding  the  sale  by  B.  to  0„  who  was  a  bona  fide  purchaser  of 
the  judgment  recovered  by  B.  against  A.  The  question  which  was  asked 
of  the  Court  was  this:    ''In.  tl^e  event  of    there  beiug   cross-decrees,   and 

one  of  these  decrees  being  transferred  by  the  decree-holders  to  a  third 
par^  by  a  bona  jSde  sale*  withoat  any  special  no' ice  to  the  purchaser  of 
the  existence  of  the  oro8s-de::ree,  whether  the  purchaser  does  not  take  it 
with  all  the  liabilities  and  equities  of  the  vendor  which  attached  to  if 
In  the  statement  of  the  case  referred  for  the  opinion  of  this  Court,  it 
was  shown  that  the  judgment  which  A.  had  recovered  against  B.  was 
in  the  Judge's  Court,  whereas  the  judgment  which  B.  had  recovered 
■gainst  A.  was  in  the  Principal  Sudder  Ameen's  Court,  and  the  Court 
oame  to  the  oonslusion,  whether  right  or  wrong,  that  the  two  judgment' , 
nob  being  in  the  same  Court  for  execution,  could  not  be  set  off  one 
against  the  other,  under  the  terms  of  Act  VIII  of  18d9.  Being  of 
opinion,  therefore,  that  one  of  those  judgments  could  not  be  set  off 
agafnst  the  other,  and  oould  not  have  been  set  off  even  if  it  had  not 
been  transferred,  the  Court  answered  the  question,  and  pointed  out 
that  those  two  judgments  could  not  be  set  off  one  against  the  other* 
whether  transferred  or  not,  and  it  did  not  go  into  the  other  question 
which  became  unnecessary.    The  Court  saidr—^In  this  case  the   decree 

of  the   Judge's   Court  was  not  sent   to  the   Principal    Sudder   Ameen 

for  execution,  nor  was  the   decree  of   the   Principal  Sudder  Ameen  sent 

to    the  Judge's  Court   for    execution*    The   oase,   therefore,   does   nol 

fall   within  the   provisions  of  s.   2O9.    It  is  therefore  unnecessary   for 

(I)  Anie,  p  508. 


170  FULL  BBHOH  RULINGS. 

IMT        nitodeteraiino  whetlwrtbe  M0igBm6Bi  imidt  any  diiferwoeer  not" 

*~P         imT"  '^^  quMtion  ••  to  tbe  effect   of  the   Mstgmnent  did  not  arise  in   ilmt 

OooiiAK  Paul  oese,  and  ttie  Fall  Bench    weold  haT8   misled   the  Division    Bench   if  it 

Chowobrt    ^^  simply  an^wer^  the  question  propounded,  irithont  pointing   oot  to 

KoTLABH     the  Dirisioa   Bench   that,   in   their   opinion,  the  judgments    were  net 

CHuifsDa     JQ^igneQtB  wbieh  coold  be  set  off    against   eaeh  other,   independently  of 

CHoiTDHaT,   the  qaestion  as  to  the   assignment.    1  therefore,    thinic  that  the  Conrt 

was  right  in  that  case  in  not  going  on  to   determine  the    second  qaestion, 

especially  as  some  Diviaion    Benches  do  not  consider   them  selves  bound 

by  what  tb^  call  obiter  dicta  of  a  Fall  Btnch* 

Insenother  case — Kankya  LaU  T.  Radha  Ohwm  (l)— the  foHowing 
question  was  aslced,  whether  s  decision  apon  the  quest  ion  of  adoption  was 
admissible  in  a  suit  between  different  parties*  I  was  one  of  the  Judges* 
and  the  learued  Jodge  beside  me  (L.  Jackson,  J.)  was  the  other  Judgia 
who  referred  the  question.  We  asked  a  Full  Bench  whether  the  judgment 
wss  admissible  against  the  plaintiff  who  was  not  a  party  io  the  formar 
suit;  and,  il  so,  whether  it  was  oonclusivi^  or  merely  pnmM  ^/ciB, 
evidenoe  against  him.  It  was  an  important  qoestion  whether  it  was 
admissible  at  al,  even  if  it  should  be  held  that  it  was  not  conclusive 
as  a  judgment  in  rem.  Two  questions  were  referred:  1st  waa  *tha 
judgment  admissiable  and  oonclusive;  2ad,  was  it  ^admissible  at  all  Cor 
any  purpose  whether  as  prima  facie  evidence,  or  m  any  'Oiber  way» 
The  two  qne^'tions  were  distinctly  raised,  and  they  wei«  distinctly 
answered.  But  in  a  subsequent  case  it  was  held  bjr  a  Divisiun  Bench 
that  the  answer  that  the  judgment  was  not  admissible  at  al]»  was  an 
obiter  dictum  (2).  If  that  ruling  is  to  be  acted  upon,  and  if  Jadges  of  a 
Division  Bench  are  to  go  into  each  ca«e,  and  see  whether  the  answer  of  a 
iTull  Bench  is  an  obiter  dictum  or  not,  great  difficulties  will  constantly 
arise.  I  saj  after  careful  reflection  that  the  two  questions  were  abso* 
hitely  necessBxy  to  be  determined.  If  uniformity  of  decision  in  .the 
Bigh  Court  is  desirable,  as  it  undoubtedly  is,  one  Division  Bench  ou^^ht 
not  to  decide  contrary  to  a  dictum  of  another  Divisaon  Bench,}  vsaih^ 
but  referring  the    question   tj  a  Full   Bench.    Still  less  ought  it  ta 

decide  contrary  to  a  dictum  of  a  Foil   Ben<A»  at  any  saAe  vithoKi 
referring  the  questi()n. 

In  the  other  case — Qopdl  Ohtmdcr  Boy  v.  Gowoodow  Eo^  C3>— tba 
question  asked  was,  "  whether,  where  a  pottah  purporting  to  be  of  a  dat^ 
atitei!ter<tothe  I>eoennisl  Settlement  is  filed,  and  is  found  as  a  fact  to 

fl)  i«f#,  p.  6«2. 

(2)  In  Gvpemath  Singh  «.  AiMmdUofC  Debits  8  W.  B.,  167. 

(I)  Aute,  p.  76i. 
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be  a  forgery,  the  party  propoanding  such  forged  pottah  can  liave  Ibe        isei 

benefit  of  tbe  presnmption  arising  from   paying  fixed  rents  for  twenty   ■ 

year»,  under   b.4,  Act  X    of     1859.**    Tbe    Full    Bench    mi;?ht     h&ve  cZ^^plvu 
said  that   the    party   was  entitled   to   the  benefit  of  that   presumption     Cbowdhrt 
and  have  answered   tbat  question   affirmatively.    If  they  bad  done  so,     Kotlash 
they  would  have  led    the  Division   Bench  into  a   most  senons  error,   for     CnuNDBa 
it  was  admitted  on  the   argument   before  the  Pall   Bench   that   the  suit   Ch^mby. 
was  brought  before  Act   X of  1859   was  passed;   and  therefore  the  Full 
Bench  pointed  out  to  the  Division  Bench  that  Jhe  question  did  u'  t  ari^^e 
*  under  the  circumstances  of  the  case.    The  Full  Bench  did  not  wish  to 
mlelead  the  Division   Bench,    as  it    would  have    done  if  it  bad   merely 
answered  the  question  ;  but,  finding  that  the   Division  Bench  was  under 
a  mistake  in  supposing  that  Act  applied  to  the  case,  when  tbe  words  of 
8.  4  were   "whenever,  in  any  suit  tinder  this  Act,  it  shall  be  proved*' 
Ac,  said,  ^  It  being   admitted    that  thin  suit  was  brought  before  Act  Xi 
ctf    1859   came  nito   operation,  the   qnettion   does  not  arise  whether  a 
party  who  has  propounded  a  forged  pottah  ocnid  have  the  benefit  of  thv 
preauoiption  arkkig  from  paying  a  fixed  i:ent  for  twenty  yeare,  a.  4  Act  X 
of  1859,    applying  onlyf  lo  suits  commenoed  under  the   proviaiona  of  that 
Aot»    Therefore  (he  point  whioh  has  been  referred  to  us  dees  not  arise.*^ 
Instead  of  answering    tbe  question,   the  Full  Bench  pointed  out  to  the 
Division  Court  tbat  the  ease  was  net  one  in  whioh  s.  4^  A6t  X  of  1859^ 
was  appUcabloi  or  could   be   taken   into  consideration.    1  cannot   think 
that  the  Beach  was  wrong   in  giving   judgment  in  that  way.    For  my 
own   part,  1  can  only   say  tbat  I  am  always  moal^deairoua  te»  give  ewery       ^ 

ai^eistaDoe  in  my  power  to  a  Division  Bench,  by  answering  every  questioti 
which  is  propounded  for  the  oplninn  of  a  Full  Bench,  when  it  con  ba 
d«ne  without  leading  the  Court  which  asked  the  question  into  error* 

Another  case  — Bam  Kanih  CHuftodhry  v.  Bhuhun  Mol^un  BUwaa  (1)— 
has  been  cited.  In  that  case  the  suit  was  brought  to  fix  the  rent  of 
certain  lafid,  and  to  obtain  a  kabultat  from  the  defendant.  It  appeared 
to  the  Fnll  Bench  that  the  defendant  was  a  mere  trespasser,  and 
not  a  tenant ;  and  that  the  plaintiff  could  not  therefore  sae  him  to  obtain 

akabnliat  under  Act  Xof  1859.  The  qneation  whether  a  aemindar 
could  sue  for  a  kabuliat  at  an  enhanced  rent  without  giving  notice  of 
enhancement,  did  not  arise.  If  tbe  Full  Bench  hud  answered  the 
question,  they  would  have  misled  tbe  Division  Bench;  as  under  the 
dreumatanees  of  the  ease,  the  aenMndar  eoald  not,  even  if  he  had  giveu 
notice  ol  enhaaoemtait^  hare  wud  fev  a  ksbaUat* 

< 

(1)  Amp'^' 
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1S67  1  hftve  m»d«  tbia  explaafttioo,  beoaaie  1  think  it  ought  not  to  g^  forth 

PEo»o.fNo     ^^"^  »  ^"^  Bench  is  disinclined  to  answer  sny   qnestion    that   properly 

C«oMAB  Paul  arises  ont  of  a  case  before  a  Difision   Beneh|   or  that  it  has   erer  inten- 

CaowDiiBT     ^i^^nally  declined   to  answer   any  sooh  qnestion    which   kas  been  referred 

KoTLABH      for  it9s  opinion.    It  has  always  to  the  best  of  its  ability  answered    sooh 

CncNDBB     questionSp  and  endeavoured  to  throw  as  mnoh  light  npon   the  case,  and 

CaowDifaT.   to  give  the  DiTision  Bench  as  much  assifltan<'e>  <8  possible.    The  only 

cases  in  which  a  Fnll  Bench  has  not  answered  directly  questions  whioh 

have   been  raised  for  it  opinion,  are   tliose   in    which,  by  giving  direct 

aiiswers  to  the  questions  it  would    have   been   likely   to   mislead    (he 

Division  Benches  by  wbich  the  questions  w^  asked. 

In  this  case,  finding  that  there  were  oon  flic  ting  decisions,  the  Division 
Bench,  of  whioh  I  was  one  of  the  Judges,  felt  bound  to  refer  the  case 
to  a  Full  Bench.  The  Division  Bench,  before  sending  the  case  back 
to  tlie  Collector  to  be  detnrmined  finally,  wished  to  koow  whether  the 
parties  were  bound  by  equities,  and  ahether  the  Cpllector  had  junsdio> 
tiou  in  snob  a  ease,  or  bad  power  to  determine  mere  matters  of  equity. 
Three  of  the  Judges  of  the  Full  Bench  have  answered  the  question ; 
but  the  other  two  Judges  think  that  they  oa^bt  not  to  answer  it.  I 
regret  exceedingly  that  the  Division  Bench  will  not  h^ve  the  weight 
and  benefit  of  the  opinions  of  those  two  Jn*)ges;  but  wben  tbe 
oase  goes  back,  tbe  Division  Bench  will  have  the  opinion  of  only  a 
majority  of  Judges  of  the  Full  Bench,  and  it  will  have  to  deal  with 
the  oase  in  the  best  manner  it  can  under  the  oiroumitances,  regretting 
that  it  has  been  deprived  of  the  zuluable  opinions  of  the  two  Judges 
who  have  declined  to  express  any  opinion  upon  the  the  case. 

In  my  own  opinion,  the  Oolleotor  had  no  jurisdiction  in  the  oase. 
I  am  of  opinion  that,  wben  the  Legislature  took  away  from  the  regular 
CHfil  tribunals  of  this  ojuntry  the  right  of  determining  questions 
vrith  regard  to  rent,  they  intended  to  take  away  from  them,  and  to  vest 
in  the  Collector«i,  jurisdiotion  in  those  cases  only  in  which  tlie  question 
might  arise  between  a  landl  rd  and  his  tenant.  Two  persons  may  be 
joiut  tenanti,  and«  as  such,  may  be  jointly  liable  for  rent.  A.,  and  not 

B-,  may  be  the  teoant  of  certain  lands  There  may   be  circumstancee 
under  which  B.   may  be  epuitably   liablo  to  pay  tbe  rent  legally  duo 

from  A.  But  the  liability  of  B.  does  not  arise  from  the  legal  relationship 
of  landlord  and  teuant.  4 

I  apprehend  it  was  never  the  intention  of  the  Legislature  to  empower 
the  Oolleotor  to  try  questions  relating  to  rent  depending  upon  equitable 
rights  and  liabilities  arising  from  oiroamstanoea  other  than  those  of  the 

rO'ationship  of  landlord  and  tenant. 
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An  Act  btlrMchtfae  jurisdiction  of  the  ordinary  Coartirof  Tndlbatnre        iMt 
i^  taken  away   mast  be   o'^nstmed    Btrictlj.     The  jnrisdiotion  of   tlie     pKogotfin^ 
ordi  iHry  Coartn  of  Judicatare  it  nob  to  he    takea    away    by  putting  a  Coomar  F^vt 
oonstrnctiQn   npon  an  Act  of  the    Legislatnre   which    doei  not   clearly  ^^ 

say  that  it  wi^4  the  intention  of  th9  LegisUtare  to  deprire  each  Oonrts  of     Kotlasv 
their  inrisdiction.  ^  fT?" 

Looking  at  Aot  X  of  1859, 1  hold  that  it  wa?  not  the  intention  ol  the  OBowottxr* 
•  Legislature  to  t»ke  away  ^he  jarisdiotion  of  tha  ordinary  Ooarta  of 
•Jadiratnre  of  tiyiog  whether,  nndar  particular  oireamfltatiees,  other 
pers  ns  thanth^aetualt^uaataof  the  land  might  iK>t,  according  to  the 
rules  of  equity,  be  liable  to  pay  the  rent  of  that  land.  That  is  the 
question  which  I  wished  to  have  answered  when  the  Division  Bench 
put  the  question  in  the  from  in  which  it  was  submitted.  It  appears  to 
me  that  the  question  must  be  answered  in  the  negative,  and  that  the 
Division  Bench  shonld  be  informed  that  the  OoUector  was  not  oompetenb 
to  try  the  points  in  rolved  in  the  first  question* 

The  cise  will  go  b-iok  to  the  Division  Bench  for  the  purpose  of  being 
deteri^B^  by  them,  anl  I  shall  avail  myself  of  the  benefit  which 
I  have  had  of  learning  from  my  colleague  Kemp.,  J.)  what  the  plaint 
actually  stitea,  Tiie  Divinon  Bench  may  possibly  have  asked  thia 
qnestion  unsMKesearUy,  and  may  have  been  the  cause  of  fruitlessly  and 
unnecessarily  wasting  iLe  time  of  two  of  the  Jodges  of  tbii  Court 
for  four  or  five  hours  on  a  mstter  which  may  ultimately  turn  oat 
to  i>e-  immaterial*  I  endeaveonr  to  be  as  accurate  as  I  can.  But  a 
prelimina-y  qnod lion  .  having  beei  raisei  that  the  OollectOff  oonld  no^ 
deal  with  matters  of  equity,  I  wished  to  know,  before  I  went  into 
the  whole  casa,  both  as  to  the  plaint  and  the  eviienoe,  whether  tha 
Collector  had  jurisdiction  to  deal  with  mere  equitable  rights  and 
liabiL ties  and  whether  the  Division  Bench,  sitting  in  appeal  from  the 
jn'igmmt  of  a  Collector,  was  entitled  to  deal  with  such  matters  belora 
they  had  been  tried  in  the  first  instance  by  a  Oo-irt  of  ordinary  civil 
juriediction.  It  appeared  to  me  thit  the  Collector  had  no  snoh 
jurisdiction,  and  that  the  case  ought  to  have  been  brought  before  the 
proper  Court  pf  oivil^  jur's'liction.  Having  now  obtained  the  opinion  of 
a  majority  of  the  Judges  of  a  Full  Bench,  I  shall  be  able  to  express  my 

own  judgment  npoa  it  when  the  ease  goes  back  to  the  Division  Beiioh. 
Kbkp.    X — The    majority  pf   thisBendi    is    against    me;    and    tha 

learned  Judges    constituting  that  majority  have  thought  it  right   to 

answer  the  first  question*    I  may  add   that,  if  t  could   bring  myself 

to  think  that  the  question  was  raised,  Zahotdd  have  ansir ere4  it  in  thja 

am6Jiiii|MriMitaa|^kMt>d(D«air 
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1BC7  llAOFHitaOVv  Z.'^Am  the  majority  of  the   Oonrt  hold  thai  the  lb«A 

-  p  ~  qneation  (io  its  full  azteot)    doM  arisa   in  this   caae,  I  think  it  right  to 

OooM4B  Paul  ^d  thftt,   as  regards  the  point  of  lair  inrolrad,    my  opinion  ia  the  aamo 

'  Cbowdbbt    as   that   which  is  expre>8ed  in  the  anawer  which  the  majority  of  the 

^^  ^*  Oonrt  propse  to  give.    I  am  of  opinion  that   the    Rerenae    Coarta  have 

CBDKDaa     no   jnriadiction   to  try  a  anit    for  rent   when  the  issue  is  not  merely 

Paul        whether  the  defendants  are,  by  reaaon  of  their  own  poasecMion  or  that 

UHowABBV,    ^1  ^i|i)ir  agent  (a.  g,,  one  who  bolda  for  them  henamee),  in  th<f  position 

of  tenants,  and  aa  snch  liable  for  the  rent,  bnt    whrther  by   re»*on  of 

their  having  a   benefioial  or   equitable   Hitereat    of    some   sort  in  the' 

teaore  they  are  in  equity  liable  to  be  charged  with  the  rent. 


JB^ora  Sir  Bamet  Ptaeoek,  Kt,  Chief  Ju9tic%,  Mr.  JhsHm  BayUff.  Mr.  JusUe^ 
Nartnant  Mr,  J««tt6a  8eion'Karr,Mr.  Ju$Hee  L.  S.  /ocJkaotty  and   Mr* 

k 

ISff!  MAHOMED  AKIL   (Bmnkwr)  a.  ASAPDNNIBSA  BEBES 

i>6eam&ar  14*  (FLtnuTifi),  * 

liCnTTYLALL  S£K  GWYAL  (DtrarDAsr)  v.  DSSHKA.B  BOY 

(PLAIXTirF).t 

Baiii->Vaa  Orani-Be^,  XIX  cf  1793,  a.  10— JBenmp^ton-Zamtti^ar— Pur- 
ehoMr  otFrwaU  •aU^JudgmmU--'Mmni9randa  qf  ^  '  ' 


Seldper  Pbaoock,  0  J.,  and  L.  8.  JACKaon  and  MicpRBaaoir,  JJ.  (Batlbt,  Kob- 
MAH  and  Bbtoii-KabB)  JJ.,  di'taMiftfif).— The  word  'teempt  from  remrone**  in  a. 
10,  Ragnlation  ^XX  of  I793.refar  only  to  grants  free  from  the  paynent  of  rerenae 
to  GoTernment,  and  do  not  incloda  granta  or  leases  bj  a  semindar  exempt  from 
the  pajrment  of  rant.  Therefore,  a  ri'nt  free-grant  made  by  a  zemindar,  and  a 
fortiori  one  hy  a  manraai  ijaradar,  of  a  specific  portion  of  land  aftt-r  a  permaoant 
settlement  of  the  eetate  to  which  it  belongs,  is  valid  as  against  the  grantor  and  hi  a 
heiia^  or  againat  a  pnrohaaer  of  the  eatate  by  private  sale,  and  ia  not  liable  to  be 
reaomed  under  that  section. 

HM  per  Batlbt,  Norman,  and  Skton-Kabb,  JJ.,  contra. 

Held  per  iotam  enriem  Written  opinions  aent  to  the  Beglatrar  by  Jndgeb  who 
bad  retired  or  died  before  the  jodgmeiit  in  the  oaae  waa  prononnoed  in  open  C^nrt 
arc  not  jodgments,  but  merely  memoranda  of  the  opinions  and  aigumenta  of  th6 
Jodgea  (I). 

In  the  first  of  these  cai^ef ,  the  plaintiff,  a  manraai  ijaradar,  sought  to 
reaanse  and  asseaa  certain  lands  within  bis  maurasi  ijara,  of  whioh  tho 
plaintiff's    predecessor  iu    title  Lad,  between  the  years  1815  and  1842, 

•  Special  Appeal  No.  253  of  1863,  from  a  decree  of  ibe  Prinoipal  Sadder  Ameea 
of  Bajahahye,  dated  the  2l8t  No7emb«*r  1868,  affirming  a  decree  of  the  Sodder 
Ameen  of  that  diatriot,  dated  the  2i8t  July  1862. 


t  Bpeoial  Appeal»  Ko.  1116  of  1863,  from  a  deicahee  of  the  Judge  of  Bann,  dated 
the  17th  Fabroary  1863,  affirming  a  decree  of  the  Oolleotor  of  that  diatdot,  dated 
the  27th  Jane  1861. 

(1)  SooZfireJfoftora/aiSrir  /ailfan^oISNi^  JBiiA(Mliir3B«L«&tAi  0«8S« 
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iDftde  r6ni>frae  (UMnraJ)  fpnaita,  one  of   aooh  grants  bring  an  abvolaie         1867 
grant  to  the  grantee  and  h's  heira  for  the   pnrpoee  of   making  a  lank      m^g^n^^ 
at  which  the  Tillage  cattle  might  drink,  and  the  others  being   absolnte        Akil. 
sales  for  building  and  other  purposes.  JksAPrKNitf  A 

The   second  suit   was   brought   by  the   pnrchaser  of   a  share  of  a       Bbbis. 
certain  maasa    for    the    reanmptioi¥   of    lands    within    the  mansa  of    gm  GtwAa 
which  a  rent-free  grant  had  been  made  in   1815  by  the  two  widows  of  v> 

•  the  late  zemindar    for   the  performance   of  the   Gya  shvaddh  of  their     I^^^^ica* 
'deceased  husband. 

In  both  cases,  tho  lower. Appellate  Oonrbs  held  that  the  grants,  being 
subsequent  to  179^,  were  liable  to  resumption.  The  defendants  in  each 
case  appealed  to  the  High  Oourt,  when  the  question  raised'  was  referred 
by  the  Division  Benches  before  whom  the  cases  were  heard  for 
the  opinion  of  a  Ftill  Bench.  In  the  first  case,  h.  8.  Jackson  and 
OampbelU  JJ^  after  stating  the  q^iestions  referred  in  the  following; 
terms  :  ^*'  Hour  far  the  grant  fOr  valuable  consideration  by^a  zemindar  of 
a  specific  portion  of  land,  to  be  held  without  payment  of  rent,  Ts  valid 
as  against  the  heirs  of  tbe  grantor,  or  purchasers  by  private  sale  of  the 
estate  P**  observed  that  there  had  been:  some  conflict  of  decision  npon 
tbe  point,  and  that  ^hey  were-  informed  that  Peacock,  O.J.,  and 
Levinge^  J*,  had  taken,  one  view,  and. Norman  and.  Kemp».  JJ.,  anothen- 
In  two  very  recent  cases^ 

The  case  was  origrnally  argued  before  a  Full  B^noh  oonsisting  of 
Feacock|C.J.,  and  L.  3:  Jackson^  Pundit,  Levinge,  and*  B.  Jhokson,  XT. 
.  when  their  Lordships  reserved  judgment.  Before^  judgment  was* 
deliveredi  the  Chief  Justice  and  L.  8.. Jackson,  J.,  left  India;  and 
before  their  return,  the  oise  of  PvtirtMin  v.  MadhtMudan  Pal  Ohow* 
dhry  (1)   was  decided'  by  a  Full  Bench   consisting  of  the    OfiBoiating 

Chief  Just^'ce-,  Mr,  Norman,  and  Trevor,  Looh,  Putidit,  and  Levinge,  J  J., 
wherein  h  majority  of  the  learned  Judges  held  that  grants  of  land  free 
from  payment  of  rent  for  *the  purpose  of  making  a  tenk,  the  nse  of 
which  was  to  be-  devoted*  to  the  public,  were  valid.  Fnder  these 
cironmstances,  the  present  casOt  by  the  direction  of  Peacock,  0.  J„  npos 
his  return  from  England,  was  reirgned  before  a  Fti'l  Bench  of  nine 
Judges  oonsisting  of  Pbacock,  O.J.,.  and  Trevor,  Bajley,  Norman^ 
Beton-Kexr,  L«.  8.  Jaekson,  Pundit,  Maopherson,  and  Campbell,.  JJ. 

The  Judges  composing  the  Fall  Bench  were  divided  in  opihionv 
Trevor,  Campbell  and  Pandit,  J  J.*  sent  to  tbe  registrar  of  the-  Court 
written  opinioQSi  to  tbe  effect  that  the  grant  was  invaUdy.ivhiob:  the^ 

(1)  Ante,  p.  75. 


Bev. 
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MiwMw     Jo^gM  mina  frorii  the  BMudi,  and  PuacKW  J.»  4M  Miwe  OTfcii  Sudls* 
Akn.       mnii  #tre  Mireiwd  in  omu  Oonrt. 

M^^u.      ^'  IMM^  tfoiitvfe  flfttf^fttMHI^  B^oIlM   to4  BilMd  MMkM JMki» 

taboos  ifoUnderlM  Bhome  ancl  If tt%Ia&  Mooherjdt  for  ih«  respondent. 
Baboo  7armdbuB<]^  8m  tor  the  appellant  in  the  eeooodWI^. 
baboo  Dahender  Karctm  Bom  tor  the  reapoodent. 

He  following    fiegnlatiooa*  Acts    and  antborities   were    referred  to 

in  the  coarse  !of  tbe  argnment  ^— Shore^s  Itinnte,  Idth  J'ane  1196^ 
para.  218  ;  Fifth  Beport  6^  the  Select  Committee  ;  OoYebi^ooke'A  Sttl^ple- 
ifrent,  p.  289 ;  i  Harrington's  Analysis  p.  58  (edition  Of  18U— M)  ; 
Old  Begolations,  1780-88—90,  ss.  4  &  S;  fteg.  m  of  179Sf 
a.  1 ;  Beg.  XlX  of  1793,  a.  10  ;  Beg.  ±Llt  tif  1793.  se.  «  ^  7  ;  Beg. 
Vni  of  1800;  Beg.  11  of  1819,  s.  80,  els.  1  A  t;  Att  t  of  1B$9» 
a.  28 ;  Ouruchum  Pdramanik  t.  Oday&nara^  ttvMM  (t),  OhanSlft 
ITaraim  Ohudk^uHg  t.  MuiBamut  '2ufneer-oJftfa  ^(9fi,  Baboo  Mo0b^ 
4araUi8intjh  r.  Mueit,  Am^orooHHibta  A^WMt  ^)*  Akltuii  ^M$o 
Khan  v.  Baja  Modknarain  Singh  i4),  JETeai  OiiHWtirt'  Vkm»j9i^  r^ 
FoortmOmdor  Mai  (5),  Qasa  JVo.  903  of  18«a»  dated  2$th  Apvil 
18e8>  9«r  Norman  and  Kemp»  /J.  <6),  and  l^tstnuUiii  y.  Madumtdum 
Fm^  Cho¥fdhry  (7). 

4fhe  opioiona  6t  the  Fntl  delibh  Irtt^  ke  tollihr  r^ 

Ma0MbB8ov»  J;— In  these  eases,  there  %to  tw#  qnestions  4o  ba 
decided.  The  one  is  wbether  a  grant  by  «  aemindar  of  a  portion  of  Ida 
eaftate  to  be  held  free  oC  rent  is  a  grant  Toid  as  against  the  grantor  and 
those  clainiog  under  h  im  ;  the  otiher  is  whether  a  similsr  grant  made 
1^    a  oanresidar  is  Toid  as   sgainst  the  grantor  «nd  those  olaimiim^ 


The  lands,  which  are  the  subjeict  of  disonsnon  in  tbe  Urst  of  the 
two  cases  before  us,  were  granted  oa  the  payment  ot  'ettmi  ci  itii/Oi^ 
to  the  grantOD— were  in  faci  sold.    H'^hether  tihe  lali'ds  irM  gtVeki  for  la 

(1)  |6e). Bep., m.  (4)B.B.%^iaM,^M^ 

i*.8:D.  A-,.««,«*i  •  (6)8  8eT.,4l7. 

(3)  I*.,  1852, 967.  (6)  Unreportea. 
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TaloabW  oonttjbmtioa:  or  otherwise  does  voty  koweretv  ea  il  appoara  to 
ine,  matarially  efieol  the  qnestione  the  Court  ha«  to  decide ;  lor  whether 
Bold  or  gtveo,  the  concliuions  at  which  I  arrire  will  be  the  seme. 

The  oontentioa  on  behaU  of  the  respondent  k  that,  under  e.  10  of 
Begohitioo  XIX  of  1793'  each  grwda  are  null  and  yoid»  and  the  lands 
may  at  mj  time  be  resumed  by  the  graator  or  those  boUtiog  under  him. 

I  shall  first  consider  the  ease  of  grants  by  a  se^md^r.  It  is  adodt- 
ted»  aad  is  beyond  dispa»e)  that,  altbongh  by  Regulattoa  XLIY  of  1703 
(^pa»sed  ooEtea^KHrane^nBly  with  BegnfaUon  XJX  <^  that  year),  a 
seaundar  oonld  aot  make  a  valHl  lease  for /i  period  exceeding  tmi  )ears» 
siill  he  was  «ot,  by  that  or  any  etheir  law,  ander  any  rvstriotioB  wha** 
etrer  sa  to  the  sdnoont  to  be  reserFed  by  hinr  oh  imy  lease  he  nsight 
iHalte.  Whuterer  might  be  the  amomrt  of  Ckveriimeni  YvveniM  psfyable 
by  the'sitmindaE,  theletse^  if  ndt  fur  a  period  in  etcess  of  the  preeenbed 


won  Id  be  TiAid,  althongh  biit  s  fiomiaal  rent  iTere  reserred*  By 
Btognlatktti  V  of  1812,  the  restrieiioa  ss  te  the  lei^rth  of  lease  was 
remered  ;  sad  from  that  tiaie  (to  whkh  the  grants  nowa^der  eonsidesa* 
tion  ara  snbseqneat)  a  semindsr  or  other  proprietor  of  lan^  was  com* 
patent  to  .grant  leases  foF  any  period  he  pleased,  and  for  any  rent» 
whether  nmaioal  or  t)ot»  which  he  pleased.  It  is  argued  that,  altbongfi 
when  the  gnaatis  (the  effecjt  of  which  the  Coart  has  sow  to  de!  ermine) 
wsre  made,  ^e  graators  might  have  .given  leases  in  paipetaity,  and  for 

a  Oowree  or  (Qither  aemiael  rent,  which  woald  haTe  been  TaUd  and 
binding  on  their  heirs  and  representatiyes,  still  the  proyisions  of  s.  lO* 
Begnlatioa  ,X1X  of  1793»  are  snob  that  any  gift  pr.  grant  of  any 
portion  of  *  the  estatCj^any  absolute  transfer  of  it,— whether  for  full 
yalnable  consideration  or  not,  is  invalid.    It  is  said  tliat  the  leminda^ 

mast  alwaya,  when  disposing  of  hia  lands,  do  so  by  way  of  lease,  with 
a^reserratien  of  somethirg,  however  small,  in  the  way  of  rent,  and  that 
an  absolute  .parting  with  his  interest  in  a^y  portion  of  his  lands  is  void. 

It  appears  to  me  that  s.  10  of  Regulation  XIX  is  intended  to  apply 
to  grants  of  land  to  b^  held  exempt  from  the  payment  of  Government 
rs^penne^  and  that  the  meaning  of  it  is  that,  when  any  attempt  is  mad<^ 
to  dispose  of  lands,  so  tlM^t  they  ahall  be  held  as  against  the  Qovem- 
asent  'free  from  -Ckiverpment  revenue,  such  attempt  shall  fail.  Tno 
wh^  o^eot  of  Bagnlaiion  XIX  of  17^3  is  to  secure  tlie  Qovemment 
^syenue.  The  title  deolares  it  to  be  "  a  Begulafion  fer  tijring  fbe 
validly  of  the  titles  ,9f  persons  o  laiming  to  hold  laa^s  ezettiti^t  ttroiki  thb 
fayment  of  revenue  to  Qovemment  j  and  for  determiiifaag  Ihe  tUdtittt 
ol  the*  annual  aaaessmant  tobainiposed  on  lands  liable  to  the  payiddiit 
•SK  ^ipaaim  ^iweaipie*        -    • 
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1867  B.  I9  tlie  preamble,    raoites  t1iaft»   by  th«  old   law,  the  OoTernmoiil 

M  vtmmD    ^^**  •ntitled  to  a  certaia  proportion  of  tb«  produce  of  every  biga,  and 
Aub        tl»at,  therefore,  '  if  a  senindar  made  a  grant   of  any  part  of  bis  lands 
AsAsuirififlSA  ^  be  held  exempt  from  the  payment  of  rerenue,  it  was  considered  void 
BsBti.      from  being  an  alienation  of  the  dues  of   Qovemment ;"    for  otherwise  if 
M  ormALL  g^Q^  grants  were  npheld,  obnonsly  the  rerenne  of  OoTomment  woald 
if,  have  been  liable  to  gradual  dtminQtion.     Farther  on  the  section  reoiies 

0MHKAm  ^^^  Qovemment  has  declared  Toid  "  all  grants  for  holding  knd  exempt 
from  the  payment  of  nvenne"  nmde  witbont  sanction  since  the  Oom« 
pany's  aooesskm,  but  that  -the  Qovemment  had  recognised  and  npheid 
certain  grants  made  prior  to  the  aooestioa ;  that  many  grants  existed 
which  were  invalid  in  reality  ;  **  that,  thsfelore,  the  Go? emor-Qeoera 
ia  Ooanoil  desnsed  it  incnmbent  on  htm  to  recover  the  public  due* 
thns  alienated,"  as  welt  as  to  '*  reanme  the  revenaes  of  all  lands  the 
grants  for  which  might  expire."  It  recites  aleo  that  it  had  been  enacted 
thafc  the  jumma  astessed  npon  the  estetes  of  individuals  wai  to  be  consi- 
dered as  exdntive  of  all   cxistsng  lakhiraj  la  ids,    **  whether  exempted 

from  the  khiraj,  or  public  revenue,  with  or  without  due  authority,*^ 
and  tdat  it  was  expressly  stipuUted  in  the  proolamation  deolaring^ 
the  deceunial  settlement  permanent,  that  the  Qovemor^Qi^tteral  in 
Council  would  impose  snob  sssessmeni,  as  he  might  deem  equitable 
on  lands  alienated  "  and  paying  no  pubHo  revenue,**  and  held  under  an 
invalid  title,  Tbe  preamble  oontinuee  that  the  Governor-Qeneral  desires 
that  the  claims  of  the  public  on  these  lands  shall  be  tried  in  the  Oourts 
of  Judioature,  *'that  no  such  exempted  lands  may  be  subfected  to 
the  payment  of  revenue,"  till  the  titles  of  the  proprietors  have  been" 
adjudicated  upon.  Upon  these  grounds  (Ihe  section  concludes^  and 
with  a  view  to  facilitate  the  recovery  of  tbe  public  dne«  from  lands  held 
exempt  under  invalid  grants,  as  well  as  to  prevent  any  simiUr  alienik. 
^n  being  made  thereafter  **  to  the  prejadloe  of  the  eecnrity  of  the 
public  revenue,"  and  farther  that  the  Qoverameut  officers  emplojred  in 
the  collection  of  the  public  revenue  may  have  a  correct  register  of 
lands  exempt  from  the  payment  of  revenue,  the  rales  contained  in  the 
Bubaequeut  sections  of  the  regulation  are  euaoted. 

In  this  prejunble  I  fail  to  see  any  indication  of  an  intention  te 
declare  void  grants  of  land  free  of  rent  payable  to  tbe  aemindar. 
Thionghout,  it  is  tbe  public  revenuoi  and  that  alone,  which  is  kept  in 
view;  and  reading  the  pceamble  by  itself,  I  should  not  hesitate  to  say 
\hat  the  oiily  alienations  complained  of,  and  which  it  was  desired 
io  check,  were  attempts  on  the  part  of  the  semindars  to  alienate 
their  estate*i  io  as  to  free  then  from  the   payment  el  Government 
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reveniie,    not    al-enalioxis    free    from    rent    pajable    to    the    grantor        .1867 
bim^elf.  — .._- 

It  is  argnel  tliat  ihe  reoifenl  of  the  Gorernment  right  to  a  quoti  ot        Xkil 
the  produce   of  ea-h  biora  shows  that  the   Go vernmenb,  while  enactin?  .        *'• 
ReRuaMoMXLX,  cons  dered  that  it  Was  then   enr.itled   to    a  quota  from        BBbbb. 
eaoh  bigja.     B  it  th**'  nettlennMt  wis  then    made,   ani   the   ^rernnt«nt   SLTiIJ**'^ 
in  fact  no  Ioniser  had  a  r  ght  to  more  than  the  rei^enuie  reserved.    The  v, 

interest  in  eaoh  biija  of  land,  whioh  the  Gv)yernme-it  oii^inally  hi»d»  D*«hka» 
ceased  with  the  settlement,  save  that  each  biga  belonging  to  tl.e 
zemlndari  remained  oharged  with  the  whole  revenue  payable  in 
respect  of  the  zemindari,  the  Government  accepting  inlieu  thereof  a  fixed 
amount  of  revejoe  from  the  zemindar.  I  do  ooti  therefore,  consider  that 
the  mere  fact  of  the  Government  having  orig  nail/  had  a  share  of  the 
produce  of  each  biga  is  snfficient  to  lead  to  the  conclusion  tbat  the 
preamble  of  Regulation  XIX  is  to  be  read  as  referring  to  grants  of 
land  free  of  rent  to  the  zemindar,  as  well  as  to  grants  of  lands  free  ol 
reveuue  to  Government.  To  ta-<e  aW'iy  from  the  zemindar  the  right  to 
grant  his  lands  free  of  rent  to  himself  and  tbose  claiming  under  him»   is 

such  a  restriction  of,  and  detraoiion  from,  his  rights  (given  to  him  by 
Kegulation  I  of  1793,  ss.  9  »nd  10),  that  it  must  be  doud  distinctly    and 

undoubtedly  ;  and  the  law,  when  questions  arisie  as  between  the  grantor 
and  the  grantee,  is  certainly  to  be  construed  rather  in  favor  of  the 
▼alUity  of  such  grants  than  against  them. 

As  the  preamble,  to  I  think  tl  e  enacting  sections  of  Regulation  XfXi 
as  well  as  the  conte.nporaneous  legislation  of  the  Govemmtot,  are  all 
alike  to  be  read  as  invalidating  grants  of  lands  free  of  revenue  payablie 
to  Govertimenta  and  not  as  invalidating  grants  free  of  rent  to  the 
zeminddr. 

I  agree  in  much  that  is  said  by  the  late  L^vinge,  J.,  in  his  judgment 
in  the  case  of  Piziruddin  v.  MadhuwuUtn  Pal  Ckawctkry  (1),  and 
many  of  his  argnmeuts,  whioh  I  shall  not  here  rep«'at,  seem  to 
me  to  be  very  pertinent.  As  L^yiuge,  J.,  reiuarks,  **  A  ^raot  of 
land,  rent-free,  by  a  proprietor,  does  not  more  interfere'  with  the 
revenue  of  the  Government^  or  the  position  of  the  propr'etor,  than  a 
lease  in  perpetuity  at  a  nominal  rent  of  one  rupee  annually.  This 
lease  in  perpetuity  has  jnst  ai  much  effect  on  the  revenue  (which  is 
nothing)  and  on  the  income  and  resources  of  the  zemind  ir,  as  a  grant 
free  of  rent  payable  to  the  zemindar.  Yet  it  is  not  disputed  that  the 
kaae  is  binding  on  the  zemindar  and  his  heirs.    But  it  is  said  the  granlii 

(1)  Ankt  p.  76,  at  pp.  97j  98. 
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18G7        is  not  legal,  becatite  tt  is  e*)ntr»ry  to  tho  BegalAtioni  and  agaiost  iho 
*^M  H  M        policj  of  the  law>  which  will  protect  the    eemindiir   from   improvident 
Ami*.        elienrntions,  thuagh  made  on  good  con sideiation.'* 

AtADON^ttiA     As  to  aof  reference  to  what  is  supposed   to  be  the   "poUc/of  the 
H^yl'^ll  ^9kw;' it  iB  filttif  ihmi  M  tlM  rre.  Bitting  hw%  have  to  decide  is  what  the 
8bk  Qtwal  )«w  aotaally  Is  /  we  onti  have  nothitiK  to  do  with  anj  S0Kian«i  *'  po'ioy" 
|.  ^*  other  ihau  SDoh  polkgr  as  is  to  be  foaod  in  the  Uw  itselK 

Hot 

The  law  was,  in  ny  opinion^  correctly  stated  by  Ifr.  Aberorombia 
Bicki  one  of  the  Judges  of  the  late  Sadder  Oonrt,  In  his  jadgment 
cf  the  tSth  Jnly,  1895,  in  JhtMd  Alee  Kkan  ▼.  Raja  Modhfuurain 
Singh  (I),  when  he  satd  :— **  I  concur  with  the  Principal  Sudd^-r 
Ameen  that  the  grant  b  not  resnmable  by  *ihe  heirs  of  the  grantor* 
and  that  a  10,  Regnlation  XIX  of  1793,  does  not  tpply  to  the 
oa^e.  The  law  oonid  not  intend  to  declare  thst  the  party  who  had 
made  the  grant  could  at  pleavnre  reanme  it;  whether  gi  en  for  a  valoablc 
Qonstderation  or  not,  or  intend  to  entitle  the  heirs  of  snob  Krantor  to 

rt^snma^  This  woold  be  amboriting  such  persons  to  repndiUe  their 
own  acts  tnd  the  acts  <  f  their  ancestors.    Grants  of  the  natnre  in  qnra* 

tion,  quoad  the  grantortf  and  th  ir  he<rs,  affect  not  the  public  revenue. 
They  affect  merely  th«>ir  own  rental.  The  grantor  continues  himself 
fo  p'ty  the  revenno,  and  if  he  do  not,  the  estate  is  sold,  and  then  the 
grant  becomes  null  and  void.    The  law  (s.  10,   Begal>t{«>n  XIX  o' 1793) 

wasenact'^d  to  prevent  alienations  'prejudicial  to  the  se.nrity  of  the 
publio  rovenne,*  not  to  enable  proprietors  and  their  heirs  .(whose 
ancestors*  aois  are  theiis)  to'piofit  by  their  own  wrong.  The  propria  tora  ' 
and  their  tncoe'sors,  who  are  authorizad  to  resume  at  pleasure,  are  not 
those  who  made  the  g- ants  or  thtir  hereditary  ancestors.  An  anction- 
purchafer  can  annul  grants  and  alienations.  This,  the  law  declares  s 
AU  ho  na  fide  alienations  are  binding  on  those  who  made  them,  and  ou 
their  heirs.    This  justice  requires  and  our  preoed«»n>s  have  decided.*' 

Begulation  XLIV  of  1793  has  been  dwelt  upou  as  showing  that  the 
lutent'on  of  the  Legislature  must  have  been  to  render  grants  free  of  rent 
to  the  aemindar  absolntely  Vt  id.  It  is  true  that  that  B 'gulation  recites 
the  weakness  <^r  viciousness  of  the  aemindars,  and  their  tendeiicy  to 
grant  pottas  of  their  lands  iroprovidently,  so  as  to  diminish  **  the 
resources  of  (Government  arising  from  the  lands,  in  the  event  of  the  rent 
or  revenue  reserved  by  such  propr  etors  beinif  insufficient  for  the  dis- 
charge  of  the  amount  of  the  publio  demand  upon  their  estates  f*  and 
that  it  limited  the  period  for  whiph  ajMMe.  oould  be  granted  to  ten  jcsxa* 

(1)  S.  D.  A.,  18$5|  39& 


FULL  BENCH  RULINGS.  78l 

Bat  8*  6  declares  tbat  nothing  in  the  Kegnlation  "  sballbe  oonatrned  to         1667 

prohibit  any    zemindar,  Ac.,  from  selling,  giving,  or  otherwise  disposing     j^  _ 

of  any  part  of  his  lands  os  a  dependent  talook;"  and  I  cannot  understand         Akil 

bow  the  fart  of  the  Government  'arino:  thought  it  n*»ce88ary  to  limit  the  *«.^2!! . 

ASADmffimsA 

lenffrh  of  leases  t*    ten    year<i,    w*^ile  it   di!  nnt  rhink  it  nece«R«iry  to        Bsiin, 
provide  for  the  reservaiion  of  a  rent  proportionate   to  the   Govemm'nt    ^ 
revenue,  or  any  snb'^t^ntial  rent  at  all,  can  be  said  to  afEord  any  logical   But  Gywal 
argument  in  favor  nf  the  reflpondentn.  Dbsiikab 

The  position  of  th^^  holders  of  grants  declared  void  by  s.  10  of  Bot« 
Re 'Ulntion  XIX  is  conf«iderably  altered  b^'  Act  X  of  185Pyand  the 
luitu  now  in  appeal  before  ns  wca  infitituto'^  after  Act  X  of  1859  came 
into  force.  8. 28  of  that  Act,  while  it  leives  untouched  so  much  of 
the  old  law  as  declares  grants  for  holding  land  exempt  from  the  pay* 
menfc  of  retpune  null  and  void,  repeals  that  portion  of  it  by  which 
•proprietors,  &c.,  were  authorized  and  required    to  collect  the  rents  of  such 

land,  to  di'<poA<(esB  the  grantee  and  to  annex  tbe  land   to  the  estate  in 
which  it  mi^ht  bn    si'uate,  and  declurea  that  any  proprietor  dec.,  who 

may  desire  to  dispossess  a  grantee,  &c.,  shall  bring  a  suit  before  the 
Collector  wit»>in  twelve  years  from  the  time  when  t^e  title  of  the  per* 
son  claiming  the  right  to  assess  the  land,  or  of  some  person  claim'ng 
ander  him,  first  accrued.  As  the  Uw  now  stands,  there  is  merely  ft 
declaration  that  these  grants  are  null  and  void,  bat  no  proprietor,  Ao„ 
can  of  bis  own  anthority  act  on  their  beiufl^  so;  he  must  invoke  the 
aid  of  the  Revenue  Conrts.  Whereas  such  grants  were  under  the  old 
law  absolutely  void,  they  now  apparently  sre  only  voidable.  And  if 
they  are  only  voidable,  it  may  be  doubted  whether  the  grantor  or  those 
cla mill!;  through  hira  will  be  permitted  by  the  Courts  to  come  fortvard 
in  f'and  of  their  own  act  and  to  set  aside  t^ie  grant. 

S.  10. of  Regulation  XIX  of  1793  ex^re  sly  declares  that  "no 
length  of  posses^i  >n  shall  be  hereafter  considered  to  give  va'idity  to 
anr  such  grant/'  But  it  has  been  recently  ruled  by  the  Privy  Council 
that,  notwith  stand  in  le  this  declaration,  sixty  years' nn  Ustarbed  p08'«e^« 
8 ion  nntior  such  a  grant  does  give  validity  as  against  the  heirs  of  the 
grantor.  This  was  in  the  case  of  OhundrabuUes  Dehia  y.  L}¥:!khea 
Debia  Cho^Ddrain  (1),  .inwhioh  suit  a  grant  of  l^nd  free  of  rent  fort  e 
woi-ship  of  an  idol  was  sought  to  ba  set  a^ide.  The  only  point  de'^ided 
by  tiie  Privy  Council  is  the  one  of  limitation,  and  there  is  oo  decision 
of  the  general  question  of  tbe  right  of  tbe  representative  of  a  grantor 
to  impeach  the  grant  of  such  grantor. 

(1)10  Moore's  LA.»2U. 
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ise7  ^  ^  whoto^  putUng  »  rtMonible  oonciraoiion  upon  ■.  10,  Begnlation 

—  XlXof  1703»   and  McerUining  iti  mMnicg  apon  the  priocipiet  indi- 


But, 


^^j^"'     catad  by   ibeir  Lordships   o(  the   Privy  Council  in  the  case  of  Barnes 
V*  SumomoyM   t.  ITaAani/a     ^ii«€«tcftttiM20r   J2oy    (I),    I   Am    of    opinioo 

Aa^»onmsm  ^i^^  ^ben  a  eemindar  hat  granted  a  portion  of  his  land  free  from  rent, 

aooh  grant  oannot  be  aet  aside  or  rendered  roid  by  the  grnntor,  or  those 

Mmrm^ALt.   oi^iming  thTt>ogh  him.    Lands    granted    by  a   semindar,    whether    he 
«.  reserves  any  rent  or  not,  mnst  of  oonrse  always  remain  liable  for  the  ^ 

».!?**  Government  revanne  doe  in  respect  of  the  semindaii  of  which  at  the. 
time  of  tbe  grant  they  form  part ;  but,  ss  against  the  grantor,  and 
those  oltiminf  through  him,  the  lands  will  belong  to  the  grantee  free  of 
rent  payable  to  the  semindar,  so  long  as  tbe  grant  is  not  set  aside 
by  GoTemment.  The  |X)sition  of  a  grantee  from  a  maurasidar  may 
perhaps   be  stronger  than   that    of  a  grantee   from   a   semindar.    It 

certnhily  cannot  be  weaker,  and  therefore  it  is  nnnecasnary  for  me  to 
go  farther  into  that  qnastion  ;  for  in  holding  that  such  a  grant  is  good 
ngainst  the  seminc'ar  who  made  it,  and  those  claiming  through   him,  I 

necessarily  also  hold  that  snch  a  in^nt,  when  made  by  a  maonsidar, 
is  good  against  him  and  those  claiming  throngh  him. 

As  regards  the  written  minutes  or  memoranda*  in  the  nature  of  jodg. 
menta,  which  ^are  at  Tarious  times  been  put  into  the  hands  of  the 
fi'gistrar  of  the  Court  by  Trevor,  Campbell,  and  the  late  Shumbhoonath 
Pundit,  JJ.  (who  sat  on  the  Bench  when  these  appeals  were  argiie<l 
but  who  are  none  of  them  now  members  of  the  Court),  I  have  no  aor^ 
of  doubt  that  none  of  these  three  minntes  or  memoranda  can  be  treated 
as  a  judgment.  I  aRfee  with  the  learned  Chief  Just'ce  in  the  dpiniou 
which  he  has  formed  upon  this  question,  and  generally  in  the  reasons 
upon  which  that  opinion  is  founded. 

L.  S.  JacSov,  J. — The  first  question   whirh    we  hare  to   determine 
is  that  which  has  be«^n  adverted   to  by  the  Chief  Justice,  and  which   has 

also  been  specified  in  tho  notice  that  jndgment  would  be  delivered  this 
monung,— tfaMt  is,  whether  the  minutes  written  by  three  Jn^^ges  of  this 
Coi-rt,  who  have  retired,  or  are  no  longer  members  of  the  Court,  should 
be  looked  on  as  judgments,  and  should  therefore  influence  the  decision 
tobegvenin    these  appeals.    The  Chief   Justice' has    ^one   yery  fully 

,into  this  point,  and  in  the  opinion  which  he  has  expressed,  I  believe 
all  my  Ic'smed  colleagues  have  ooncnrred,  subject  to  such  arguments 
as  might  be  adTanced  this  morning.  I  myself  should  have  been  inclined 
to    go  further  and  to  regard   that  point   as    not  open  to   argument* 

(1)  10  Hoore'fl  L  A.,  123|  at  p.  145. 
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R  hM  l>66n  aniggeBted  ihat   i6  was  the   practice  of  the  Ute  SadJkr        1M7 
Goart,  and  i^  still  to  bo  ne  ezteat  the  praotioe  of  the  High  Oourti  to  hand     MibomdT* 
into  the  office  written  judgments,  instead  of  proponncing  them  in  open        Akil. 
Oonrt.    If  such  was  the  practiod  ofv the  late  Snddor   Oonrt,  I  can  only  a-4««t^Vcima. 
saj  that  it  was  in  direct  contravention  of  the    provisions   of   s.  359  of       Bvbu. 
the  Code  of  Civil  Frocedura.    That  section  declares  that  the  judgmeot  «.  *^^ 
of  the  Appellate  Court  is  to  be  '*  prooonnced  in  open  Court  ;"  and  it    Sbk  Gtwak 
proceeds  to  lay  down  what  is   to  be  oontaiDed   in  the  judgment^  aud  in     n  ^' 
« what  language  it  should  be  delivered.    I£»  therefore,  a  judgment,  instead         ^i. 
of  being  pronounced  in  open  Court  was  handed  into  the  office,  it  must 
only  have  been  by  a  species  of  ficbion  that  the  judgment  so  handed  in 
was  to  be  regarded  as  read  by  the  Judges,  they  being  present  in  Court  on 
the  day  when  it  was  put  in,  and  able  to  read  it  if  they  bad  been  so 
mi  idod  s  and  I  am  not  aware  of  any  instance  in  which  a  judgroeut  or 
opinion  written  by  a  deceased  Judge,  or  by  a  Judice  who  had  left  the 

Oonrtt  was  treated  as  a  valid  judgment.  The  section  I  hAve  quoted^ 
it  is  true,  does  not  apply  to  the  High  Oonrt.  beeanse  it  ia  one  of 
the  seottons  which,  by  8«  5,  Act  XX  of  186i,  ar»  declared  not  to  apply 
to  the  High  Court.  I  have  however  alwn^  nndoratood  that  it  wa» 
necessary  in  strict  practice  th*it  jodgments  shotdd  be  delivered  and 
pronouuced  in  open  Court.  Clearly,  -we  are  met  to^ay  for  the  first 
and  ottlj  time  to  give  jod^rment  in  these  appeals ;  and  it  appears  to 
me,  beyond  question,  that  Judftes  who  have  d\edt  or  have  retired 
from  the  Court,  cannot  join  in  the  jnlgment  which  is  to  be  delivere<l 
to-day,  and  exprcAS  their  dissent  from  it«  I  myself  would  therefore 
exclude  argument  on  this  p<Hnt  ^  but  as  opportunity  has  been  afford* 
ed  to  the  pleaders  to  argue  it,  and  none  has  been  offered,  I  have 
therefore  on^y  to  add  that  I  concur  entirely  in  the  view  which 
baa  been  expressed  by  the  Chief  Jastice  on  this  point  upon  general 
principles. 

• 

Having  had  the  opportunity  of  reading^  the  judfl^ment  in  these  ca«e9 
prepared  by  the  Chief  Justice,  and  being  able  very  generally  to  adopt 
the  conclnsious  and  the  reasons  set  forth  in  that  judgments  so-  fiar  a9 
they  bear  upon  the  provisions  <^  law  referred  to,  and  the  cases  cited 
before  u% I  oonsidf^r  that  I  am  relieved  from  the  necessity  ef  g>ing  ai 
BQch  length  as  would  be  otherwise  reqoisite  into  the  oonai  itratiou* 
which  lead  me  to  an  opinion  in  favor  of  the  tenant,,  and  against  the- right- 
to  resume*  Nevertheless,  I  shall  endeavour  to  state,  as  briefly  aa 
possible,  those  parts  of  the  case  on  which  I  have  long  sinoe  arrived  at 
an  independent  conclusion,  and  on  whioh  the  view  which  I  have 
originally  formed  has  been  in  no  degree  shaken  either  bf  argnmeaAs  at 
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1867        ^  b«r,  or  by  Ihe    rtMont    whidi    hmr^    weighad  with    mj  letniMl 
oollMgaes  wIk)  are  of  th<9  oonbwry  opinioiL 

Akn.  ^Q  right  for  which  the  semindar   or   the    middleman   oontenda  in 

AaADONifniA  these  caBee»  is  the  ritcht  to  take  oat  of  the  hands  of   a  grantee  or   hla 

**"**       representatives,  lands  given,  by  the   person    nnder  whom    the   plaintilf 

Motttlall   olaims,  to  be  held  free  from  ihe  payment  of  rent  to  the  grantor  and  hia 

Barn  QrwAh  heirs  or  assigns,  whether  such  grant  has  been  made  for  an  adeqa«te  or 

BasHKiB     iiui^qnate  oonsidemtion,  or  without  any  consideration  at  all  in  mot:ey« 

Boy.        In  nether  case  has  the  plaintiff  offered^  or  the   Gonrt  below   eompeHed* 

repayment    of   the  pnrchsse-money  or   compensation  of  any  kind,  and 

indeed  the   plaiotiif  is  represented  as   proceeding,   not   merely  on   hia 

rights,  bnt  also  upon  his  dnty  to  the  State,  as  being  ^  required"  bf  law  to 

adrance  a  claim,  which  is  not  the  less   imperative   on  him  because   it 

happens  to  be  to  his   adrant^ge.    To  any   person  who    considers  the 

anbject   originally,   it  mnst  be  startling  to  find  that  Ooorts  of  Justice 

eould  be  asked,  and  yet  more  that  they  are  found  to  sanction,  demands 

of  snoh  manifest  iniqnity  ;  and  I  am  quite  confident  that  none  of   my 

learned  brethren  who  heard  this  appeal  would  have  entertained  the  suit* 

unless  compelled  by  the   strongest  presnare  of  f positive  legHl  enactment* 

It  is  clearly  not  on   the  policy  of  {the  revenue  laws  th«t  the  pleintiff 

can  rely.    Courts  of  law,  it  seems  'to   me   have  no  concern  with  that 

abstraction.     They   have    to  administer  either    the   specifio   mle^   of 

positive  IcRislation,  or  tho«e  general  principles   of  jurisprudence  which 

govern  the  tribunals   of  all   civilised   countries.     And  in  the^e  oases 

aceordinglyi  the  plain tiff*Bri><ht  is  based  on  s.  10,  Regulation  XIX  of 
1798,  which,  as  modified  by  s.  28,  Act  X  of  1S59,  is  said .  to  enable 
the  landlord  to  dispossess  such  gp-an^eea  by  a  civil  suit,  or  by  aom- 
mary  proceedings  before  the  Colleotor.  If  those  provisions  of  law 
esn  be  applied  to  snch  cases,  and  if  the  plaintiff  can  maintain  his 
•nit,  it  may  be  necessary  to  consider  upon  what  terms  the  Com^  should 
allow  him  to  undo  that  which  he,  or  his  anosMtor,  has  done  iu  the  face 
of  an  enactment  to  which  he,  as  well  as  the  defendant,  was  then,  as 
now,  nnder  the  obligation  to  conform. 

Is  then  the  defendant  a  person  setting  np  ''  a  grant  to  hold  land 
exempt  from  the  payment  of  revenue,*'  whom  the  proprietor  of  the  estate 
is  bonnd,  in  *  oolleoting  the  rents  from  such  land,  to  dtspoesess  (as  gran, 
tee)  of  the  proprietary  right  in  the  land,  and  to  reannex  it  to  the  estnteP ' 
Does  the  defendant  claim  to  hold  his  land  free  from  the  payment  of 
revenue  P  Is  he  in  the  enjojm»nt  of  any  proprietary  rigbt  F  And  hasi 
the  land  ever  been  separated  from  the  estate  in  which  it  is  situate  f 
I  apply  tboae  tests  to  the  boguaga  of  b.  10,  Regu  lotion  XIX,  becan« 
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I  do  nol  nndenttnd   that    s.  28  Aet  X  of  1859,  makes  Any  all^ation         ^^^ 
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intbo  relative  rights  of  zemindar  and  grantee,  or  affects  the  pdnci  le     Mahombd 
on  whi  b  a  mtint  would  be  Toid.  bat  only  that  it  takes  awav  the  power         '^^^ 
whioh  the  zemindar  had  of  acting  hv  his  own  right  band»  and   oompels  MAwmnmk 
him  to  res  Tfc  to  th«  ('ollector  or  the  Civil  Court.  Baasi. 

It  is  admitted  t'  at  the  first  of  ihes^  questions  ranst  b^  answered  in  the 
negative,  nnleso  it  be  considered  hat  the  frnmers  of  Begalation  XIX  of 
1793  (and  it  may  be  tb<'se  also  of  Act  X  of  1859)  f<aid  "re^enne 
when  they  meant  to  say  "  rent.**  I  thii^k  the  Chief  Juntioe  has  saffi. 
ciently  cleared  the  Legislature  of  1793  from  the  charge  of  having 
either  (ooatr^i^  to  bis  own  expressed  intentions)  used  the  same  words 
in  tvro  different  S'^ns-s,  or  omployed  two  really  distinct  terms  to  denote 
the  same  desoriptiou  of  thing.  We  miy  give  a  siuailar  oredit  to  tha 
aatht)rs  of  Act  X  ot  1859,  and  I  think  it  needless  to  argae  that  qoestioa 

* 

farther. 

On  the  second  qnesition,  it  seems  t6  me  quite  61ear  that  the  defendant 
make^  no  i-him  to  a  proprietary  right  in  the  sense  in  whioh  that  t^rm  is 
a>ideiBtooi  by  the  Courts  in  lndi%  and  used  in  the  Begulation  of  179>. 
It  he  did,  he' woiUd  ba  ttitnated  in  reapeet  to  the  laud  comprised  in 
bis  grsnt  p  ec  seiy  as  ttie  zemindar  himself  with  respect  to  the  seiaia* 
dar  ol  the  original  estate,  and  wo^ild  be  encitled  to  a  batwarrai';  but  tbia 
could  not  be  unle.'ts  the  proprietor  conveyed  to  bim  out  and  out  the 
whole  of  his  rights,  and  sold  tbe  land  as  a  portion  of  the  eataie.  which 
indeed  he. would  be  fully  competent  to  do,  eiiher  by  way  of  dependent 
talook  under  s.  6,  Rjgal^tion  XLIV  o£  1793,  or  in  absolute  own^-rship 
under  s.  9,  Begulation  I  of  the  same  year.  But  the  landlord  .did 
nothing  of  the  kirtd ;  he  merely  oonferrei  a  right  to  hold  the  land  free 
of  rent  to  the  proprietor,  whioh  grant,  if  not  invalid  by  law,  wonld  bind 
thA  grantor,  his  heirs  and  representatives. 

Then  was  the  land  dissevered  from  the  estate  P  Most  olearly  not. 
It  is  admit te )  that  the  grant  under  ooasideration,  if  it  bo  valid,  binds 
only  those  who  take  u  id^r  the  grantor,  and  woild  be  wholy  inopera* 
tive  as  against  a  purchaser  at  a  sale  for  arrears  of  Goveroment  revenue. 
Bat,  if  s ),  the  I  ind  ha<i  nevar  c  ^ase  I  to  be  a  part  of  the  estate,  and  oan* 
noc  be  reannezed  to  that  from  which  it  hss  not  been  severed. 

It  seems  to  me,  therefo'O,  abundantly  dear  that  the  grant  impugned 
is  not  in  any  sense  invalid  under  the  terms  of  s.  10,  Begulation  XIZ 
of  1793. 

If  arguments  in  support  of  thi$  view  and  external  to  that  provision 
of  IftW  b  e  required  I  think  n  most  oonviaoing  one  is  to  be  found  in  the 
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IMT        •nt/etiBMit    (1)    aftenmrds  repealed  hj   Beflmlatin  Y.  of   1B\%  wluob 
—  rattrioted  tha  term  of  l«»a«ea  to  be  i^ranted  by  proprietora  to  t»n  ye«rf»  j 

Asn  this  rale  Heiag    ezpreasly  framed  to  coQiite«mo*-  the  ocnaeional  improri* 

*•  dence    of  se«niDdar'i    To  »ay  that  the  Legitlature  permitt  d*  at  first  for 

BaBBB.  ten  years  and  afterwards  wiihoatr** Btriction,  leaaeA   in   which  a    pepper- 

_"""  com  rent  was  reserved,    «ubj»*ct  ofcmrse  always  to  the  operation  of  the 

Bmm  QiwAk  sale-laws,  an  d  that  they  indirectly  forblH  the  grantee  to  holH  free  of  r«>nt 
V*  to  the  proprietor,  snbjpcttothe   ss me  contingency,  is.  in  my  opinion,  to 

gi^j^  impute  to  the  Gorernment  of  that  time  an  infirmity  of  purpose, 
and  an  inconsistt-neji  of  which  we  find  no  trace  in  its  other  legis- 
latiTe  measures*  and  of  which  it  is  nnjust  to  snppose  it  capHble*  It 
seems  to  me  quite  restrictive  •^non^h  upon  transactions  renting  to  land 
that  bargain^  ma<)e  with  a  proprietor  for  the  time  being^  ar^  Unble  to 
be  set  aside  in  favor  of  an  auction-purchaser  under  Act  XI  of  1859. 
if  the  lease  or  grant  be  not  among  the  kind  which  are  especially 
prot^ted  by  the  exception  oontained  in  a.  S7.  The  fourth  exception 
protects  leases  of  lands  whereon  permanent  buildings  have  been  erected, 
or  gardens,  tanks,  ko\  bare  been  made^  but  e<abl**8  the  land- 
lord  in  certain  ca*<ea  to  enhanoe;  it  gives  no  protectkm  to  leasea 
in  which  the  landlord  may  have  reserred  a  trifling  rent,  xeoeiT- 
ing  a  larger  sum  of  money  to  enable  him  to  build  factories,  or 
make  tanks  or  other  works  elsewhere  lor  the  benefit  of  the  estate* 
And,  thera  may  be  anfBcient  rc^ason  fcr  not  all*  winic  such  questiona 
to  beoome  the  snhjeot  of  decision  by  the  Civil  Oviurt.  This  restriotion, 
whether  reasonable  or  not,  is  qaite  sufficiently  burdensome,  without 
farther  enabling  aemindar St  out  of  a  superstitious  regard  for  the  laws, 
to  set  aside  their  own  acts,  vioUte  their  own  or  their  anoeetora'  ooiitraota, 
and  resume  what  they  have  given,  retaiuing  at  iha  same  time  thai 
trbioh  they  reoeiyed  in  exchange. 

But  it  is  said  that  this  grant  is  invalid  for  another  reason,  namely, 
that  the  State  has  an  inalienable  right  to  a  portion  of  the  produce 
of  every  biga  of  land  in  the  country  which  is  not  ezprcRely  exempted 
nuder  some  valid  title,  and  that,  consequently,  every  grant  which  relieyea 
a  portion  of  land  from  the  burthen  w  <ich  it  oui^ht  to  bear,  is  in  con- 
travention of  the  common  law  of  the  empire,  and  ought  to  be  set  aside. 
This  argument  in  my  opinion  involves  a  very  distinot'  and  very  serious 
fallacy.  No  donht  *'  by  the  ancient  law  of  the  coontry,**  as^set  forth  in 
the  wel  known  pream  le  to  Regulation  XIX  of  1793/'  the  ruling  power 
entitled  to  a  certain  proportion  of   the  produce  of    every    biga  of 

(1)  S.2,  Reg.  XLIV  of  1793. 
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land,"  Bubjdci  bowever  to  this    important  rtaarvation,  '*  unless  it  trans.        i8$7 
fers  its  rifljht  thereto  fo*  a  ter«n   or  in  per^vetuity,  or  Hmits  the  public  "".J  "* 

demand  upon  the  whole  of  the  lauls  b^loM^^ing  to  one  individual,  leaving;        Akil. 
him  to  appropriate  to  his  own  use  the    diffHrenoe  between  the  value   of  v 

such  produce  Mild   the  sum  payable  to  ike  public,  whilst  he  continues  to       bsbcs. 

i}iscliarg<»  the  latter."     Cai.    any  one  duubt  ti>at,  in  oases  of  estates  per- 

manently  set&led,  tne  State  has  gi  en  up   in   per(>etuity  its  right  to  a  g^^  Ovwal 
**  eertaiu  proporuion  of  the    produ  e  of   erery  bi^/'  uud  has  agreed  to  o. 

receive  a  Bum  eommu'ed  in  satisfaction  of  the  public  demand  npoii  the        ^^^ 
whole  of.  each  peimeiitly  settled  estate ;  or  thai  the  diiSerenoe  between 
the  value   of  such  prox>ortion  of  tUe   pro'iuee  and  the  sum  payable  to 
the  public,  is   the  ab-olute    property  o£  th^  ^zemindar  so  long  as  he 

continues   to   discharge    the   latter  P    And   is  tbe   zeminlar   less  than 
other  owners  free  to  do  what  he  will  with  his  own  P    In  other  words,  is 

not  the  zemmdur,  as  long  as  he  oontinues  proprietor  and  pays  the 
Gk)veminenli  revenue  assessed  on  his  estates,  absolute  owner  of  the 
rents,  being  at  liberty  to  collect  or  not,  to  Mihance  l»f  the  nature  of 
the  tenuro  permit),  or  to  abate,  lio  collect  by  his  own  servants,  to  farm  out 
the  rents,  to  cummute  the  paymeits,  or  to  bind  hims^li  not  to  require  any. 
But  for  the  security  of  the  public  revenue,  it  is  a  part  o(  the  taw  of 
tbe  country  that,  w<th  certain  exceptions,  the  purchaser  of  an  entire 
estate  in  the  permimeutly  settled  districts  sold  under  the  salft-law, 
acqniroA  it  liee  irvvx  all  ii.cumbraitces  which  may  have  been  imposed 
upon  it  after  the  time  of  feetttement.    In  tiiis  positive  provision  uf  laF* 

it  seeme  to  me,  and  not  any  theoreitical  nglits  of  the  estate,  does 
the  safety  of  the  publiu  revenue,  and  tlie  security  of  th«  purchaser, 
consist.  But,  moreover,  if  any  such  piiuci^  lo  existed,  and  the  public 
revenue  were    at  all    endangered  by    such    grab  is,   who  would  be  the 

party  ei.titled    to  complau   and    to  avoid   the  g^*ant  P     SSurely  not  the 

person  who  bad  himtielf  created  it,  who  had  benefited  himself  while  he 

'  endamaged  or  imperilled  the   interests    of  the  &3tate.    I  could  conceive 

such  an    action  a^  this  brought  by  the   CuUecior  ne  quid  detnmenti  rea 

puplica  capiat  I  ecu  d  also,  b)  an  exertion  of  the  fancy,  imngine 
a  case  of  nuch  a  wrant  made  in  ignorance  of  thn  law  on  both  side?,  and 
a  proposal  by  tho  zemindar  to  fei  aside  the  contract  an'l  make  mutual 
restitution  but  toe*  ter  tain  a  suit  >  y  tie  zemindar  to  replace  him  in 
eiaiu  quo*  wh  le  the  grantee  remained  in  neither  one  state  nor  the 
othei,  to  decret»  a  one-«iiJed  obvervance  of  the  law,  and  not  cumpel  the 
lantilord  to  restore  that  which  he  took  under  an  illngitl  contract,  this, 
1  think,  woul  be  something  like  an  abetment  of  fraud,  which  I  should 
be  leiry  to  require  from  any  inferior  Court  in  Ret  Majesty's  dominions. 
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1867  ^F0r  ili6M  raifoiui   tbersfora  chiefly  I  un  of  the  PAine  b^>ini<m 

'^Z, — """^  the  Obi'f  Jastt'^e;  and  in  saying  so  I  feel  that,  if  one  in  eafe  in  being  on 
AiiL    *    tSf»  same  side  with  prcifonnd  and  carefol  Rtndy  of  the  law  relating    to 
V*  the  snhjeot  under  oonsi'f^rHtion,  I  haTe  that  seoaritv  in  the  preeetit  osse. 

Bbbcb.       Ial8«>  refer,  with  pArfionla**  sitis^tio'i,  to  the  oases  nte^^^OurHnhtirm 

P*iramanih    r.     Oda^enarain      Hnndal    (1)     a'td     Bahoo      M'^denarain^ 

SniffTlrwAL  ^^^    ^*   Mn$$afnmi     Ameero&Hnf9$a    Begum  (S).    I    w^nld    answer   t<ia 
r.  qiiestioM    pa     h?    thi^    FHTiston    Bench    in  the   afHrmative,  and  would 

^T«^*     therefore  reserve  the  decisiotis  of  the  <^oorts  helow  with  costs. 

^nch  arguments  as  I  hare  employed  are  addre-tsed  to  the  .<*ftBe  of  a 
grant  hy  thecemindar  himself,  and  the  e*ise  o'  a  grant  by  a  uaorasi  ^sr 
or  other  middleman  U,  of  eonrae,  eren  stroni^er  in  fatror  of  the  graniee. 

SktoN-Eark,  J.--This  case  w«s  argaed  on  the  16th,  17th,  and  l^h 
of  January  1866  before  *a  Bench  of  nine  Jodjces.  After  heari  g  full 
argnments  of  ConnBel,  and  discussing  the  matter  with  seyeral  of  my 
colieagneii.  I  formed  conclusions  which  I  recorded  o*  the  IS'h  of  Mareh 
1H66;  and  from  those  concYnsions  I  have  not,  after  further  and  more 
mature  eonmde  ration,  seen  any  reason »  to  depart. 

The  qneetion  which  we  hate  to  consider  in  this  case  is  whether  a 
gn*nt  for  valuable  considemtion  by  a  zemindar  of  a  speciBc  p  'rtion  of 
]snd  to  be  held  without  payment  of  rent  ip  valid  Mgiinst  the  heirsi  of  the 
fprantor,  or  against  subsequent  puVobasrrs  *«y  privnte  sale.  This  qnes- 
tion,  <imp^e  as  it  is,  sppeers  to  me  to  involve  a  consideration  of  the 
whole  |ioli;*y    of   the   revenue    kws   regar^^ing  tbf»  buv^den  imposed  on 

Und  on  behnlf  of  the  Ptate  and  the  creation  of  reTit*free  tenures  subse* 
qnent  to  the  permnnent  settlement,  quite  as  m'lnh  as  it  involves  any  ri^^hts 
or,  privileges  conceded  to  the  semindars  of  Bengal  by  thnt  great  ro'  annre. 
The  sa^es  referred  to  us  by  the  Divisional  Bench  in  this  instance 
com  prise  several  g'nnts.  Grant  No.  2  is  for  a  tank  exraated  for  the 
oonvenienre  of  men  and  of  cattle  ;  und  a  appears  to  me  that  this  Kra>  t 
on  rht  to  be  governed  by  the  decision  of  the  majoity  of  the  Full  Ben  h 
of  the  9th  of  ^Tanuary  1865  (3),  and  that  it  most  hold  good  asainst 
the  heirs  and  successors  of  the  grantor,  or  against  any  purchasers,  save 
t^  e  purchaser  at  a  sale  for  arrears  of  pnhlio  revenae.    Tho  other  gran  s 

numbered  1,  6,  7|  P,  9,  10  and  It  were  all  made  for  no  p-^rticnlar 
purpose,  and  for  consideration  of  Rs.  200,  100  and  other  sums. 
8<>mo  of  the  grants  are  of  Tory  small  extent,  being  of  a  few  bigas» 
but  the  greater  or  less  sise  of  the  grant  can  hardly  enter  into  onr 
consideration.    The  real  poiot  at  issue  is,  whether  grants  m%de  rent-free 

(1)2  8el.  Kep..  281.  (3)  In  Vhh-uddin  t.  Mcuhiudan 

(^  S.  D.  A-,  1852, 967.  Pal  Chowdhry,  aiiie^  p.  75. 
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for  land  of  any  extent    after  the  perpetnal  settlement  can   or  caonot        ^^^^ 
be  avoided  bj  the  heirs   of  the   grantor.  The  case  of  a  parchaner  at  a     mahoko 
public  sale  for  arrears  cf  revenae  is  not  i  efore  us,  nor  is  it  raised  in        Akil. 
these  cases  in  any  way.  It  is   quite  clear  to  me  that,  as  against  soch»  ^gipvyNiiiA 
a  purchaser,  such  grants  would  be  utterly  void,  and    I  do  not  gather       Bbbss. 
that  any    oubt  is  anywhere  entertained  on  this  point  MuTTTtAiL 

The  lower  (*onrts,  relying  ou     the  late  Sadder  Goi:it,s  d«*cision  of  the   Sen  Gtwal 

*  l8th  July  1855  (I),  have  deci-eed  the  plnintiff*s  claim  for  resumption'  and     pig^'g^An 

*  have  declared   the  land  liable  to  Assessment.   This  in  tlie  result   in  both         Hot. 
the  cases,    Nos.  S53   of  1863,    and   1116   of    1662,  refrredto   us.     The 

great  contention  raised  before  us  is  the  intent  and  meaning  of  Regulation 

XIX  of    1793,  and    especially  of.  s.  10  of  that   Begulation,  as  well  as  the 

meaning  of  the  wo:  d  "  revenue**  used  in  that  law,   and  in  several  other 

enact met.ts.    After  much  consideration  lam  driven   to    the  conclusion 

that  the  word  "  revenue  "  at  that  time  was  not  invariably  employed  to 

mean    only  the  revenue  demai  dable  by  Government,  bnt  that  it  also 

practioally  comprised  the  rent  receivable   by  the  zemindar   who   was 

accountable   for    the   revenue.    No  doubt;]n   Bome   of  the    sections    of 

that  law,  aiid  in  the  preamble,  the  terra    "  revenue   "  is  employed  with 

rpec  al  referencA  to  the  demands  of  Government,  but  s.  10,  which  refers 

to  grants  made  after   the  1st  of  December  1790,  appears  to  me  to  hare 

litt'e  or  no  practical    force;  if  the  term    **  revenue   '*   be   confined    or 

restricted  to  tie  demand    on  account  of  Government.    The  difficulty 

that  I  feel  in  restricting  the  term  **  revenue  "  to    the   Government 

demand  only  arises  in  Pome  rofasure  from  the  consideration  that,  after  * 

1790,  it  was   not  very  likely  that  pei sons  should  take   on  themselves 

to  exempt  any   lands  from  the  payment  of  revenue  strictly  so  called. 

Further,    rents   were  pnu'tically   the  source   and  nucleus  of  reveuue. 

1  admit  that  the  exa<*t  meaning  to  be  appl  ed  to  this  term  is  the  source 

cf  perp'erity,  and  that  I  had  at  times  had  some  doubts  on  the  "uhject ; 

bnt.  on  the  «ho'e,  I  have  now  oome  t'>  the  ooncl'ision  tha*«  "  revenue  "  in 

a.  10  wan  intended  to  include,  and  in  litigation    did  include,  the  rents 

or  the  c  ll»'ctions  made   by  tlie  semindars  from  the  ryots.    Alienations 

of  what   the   natives  would  i  erm  kkartjt  or  land    dues,  were,    by    that 

section,  declared  absolately  null  and  void,  if  made  by  any  one,  or  on  any 

account,  after  December  1790.    This  view  is,  to  my   thinking,  stmngly 

confirmed  b J  the  prearable  to  Regulation  XLIV  of  1793,  in  which  the 

rent  or  revenue  reserved  by  proprietors  is  osed  apparently  to  designate 

one  and  the  same  thing.    The  preamble  of  this  Bf'gulaticn  is  important, 

(i;  In  AtmodAUeKhonr.^JQhModhnii^ain  Singh,  B.D.  A,,  1895,895. 
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1*667        M  sbowing  the  viewt  of  tbe  GoTernnei'i  of  the  day  in  regard  io  ilia 

iiABMm^  powers  of  semindart  under  tbe  permanent  settlement  {His  Lordship  rsad 

Akil.        ihe  preamble  and  continu^J'    The»e  are   Tery  weighty  and  siKoificiini 

AMkvumtnmi    ^^^*»  '^^  ^  contend  that  they  strongly  support  the  yiews  which  I  haT« 

B^ai.       expressed  aboYe.    This  view  also  seems  to  be  confirmed  by  tbe  followinj^ 

KcmTLALL  pi^'<^  ^1^  2  ^^rP^Kton's  Analysis,  p.  M.    Jnalladingto  the  report  of 

Sbn  Gtwal  Messrs.  Aitderson I  Croft  and  Bogle  of  25th  of  March  177S,  the  anther 

|v  J*  says  : — "  It  is  not  perfectly  aocurste,  especially  in  the  indefinite  use  of  the 

Boi.  term  repi  as  fometin^es  di  noting  the  letnm  or  compenssticn  for  the 
occnpaocy  of  land  paid  by  tbe  immediate  occupant  or  tenaat  to  a  superior 
landlord  or  his  leprtkintat  ve,  and  at  other  times  tignifying  the  pablio 
lani  revenue  payble  to  Govemmeut."  The  Fame  contention  is  further 
oountenancfd  by  the  lani^uage  of  the  old  Begulation,  anterior  to  the 
Code  of  1793  of  the  1st  of  Deceoiber  179t:,  and  by  Colebrookb^s  Supple-* 
ment  to  the  Digest  of  the  Bcgulations, 

That  this  view  right  or  wr  ng  h«a  bad  a  prsctical  effect  given  to  it» 
€  n,  I  aubmit,  hardly  be  denied.  For,  if  the  language  of  tbe  first  lines 
ofs.  lO  of  Kegulation,  ZIX  of  the  same  year,  1793|  could  not  have  been 
held  to  refer  to  er  include  rents,  it  is  not  very  easy  to  see  under  wla4 
law  or  Regulation,  aemindara  oould  resume  aud  reanueX|  as  they  have 
done^  giao IS  of  rent-free  laods  improperly  set  up  or  created  after  1790. 
Ko  one'  as  I  have  already  obser\ed,  was  very  likelj  ts  alienate  revenue 
properly  so  called,  after  1790 ;  and  looking  to  rents  as  the  basis  and 
fonndation  of  revenue,  I  diitst  conclude  th-it  this  section  has  been  applied 

so  lis  to  allow  zemindars  to  resume  £rants  made  free  of  rent  after  a 
certain  date,  and  thus  to  draw  from  every  part  of    th^ir    estates  a  proper 

contribution  to  tbe  fix^d  portion  of  revenue  which  they  were  bound 
to  pay  in  to  Govemmoot*  This  is  really  the  coUHtruction  «hich  baa 
been  put  oh  this  section  by  our  Jjcgislature  and  our  Courts  for  years. 
Foubibly  the  language  of  the  law  has  not  been  very  critically  examined 
and  tested  at  any  time  ;  but  I  think  it  will  scarcdy  be  denied  that  this 
is  tbe  one  law  to  vbich  all  zemindars  were  accustomed  to  look  fcr 
a  series  of  years,  as  empowering  tbem  off-band  to  reannez  lands  which 
any  cn^  claimed  to  hold  rent-free,  and  tbatthis  wa**  the  view  taVen  o^ 
tbe  langnage  of  the   Rcgnlation  by  tho^e  who  framed  end  passed  Act  X« 

and  who,  in  rescinding  s.  10  of  Regulation  XTX  of  1793,  and  in  passing 
inatead  s.  28  of  tbe  new  law,  clearly  and  unm'stakably  treated  the  enact- 
ment a4  the  one  by  w^ich  zemindar  were  entitled  to  disposses  aVeged 
grantee*,  and  to  assess  tbeir  invalid  grants  witb  the  proper  am^nn^  of  rent. 
In  fact,  if  w<»  exclude  t^^^se  lawa.  or  tr*»nt  thenti  as  exclusively  spplirable 
iothe  Qovemmeot  revenue  and  not  to  renti  it  is  not  easy  to  see  to  what 
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•" 

part  of  Any  Oode  zemindars  ooald  resort  to  olaim  their  rights  against  par.  1867 

ties  who  set  up  invalid  and  anauthorized  rent-free  titles  oa  tlieir  estates*  ^    • 

What  again,  1  may  ask,  is  the  oun  struct  ion   which  has  been  put  on  akil 

that   well-know    Regulation     L£    of     1819,    s.   3w  P      Have    all   zemin-  v- 

dars,  atl  ttie  Courts,  all  authorities    been  wrong  in  allowing    suits,   not  B^gsu^ 

merely  against,  but  hf  zemiudars,  to  be   instituted  uuaer  that  section  -> — 

for   the    resumption    of   rent  Iree    grants   lor    a  long   series  of  years  P  gg^^^ ^^[^ 

Tne  fiist   clause    of   that  section  is  as  follows  (reac^).    It  is  impoeible  9. 

to  deny  that   whether   the   language   of   the    laws  has    been   correctly         ^^^ 
inierpretod    or    not,  the    interpretation    has    been  that  suits  to^avoid 
rent-free  grants  can  be  bi^nght  under  it.    This  yiew   has   been  acied  oit 
practicaDy  all  over  the  Lower  and  Upper   Provinces  for  a  long  series.oC 
years,  and  it  seems  to  me  too  late  now  to.  set  a  different  meaning  to  tbali 
which  hns    had  the  seal  of  sailors  and  pleaders,,  of   Courts  and  Judges*, 
for  more  than  fifty  years.    It  m»y,  in  fact,  be  said  that    the-  zemindar 
has  been  regarded  as  the  tranaferree  of  the  rights  of  Government;  and 
under  the  term  *'  revenue  "  mentioned  in  the  Regulations,  he  has  been 
allowed  to  claim  his  **  rents,"  -of  which  all  land-revenue  is  made  up. 

'\  he  next  point,  and  an  equally  important  point  in  thid  reference*  is  the- 
poli'-y  of  the  revenqe  law.    It  appears  to  me  wholly  impossible,,  and 
indeed  unjust,  to  discard  a  consideration  of  this  policy  if  we  can  discover 
it.    And  on   this    pmnt  I    have  arrived   at   this   conclusion,  that  the* 
deliberate  p  'Key  of  our  whole  revenue  legislation  has  been  against  the- 
creation  of  any  such  grants.    The  law  so   much  quoted,  s.  10,  is  dear 
against     the  alienation    of  rcTenue  for   snch  purposes.    But  even  if  i^ 
could  be  contended  that  rents  are  not  included  in  the  term  revenue,  the 
general  policy  of  the  State  on  this  subject  can  be  collected  from  other 
enactments ;    and   to  my  mind,,  it  is    impossible  to  treat  this  qnestion 
fairly    without    eonsidering    that    policy.     Landlords    by    Regulation 
XLIV   of  I79S,  s.  2,  were  prohibited  from  making   leases  or  engage- 
ments with    their    under-tenants   or   ryots    for  a  term   exceeding  ten 
years  i    and  this  marked   restriction  was    not   removed  until  the  year 
1812«    The   whole  theory  of  the  revenue  in  Bengali  and  I  understand 
in  Upper  India'  is  that  a  certain  proportion  of  the  annual  produce  of 
every  biga  of    land  is   due  to  the  State ;   and  if  this  be  admitted,   as  it 
laost  be  on  all  hands,,  then  how   can  the  zemindar  deprive  his  heirs  of 
the  right  to  receive   portions  of   produce  from  any  distinct  portion  of 
land  ox  number  of  bigas:  without  at  the  same  time  theoretically,  and 
if  the  gran's  be  of  any  size,' in  positive  practice,  imperilling  the  realiaa- 
tioA  of  the  dues  of  Qovemment  which   are  made  up  of  such  produce  P 
The  early  writers  on  reveBae,  such  as  Shore,.  Harrington  aod  others^ 
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IM7        wdppati  «hia   tmw.    The  iecMoan  of  lb*  lodgM  o(  tiit  Iftta  Eadd* 

XABoiriD     ^ourt,  with  tbo  exception  of  tkat  of  Mr.  A.  Dick,  who  diaeeated  from 

•^■^        the  jaclgmenb  of  tlie   IBtb  of   July   1860.  seem  to  me  to  take  np»  and  to 

▲BADOHinMA  ^^^  ^^'  ^^''*  ^^^^  °^  *"**•  '*^»  though  the  deoieions  are  n*  t  rery  numcmne. 
Bkbii.       The   de>  ieioii    in    Fiairtiddtn  ▼.    Madhnmidan    Vol  Chowdhry  (1)  of  our 

MortTLALL    ^^^^  Bench  of  Jannarj  9th,  1895,  does  not  finallj  role  more  than  th**! 

finr  QrwAt  water  is  in  the  natare  of  the  rent  which  the   aemindar   might   receive 

Bmrkab     ^°^  ^  tract  otherwiae  barren  and  profltieee.    Water  obyiooiilj  is  essen- 

KuT.        tial   to  the  well*beiog,  and  even  to  the  rery  existence,  of  the  popnktion  s 

and  the  tank  in  that  case  was  in  ssToral  ways  abeuefit  to  the  land*  and 
a  return  to  the  aemindar. 

It  may  be  said  on  the  other  ban  \  that  there  is  no  difference  practi- 
cally as  regards  the  security  of  the  public  revenue,  between  leanes  at 
pepper-corn  rent*,  which  any  semindsr  may  legally  create,  and  rent-free 
grants,  which,  in  this  view,  he  may  not  create.  But,  looking  ti  po^-sible 
and  probable  results,  there  is  a  difference  and  a  somewhat  substantial 
difference.  In  the  case  of  land  leased,  at  howcTer  low  a  rent,  some 
record  of  the  san^e  most  still  be  kept  in  the  semindar's  papers.  The 
rent',  if  it  were  only  one  rupee  for  a  large  village,  would  still  be  col- 
lected, and  traces  would  be  found  of  the  tenant  who  paid  tbe  rent. 
Land  held  absolutely  rent-free  is  at  once  severed  from  the  estate.  All 
oonnexion  between  the  two  would  cease,  and  in  a  few  years  all  tracea 
of  tbe  origin,  size,  and  detai's  of  the  grant  might  entirely  pass  away, 
or  be  only  in  tbe  power  of  the  grantee* 

Lastly,  it  is  a  question  whether,  if  the  rent-free  grant  could  not  be 
created  by  a  aemindar,  it  might  be  created  by  a  manrasi  talookdar,  such 
as  we  have  in  tbe  case  beforo  us.  and  be  of  force.  In  my  opinion,  we 
should  not  be  justified  in  maltinic  any  distinction  between  the  two.  If 
the  aemindar  cannot  be  permitted  to  imperil  the  seoority  of  the 
revenue,  or  to  thwart  the  policy  of  th«  State  by  such  creations,  neither 
can  a  subordinate  cr  under-tenant.  In  the  event  of  a  sale  for  arrears 
of  revenue,  the  assels  of  the  land  which  make  up  first  rent,  and  ultimately 
revenne,  might  equally  be  frittered  away  or  diminished,  and  the  rights  of 
Government  mil  ht  be  equally  injured,  wbeth«*r  tbe  alienation  had  Inen 
made  by  a  snbordinate  tenant  or  by  the  anperior  landlord.  The  burden 
of  the  revenue  falls  on  the  land,  and  the  law  has  laid  it  down  that  the 
land  must  not  be  cut  down  or  impaired  so  as  to  become  unable  to  meet 
this  burden.  If  tbe  zemindar  cannot  bind  his  heir  in  this  Wciy,  neither 
ought   any    subordinate  holder,   whetber  of  the  putneedar   class  or  o£ 

that  of  maurasidars  atd  others. 

(1)  Ani4,  p7h. 
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8.  88  of    Aet   X  o{  1859    Bm   not   mltered  iTie    policy   of  tbe  Uw.         1867 
It  has  only  oban^ed  the  mode  of  procedure  to  which    semindara  muFt  ~TI     "^ 
resort.    The  alienations  are  still  voidable  by  legal  process,  if  any  pro-         Akiu 
prietor  or  farm«>r  desfes  to  ayoid  them.      The  only    difference  bet«-een  ^|^pgji„iagj^ 
this  law  and  that  of   1793  is,  th  t  the  grants  are  not  in  the  later  law       Bassa. 
dsoYared  at  once  "  null  an«l  Toid."    It  is  no  srirnment,  to  my  mind,  to    ^  ~r 
say  that  there  is  at   p-esent  lit fele  dimmer    of  these  sienations  becoming    Ssm  Qtwax» 
g'^a^-ral,  and  that  liberal  seminrlars  are  not  so  easily  found  at  thin   period  "• 

of   our    ••ocial    history    to   mftke    presents  of  land  to  be  held  rent-free        j^y^ 
to  ▼enerable  Brahmins,   impoTen^hed  retNiners,   or  reitpeotable  iodivi- 
duala  whose  fortunes  and  c*  nditions  are  dilspidated  and  impaired.    This 
is  a  consideration  for  the  Legislature  if  it  chooses  to  change  its  policy* 
Tbe   settlement  of  Lord  Oomwallis  was    a  wise   and   liberal  meantre ; 
and  in  some    points  cxf  Tiew  it  deserre^   all  ihe    praise  that  has  been 
lavished  on  it.    ButitmuMt   not  be  forgotten  that,  i  hough  the  Lesisla- 
tnre  in  expi^ess  terms  then  declared  the  "semindars  to  be  *'  the  proprietors 
of  the  soil,"  their  p  roperty  so  declured  was  somewhat  essentiaUv  different 
from  the  rel  property  of  an  English  squire^  with  which   we  are  Csrni* 
liar  in  England.    The  rights  of  ryots  were,  even  in  1798,   guaranteed 
and  secured,  valuable  under-tenures  were  recognised   and  were  made 
the  subject   of  iipecial  legislation,  and  a  positive  restriction  was  laid 
Oil  semindars,  as  already  pointed  out*  whereby  their  power  of  granting 
leases  was  limitted  to  ten  years.    A    disregard    of   these  fundamental 
distinctions,  a  neglect  to  oonsider  the  policy  of    Lord  Oomwallis  a^  it 
affected,  first  the  State,  next  the  aemindar,  and  lastly  the  ryot,  and  a 
desire   to   ap^ly   the   English  law   of    real  property  to  semindaris  in 
Bengal,  would  lead,  in  my  opinion,    to  the  mo«t  grievous  confusion  and 

to  the  moxt  mischievous  en  ors.  If  it  be  admittf^l  that  the  Legislature 
of  TiOrd  Oomwallis  prohibited  zemindars  expressly  from  making 
improvident  leases,  from  creating  under  tetinres  at  a  reduced  rent  or  in 

perpetuity,  and  from  permanently  diminishing  the  resources  of  the 
Gover-  ment  (Regulation  XLIY  of  1793),  i^  it  in  the'  em^lle^t  degree 
probable  that  the  Legislature  of  that  day  would  have  quietly  looked  on, 
while  zemmdars  1*0  o  nfined«  eo  restrioted,  so  tied  down,  so  patriMi^ally 
dealt  with  I  were  making  rent-free  itrants  in  all  directions,  and  were  * 
thereby  lessening  the  pr'idnctive  area  of  their  eststes. 

It  seems  to  me  no  reflection  on  the  eioellent  Oomwallui  policy  to 
say  that  such  proceedings  could  never  have  had  its  saoction  or  oontem* 
plation.  All  qnestionsy  therefore*  which  might  otherwise  arise  as  to 
the  injustice  <Mr  impropriety  of  the  repodia^n  of  the  grantor's  aete  er 
agreements  by  Us  Loirs  or  asaigoees  ma»t  be  ooasidered  witht  and  be 
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1867        oontroVMl  bj,  oontiderationf  of  pablio  poliojr.    And  the  argnmenU  on 
this  hetd  in  iaTor  of  the  obvicMif  jastioe  of    recognising  tnch  grants  do 
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Akil       not,    in    my   opinion,   applj  to   the   oato.    For,   let    us  for  a  mom*'nt 
*'  consider  what  the   results  uf    permitting   these    alienatiotis   might   be. 

ASADUKXIISA  - 

Bbssi.  Hitherto  no  hardnbip  whatever  has  bt»en  inflicted  on  any  one.  Men 
U  ."TT*  £,  ^^o  popcliase  rent-free  grants,  old  or  new,  are  perfectly  well  aware  that 
BsjT  GynAL  fl^H  snch  gtants  have  been  treated   hitherto  with    marked   disfay'T,  and 

^  ^'  that  the  holders  of  them  are  liaMe  to  be  called  oi  at  any  moment  to 

Db«iikae 
BoT.        p''OTe  their  title.    They  buy  th^m,  therefore  with  all  the  chances  of  harinK 

to  pro«'e  the  origin    of  their  title,  and,  until  the  celebrated   ruling   in 

K*i«*lat  Giinnder    Ghose's   case,    two  y»ars  ago,  uf  baWng  to  proTe  it 

n'<der  diflBculties  which   lapse  *of  time  only  strengthened  and  inorea««ed. 

Bot  they  are  now  to  be  told  that,  thoogb  old  titles  may  be  annihilated 
by  the  landlord  suing  in  the  Courts,  new  grants  are  to  be  recog'ised 
and  are  ab8olut<*ly  binding  on  unwil  ing  heirs  and  successors.  Would 
not  such  a  ruling  give  rise  to  eiidlesss  attempts  to  creste  rent-free  grants 
ostensibly  in  favor  oi  deserving  individuai;i«  but  in  realiiy  in  favor  of 
the  zemindar  himself.  We  all  know  the  temptation  to  fraud  and  eoU 
lusion  held  out  by  the  hename^  system  unhappily  so  preTaleut*  And  it 
appears  to  roe.  judging  ftom  pa^t  esperienoe,  th<it  a  ruling  <  f  th  s  kind 
will  only  foster  tnis  spirit  still  more  ;.  that  private  purchasers  might  at 
aome  future  day  find  an  estate  so  stripped  and  denuded  of  its  assets r 
that  in  despair  they  would  have  no  resource  but  to  allow  it  to  go  to  th* 
CollectOi-'a  sale.  It  is  true  that  in  snob  a  case  the  granta  would  no  longer 
be  binding  on  the  purchaser^  but  the  purchaser  would  have  muoh  uiffi* 
Quity  in  tracing  out  the  urigin    of  these   alienations,  and  in   replacing 

himself  m  the  posit  on  of  the  Government,  as  bo  would  have  an 
mudoubted  right  to  do.  And  it  surely  cannot  be  right  to  e  leourage  snob 
publio  sales  for  arrears  of  revenue.  Ye(  it  is  to  such  a  consummation 
that  thi-*  practice,  if  recognised  and  generally  acted  on,  would  assuredly 
tend  ;  for  there  would  be  no  other  way  of  avoiding  these  grants  if,  as 
between  private  vendor  and  purchaser,  and  ancestor  and  heir,  they 
were  upheld  by  the  Courts.  loannot  conceive  in  the  present  state  and 
feeling  of  native  sooiety,  that  saoh  perouMioa  would  bo  widely  used   for 

really  beneficent  and  praiseworthy  purposes*  I  can  easi\y  conceive, 
on  the  other  hand,  scores  of  oases  in  whioh  it  would  be  tMed  only  fof 
imrposes  of  self fishnes  and  fraud. 

If  rent-free  alienations  at  this  day  are  desirable,  and  are  to  become 
general,  let  the  Legitlatore  declare  this  by  a  new  Act.  If  grants  ai« 
required  by  any  liberal  and  large  minded  individuals  for  a  speeial  purpose, 
saoh  as  a  people's  park,  let  a  private  bill  be  introducsd  &r  that  piurpoae 
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in  pach  case.  We  liave  to  administer,  however,  the  law  as  h  stands  ; 
and  looking  to  the  langnaee  of  the  Statate<i,  to  the  broad  poHoy  of  the  whole 
perpetual  wettlement  as  it  affects  Government  as  well  as  the  zemindars,  to 
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the  general  coarse  of  tb»»  decisions  of  the  late  Sadder  Conrt,  to  the  avowed    ^gApTONiasA 
and  recnsfniEod  tmntment  «'fthts  very   qnestion    hitherto  by    the     parties        Bebxb. 
niofit  interested  in  it,  and  to  the  prob  »ble  oonfiis'on  and  evil  oonse  quences     Mdwtlai. 
of  new  r^nt-free   crentionR,  I   have    no    doubt  now  left  that,    though  a    &^v    yvtal 
Eemindar  for  hitnsf^lf  may  decline  to  take  rents  from    any  one  f  ^r  his  own 
lifetime,  we  ought  t^  return  to  the  Divisional    Bench  our    answer  to  the 
effect  that  a  new  parohas^^r,  public  or  private,  is  not  bound  by  any    such 
gTAuts  or  remissions  whether  made  from  motives  of  real   benevolence  or 
from  mere  carelessness  and  neglect  of  iotereats. 

The  above  is  my  wi^tten  judgment  on  the  main  question  ;  but  I  came 
here  to-day  hoping  to  bear  some  arguments  as  to  the  propriety  or 
otherwise  of  admitting  the  three  opinions  which  have  been  deli^^ered 
by  our  colleagues,  one  f  whom  unfortunately  has  been  removed  by  t'eath, 
while  the   other  two  have  retired  from  the  Bench  ,  and  I  should  have  been 

glad  to  have  heard  what  oonld  have  been  advanced  on  either  side  on  the 
^juestion  as  to  the  propriety  or  impropriety  of  regarding  the  op  nions  of 
my  late  colleagues  as  mere  opinions ;  of  looking  on  them  either  as 
final  and  conclusive  judgments  on  the  one  hand,  or  as  mere  indications 
«n  the  other,  of  what  tarn  their  opinions  in  all  probablity  Wviuld  have 
taken. 

I  conferred  with  two,  if  not  with  all  three,  of  my  late  colleagues,  and 
certainly,  as  far  as  I  can  recollect,  they  appeared  to  have  fully  made  up 
their  minds  Jon  a  subject  which  thov  had  vry  serionsly  considered  and 
on  which  they  hnd  had  nbundant  opportuniti^  s  of  forming  a  final  determi- 
nation. I  am,  however,  not  prepared  to  sav  that  they  miteht  not,  o  i  further 
consideration,  have  cltanged  their  opinions  by  the  forcible  arguments 
set  forth  by  the  ( -hief  Justice  and  by  others  of  my  corea.{ues  on 
the  other  side  on  this  important  subject  on  which  it  is  quite 
clear  that  we  hoi  1  divergent  and  absolutely  irreconcilable  opinions. 
This,  therefore*  is  one  reason  why  I  am  disinclined  to  tri  at  the 
opinions  of  my  late  colleagues  as  final.  But  th*dre  is  another  reason 
I  have  had  the  advantage  of  reading  what  the  Chi*  f  Justice  has  written, 
and  I  have  conferred  with  some  of  my  col  leagues  on  the  jutiicial 
prnctice  of  the  highest  and  most  authritative  tribunals  elsewhere. 
•  Th*Te  appear^  to  be  some  nnoertiiinty  as  to  pricticd  of  delivering 
jadginems by  the  several  Division  Benobe J.  By  some  Benches  ail  jad^C- 
ments  are  delivered  orally  ;  by  others,  they  are  sometimes  pranounoed 
orally  and  sometimes  not  iaod  by   others  again  they  are  always  put  in 
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1867        on  a  siafced  di?  by  the  Judges  form'ng  eaoli  Benoh  wiiboat   beinff  read 

II  RnifKD  ^^^  **'  '*  ^^  ^"^  Coart  while  the  ^fonntel  an^  pleaders  ar*  bri«»fly  inform- 

Akil  tdo' the  determtnatioii  which    has  h^en    finaPy    oome  to   on  the  varions 

v<  lolnta  in  i8<*Qe.  Bttt,  oti  tbe  wbole,  I  o««n»iot  thinV  that,  in  aea-*e  wbioh  haa 

fiBBRi.''^  ^een  aruno'l  before  more  t  an  fire,  an<l  in  this  caee  before  nine,  Jadses,  it 

would  be  right  or  see  nly    hat  «'n««  Ja  lice  shonM   pat   in  hi*   own  ]n<%- 

^*^^^^^  men  t  with  ;at  Bt  least   having  read    the   jnigments,    or  aseartained  the 

^^  epiiiionp,    of   his    brethren     who  sit   with      him  on     the      Bench.    No 

^^""^^^  instance  where  this  practice  baa  been  deliberately  countenanoed 
has  been  bnmght  to  oar  notioe»  and  looking  to  the  ni  doohted  practice 
of  rhe  hifrhest  Courts  in  England,  evinced  in  two  or  three  ce*ebrAted 
instances  of  late,  and  to  the  propriety  a*  d  the  seemHness  of  judicial 
proceedings,  I  own  with  some  regnit  thai  I  am  ttn>1«r  th<i  neee'>>ity  of 
statitgthat,  in  my  opinion,  the  minutes  of  my  late  oolli^agnes  are  not 
judgments,  and   that    they    cannot   and  ought   not  to   be    so  treated. 

I   believe  I    am   stating   the    unanimous   opinion  of   the   Benoh,  but 
I  have  thought  it  necessary  to  gtve,   as  ootici^ely  as  I  could,  my    reasona 

for  concurring  with  my  collengnes  on  this  p  int* 

NottMAS,  J.— Theve  canes  were  submitted  by  D'vi^ion  Benches  ia 
order  to  raise  the  question  whether  grants  for  valuable  consideration  by 
■etniudars  of  upecitio  portions  of  land  to  be  held  rent-free,  and  without 
payment  of  revenue,  are  valid  a<  against  the  heirs  of  the  grantor,  or 
purohasers  of  the  zemindari  by  private  i*ale. 

I  am  of  opinion  that  the  questi.in  mu<«t  be  answered  in  the  aegitive. 
Connsel  were  heard  on  the  i6ih,  17th,  and  18th  of  Jsnnaiy  1867. 
Shortly  after  the    argument,   the    Judges  met   to  debate   the  question 

amongit  themiielves,  and  immediately  aftf^rwa'ds,  vis,*on  ihe  19thof 
March  1866, 1  wiirte  a  judgment  and  sent  it  to  the  office  of  the  Court. 
Five  other  Judge*  sent  in  their  judgment-  at  different  dates.  Of  the 
Judges  nhososent  in  their  judgments,  one  i»  dead,  and  two  have  left 
the  Court  Speaking  for  myself,  my  jiidicment  was  intended  for  the 
persual  and  consideratio  i  of  my  colleagues ;  if  anj  one  of  them  had 
suggested  any  modification  of  it,  I  should  have  been  prepared  to  dis- 
cuss ihe  matter,  and  alter  or  add  to  it,  or  strike"  out  part  of  it,  if,  oa 
further  consideration  it  seemed  proper  or  desirable  t  o  do  po  The  paper 
in  that  state  w»s,in  fact,  a  delibeiative  minute  rather  than  a  judgment. 
I  concur  with  the  Chief  Justice  in  th  nking  th  t  tlie  papers  sent  in  by 
Trevor,  ^umhhoonath  Fuudit,and  Campbell,  J  J.,  cannot  be  tretitedaa 
judgments. 

The  question  submitted  for  our  opinion  tarns  on  the  cOiiBtruAtioa  ot 
8.  10.  Begnlation  XIX  of   1793.    By  Begulation  I  of  1798»  s.  1,  certain 
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''articles  of  tbe    proclamation  relative  to  the   limitation   oi  the  public       1^67 
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demand   npon    the   lands,  adressed   by   tho   Governor- General  to    the    Mahombd 
zemindars,  independent  talookdars,  and  other  actual   proprietors  of    land        Akil. 
paying  revenue  to  Government,  in  the  provinces  of  Bengal,    Bebar,  and  .       ^' 
Orisiia,^' were  enacted  into  a   Regulation    which    was ^ to  have  force  and       Bvbbb. 
effect  from    the   22nd   of  March    1793,    the   date  of  the    proclamation. 
{'His  Lordship  read  Arts .   1,  2,  3,  &  8   and   Art.    9  down    to    the  \si 
clause,  and  continued) 

The  case  of  grants  by  a  aemindar  of  portions  of  his  zemindari  is  dealt 
with  by  cl.  3  (reads).  We  have  now  seen  that  under  Regulation  I  of 
1793  it  is  declared  that  the  jumma  as^^essed,  or  to  be  assessed  under  the 
Jlegulatioos  for  the  deoeunial  settlement  is  to  be  fixed  for  ever ;  that 
Bucb  zemindars,  their  heirs  and  successors  ,will  be  allowed  lo   hold  theiv 

estates  at  such  assessment  for  ever ;  that  they  are  privileged  to.  transfer  to 
whomsoever  they  may  think  proper,  by  sale,  gift,  or  otherwise,  their 
proprietary   right  in  the  whole  or  any  portion  of  their  estates,  without 

applying  to  Government  for  its  sanction  to  the  transfer ;  that  sach 
transferi  will  be  held  valid,  provided ''  that  they  be  not  repugnant  to 
any  ftegnlations  now  in  force,  whi(*h  have  been  passed  by  the  British 
Administrations,  or  to  any  Regulation  that  they  may  heareafter  enact." 
Bules  are  laid  down  for  the  apportionment  of  the  fixed  assessment 
charged  on  any  estate  on  the  Division  of  it,  or  on  a  portion  being  trans* 
f erred.    The  Govemor-General  requires   that  all  such   transfers  as    may 

be  made  by  the  private  act  of  the  parties  shall  be  notified  to  the  Ool' 
lector,  in  order  that  the  fixed  jumma  may  be  apportioned  on  the  several 
shares,  and  the  names  of  the  proprietors  charged  herewith  entered  npon 
the  public  registers,  and  that  separate  engagements  for  the  payment  of 
the  jumma  assevsed  upon  each  share  may  be  executed  by  the  pro- 
piietorfl,  who  will  thenceforward  >  e  considered  as  actual  proprietors  of 
the  land.    Then  oomes  ol.  3:   "^When  a   zemindar    shall  trsnsfer  ....  a 

portion  of  his  estate  to  one  person,  the  assessment  thereof  shall  be  fixed 
at  an  amount  which  shall  bear  the  8am 3  proportion  to  its  actual  prodnoo 

as  the  assessment  of  the  whole  of  the  estate  of  the  transferring  pro* 
prietor,  of  which ....  a  portion  may  be  so  transferred,  may  bear  to  tho 
whole  of  its  produce ." 

It  mu^t  be  observed  that  s.  10  of  Regulation  I  of  1793  provides  for 
the  case  of  divisions  and  transfers  of  portions  of  the  estate.  Where  tho 
parties  to  such  divisions  and  transfers  omit  to  notify  them  to  tho 
Oolleotor  of  revenue  for  the  pnrt^ose  of  enabling  him  to  apportion  tho 
fixed  jumma  on  the  several  shares  and  to  cause  separate  engagements  to 
be  entered  into  for  the  payment  of  the  jumma  assessed  on  eaoh  share,  in 
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IBW        raoh  otaet  the  wlioli  of  the  eiteto  is  to  he  held  reeponsib^o  to  the  Oovw 

y^B^MnT*  emtnent  for  the   difcharge  of  the  Qzed  jaaunA  m  if    no  sppoitipninent 

Kmxl        had  taken  plape.    8ach  ii  the  effect   of  a  mfie  omiseion  to  notify  th« 

Ai^ouiniiu  *f*Mfer  to  the  Collector. 

BnaiB.         That  is  not  the  case  we  haye  to  deal  with.    The    qnestion  propoeed 

is  as  to  the  effect  of  a   graot  hj  aemiadar   to  hold   land  renUfree^  <»%ae 

n^O^ll  i^  ui    e^pr^Md  in   the   grants   in   the   case  before  na,  •«  Ukhiraj."    I 
v.  understand  by  that,  a  grant  of  land  to  bold  in  absolute  proprietary  rights 

^  fio'^  not  only  free  from  the  payment  of  any  rent  in  money,  bat  without  any 
dependence  on,  or  duty  to^  the  aemindar.  When  the  grantee  holds 
subject  to  the  performance  of  any  duty  or  conditions,  the  Begulations 
appear  to  treat  him  as  a  lease-holder,  not  as  #  person  having  an  absolute 
ownership ;  see  s.  7,  Begmlation  YIII  of  1793.  Regulation  XLIY  of 
1798,  s*  8,  shows  that  it  is  contemplated  that,  under  certain  circum- 
stances, leases  may  be  granted  in  perpetuity ;  in  other  words,  that  there 
Bsay  be  alease,   though  there   is  no  rerersionary  estate  in  the   lessor. 

Perheps  it  is  not  ^«ry  material  whether  the  liability  to  perform  the 
duty  is  strictly  in  the  oature  of  rent  or  not.  In  a  former  case  I 
stated  my  opinion  that  rent    may   be  a   payment  in  money  or   in  kind 

or  may  oonsistin  a  duty  to  be  performed  by  the  tenant  That  if 
in  aooordance  with  the  definition  of  the  word  ''rent*  by  Lord  Coke. 
It  is  the  legal  construction  of  a  plain  English  word,  a  oenstructioa 
which  has  been  put  upon  it  in  Oonrts  of  Justice  from  the  time  of  the 
second  Institate  to  the  case  of  Doe  d.  Edney  t.  B^Aham  (1)  decided 
by  the  English  Ckmrt, of  Queen's  Bench  in  1845.  I  therefore  at  once 
lay  aside  cases  like  that  of  the  grants  of  land  for  a  tank,  where, 
by  the  grsnt,  the  grantee  holds  subject  to  the  obligation  of  permitting 
water  to  be  taken  by,  or  for  the  benefit  of,  the  inhabitants  of  the  semln. 
dans  or  their  cattle.  It  seems  to  me  that,  in  the  Code  clt  1798,  such 
persons  are  treated  not  as  holding  under  grants,  but  as  lease-holders. 

I  BOW  come  to  the  Regulation  which  we  have  to  construe.  The 
preamble  of  Begulation  XIX  of  1798  recites  (y^adt).  By  cl.  2,  grants  for 
folding   land   exempt   from   the   payment    of  rerenue,   made  preyioaB 

to  the  12th  of  August  1765,  are  declsred  yalid,  prey ided  the  grantee 
aotoidly  obtained  possession   preyious  to  tiiat  date,  and  has  since  held 

possession  without  having  been  subjected  to  the  payment  of  revenue. 
gy  cL  3,  all  grants  for  holding  land  exempt  from  the  payment  of 
revenue,  made  sinoe  the  ISth  of  August  1765,  and  previous  to  the  Isft 
of  December  1790,  by  any  other  authority  than  that  of  Qovemment, 
and  which  may  not  have   been  confirmed  by  Qovemment,  or  ^by  any 
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inroprietary  rights  and  to  the  rereiiue  oC  euoh  kwt-me&'ti(med  landi^        Axil 

ind  for  fizmg  the  asseiiemettt  thereon.     CL  lO'  ie  as  follows  (read«)«  ^^^n^L^^^g^ 
We  hate  to  consider  what  is  m  eant  hy  ihe  expression   "grants  lor  hold.       Bbbbx, 
ing  land    exemi>t   from  the  payment  of  revenue  that  have  been  made    ^  ~*akx. 
since  ihe  1st  of  December  1790,  or  tbat  may  hereafter  be  made.**  bbn  Qywal 

The  first  thing  to  be  observed  is  that  the  Legislatm^  te  <teslfng  n^ti  DstnixAa 
grants.  By  the  term  **  grants,**  as  here  used,  I  onderstand  gnMs  of  Bot« 
the  absolnte  proprietary  right  in  the  soil;  as  distnignished  from  leasecf. 
Beadiog  Regulations  I  of  1793,  s.  10,  and  TIIX  of  1793,  i.  3,  4ibL  2,  S, 
4,  and  5,  it  seems  dear  that  those  persons  only  who  pay  rerenne  ar^ 
under  the  Begulations,  cossidered  proprietors  of  the  lands  held  by  thent. 
Leases  are  dealt  with  by  a  separate  enactment  (Begulation  XLIV  of 
1793).    If  a  semindar  makes  a    grant    of  the  proprietary  right  in  the 

fand,  and  the  object  and  meaning  of  the  grantor  and  grantee,  to  be 
eelliected  from  the  grant  itself,  is  that  the  grantee  should  bold  the  land 

^thout  psjmei&t  of  revenue,  the  case  falls  wiihia  the;  terms  of  the 
Enactment. 

l^ow  there  are  two  modes  in  which  the  grantee  nay  hoM  subject  to 
the  payment  of  revMkue^  either  by  heading  at  a  revenue  assessed  oa 
the  alienated  share,  and  under  engagement  in  respeot  thereof  with  the 
Government  under  s.  10«  Begulation  I  of  1793,  or  by  holding  the  land 
granted  as  a  dependent  talook,  as  provided  for  by  Regulation  I  of  I793» 
s.  10.  In  this  latter  case,  the  Legislature  eonteroplatefe  that  the  revenue 
must  be  paid  by  the  dependent  talookdar  through  the  semindar.  Oil 
referring  to  ss.  5,  3,  and  7  of  Regulation  YIII  of  1793^  H  appears  tbat 
there  are  two  dasses  of  dependent  talookdars  i  first,  those  who  aiie 
owners  of  the  soil,  and  pay  revenue  through  the  xemiodair ;  and 
deeondly,  thosr  who  sM  considered  as  lease-holders  only.  Kow,  f  rooa 
§.  10»  Begulation  I  of   1793;   and  the  preamble,    and  s:  €    of  Regulation 

XLIV  Of  1793,  it  is  clear  that  a  zemindar  may  create  a  dependent 
talook  ofeithte  description';  and  if  so,  he  can  make  a' grant  subjeeC 
to  the  payment  of  revenue  pstyable  through  himseH.'  BegidAtion  VlTt 
also  shows  tbat  a'gmmndar,»  after  the  deeennial  settlement^  couldf 
make  a  grant  exempt  from  the  payment  cS  revebue  for  a  Ihnited 
period.  The  definition  of  jnnglebooree  tslookdsiv  in  s.  8  is~  «v 
foUows:-***The  pottas  gfanCed  to  these  tBlooUam  in  eensidefsftloa 
U  the  grantee  olearii^r  away  the  jungle  snid  liridgiuft  the  lan^ 
into  a  pvoduetiYe  states  ^ve  it  tt^iiim  and  h\U  hiM  ^  perpetidt/, 
i—jiMiiyMa^  horn  v^ymOf  ofriMnuo'tbir^  a   MTtstt  tifrm.   aiKt 
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1867        at    tbe  ezpiratlon  of  it  subjeoting    him  to  *  fpedfle    auul   jtuniMy 

MAHomo    ^**^    •^^  increwei,    abtoahi,  and  mhatooia    impoBed  on    the  pergonnah 

Aki&        generally,  4c., 

AfADUHNUBA      ^^''oni  thiB  and  other  passages,  which  may  be  cited,  it  is  clear  that  the 

fiBBBB.      word   *'  revenne "  is  not  inyariably  used  in  the  sense  of  pabltc  reTenaa 

— —        collected  directly  by  the  Government. 

Swi^yiTAL       ^^  should   also  be  obserred    that  the    words  are    "  grants  for  holding 

0,  land  exempt  from  the   payment  of  revenue."    There    may  be  a  grant 

Dbshkib     lor  holding  land  so  exempt,    althongh    the   grant  has  not   the   effect 

*        of  exemptmg  the  land  from  liability  to  sale,   sboald  the  grantor  fail  to 

pay  the  revenue,  if    the  grant   is  one  under  wbicb»   as  between  grantor 

and  grantee,  the  grantee  is  to  held  free  from  the   payment  of  revenue. 

The  object  of   the  enactment   of  s.    10,   as   stated  in   the  preimble  of 

ika  Begalation  XIX,  is  not  to   prohibit  grants   releasing  the  revenue, 

absolutely  exempting  land  from  Ibe  payment  ef  pnblio  revenue.  Such 
«C  course,  are  grants  which  none  but  the  Government  could  make  or 
affect  to  make.  The  expressed  object  was  to  prevent  alienations,  simi* 
lar  to/those  which  had  been  previously  spoken  of,  to  the  preindica 
of  the  security  of  the  public  revenue.  It  has  been  suggested  that 
the  section  must  be  read  as  if  it  were  confined  to  alienations  of  land 
aaade  by  aemindars  after  1790,  and  before  the  completion  of  the 
penaanent  settlement.  But  the  preamble  shows  that  the  enactment 
was  to  protect  "  the  public  revenue  which  hasi  been  assessed  in  per- 
petuity ^npon  the  estates  of  individuals,"  not  to  secnre  the  govern* 
nent  from  loss  ia  an  assessment  to  be  afterwards  made.  Again,  it 
Snolndea  all  grants  that  have  been  made  since  the  Ist  December 
1790, ''or  that  may  be  hereafter  made."  This  language  appears  wholly 
inaonsisteDt  wih  the  notion  that  the  Legislature  was  dealing  merely 
with  grants  to  be.  made  while  the  settlement  was  in  progress. 

It  appears  to  me  clear  that  grants  made  for  holding  land  free  from  the 
payment  of  rent,  and  not  subject  to  the  performance  of  any  duty  to  the 
temindar,  and  free  from  the  payment  of  revenue   to  the    Government  or 

lemiadar,  are,  under  s.  10,  Begnlation  XIX  of  1793,  null  and  void;  and 
ihat  what  are  ordinarily  called  rent-free  grants  are  of  thi»  description. 
Tbexe  was  nothing  new  in  the  prohibition.  Zemindars  and  Iaraier8>  aa 
•arly  ae  1778,  were  bound  by  an  express  olaufle  in  their  leases,  not  ta 
confer  any  grants  without  the  knowledge  and  aanetion  of  Government. 

In  1762,  a  plan  for  the  institution  of  «^  haU  zami»  dUificr^  proposed 
by  the  Calcutta  Committee  of  Bevenn^^  was  approved  of  by  tha 
GoVeinor-General  in  Council.  This  docuipeat  refers  to  the  losa  anataiiied 
by  GoTezmnept  in  lU  roTtnuei  in  oooseqtuenct  of  tho  Aliwurtioiik  of  kuds 
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wfihout  its  antliorU7.    It  stktes  tbftt  lemindan  bad  contdnDed  to  viokU        1867 

the    etipatabon  not    to   confer  grants  without    tha  Ruthoritj  of  Govern.  ~~ZZ ~~ 

mant;    that  the    praclics  attects   the   reveoues  oE    Government,    fir^I,  by         Aeil"' 

the  alienation  of  ihe  landa  included  in  tlie  general  rental ;  and  secondly,  v. 

by  leaaoninK  tho  value  of   the  rofenue    landa;   that  this    wa»  effict»d  by  ^"i"'"""*** 

Ttithdrawing    the    ryot*  from  the  revenne    Uodn  and    inducing  tbeta  to ' 

■ettle  in  the  bazi  zamin,  vhi  b    the  propriutorS   could    afford    to  rent  to    MonvLAH 
themon  eaaier  terma  tbsn  a  farmer  or  zemindar   who  pays  an  aHueesment    ^bn  GiwiL 
for  landa  held  by  him-    It    vas  proposed  that    b<nf  zamin    lands  slonld     Dmheak 
be    rattisterod  after    the  titles  under   which  they    existed  should    have         Rn'r, 
heea  ascertained.      CartAin    principles    were    laid    Au-^n    as    to    lands 
alienated  after  the  13th  of  Angnst  ITSO,  and,    amonj^st  other  things,  it 
■as  det-Jarod  "that  aa  the  Governor  ai:.d  Council  of   Bengal  only   hava 
the  authority  to  alienate  lands   from  the  jamma,  all  erants   made  by  any 
other   parioo    whateror   withoot   tbeir  anthority,  and  which  hare  not 
been    Bttbaeqiiontly    confirmed    by    their   esnction,     would  be   deemed 
invalid ; "  and  a  mie  was  sanctioned  that  "  all  grants  oi  land  subaeqoeQf 
to  tiie  grant    o(     the     Dewanny  to     the     Company  under     the     general 
donoaninatioh  of  lakhiraj,  gair  jnmmni,"    Sk.,  should  be   declared  invalid* 
excepting  nich  as  have  been  confirmed,  ^c;   see   3   Colebroo 
of  the  Begalations,  pp.  224-231. 

In  the  BegnlaCiun  respecting  "lakblraj  laads,"  passed  by  tb' 
General  in  Council,    Ist  December    1790,  it  is  anaoted  by  a.  i 
grants   of  rent-free  land  made   or   confirmed   sinee    tbe   12 
1765,  by  any    otiier    authority    than   that    of   Qavemmenb, 
have  not  been  confirmed  by  them,  shall  be  bold  invalid,  s 
resumption,"    &o.    By  s.  8,    "  any  person    who   may    pnroba 
or  villages,  either  by  private  or  at  a  pnblie  sale,  snbaequeni 
of    this  Eegnlation,   shall  be  emitted  to  th»  property  in  tl 
the  Government's  share  of  ths  produce,   whether  it  L>e  more  ( 
One  handled   sicca  rupees   per  annum,    of  all  portions  of    sue! 
villages  that  may  have  been  alienated  since  the  date  of  this 
and  prior  to  tha  date  of  bis   parchaae,"  Ao.    S-  It  directs    tlii 
the    lesnmptiou    of   snoH  Itutda   shall   be   brought  in  tha  C 
Collector  of  the   distriot  j  see  5  Oolebrooke'a  Digest  of  the  I 
p.   298.    "We    have    seen    that    Bsgutation  I  of  H83,B.  8,«mpowtr8  pro 
prietora  to  transfer  their  propriitary  rights  in  the  whole  or  any  portion  of 
their  estates  by  sale,  gift,  or  otherwise,  witbonb  applying  to  Government 
for  its  sanction  to  the  transfer,  and  that,  ott  tha  tranaCer  the  fixed  jununa, 
is  bi  be  apportioned  ia  the  manner  thereiR  directed.    In  the    prohibitor;r 
claow  oflho    Begolatioa  of  1799,  the  tmniMedis   "  rent-f  raft, "  tbo 
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Maiiombd     *^«"i*  to '^  frM  of  rennratt  **  in  the  Btgalatida  df  IMS  iirend^fe^ 
Axil.        BeoesMry  by  the  fwwer  glren  to  semindan  bj  Regnktioa  I  of  179^ 

AfADiriivTMA  ^   eKenAte   any  portion   of  their   eetatee,  if   a  prorision   ie    made   for 

fiSBci.       the  payment  of  the   rereuae   in  reipect  of  such  portion.    Except  this 

MOTTTL         »M^— "^T    modifioaiion,  there  if  nothing    that   leads   to   the  inference 

Sbw  GTirAL   *^*  ^   **  granta  exempt   from  the   payment  of  rerenae    made   einoe 

V.  the  let  of   Deoember    1793,    or   that    may   hereafter  be    made/*   tha 

^SSy!**     I^ci*l»tare   meant  anything  different  from  the  rent-free  gnwit  spokea 

of  in  the  earlier  Begnlat ion.    It  appearaio  me  difficalt,  il  not   impoe- 

Bible,  to   giro  any  meaning  to  the    words  ^  graote   for    holding   lan^ 

exempt  frmn   the  payment  of  rerenne  tbat   may  hereafter  be  made*'' 

except  by  snppoeing  it  to   refer  to  grante    free  of  all  payment  whaieTcr 

in  reepeot  of  rent  or  revenne,  either  to  the  GoTemment  or  the  aeniindar 

It  wai   no  new  or  batty  enactment,  bat  wae  coaaiateot  with  the  whdo 

opurae   of  legiilation   on  the    aobject  from  the  time  of   the  Companji'i 

aocetsion  to  the  Dewanoy,  throaghoat  which  the  principle  is  ooostanilf 

asserted  that  the  rcTenne-paying    estate  shoold  be    preserved  entire  iiK 

the  hands  of  tbe  parties  by  whom  the  revenue  was  to  be  paid* 

If  the  meaning  of  the  law  is  dear,  and  the  language  positive,  no  further 
eoquixy  is  necessary.  Whatever  may  be  thought  of  the  policy  of  any 
particular  enact  iient,  whether  in  particular  eases  it  may  appear  to  be 
|ikelyto  operate  harshly  ornoti  it  is  the  duty  of  Oourte  of  Jhslloo 
to  administer  the  law  aa  they  find  it.  To  use  tbe  words  of  their  Loi^ 
•bipa  in  delivering  the  judgm  ent  of  the  Privy  Gounoil  in  the  dUM  of 
MooHihee  BUsloar  BuKeem  v.  8hum90<mi$$a  Begum  (1):  "If  t1i8 
words  of  a  law  are  clear  end  positive,  they  cannot  be  cootrolled  by  any 
consideration  of  the  motives  of  the  party  to  whom  it  is  to  be  applied^ 
nor  limited  by  wliat  the  Judges  who  apply  it  may  suppose  to  have  been 
the  reasons  for  enacting  it."  But  if  it  is  suggested  that  the  construction 
I  put  upon  the  lani^uage  of  s.  10  invoUes  such  hardship  and  injustieo 
that  such   construction  cannot  be   the    true  one,  and   that  it  must  be 

supposed  tbat  the  Legislature  meant  something  different  from  that* 
which  seems  to  be  the  natural  meaning  of'  the  words  used,  I  am  pre. 
pared  at  once  to  join  issue  on  that  point* 

The  enactment  is  really  no  more  than  this,  that  from  theocefbrt& 
no  man  shall  hold  lands  in  full  proprietary  right  without  contriblIti]i|( 
to  tbe  land  tax,  either  by  a  direct  payment  te  Khe  estate,  er;  if  to  li6lW 
as  a  dependant  talookdar,  by  payment  to  or  through  the  lemindar  of  su^ 
'.^revenue'*  as  shall  be  fixed  by  the  semlndkr.  Shdrt  of  thie,  aitf 
•abject  to  the  limitation  as  to  leases;  to  which  IrfiiaU   OMner  preitafla^ 

(1)  Moecf'rL  A.,  Ml,  at.  p,  8ftr 
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there   is   no   sort   ef   estikte   or  inteit»t   vhioh  •  p«riAQ  detiriaur   to        IMT 
possess   land    could  nob,  under  the   Begulations  of  1793,    acquire  by  ■ 
grant  from   a   semindar.    ]  do  not   understand    what   hardship  there     ^t^*^ 
is  in   limiting   the   seoainlar's    powers    of    alienation,     as     I   believe  p^ 

8.  10  limits  them.    ▲  semindar  has  foil  powers  to  alienate  the  land^  As.iovNiHffsa 
held  by  him,  or  any   part  thereof  absolutely,  so   that  the  purchaser  or         ^'*^ 
|{rantee  may  hold  the  portion  of  laud  granted  to  him  as  a  distinct  estate  Hotttlax^ 
tree  from  all  alienation   towards,  or  dependence  npon,    the    zemindar  or   Sc"  ^^'^^ 
^  his  sucoesaor.    But  in  the  case  of   grants  of  independent  estates,  wherw     p^gBKAV 
,the  grawtee  is  to  hold  in  full  proprietary  right,  free  from  all  obligation         Hot. 
to  the  aramdar*  he  must  hdd  aobjeet  to  the  same  conditions  as  thes# 
under  which  the  aemindar  had  held  it,-<^the  conditions  under  which  all 
bmdintho  ooontry  ie  held,  unless   specially  exempted  by  grant  made 
Qpr  CQ^firoied  by  the  sovereign  authority ,*-*vw.i  subject  to  the  payment  of 
t)ie  pvopdtian  of  the    Gievemment  revenue  properly  chargeable  on  the 
land.    There  is  aothijag  anreaarDabla  in  such  a  rule.    It  does  not,  in  any 
degrep.  interfere  with  the  al^solute   power  of  disposition  on  the  pari 
ofaKemindar.  or  of  aoq«ii4cioa  on  the  part   clan  intending  purchaser; 
Wd  it  can  in  po  wa/  aflEeol  the  mfurketaMe  value  of  the  land  in  the  haada 
of  the  semindar* 

Vov  myself  I  am  wholly  nnabfie  to  understand  the  view  of  the  Chief 
JuAtioe  and  these  learned  Judges  who  appear  to  think  it  necessary, 
OBuvenienti  or  ressonable,  that  a  Bomindar  who  holda  land,  every  biga 
of  whiffh  is  ehavged  with  the  payment  ef  Government  revenue^  should 
be  allowed  to  alienate  land  to  be  held  by  the  alienee  under  conditions 
move  favorable  than  those  on  whkit  the  semindar  held  it.  I  will  qeote 
the  words  of  Lord  Urougham  in  the  case  of  Ktppell  v.  Autay  (I)  s 
"  Theie  a»  ^rtaiu  known  inoidents  to  pcoperty  reoognised  by  the  law^ 
But  it  n^pst  not  thevefofe  be  supposed  that  incidents  of  ancfvel  kind 
een  be.  devised  and  attached  to  property  at  the  fancy  or  caprice  of  ai^ 
olfner.  It  is  plearly  inoonvenient,  both  to  the  scieoee  of  the  law  and 
to  the  pnblio  weal*  that  soeh  a  latitude  should  be  given.  There  can  be 
no  harm  in  allowing  the  fullest  latitude  to  men  in  binding  themselves  and 
ibm  reprsMmatives^  that  is,  thttr  assets,  veal  and  personal,  to  aupwer  ia 
damages  for  breach  of  their  obligations.  This  tends  to  no  mischief,  and 
ie  1^  i^asonabk  liberty  to  bestow  ;  hot  great  detriment  would  arise,  sad 
much  confusion  of  rights,  if  parties  were  allowed  to  invent  new  modes 

of  holding  and  enjoying  real  property,  and  to  impress  on  their  lands  and 
tanemeuts  a  peculiar  character  which  should  follow  them  into  all  hands, 
however  remote."    On  these  prineiples,  one  would  expect  to  fittd  that 


(1)  a  M.  &  K.,  517,  »t  p.  535, 
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1867       a  semindar  might  bind  himself  and  his  heirs  by  a  personal  eoTenani  to 

' pay  the  revenue  of  an  alienate  i  portion  of  the   estate,  but   conld  not 

AEih^    gr^nt  lands  to  be  held  free  of  the  payment  of  reTonno,  or  annex  to  the 
^'  estate,  to  as  to  bind  an  assignee,  an  obligation  to  pay  revenue  in  respect 

BsBBB.      ^^  lands  alienated  by  him. 

'  Bnt    the   Regnlation    goes     farther.    The   pireamble    shews  that  the 

Sin^Oywal  object  of  the  enactment  was  to  prevent  snoh  alienations  to  the  prejndi  e 
V.  of  the  security  of  the  public  revenue.    Now,    U  must    be  re  member  ed» 

Bo7^*  that  at  the  date  of  these  Aegalations  the  Government  revenae  was  eqaal 
to  ten-elevenths  of  the  total  rentak  The  estimated  surplus  of  the  total 
ooliectiont  from  the  land,  over  and  above  the  Government  revenue,  or, 
in  other  wordu,  the  beneficial  interest  of  the  seraindar,  was  no  more 
than  ten  per  cent  on  the  revenue  ;  see  the  preamble  of  Rc^uation  II  of 
1793.  and  Bengal  SpeoiU  Orders,  Eegalation  VIII  of  1793,  ss.  75 
to  77.    If  semiadars  bad  been  left  at  liberty  to  make  'absolute  grants  o£ 

portions  of  their  lands  free  ef  revenue  or  rent,  it  is  certain  that  great 
difficulty  might  have  been  thrown  in    the   way  of  the  Government  in 

raatising  the  public  revenue  fr>m  the  land.  We  shall  see  presenUj 
thttt,  by  Regulation  XLIV  of  1793,  the  power  of  zemindars  to  grant 
leases  was  restrained  with  the  express  object  of  preventing  them 
from  impoverishing  themselves  and  their  heirs.  It  would  have  been 
prepoeterous  to  limit  thus  the  power  of    semindars  to  grant  leases*   if 

they  were  left  free  to  grant  their   lands  to  hold  free  of  rent  in  fee* 
simple. 
Again,  st  the  time  of  the  permanent  settlement  no  survey  had  taken 

place.  If  immediately  after  the  settlement,  the  zeroiudaris  could  have 
been  split  up  and  subdivided,  and  large  portions  of  them  difiacnezed  from 
the  parent  estates  by  rent-free  grants,  without  notice  to  the  Government 
the  security  of  the  Government  revenue  would  have  been  enormously 
imperilled.  It  may  be  said  that  if  the  aemindur  ma'^e  default  the 
whole  estate  might  be  sold,  and  the  grantees  of  the  lemiodar  would 
have  no  title  as  against  the  auction-purchaser.  But  the  officers  of 
Government  would  -proba^'ly  have  had  great  difficulties  in  identify, 
itig  the  li<n<iB  to  he  sold,  and  it  is  by  no  means  clear  that  the  zemindaria 
when  sold,  would  have  realised  pi  ices  sufficient  to  cover  the  arrears. 
There  would  have  been  great  risk  that  the  boundaries  of  zemindaria, 
wonld  have  become  confounded,  aud  I  believe  that,  as  a  matter  of  fact, 
in  almost  every  case^  a  pnroViaser  at  a  sale  for  arrears  of  revenue  would 
hare  bought  little  more  than  a  crop  of  law  suit?. 

In  view  of  these  dangers  to  the  security  of  the  public  revenue,    the 
stringency    of  the    enactmoats  of  s.  10  is    perfectly   intelligible.    The 
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dttse  bM  been  oompered   by  sone  of  t^cwe  Idfttiied  Judged   who  differ 
from   me  with  the  welUknown  iaital^s   of    leases  by  eooie^e  iaetical 
persona;  aee    Bacon's  Abridgment,   tit.    Leases    (U)>  and   the  ease  of ' 
Ban4$     SurtMmoyee    t.    Maharaja   BttUee^eAunder  Roy   (1)   has   been 
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referred  to.  Bnt  the  conatruotion  pat  n{»9n  the  Statatet  in  qnesttoa  fitttt. 
depends  npon  the  fket  that  the  leases  B,Ye  s^^^^d  at  oomnon  law* 
and  the  Atatutes  were  made  for  the  benefit  of  the  sncoessors  of  the 
.  party  oreating  th^  Told  lease,  and  not  to  eoable  hini  to  avoid  hit  own 
•  aot.  Here  the  enaotment  is  for  the  secnrity  of  the  pnblio  rerenue  ;  the 
language  is  olear  and  imperative,  and  makes  it  not  only  the  riebt,  but 
the  duty  of  every  person  passessing  the-  proprietary  right  in  atty  estate^ 
to  diapfisseas  the  grantee  in  possession  nnder  a  grant  trv  holding  laoA 
exempt  from  the  payment  of  revenue,  and  reannet  it  to  the  es-ate  in 
which  it  may  be  situated.  So  far,  therefore  as  the  assignee  .or  beir  of 
the  original  grantor  is  eonoemed*  there  appears  to  me  do  doubt  that 
the  grant  is  roid  as  against  them. 

Whether   or   not   the   grantee   paid    a  valuable   oonai'^erRtion  to  the 
original  grantor,  does  not,  in  my  opinion,  affei  t  the  position  of  a  persoil 

who  has  deliberately  chosen  to  endeavour  to  arqaii^e  property  under 
conditions  prohibited  by  luw.  Grants  of  land  free  of  revenue,  created 
witli  a  View  to  the  personal  adraiJtage  of  the  graiite<*,  or  eren  with  a 
view  to  the  clandestine  appropn<tion  of  the  produce  to  the  use  of  the 
grantot  or  sold  to  supply  his  private  exigencies,  are,  amongst  otheri> 
specially  aimed  at  in  the  preamble  of  Regulation  XIX. 

lam  not  bound  to  consid<%  what  would  be  the  position  of  the 
parties  if  the  question  arose  between  the  original  grantor  and  grantee^ 
or   bow   far   the    heirs   of  the  grantor    m-^y    be.oompelia*>le    to  maka 

restitution  out  of  his  estate,  if,  in  obedince  to  the  provisions  of  s.  10, 
they  dispossess  the  gra  tee.  These  questions  are  njt  raised  in  the 
case  before  us.  I  believe  there  would  be  nO  insuperable  difficulty  in 
doiug  justice  between  the  parties.  But  as  regard««  a  person  taking 
the  Bemindari  by  private  purchase  from  the  origiukl  grantor,  on  the 
principle  stated  by  Lord  Hrougham  in  the  case  I  have  a.ready  referred 
toy  I  bulievo  that,  by  taking  tue  est  ite,  he  would  be  in  no  way  bound 
by  the  aot  of  the  former  owner :  and  aa  regards  the  heirs  of  the  former 
owuer,  the  m^ker  of  the  void  grant,  whatever  may  be  the  liability  of 
the  aucestor'a  estate  in  their  hanUa,  to  answer  for  their  aot  in  entering 
on  lands  oontrary  to  biigr4iit,  1  must  gife  the  saoie  answer*  eis.»  that 

Che  grant  ia  t<did  a»  agaiast  them. 

(1)  l»lIoore's  L  A.,  IM. 
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^^  Thd  Bagaktimis  of  1793  oonititate  an  entire  oode,  and  were  p4aead 

Masummd     on  the  earoe  day.    In  order  to    ehow  how  and    in    what    manner   th« 

Axil.        Leginlainre  meant  to  provide  for  the   eecority  of  the  pnHHo  rerenn**,  I 

AsADUNiftMA  propose  to  read  the  preamble    of   Begnlation    XlilY  (nadt),    S.  2  pro* 

fixBKB.       f  idet  that  the  jam  ma  of  dependent  talooks   is  not  to  be  fixed,  nor  fartns 

MoTTTLALL   or   pottaB   granted    for  a   term    extending    ten  years.    Bjr  the   seotiqi. 

San  GvwAL  nothing   contained  in  this   Begnlatien  shall  be  ooaetmed  *'  to  prohibit 

Dmrkab     actaal  proprietors  of  land  granting,  withont  the  ssnction  of  Government 

^^^^*        or  its  officers,  to  any  person  not  being  a  British   eubject  or  a  Enrop<«n» 

a  lease  or  potta  f^r  ground  for  any  term  of  yeare,   or  in  perpetnity  for 
the   erection  of  dwelling -honses,  or  buildings  for  carrying   on    mann&o- 

tares,  or  for  gardens,  or  other   purposes,  and  for  offioee   for  each  housea 
or    buildings."    It  has    been    supposed  that    the    8th  section    enabled 
aemindars  to    grant  leasei  for  the  purposes  named   in  perpetuity    at  any 
rate  of  rent.    But  I  think  this  oonstruotion    app  ears  open  to  some  doubt. 
The  language   of  s.  S  is  that  oo   lemindar  shall    dispose  of  a  dependent 
talook  to   be  held  at    the  same  or  any    jumma,  or  fix  at  any  amount  the 
jumma  of  an  existing   dependant  taljok  for  a    ternn  exceeding  ten    sears  ; 
nor  let    any    lands  in  farm,  nor  grant  pottas    to  ryots  or  other   persona 
lor  the  cultivation  of  Itnds  for  a  terms  exceeding  ten  years.  The  change 
«        of  the    language  in  the  second  branch  of  this   olausA   should  be'  noticed. 
It  may  be,  that  the  trae  conttraotion  of  s.  Spread    in  o  mnexion  witb  s.  % 
*    and  the  definitions  of  dependent  talooks  to  be  found  in  Regnlati  n  YIII, 
is  that  a  lease  for  the  purposes  named  is  in  effect  a  dependent  talook.  and 
as  such  may  be  granted  for  any  term  of  years,  or  in    perpetuity,  bnt  not 
enbiect  to  a  fixe  1  rent.   If  so,  the  supposed  inconsistency  of  the  prori. 
eions  of*.  10  of  Regulation    XIX  with  s.  8  of  Regulation  XLIV  of  17d3» 
has  no  existence   whaterer.     Howerer  that  may  be,  s  lease  nnber  s-  8 
is  only  granlabte  for  limited  purposes,  and   does  not  disaunox  the  land 
granted  from  the  reTenne-psying  estate  • 

I  will  observe,  by  the  wty,  that  the  o&ses  of  OnruchvLm  Paramanik 
▼.  Odayenarain  MundaJ  (I)  and  Baboo  Modenarain  Singh  v»  Ifttt- 
$amut  Ameeroonniaia  Begum  (2)  referred  to  by  Jackson,  J.,  if  o^re. 
fully  examined,  will  be  found  to  amount  to  no  more  than  this,  that  the 
lands  held  under  the  grant  alleged  to  be  invalid  were  not  within  the 
limits  of  the  portion  of  the  xemindari  held  by  the  party  claiming  to 
assess  and  reannex  them  to  his  estate.  There  is  really  no  decision  in 
either  case  as  to  whether  the  rent-free  grant  was  Talid  or  not. 

In  Special  Appeal,  No.  1116  of  1862,  the  facts,  as  stated  at  the  hart 
are  thatthe  grant  is  one  made  ia  the  year  1815  ▲.D-«or  1222  FnekOyby 

(1)  6  SeL  Bep.|  281,  *  W  8.  D«  A^i  1862|  W. 


VniiL  BliNOH  BULINQSL  «n( 

If  ttrijla  Koor  and  Kousila  Eoer,   the   two  widowB  of  Uoprlyclii^nd;  ia^       1867 

favor  of  Peary  Sen  Qyval,    for  the   performaoce  of   the  Gya   ehiudh   of  UAnoum^ 

Moorlyohaad.    The  plaintiff  wae  the  purchaser  of  a  foar«anna  bhare  in  the  Akil 

monza  within  which  the  land  held  rent-free  was  situate.    The  jadgment  AsADOKinaiA 

of  both  the  lower   Courts   was    that    the    rent-free   fisrant   being    made  Bbm».i 

subseqnenb  to  1790,  is  liable  to  resumption.    And  for  the  reason  already  Moittlall 

giyen,  I  am  of  opinion  that  it  is  null  and   void  as  against  the  plaintiff.  Bik  Qtwai^ 

The  question  proposed  by  the  Divinion  Bench  does  not  really  arise  at  DnHiAft. 
all  in  the  Special  App^^al  253  of  1863«  The  suit  is  one  to  resume  and  •  Bot. 
assess  lands  within  the  plaintiff's  maurasi  ijara.  As  to  plots  2  and  8» 
which  were  granted  for  the  purpose  of  making  a  tank  at  which  the 
▼iltage  cattle  might  drink,  I  believe  we  all  agree.  Indeed  the  case  is 
governed  by  that  of  Piziruddin  v.  Madhtuudan  Pal  Chowdhry  (I) 
by  which  I  suppose  this  Bench  is  bound.  As  to  plotB  1,  5,  6,  7, 8, 9,  10 
and  11  they  were  granted  by  the  plaintiff's  predecetsors  in  title  rent* 
'ree,  or,  as  it  is  expressed  in  the  grants  or  some  of  them,  ''lak^iraj,"  at 
various  times  between  1815  and  1812,  in  consideration  of  the  payment 
of  sams  of  money  wbich  perhaps  represent,  and  may  be  taken  to  be,  a 
fair  price  for  the  land.  The  peculiarity  of  the  case  is,  that  the  granta 
are  made  by  a  maurasi  ijaradar  who,  for  all  that  appears,  may  be  a  mere 
sabordiiiate  tenant  of  the  zemindar,  in  no  way  coxmected  with  the 
payment  of  Qovemment  revenue. 

The  maurasi  ijara  potta  under  which  the  plaintiff  and  his  ancestors 
held  is  not  in  evidence,  but  I  will  assume  for  the  purposes  of  the 
argument  that  it  places  the  ijaradar  in  the  same  positi  >u  as  a  patnidar. 
Of  course,  I  cannot  assume  that  the  ijara  potta  contains  any  speciiftl 
'clause  enabling  the  ijaradar  to  bind  th?  zemindar  of  the  nature  referred 
to  in  8.  11  of  Regulation  VIII  of  1819,  as  being  one  which  may  or 
may  not  exist  in  a  patni  potta*  The  Legislature,  iu  Begalation'XlX  of 
1798,  was  dealing  with  aemindars  and  their  grants.  That  appears 
clearly  from  the  preamble.  There  is  nothing  in  the  Begolation  which 
Implies  to  grants  by  persons  other  than  zemindars  or  grants  other  than 
those  out  of  the  reveaueupaying  estates-  The  rent-free  grants  now 
onderc^^nsii  oration  are  carved  out  of  a  subordinate  estato.  Except  so 
far  as  tiiey  may  be  prohibited  by  positive  law,  rent-free  grants  are  good* 
If  a  tenant  rentini^  a  few  villages  from  a  zemindar  makes  a  rent-free 
grant  out  of  his  subordinate  estate,  there  seems  no  reason  why  such 
grants  s^iould  not  be  good  as  against  him  and  his  heirs^  It  make  no 
diSer^no^  whether  the  quantity  of  land  comprised  in  the  subordinate 
•state  i»  large  or  small  i  whether  it  is  a  small  part  of»  or  even  the  whoto 

(I)  dnt$,  p.  75. 
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wmfodifl.    A  gftm^hf  u  mbardlnttin  iemMii wonld  ool  AiMBBei  ili«  Usd 
"  from  tiM  r«T*niid»pftf  iiif  ««l«l«.    Tlie  ^emuit   wavld  p«7  nnl  for  all  ttw 
laad  eomfMriMd  in  th*  aaS-ifr^iit  and  ihi  MoUndar  voold  paj  nr«iii«  far  ^ 

Asumr^tMiA  ^    ^'  '^  tub  ordinate  lanmm  war<»  aold  by  »lv  Madndar  or  patetdar  for 
Baaaa.      anraara  of  rial,  tba  routrfraa  tanara    g'antad  out  of  It  would  f«Il  as  of 

Mvvmux  ^^^'^^'^  '^  tboQgb  bj  axpraaa  lagUUtioa.  foma  niidrtiHtniiraa  cnat^d 

•b»  OrfrA&   bj  fubonUnaca  tao<«nti  ata   protaotad  in  aaat  of   ib«  mim  of  tbt  taviar^ 

H  J^', , ,     far  anraara  of  root  (aa  bf  KagaUtion  yill  of  1819.  t.  11),  »ii|sh  pronimis 

Bat.        ioootasooaratartfttfraabaldarv  fnMD  the liabili^ tP  bea^  aallad  oyifor   . 

thf  paymaafe  of  a  lair  reo^  ^  tha    porcbaaar  at  aoob   a  i^ie.    d^djikK 

t,  )2tiB4refaniiiito».  II,  of  B#gulatioii  VJU   of  lSl9pi^  apfxfm  M» 

ba  lakpn  aa  of  opqrte  kj  tba   I^eicUlatora  tb#t  if  i^  patni  tttkok  »  9ol4 

mdar  WJ  daoraa  -»th«r  tbao  Cor  arraar*  oi  rant,  tba  purchaa«r  anoepedB 

Ha  QO  mora  tbio  tb«  litfarred  rigbtt  of  tba  forioer  tapaotf  poob  aa  ^j 

9*7  bat  %a4  14  yat^joot  tu  9,nj  rvatrioti^'n  pat  npon   tbe  topore  by  bia  pot, 

Tha    L<*||i«tatare   treat*    if   m    clear    that    tatea,  giftn,    and     limited 

paeignmeoba  by  a  patuidao  would  bt  ruMd  %f    against  bia   heir  or  an^ 

peraon  who,  whethtr  by   purchaae  or    otherwiaei  puooeeda  to  no  larger 

biterest  than  the  patrndar  himself  pooaeeaed* 

I  think  that  the  grants  la  qaebtion  in  Spaoiel  Appeal  851  are  not 
affected  by  ttegolation  XIX  of  i793»s.  10,  and  are  binding  on  tha 
grantors  and  thdir  heirs.  I  ir«>ald  deor^fe  the  appeal  in  this  oaae  with 
oottts,  reverse  the  deci«tioQ  of  the  Goart  below,  and  dinmiaa  the  auit 
asoept  aa  to  the  land  in  Dags  Noa.  4aud  5  with  ooata. 

I  may  observe  that  Trevor  aud  Loobt  JJ-»  cm  the  2Stb  Novambar 
186Q,  in  the  oase  of  Luckhun  Aeharj  r.  Tarach^nd  Xh4t  {V  held 
thitt  a  lakbirajdar  caaaot  resume  iakhiraj  within  tiia  lakbiraj  eataia. 

llATLBT,  J.— Ob  the  question  whether  the  papera  seut  to  tha 
Begistnur  as  the  indgmeota  of  Trevor  and  Oampbeil,  JJ.  (retired)  and 
Shambiioo  NautU  Pandit,  J.  (deceased),  ahall  have  the  foil  effect  of  jadg- 
meatai  Jam  of  opinion  that,  under  the  ruling  in  the  KiebeqU'-r  Obamber 
Id  Brathd  v.  HitmmerwmUh  and  City  UaUway  Co,  (2),  theae  Judgmsnta 
canoot  have  efEeot  as  Jadgmeuts  properly  so  f*aUed,  bat  are  still  antitled  to 

be  recorded  and  oonsidexed  aa  opinions  aa  laid.down  in  the  case   abova 
dtad. 

Bat  at  the  same  time  I  tbinki  tbst  the  previons  fnlly  ropognisad 
practice  bad  led  the  above  Judges  of  oor  Court  to  record  their  jtldgmenta 
as  they  did,  when  they  found  they  were  not  call-  d  upon  by  the  Chiel 
Justice  to  d«Ii\er  them,  oefore  the  retirements  of  the  two  and  U^e 
deathoftho  third,  and  so  had  no  opportunity  to  do  otherwise  than  tbej 

(l)UBrqmtsd.       (2)  L.B.,»p.Ai^#9«9?tr  Ghsaaall,  B^stp.M. 


4id*    IdapoBiiadmyo^'iitliisoMaM  n  propop^cl  jli4iri«iont  in  Vabrnaiy        i867 
or  Marcli,  •nd  ooa8i<lemd  th^t  it  might,  or  it    might  npt,  becx>m9  %  flwJ  ""^  * 

]adaa''iit,  wh«ii  I  might  b0  ^lod  apoa  to  um  ji  in  ^bat  ligbt^  •lUiar        iM^^ 
with  or  vitbout  fiuibt'r  discnission.  v. 

In  tho  other  pase  of  B^tU}n  Monee  Da$$ee  r.  galee  Ki^hen  ChuifJm'  '^"^m'ST^ 

M<y  (1)  (which  will  be  referred  to  bj  the   Chief  Juaiice),   J  am  free  to 

fduiit,  that^  Although  I  filled  it  "  a  note  of  f^  judgment,"  etiU  I  oonsi-   j^uToiw^^ 
deredit  woal<l  have  the  efft*€t  of  a  judgment ;  hut  I  have  »t  the  same  time  Vt 

to  notice  that  the  deoree  wue  signed  bj  thp  other  Judges  only,  and  not  by     ^S?f ** 
me.    I  believe  however,  that  Trevor  i^nd  liooh.  W.,  did  in  fa<?t  look  at 
it  as  a  judgment,  wrongly  I  now  of    course  fully  admit  with  reference 
to  the  law  and  the  precedent  of  the  English  Court  alH>V9  pited  by  me. 

After  the  jodgments  which  we  Lave  already  beard,  and  with  reference 
%o  a  still  more  elaborate  one  proposed  to  be  delivered  by  the 
Chief  Jnptipe  which  we  have  had  the  advantage  of  seeing,  I  will 
no^  state  again  in  detail  all  the'  faces  of  these  oasee^  and  all  the 
proviaiona  of  the  Jawe  bearing  on  the  aubjept  before  ^s.  9u|  I  pball 
lioiift  mjself  (o  the  ijuestion  which  we  have  to  answer,  %q  th^  apfiwef 
I  opmiider  the  proper  one  tu  give,  and  to  my  reasons  for  my  opinion. 

The   question    we  have   to  answer    is    [reads),     I  would  answer  the 

question  by  saying  that,  in  my  opinion^  such  a  grant  is  not  valid  against  * 

4be  hfir,  or  private  pnrehnser,  when  made  eithor  by  the  semiodar  or 
(IMI  in  one  case  hare)  manrasi  ijaradar. 

liy   rea^on^   for  that   opinion    iire  these.     X  apprehend  there  is  no 
question  now  that  such  grams  before   the  permanent  settlement  were 

invalid* 
Article  I  of  the  Froolamatian  in    ReguUbion    I  of  1793  says   (readi). 

In  my  view,  ^se  wordp  show,  qot  so  much  an  entirely  new  contract 
With  a  ola^  of  proprietora  aev«»r  before  ei^iating,  ae  lhe  Qoothinaoee  of 
the  jumma  aasea^ed  whea  the  ^emind^r  was  j»  goUecting  i^gent  with 
aBttwolanofaamiadsdra.  latin,  I  adinit,  a«  proprjetorst  b^t  eti)l  let  i|i 
only  nnder  the  pvoviaioa^  i^id  stipolaUooa  and  rciatriptip^S  Md  dpwii 
inntUihe  Segalati^pis  parsed  ot\  the  1st  May  1793f    which  fori^  in  fact 

9IB0  f^od^  qf  revenue  ettllem^nt;  and  adndniBtration. 

liooking  next  to  ^  10,  Regulation  XIX  of  1793,  (one  of  those  laws 
paesedonthe  1st  of  May  1793),  I  «an  only  read  the  deolaratioa    there 

to  he  in  terms  that  grants  made  after  1st  December  1790  of  land 
exempt  from  the  payment  of  revenue,  are  null  and  void  ;  and*  furlhart 
I  hold  that  ^  grant  which  transfers  a  portion  of  an  estate  without  any 
reis^ts  to  be  paid,  whinh  rents  are  reoognised   meana   from  wbioh  Ite 


8l<l  tXTLL  VtSOE  tUJUSOS. 

1807         c^fDiadftr  ii  to  pfty  Gorismment  rerenn^    and  thii*  form  the  basis  of 

"■!J!     • r«vantie,  is  auch  a  (prant  as  is  oontemplabe«1  by  this  s.   10  to  he  nnll  and 

Akil         Toid.    I  esn,  moreoTsr,  only  read  s.  10,  Beffalation  I  of  1793,  which  is  to 

^'  the  effect  that  in  eases  of  transfer  by  public  or  private  ^ale,  m*  otbArwi^ap 

Bkbkb.       of   land  in   tl>e  estate   in  which  the   permanent  awsessment  is  fixed,  a 

^  ~7         prop  rtionate    assessment   of    rerenu")  is   r^qnired   to    >>e    assessed,    aa 

5sN  Oywal   meaning  that  no  land   shall,  in  fact,  be  rt  ndere  i  exempt  by  any  act  of 

-.  ^'  the  landowner  from  reTeime,  that  is,  from  bearing  its  proper  quota  ai 

Bat.         assessment.    Its  not  bearing  that  quota  w«mLi   be  the   practical    result 

when  a  grant  is  made  without  any  rent,  n hioh  rent  forms  the  basis   of 

that  quota. 

The  permanent  settlemrnt  rested,  io  my  opinion,  on  that  basis,   vts. 
that  the  renis  the  seminoar  might  collect  should  afford  him  the   means 
of  paying  the  OoTernment  revenue.    The  settlement  of  IV93  oertainly 
regerded  the   apportionment    of  the  semitidar's  share  and  the  s)<are  of 
Goyernment  in  those  rents,  as  the  mode  by  which  it  was  originally  det^r. 
mined  what  should  be  paid  to  Gknrernment  as  public  reyenue.  and  what 
remain  as  profit  to  the  ssmindar.    I  do  not  fee   that  the  ba^is  of  tha 
contract  in  the  permanent   settlement  on  this  point  was  altered,  or  how 
it  Wtts  so  ;  for,  although  the  Government,  by  the  permanent  settlement^ 
transferr«>d  its  proprietary  rights  to  the  new  class  of  semin<1ars.  still  the 
rents  to  be  collected  by  the  semindar  were  rents,  oa  the  existence,  and 
assessment,  and   distribution,  and  realisation   of   which  the    permanent 
settlement  rested  ;  that  is,  if  these  rents  were  to    case  to  exist  or  to  ba 
realised  by  the  semindar,  by  transfer  of  lands  of  hi<«  estate  rent-free,  then 
the  accident  of  the  landholder  having  private  funds,  and  his   willingness 
to  use  them  to  ray  Government  revenue,  or   else   a  sale  was   the  only 
secnrity  f  r  the  Government  revenue  of  the  est'ite.     1  take  it  that  it  is 
not  denied  that  trie  security  of  the  Governmeat  revenue  was  au  essential 
part  of  the  contract  betireeu  Govern nnent   and   the  new  semindars    in 
1793,  and  I  hold  that  a  stipulation  restoring  wasteful  grants  by  semindars 
to  third  parties  fas  the  grantees  are  in  this  caae)  was  one  of  those  stipula- 
tions,   lu  my  opinion,  this  wav  the  particular  object  of  s.  10,   Regalati<m 
XIX  of  1793.    That  (Government  had  ever  in  mind  tha*^  the  private  funds 
of  zemindare  were  no  secarity  for  the  Governoient  revenue,   and  that  the 
semindars'   iroprevidenoe  had   to  'be  restricted    and    wa  ched,  and  thnt 
th«»re  was  risk  ti  Government  in  raising  thera  from  corectinic  agents  to 
anew  class,  as  they  were  liable  to  b*e   influence  1    by  Brahmins,  and  iiy 
other   motives,   to   make  wasteful   grants,  is,  I  think,    clear  from  the 
Begolation  passed  on  the  1st  May  1793,   especially  from  the  preamble 
of  fie8iilatio&  XLI7  of  1798. 
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Bat  it  is   said  that  t^'o  public  sale  for  default  provides  ample  seoiirity         1867 
for  the  Oo^'ermient  rerenue.    It  is    true  that  nov,  ia  most  casesi  the  ""TI         T"^ 
bala!)ce  due  is  recovered  by  the  sale.    But  this  was  not  always  so;  aud         Akil 
at  O'le  tims  some  thirty  years  ago,  sales  were  but  too  numerous    and  .        ^* 
much  deprecated.    Fa  ther,  Gro7ernment»    m  many  mstaooes,    did   Dot       Bebbb, 
then  realise  the  balance  of  revenue  by  sale.  

MUTTTlAli 

Though,  howerer,  I  look  upon  the  sale  for  arrears  of  Gk)vemment    ^^^  ^'Tval 
reyenue  as  aitdoubteily   tlie   great  security,  still  it  was  the  extreme     Dvbbkaa 
measure  to  be  resorted  to  for  the  realisatioo   of  the  balance  of  public         ^^* 
revenue  ;  and  1  cann  >t  read  the  enactments  passed  od  the  Ist  Hay  1793 
as  a  whole   and  as  one    Code    (aa    we   are  required  to    read    them), 
without  coming  to  the  conclusion  that,   while  the  law  provided  the  sale 
as  such  ulbimate  measure,  it    priioarily  looked  to  avoid  such  sales  and 

keep  the   aeuiindars  safe  in  their  estates,  by  restricting  the  power  of  the 

aemindar  tu  waste  the  assets  by  improvident  grants  of  lands  without 
rent,  and  thnt,  bt  caune  uuch  acts  lef  t  the  semindar  without  the  assets 
available  from  bis  full  rent«  to  pay  the  Government  demand  of  his  estate. 
It  is  not  deuied  that  Government  did  not  only  look  to  the  next 
generation  as  being  liable  to  suffer  by  grants  of  land  exempt  from 
revenue.  The  Kegulation  of  1793,  indeed,  expressly  refer  to  the  risk 
of  estates  bein^  deteriorated  by  the  improvidence  of  the  first  generation 
of  zemindars.  It  is  not  denied  too  that  the  limitation  of  leases  to 
periods  of  ten  years  was  couLinued  from  the  deconuial  to,  and  through 
the  permanent  bCttlment,  and  did  not  cease  with  that  up  to  IB  12. 
It  is  said  that  the  permdiient  settlement  made  the  zemindar  an 
absolute  proprietor.  But  can  he  be  properly  so  called,  if  he  could  not, 
under  the  permanent  settlement,  make  leases  for  as  long  periods  as  he 
pleased  P  Yet  it  is  said  that  he  cuuld  grant  away  land  exempt  from  rent 
in  perpetuity,  because  he  was  an  absolute  proprietor. 

It  is  ar.<ued  that  a  lease  for  a  nominal  rent  for  ten  years  contained 
as  much  means  of  deterioration  of  assets  as  if  the  zemindar  could 
absolute'y  transfer,  i.e,,  if  he  could  let  for  ten  years  at  a  nominal  rent^ 
he  could  thus  as  completely  divest  himself  of  assets  to  which  Govern- 
ment looked  as  enabling  him  to  pay  the  Government  revenue,  and  could 
defa  lit  as  injuriously  for  Government  as  if  he  made  grants  in  per* 
petuity  exempt  from  the  payment  of  rent.  But  it  may  be  fairly  answered 
that  the  restriction  and  limitation  to  ten  years'  leases  in  the  permanent 
eettlment  was,    in    fact,  a    very    strong   restriction  and   limitation    of 

proprie  ary  rights ;  and,  further,  that  there  would  have  been  no  restriction 
to  ten   years  in  the  matter   of  leases,  had  it  not   been  thought   that 

the  rey«D!W  w^uid  be  jeopardiaed  by  tnoh  leases  on  nominal  rentt  if  made 
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IMT        iftpBrp^nitgr.    Ittkafi  by  tlle  smaller  tnatter  of  leaaei  febU  jeopardy 

M  tun^w^  ^'^  otMUMplMteAt  woaldHotthe  ttill   larger  power  of  perpehial  grant 

^>x>        •MOIitfidai  rent,  maoh  more  jeopardise  ibat  reveoae  bj  direct  failtir« 

AM^i^immu  ^  MM^  fi^^in   failure  of  rente   wbiob    before  tbe  gmnt  wnld  have 

BBBSB.      be«n  paid  tH  tbe   gntoieoi',  and  hare  beea  a  fare  f«ad   to  euablct  him  to 

UonrLAVL  ^^  ^^  OoTemment  reTenae  f    1  may  also  a<id  that  tbe  short  per>od 

fiBMOtwAt  tfftOf  yeinlefttiM-  Oovtfmnetit  AM  to   Mnftedy  any    ftijurj  befote  it 

DBula         ^^^  ^^''^  ^  "^^  '^'^**^  ealeiit.    Tuie   Woaid  uot  be  so  with    i«fereno« 

BOT.        ie  grante  in  perpetaity. 

It  is  then  argued  that,  by  tbeatf  grtnti,  there  is  no  exemption  of  the 
■emindar  from  liability  for  tbe  puUio  rerenne,  and  that  the  pfoprietof . 
as  absolute  proprietor  and  master  of  his  oirn  property  by  the  perma- 
oent  settlement,  would  haTO  still  juftt  at  ihnob  public  revenue  to  pay 
as  if  Ke  had  made  do  ^(rwnt  of  land  free  of  rent. 

It  is  also  s'ronj^y  pressed  oti  us,  that  th^  sale  laws  provide  fufl 
seouKiy  and  remedy.  But  I  hare  alw«ys  understood  that  it  was  tliO 
objeoi  of  the  Legislntnre  from  the  leriod  of  lasning  th^  Begulttlons 
of  1793  to  that  of  passing  Act  XI  of  1859,  to  keep  Sfmind.rs  in 
possession  of  their  p^)pert•e8,  and  thr^refore  to  avert,  and  not  t<)  resort 
or  look  to,  public  sales  of  estates  as  ihe  first  or  best  means  of  obtaining 
the  payment  of  Government  revenue.  Now.  if  t^e  aemindar  niay  make 
any  grante  in  perpetuity,  sajriug  to  the  grantee,  **You  si  all  pay  me 
no  rent  for  this  land,  although  I,  of  course,  must  pay  the  proportin 
of  Qovemment  revenne  assessed  on  it,  and  I  ui^'st  pay  it  by  any  means 
1  can,   and    I    know    not  what,    in«tead  of  from    the  rents    I   should 

ordinarilv  have  as  a  sure  resource  from  the  'and  now  granted  rent-free 
to  3  on,"  will  public  sales  be  averted  or  pre  ipitated  P 

Lei  us  take  a  practical  illustratiou:  aay  a  semindar  in  1793  had  an 
estate  of  1,000  bigas  charge  with  a  payment  of  public  rev^enue  of 
Rs«  1,000.  He  has  no  private  mecns  at  all,  or  having  them,  he  rhosea 
to  spend  them  in  other  ways  than  paying  Oo\emmettt  revenne  frooa 
them.  Four  Brahmins  ask  him  for  grants  of  fo>r  parcels  of  lands  of 
100  bigaa  rent-free^  or  400  biiKas  rent-free,  but  from  which  the 
grantor  hitherto  o>»lleoted  rents  of  Rs.  100  from  esch.  or  Rs  400.  The 
grants  are  made.  The  semindar  ro  longer  n^sliaes  the  Bs.  400  from 
the  four  paroels  of  lands.  He  rnus  short  by  Bs.  100  of  the  mean*  he 
bad  to  pay  the  pnblio  revenue.  Be  de'aults  in  oonseqneice,  and  then' 
tfte  estate  isaold,  and  thus  only  is  the  balance  due  to  Government 
realized,  fifultiply  this  one  case  by  th^nnm^^c'r  of  zemindars  so  influenced 
by  Hrahminain  1793,  and  by   the   same   consequences  of  »ale  in  eadi 

«M»  would  thw  lOl  tlm^wmmm  Mleibo  tU  ntalft  jo^BtrnphM 
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£or  the  weliartt  of  the  Eemiadarsy  then  first  created  proprietors  by  that        1867 
Goyemment  whioh  made   the  laws   of   the    settlement   of     1793  P     I 
certainly  think    not,    and  therefore  I  contend   that   the    words  of  the        Akil 
Legislalare  represent  their  intention  when  they  prohibitted  gi*ants  exempt  ^* 

from  reyenne,  and  looked  to  other  very  distinctly  laid  down  restrictions       Bbbix. 

and   stipalations   in  their  Code    of   1793   (and   not  to  sales  alone)  for         

retaining   the  assets,  «.«.,  the  rents  that  safely  and  sarely  were  available    Sin  Qywal 
to  aemindars,  to  pay  the    public  revenue,    and  also  to  leave  a  profit  for  ^-^ 

themselves.  1^^^ 

It  is  then  said  that  there  can  be  no  insecurity  from  deterioration  of  assets 
by  grants  rent-free,  because  not  only  will  the  sale  realize  all  balances 
but  by  it  the  estate  start  afresh  free  of  all  encumbrances,  and  with  all  its 
former  assets  available  to  the  purchaser.  Bat  if  the  revenue  sale  be 
the  great  security  of  Government,  in  order  to  give  a  purchaser  such 
an  estate,  can  it  not  be  fairly  said  that  the  prohibition  of  the  law  of 
such  'grants  being  made  reot-freei  and  deolaiing  their  invalidity  if  so 
made,  is  the  security  the  Government,  primarily  looked  to,  in  order  to 
avoid  the  extreme  measure  of  sale,  and  the  consequent  ouster  of 
the  zemindar,  whom  it  was  the  great  object  of  Government  to  retain 
in  his  lands  P 

lifow,  it  is  clearly  admitted  that,  quoad  Government,  no  rent  free 
grant  is  valid,  and  all  under-tenures  fall  by  a  sale  for  arrears  of  Govern- 
ment revenue*  The  reason  is,  that  Government  must  give  the  purchaser 
the  estate  as  it  was  at  the  date  of  the  permanent  settlement.  But  as 
to  third  parties,  grantees,  s.  10,  Kegulation  XIX  of  1793,  refers 
in  terms  to  the  security  of  the  public  revenue  being  affected  by  grants 
of  lands  to  such  grantees  exempt  from  payment  of  public  revenue,  and 
prohibits  them.  If  then  a  sale  were  the  only  thing  t<e  which  it  waa 
desired  to  have  recourse  in  order  to  obtain  this  security,  why  has  this 
further  provision  been  enacted  at  all  in  the  stringent  terms  it  has  been  P 
And  why  are  the  evils  and  risks  arising  from  the  character  of  the  then 
zemindars  so  fully  set  forth  in  j  the  preamble  of  Regulation  XLLY 
of  1793  P 

Again,  I  would  observe,  that  this  same  legislation  of  1st  May  1793 
provides  large  means  for  the  zemindar  to  be  assisted  in  ooUecting  his 
rents,  in  order  that  he  might  pay  from  them  the  Government  revenue. 
If  a  grant^be  made  rent-free  in  such  a  way  that  no  Government  revenue 
Is  supplied  from  rents,  because  the  grant,  rent-free,  removes  all  those 
rents  of  that  portion  of  the  estfite  so  grantcl  which  would  otherwise  go 
to  pay  the  Government  revenue,  what  i«  the  use  of  so  much  care  and' 
provision  for  the  collection  of  the  rents  of  tberemaining  portion,  which 
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1867       II  said  to  be  th«  profit  Itft  to  the  lemindur,  and  witk  which  OoieiiUiUMi 
"TTr~I~  d^lared  ^^^Y  h*d  no  ooncero  f 

Akil.  ^^  ^   "^"^^   "^^   ^^^t  °o^   «^^  biga,  bat  every   biga   of  m   estata 

V.  is   liable  to  bear   its  qaota  of   the  bardea  of   the  Qoreninient  revenue. 

Bs»cB.      ^^  ^  *  portkm  of  an  estate  be  granted  freeo!  rent,  surely  each  big» 

Vbtty'        of  that  gmnt  is  indaded  la  the   estatOi    oC   which   ereiy    biga  has   to 

8sN  Gtwal  ^^^^  ^^  portion  of  burden  for  rent,  and   for    which   it  is    hypothecated 

V.  for  its  quota  of  the  Govemoieat  rereoae;  and  thus,  whether  it  be  the 

So,,        assets   of   each   big^   or  o(  ererj    biga   which   enables  the   aemindar 

to  pa^  the  Qoremment  rerenue  of  the  estate^  it  is  the  fact  th  at  by  sncfa 

grants  rent-free  (and  they  may  be  for  any  portion  of   the  whole  estate 

bowerer  large),  that  portion  is»  in  fact  nnhypotheoated,  and  the  revenae 

•«nsecared|  ezoept  by  salo, 

On  all  these  reasoosy  I  cannot  but  think  that  all  the  Begolations  of 
Ist  May  1793  show  that  the  Legislature  of  that  day  was  so  extremely 
dobntful  of  the  strength  and  stability  of  this  newly  created  dsss  ei 
proprietors,  if  left  to  take  care  of  themselves,  and  without  the  legislatire 
prohibitious  as  to  wasteful  grauts  which  deprired  them  of  tho»e 
«ents  fix>m  which  the  demand  for  the    public   rerenue  was    to  be  met^ 

thai  for  that  reason,  th^  olearly  and  stringently  imposed  thtin 
■restnotioBs. 

£ef erenoe  has  been  made  to  the  power  given  to  semindars  abeelntelj 
to  resume  invalid  lakhiiaj  grants  under  100  bigas.  Previeus  to  tho 
permanent  settlement,  Qovornment  treated  these^  when  resumed,  as 
khas  Gkvemment  properties.  When  the  eontraot  ef  1793  was  made* 
«nd  the  power  was  g^ven  to  the  aemtndars  to  reanaia  and  miMUkge  these 
lauds  under  100  bigas,  it  was  done  (just  as  in  the  case  of  &0  bigas 
4>t  the  most  recent  resumption  days),  becuase  it  was  not  worth 
while  for  the  Qovemment  to  re4ume  aod  ooUeot  from  such  small 
scattered  pruperties,  and  make  them  ,khaa  estates.  The  lands  were 
topographically  in  one  estate,  aad  they  were  thrown  in  hj  Gh>V6mment 
to  add  to  the  aemindar^s  xesouroes,  and  to  eviable  him  to  have  more 
reuts  wherewith  to  meet  the  demands  of  Qovemment  revenue. 

As  to  the  point  that  a  grantor  oannot  repudiate  his  own  grant 
I  of  course  fully  admit  the  maxim  as  a  legal  one  ;  but  I  still  am  forced 
to  say  that  8«  10,  Begulation  XIX  of  1793^  read  with  the  other  Uws  eC 
the  1st  May  1793,  does  not  provide  fer  the  eontingem^,  and  however 
much  one  may  regret  a  hard  case,  our  duty  is  not  to  consider  the 
hardness  of  the  case,  nor  supply  the  omission  of  the  regard  of  the 
legal  maxim  cited,  but  to  interpret  and  apply  the  laws  according  to  the 
tenoi  need,  takes  ia  their  ordinary  icnfle. 


Bdsrrinn  lastly  to  iba  ^rdoedeiita,  I  think  that  tbe  case  ol  Ahmed        lte7 
A}ee  Ekan  r.  Bafa  ModhnarmU  Singh  (1)  and  8hufaetooU<ihU  case  (%)     Mabomho 
bear  ont  tke  Tiew  taken  by  me,  by  the  terms  need  in  those  decisions }         ^^^ 
and  3  we  were  to    admit  tlat  a  dissentient  Judge's  judgment  is  to  Asaduhnibsa 
ontweigh  that  of  two'   otbers,  tbe  whole  reoogniced  Bjstem  in  regard       Bbbss*. 
fo  what  is  a  precedent  would  be  subverted.  Mtttttlal 

Begardng   then  the    preamble   of  Regulation   XLIV  of  17d3»  and    ^^  CS^wal 
ita  tezt^    tpgethor  with  ««  10,  Regulation  X£K  of  1793,  and  looking  (••     DuaKAa 
the  facts  of  tho  statns  of  zemindars  in  17dd,  and  to  the  seasons  I  have         ^'''- 
given,  I  can  only  come   to   the  oonclosion  that  no  landowner,  nor  his 
representatives,  as  a.  perpetual  holder  (Hoohasa  maorani  ijardar  here)^ 
could  make  valid  granta  of  lands   in  perpetuity  ont  of  his   perpetnaUy 
eettled  estate  exempt  from  rent,  and  that  ihe  heirs  and  purohasera  maj 
resume  them»  bedaoae  invalid  by  law.. 

I  therefore  generally  concnr  in  the  [present  judgment  of  Norman  end 
Seton-Karr,  JJ.,  and  in  the  recorded  opinions  of  Trevor,  Campbell^ 
and  Shumbhoonauth  Ftindit^  J  J,,  t  wonld  answer  the  Diviaion.  Bench 
accordingly* 

Pbacook,  0.  J.— This  oaso  is  a  very  important  one,  not  on  aooonnt  of 
ihe  value  of  the  property  at  stake,  for  that  is  small,  but  on.  aoooaat  of 
the  prinotple  involvced  in  it.. 

The  qtuestion  which  is  asked  by  the  Ditision  B^neh  il  (iisoMb).  It  isconi 
tended».on  the  part  of  the  plaintiff,  thai  inch  grants  are  grants  to  hold  land. 

exMBpt  from  the  payment  of  revenue  within  the  meaning  of  s.  10,  Regula* 
tion  XIX  of  1793,  and  are  consequently  vtiid,  and  that  the  heirs  of  the 
l^rantor,  or  a  pusnhaeer  from  hiss  by  private  sole,  are  entitled  to  resume 
the  lands;  itnd  to  treat  the  grantee  as  a  trespasser.  Snob  a  oonstruotion 
cf  s.  10  would  be,  in  my  opinion,  contrary  U^  the  intention  cf  the 
Legislature,  and  at  varianoa  with  eveiy  principle  of  justice. 
The  case  was  oiii^inally  referred  to  a  Full  Bench  consisting  of  the 
Chief  Justice,.  Ii«  8L  Jadcsoo,  Shumbhoonauth  Pundit,  Levinge,  and 
B.  Jackson,  J  J*.  It  wss  argued  at  full  length,  and  the  point  being  a 
"Wty   important  one,,  the  Gonrt  took  time    to    consider   its   judgment. 

The  Judges  at  that  tin&a  were  not  agreed  in  opinion  as  to  the  decision 
to  be  pronounced.  Before  judgment  could  be  delivered,  two  of  the 
jrndge8,.fiis.^  the  Chief  Justice  and  L.  8«  Jackson,  J.,  were  obliged  to 
leate  India  on  account  of  their  health  under  medical  (certificate;  During 
Iheir  absence,  another  case  of  a  similar  nature  (3)   waa  referred  to   a 

CI)  S.  IX  A.,  1855,  SW. 
0)  a  I^.  ▲.,  1948, 4801 
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1867         ^1^  Benoh  consisting  of  'the  officialbig  Ohief  Jastioa,  llr.  NomiMii  and 
Trevor,  Looh,  Shambhoonath  Pandit,  sad   Leringe.  JJ.      The  case 


▲euT^     decided   on  the  9th  of  Janosry  1865  jast  before   my   retam   to  India. 
V.  The  aotnal  deoision  of  thai  Fall  Bench  ultimately  tani'^d  upon   anotber 

^^BKBts"*^  point,  ni.i   that  the  rent-free  grani  was    lor  the   purpose  of  digging  a 
'      tank,  from  whioh    some  of  the  villagers  in  the   estate  were   to  hava  a 

fita^ OrtAL  ^^^^  ^  ^'^  ^^*^^*    '^^  ^  ^^^   Judges  oonsidered  that  that  fact   did 
Bv.  not  make  any  difference,  and  that  the  grant  was   Toid.    Two  of  them 

^'"*^*  thoaght  that  the  graut  being  for  the  purpose  of  digging  a'tank,  from 
which  the  Tillagers  were  to  have  a  r>ght  to  take  water,  was  not 
Toid.  The  majority  of  the  Judges,  however,  with  the  exception  of 
Levioge,  J^  expressed  an  opioiont  not  necessary  for  the  decision  of 
the  case  then  before  them,  that  rent-free  grants  made  by  a  semindar 
after  a  permanent  settlement  are  void.  Levinge,  J.|  who,  after  the 
hearing  of  the  case  before  the  first  Full    Bench,   agreed    with    me  in 

tlie  view  whioh  I  then  took  of  it,  held  that  sacfc  grants  were  not  void.  I 
regret  to  say  that  that  learned  Judge  was  prevented  by  illness  of  a 
eeriou^  nature  from  ever  taking  his  seat  upon  the  Bench  after  my  return 
from  England,  and  death  soon  aftervards  deprived  us  of  his  valuable 
assistance  as  a  colleague. 

Under  thesese  circumstances,  1  did  not  consider  it  just  to  act  upon  the 
opinion  of  the  majority  of  the  Judges  of  the  second  Full  Beneh  in  a 
case  in  which  the  present  appellant  had  not  been  hesrd,  and  wliioh  was  not 
referred  until  after  his  case  had  been  argaed  before  the  first  Full  Beooli. 
I   therefore   thought  that   the   present     oase     ought  to  be  reargued 

before  a  Fall  Benoh  consisting  of  nine  Judges ;  end  the  other  Jadgea 
concurring  in  that  view,  I  appointed  a  Full  Bench  of  nine  Judges  to 
bear  it.  Of  that  Full  Bench  two,  vu.,  the  Chief  Justice  and  Louis 
Jackson,  J.,  were  on  the  first  Fall  Benoh ;  two,  vm.,  Trevor  and 
Noriiian  JJ.,  were  on  the  second  Full  Benoh;  one,  Shuraboonath 
Pundit,  J.,  sat  on  both  of  the  Full  Benches ;  and  the  other  foor 
Judges  were  not  members  of  either  of  them.  The  case  was  fally^ 
and  ably-  aigued  before   the  nine  Judges ;  but  they    could   not  agree 

in  opinion,  and  consequently  the  Goart  took  time  to  consider. 
The  Judges  afterwards  met,  but  they  could  not  then  agree  as  to 
the  answer  which  ought  to  be  given  to  the  question.  The  poinb 
was  not  finally  discussed  at  that  meeting ;  but  as  there  did  not  appear 
to  be  any  reasonable  ground  for  supposing  that  the  Judges  would  not 
come  to  a  unanimous  opinion,  it  was   then  arranged,  as  I  understood* 

that  such  of  the  Judges  as  might  wish  it  should   put  their  opinion  into 
writing  ;  and  although  I  cannot  say  that  it  was  so  expreiely  stated,  I 
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fully  understood  that  anything  that  was  to  be  written  was  to  be  cironlated         1867 
for  the  consideration   of  the   other    Judges  of   whom    the    Fall  Bench 


Boy. 


was    composed,   in   order    that*   after  "oonsidering   the    reasons    whieh         ^^^j^^^^ 
might  be    adduced   on   either   side,  the  question  might  be    f  ally   and  «• 

ihoroaghly    diseussed  at   another    meeting  and    that   the   Judges,   if       bbbci. 
they   could  not   then   agree,    should  deliver  their   judgments   Beriatim.         -— 
Boon   after   the  departure   of  Trevor,   J.,  for  England,   I  disoorered    sbkQtwal 
that  some  of  the  Judges  had   expressed    their  opinions  in  writing,  and  v, 

had  sent  them  into  the  Office  of  the  Begistrar  without  informing  me^  aod  ^^^'^ 
I  belicTe,  1  may  say,  without  iaforming  any  of  the  other  Judges  of  their 
intention  to  do  so.  They  probably  oon-idered  that  their  written 
opinions  were  their  final  judgments  in  the  case  ;  bat  I  cannot  treat  them 
otherwise  than  as  arguments  and  minutes  of  the  judgments  which  they 
proposed  to  deliver.  Amongst  the  number  of  the  Judges  who  sent 
in  their  opinion,  were  the  late  Shnmbhoonath  Pundit,  J.,  whose 
death  we  all  lament,  and  Trevor  and  Gampbell,  JJ.|  both  of  whom  have 
since  retired  from  the  Bench.  The  opinion  of  Trevor,  J.,  is  dated 
the  9th  April  last,  only  fourteen  days  before  he  retired. 

I  amio'brmed  that,  according  to  the  practice  of  the^late  Sudder  Court , 
the  views  so  expressed  in  writing  and  sent  in  to  the  Registrar's  office* 
would  have  been  conaidered  judgments*  All  the  opinions  thus 
expressed  a'-e  in  favor  of  the  heir's  right  to  resume*  and  differ  from  that 
which  I  entertain  ;  and  this  circumstance  renders  it  an  unpleasant  duty 
for  me  to  declare  that,  in  my  opinion,  they  cannot  be  considered  as 
judgments,  but  merely  as  memoranda  of  arguments  to  be  adduced. 
This  is  not  a  mere  technical  objection,  but  it  is  founded  upon  a 
fundamental  principle  essential  to  the  due  administration  of  justice 
that  every  'judicial  act  which  is  done  by  several  Judges  oaght 
to  be  completed  in  the  presence  of  the  whole  of  them.  This  is 
not  the  first  occasion  upon  which  I  have  been  called  upn  to 
express  my  opinion  upon  that  subject:  I  have  done  so  several 
times,  and  in  one  case  in  particular  which  has  been  reported  (1). 
I  then  stated  that,  in  my  opinion,  a  final  judgment  ought  not  to 
be  pronounecd  by  a  Court  consisting  of  several  Judges  in  a  case 
in  which  they  differ,  until,  by  conference  and  discussion,  they  have 
endeavoured   to  arrive    at  a  unanimous   judgment  ;  and  I  then   cited 

authorities  for  the  opinion  which  I  expressed.  If,  after  discus* 
sion,  and  after  deliberately  weighing  the  arguments  of  each  otherj 
theJudges  cannot  agree,  their  several  judgments  ought  to  be  delivered 
in  open  Court  in  the  presence  of  the  ethers.  It  would  not  have 
(I)  Kh9hit  Ohun^  OhoH  T.  TatwiUmm   Kocndoo  Ohvwdfy  0  WJt.,  209, 
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1907       been     lawfoLttor     would  it    hmw^  beon     §▼«»  Menl/r    f«^    mob  of 
tb«     JadffM    wba  wnt    biv   written    opiaioii:     into    ib«    Begictnur'v 


Akil        ofBc«9   to    bftftt    K<m«    sepftntely   into    open  Gburt    wiHiOiit   eoniBnt*- 

^*  BicaMon,    or  erea  ftftor   eom mumoatf on,    of     bis     tntention     to   tha- 

*^'^i^j|^^''^otberJudffeB««i»d  to  bare  read  out  a«  bfa   fihtl  jtidgnnent   t&e  oontmite 

of  ibe  memorandmn    wkich    be-  eeiit   In  to   ih»  Regittr<iT^t      offioft. 

MOT^L4La  If  ^^^  ^  1;!^  Jndffee  wbo   eompoeeil   Ibe   Fall    B^sneb   eouid  not  kav» 
^.  gone  eepantelf  into  GkMirt,  and  in  tho  abeenos  of  tbe   otb«re,   bav»  reaS 

Dmhcab  ooLtbtaownjndgnient.  witbottt  bearing  tbe-  arffnmento  w^iiob  eacb  of 
tbe  other  Jnd^f'S  wbo  were- aseooiAtecT  witb  fauttas^  membera  of  tbe  Fall 
Fenots  migbt  addaee  to  alter  liis  opinion,  be  oonid  not  Uwfnilj  deliver 
a  eeparate  jodgment  at  a  sepecate- timet,  bj  bandinK  inta  tba  Registrar 
as  bit  jadginent  a  eeparate  paper  signed  by  bim  oontatning  bia  written 
opmioB.  The  mere  argainents  and  expreseioos  of  opinio^i  of  iadirU 
doal  Jadgai  who  oonpose  a  Goart  are  not  judgments*  A  j^dj^menty  bt 
the  eye  of  tbe-  law,  is  tba  final  deciston  of  tbe  whole   Ooart-   It  is    not 

beotiBse  there  are  nine  Jwigea  that  there  are  nine  jadgmmts,  WhSm 
asoh  of  tbe  eeveralJodgas  of  wbonaa  simple  Gbort  is  oomposed,  sep»> 
Batelj  expresses  his  opinioa  when  they  are  all  assembled,  there-  ia  still 
but  one  ^adgment,  wiiich  is  the  foandation  for  ooe  decree.  If  it  wana 
otherwise,  and  if  each  o(  the  memoranda  sent  in  on  the  present 
occasion  was  a  jadgment,  there  wonnld  be  niae  judgments  in  one  osae 
some  deciding  one  thing  and  some  another,  and  each  Judge  woa4d  bare- 
to  reyiew  his  own  jadgment  sepsFatel/^.  if  a  review  should  be  ap(^liad 
lor. 

In  the  case  of  BuUoikMcn^  lku$B§  ¥•  ITalsebM^en    €lhvu]terhuUy  (IV 
which  was  beard  before  Ba/ley,    J.*,  and  two    other    Judges,   in  ld6i» 
myhonorablo  colleague    made   the  foUowing    remark:-^'* As     I    shsU: 
probably  hare  gone  on  leave  before  the  jadgment  of  my  oolles^aes    will 

have  been  gtreu  in  this  case,  I  leave  my  note  of  my  view  after  hearirflr 
Couosel/*  In  that  ca<ie.  the  Judge  very  properly  recorded  the  note  whida 
-  be  left  merely  sa  an  expression  of  hia  opinion,,  and  not  aa  a-  jiidgmenfe. 
This  was  my  impression  from  the  wording  of  the  memorandnm  s  bu^ 
from  what  my  honorable  colleague  has  stated  to^y  in  Gonrfe^  I  find 
that  be  did  intend  it  to  be  a  xadgmant*  and  that  I^wai  noder  a  wiong 
impression^ 

Inavery  EQoeatcase^intbeExcheqtiet  Obamber  in  England -•BrMMf 
V.  The  Sammermiyiik  mid  CUif  Mmlway  Co.  (S;-H^he  Govt,  afttr 
at|piment|  tookttm^tO'COQsider.     Tbe   Gblel   Jnsticoof  die  Coomon 

(DW.R^Spl.  No„UT. 
(2)  L.  B.,  2  4  B.|  228  d  285. 
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nets  prepared  a  wrifcten  judgmeut  to  be  deliveredt  bai  other  memberi        1967 
xd  the  CooH  were  not  4hen  prepared  to  give  jadgmeat.   Before  judg-  ~^  ' 

meot  was  delirered,    the    chief    Joetice    reeigmed.  The  other  Judges        Akil. 
differing  in  opinion,  the  ju^igment  wbieh  the  Chief  Justice  had  prepared    .       ^*  , 
was  treated  merely  aa  an  expreeaiea    of  hui  viewa*  and  Bot  ae  a  jadg*       Bbbkb. 
ment*  

I  cannot  stkj  tha  the  Jndgea  who  hare  ezpreesed  their  Tiewa  of  this   s^J^gywiI 
caae  might  not  hare  changed  them  open  dieonssioa  with  the  other  Jadgea  v, 

who  were  associated  with  them  aa  membera  of  t^  Full  Benih.  I  I^'b"!^^'^ 
<caBaot  aappoae  that,  when  the^  aent  in  ^hoir  opinions  in  writing  to  the 
Begiatrai^e  Offiod  they  considered  that  they  bad  so  far  recorded  their 
final  judgments,  that  they  had  not  the  power  to  change  their  opinioaai 
Lowever  they  might  be  inflaenoed  by  the  argnmenia  of  their  colleagaes  j 
nor  can  I  believe  that  they  were  so  wedded  to  their  opinion  a  that  th^ 
woald  not  ha^e  been  ready  to  obange  the«B  if  they  had  been  oonvinoed 
that  they  were  wrong.  The  miaatea  aent  in  may  bo  valuable  aa 
memoranda  contaiBiag  the  opiniooa  and  argMvaeata  of  the  Jndgoa  who 
•expreaaed  themt  and  I  have  read  and  considered  them  very  oarefally.  it 
•appears  to  me  that  they  eaght  to  be  filed,  so  that  the  parties,  if  they 
should  obtain  leave  to  appeal,  may  have  them  tranamitted  to  ffter  Majesty 
in  Council,  in  order  tbat  the  Lorda  of  the  Council  may  have  the  benefit 
of  the  argumenta  and  opiniona  ezpreaaed,  and  may  treat  them  aa  j^udgo 
menta  if  they  ahonld  hold  that  they  legally  had  that  effect. 

•Unfortunately,  a  auccesaion  of  oivoumstanceay  over  whidi  we  hav« 
had  sio  control,  haa  caused  conaiderable  delay  in  this  oaae ;  but  aa 
execution  has  not  yet  been  issued,  and  the  defendant  ia  atill  tn  the 
posseiision  of  the  lands  of  which  he  sad  those  ander  whom  he  olaima 
have  btjen  ia  the  peaceable  and  andiatarbed  poaaesaioa   for  aearly  fifty 

years,  it  ia  some  conaolation  to  know  that  the  delay  which  has   occurred 
haa  not  been  prod'iotive  of  injuryt  bat  has  merely  atood  in  the  w%y  ol  a 

plaintiff  who  waa  eadeavooriag  to  eaforoo  aa  anjuat  and  an  aarighteoua 

demand. 

The  question,  referred  in  Appeal  Na  253  of  186S,  involvea  a  moat 
important  pointy  vi»„  whether  a  zemindar,  who  far  valaable  oonaidera* 
tion  aella  land  either  abaolutely  or  fur  a  term  of  yeara  without  reaerving 
any  rent,  or  the  heira  of  aaob  xemindar  or  a  pnrohaaer  by  private  aalo 

from  him,  can  treat  the  grant  aa  void,  and  reaume  tiie  landa.  Aa  a 
aiiuiltf  queati  a  haa  beea  raised  in  Speoial  Appeal  Ko.  1116  of  186% 
the  pleadera  in  that  appeal  have  also  beea  heard  before  the  Fall  Bench. 
The  question  relates  to  grants  made  since  the  lat  Decembor  1790| 
and  to  lands  inpladed  in,  aad  formbg  part  of » the  mal  landa  ol  a  per- 
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18^        mukviilj  leiiled  ^MUio,  for  the  rersnoe  of  whioh  the   sembioUr  has 

'  ""  '     en^agedMidiBliftble  to  Goreramenty  aod  for  the  ftrrears  of  whioh  the 

Akil        whole  estate  is  liable  to  be  eoUL    The    qoeetioa  nised  is*   not  whether 

V*  the  grant  would  be  roid  a  •  against  a  porohaeer  at  a  sale  for  arrears  of 

BsBiB.      Ooremment  rerenae  but  whedier  tbe  grant<»r  hfanself,  or  his  heirs  or  any 

person  dsiming  under  him,  oan  treat  the  ffvant  as  roid  and  tnm  the 

BxiToywal   P^"^^^*^"^  ^^^  ^  possession,  or  assess  the  lands  at  a  fnii  rent,  notwith- 
V.  standing  thef  hare  been  sold  rent-frse.    The  two  qaestions  are  Tory 

^E^T.^*     different. 

There  esn  be  no  donbt  that  grants  rent-free  are  void  as  against 
a  purchaser  for  arrears  of  rsTenne,  unless  they  fall  within  anj  of  the 
eiceptiont  in  the  sale-1aw9.  When  a  landlord  re-enters  and  avoida  a 
lease  under  a  clanse  of  forfeiture  for  non-payment  of  rent,  or  for  breach 
of  oovenanti  the  title  of  the  lessee  is  at  an  end,  and  all  leases  or  other 
iarnmbranoes  ereated  by  him  lall  together  with  the  lease  out  of  which 
they  were  created.  80  also.  In  the  ease  of  a  sale  for  arrears  of  re^enne 
nnder  the  power  of  sale  expressly  reserved  to  Goyernment  by  the  sale 
laws,  all  leases  and  inonmbranoes,  with  certain  exceptions,  are  void  as 
against  a  pnrchaser.  If  this  were  not  (o,  the  power  of  re-entry  in  the 
case  of  a  landlord,  and  the  power  of  sale  for  arrears  of  rerenae,  might  in 
al)  cases  Le  rendered  valueless  by  means  <^  rent-free  grants  or  leases,  or 
other  ineombranoes,  for  the  whole  or  greater  portion  of  the  estate  created 
by  the  lessee  or  semindar  during  the  continuance  of  his  lease*  or  of  his 
proprietary  right  in  the  estata* 

The  ca^es  are  Tory  different  from  that  of  a  vendor's  treating  his  own 
grant  as  void,  and  taking  away  from  the  purchaser  that  which  he  has 

sold  to  him.  A  purchaser  for  arrears  of  revenoe  does  not  claim  through 

the  aemindar  whose  estate  is  sold,  but  through  the  Government,  under  a 
power  of  9ale  adverse  to  the  aemindar  ;  sees.  5,  Begolation   XLIV  of 

1793,  amended  and  altered  by  subsequi^t  Begulationa  and  Acts,  of 
whioh  the  last  is  Act  XI  of  18^.  Persons  who  purchase  or  take  leases 
from  a  aemindar  are  cognizant   of  the  sale.laws  and  are  fully  aware  of 

the  risk  which  they  run,  and  that  a  semindar  cannot  convey  a  title  which 
will  stand  good  against  a  purchaser  for  arrears  in  default  of  payment  of 
revenue. 

In  dealing  with  this  case,  I  refer  to  Begolation  XLIY  of  179S> 
becaose,  it  formed  part  of  the  same  Code  as  Begulation  XIX of  1793, 
and  was  the  sale-law  whioh  existed  under  that  Code.  In  oonstming 
one  of  the  BsgaUtions  of  that  Gode,wd  cannot  consistently  take  into 
consideration  any  Begulatbn  whioh  was  passed  subsequently.  The  question 
turns  upon  the   oonstniction  of  the  words  in  s.  10,  Begulation  XIX  of 
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1793,  "  ftll  granto  for  holdiaf^  land  oxempt  from  tha  payment  of  reronae**'         1867 

Some  of  the  Judges  hold  thik  those  words   include   grants  or  ieasr^s  by  """^"^^wan. 
a  zemindar  to  hold  exompt  from  the  oaymBut  of  renb.    In   my  opinion        axil. 
^he  word  **  reTeoae**  is  ased  in  ita  ordinary   and  proper  sense,  and  refer             v« 
only   to  gratts   for    botdiog  free    from   the   payment   of   rerenue   to  '^'s^gc/"^ 
.  QoTemment.  ' 

MUTTTLALt 

The  Officiating  Chief  Jostiee  (Norman,  J.),  in  the  second  Fall  Bench   ^■"  GtwAL 

•  considered   tha^   as   a   right   was  by   tbe    grant   then  nnder  consider-     Dasnxia 

•  ation  reserved  to*  some  of  the  viilagars  of  the  estate  to  take  water  from         l^T. 
the  tank  for  tbe  oonstraotion  of  which  the  grant   was    made,  the  water 
might  be  considered  as  the  produce  of  the  l«nd,  an*l  that  the  right  to  take 

it  was  in  the  natare  of  a  reserration  of  rent  in  kind,  bnt  the  other  Jadges 
did  not  ooncar  with  him  in  that  riew  ;  and  ^th  all  deference  1  am 
clearly  of  opinion  that  if  it  was  necessary  to  reserve  rent  in  order  to 
prevent  the  grant  from  being  void  as  a  grant  for  holding  land  exempt 

from  the  payment  of  "rerenne,*'  the  right  reserved  to  the  villagers  to 
take  water  from  the  tenk  was  not  a  reservition  of  rent,  and  it  was  still 
less  a  reservation  of  revenue.  If  the  right  of  the  villagers  to  take  water 
from  the  tank  was  (Government  revenue,  it  was  a  kind  of  revenue  which 
was  wholly  useless  to  Oovernmetit  and  could  act  assist  them  in  meeting 
the  necessities  of  the  estate ;  and  if  it  was  rent,  it  eonld  not  assist  the 
semindar  in  providing  for  the  payment  of  the  revenne* 

In  the  cise  now  nnder  consideration,  one  of  the  grants  was  an  absolttlo 
grant  to  the  grantee  and  bis  hairs  for  digging  a  tank ;  one  was  an 
abeolute  sale  of  land  to  the  grantee  and  his  heirs  for  the  purpoee  of 
building  a  house ;  and  others  were  siilei  Of  land  generally  to  the  grantee 
and  his  heirs.  It  is  clear  that  if  a  reservation  of  rent  was  necessary, 
the  erection  of  a  dwelling-house  on  the  land  granted  for  that  pur- 
pose could  not  amonnt  to  a  payment  of  rent  or  revenue,  whatever 
opinion  may  be  entertained  as  to  the  water  >  of  a  tank.  As  to  the  grant 
therefore  for  building  a  house,  if  the  Judges  who  considered  that  i^ 
grant  to  hold  free  from  the  payment  of  rent  to  the  semindar  or  his  heirs 
is  a  grant  to  hold  exempt  from  the  payment  of  revenue,  and  is  therefore 
void,  and  that  the  grantor  or  his  heirs  may  treat  the  grantee  as  a 
trespasser,  are  correct  in  their  view  of  the  law«  the  plaintiff  is  entitled 
to  recover  the  land^  which  w^re  sold  by  his  ancestor  and  upon  which 
the  parch>«ser  has  expended- his  mon^y  in  building  a  house.  Such  a 
grant  won  d  be  binding  even  upon  a  purchaser  nnder  a  sale  for  arrears 
of  revenue ;  Regulation  XLIV  of  1793,  ss.  5  and  8  ;  and  with  all  respect 
for  the  opinion  of  my  honorable  colleagues,  I  have  no  donbt  that  it  ia 
also  binding  upon  the  grantor  and  his  heirs.    It  would  be  a  great  anomal j 
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1867        if  inch  a  gjrwat  were  blading  upon  a  purehMer  at  %  hiI«  lor  arrears  of 
^kwuvmT'  i^voi^ue.  aud  not  binding  upon  (he  gmotor  himtell  or  hit  beirt. 
Aaii.  I  moi^  admit  iba^  belora  a  rerenof  peiUaoMot,   tba  Qawetumait'm 

AMLnwimmu.  "^^  ^   ^^   piodaoe   of  avary   Uffa   of   hnd  in   aoltiyalioa*   or  ihm 
Bbmb.      rents  paid   in    lien  of  it,  were  treated  aa    rerenoe.     In   the  raporl   of 

MoTVTLALL  ^^''^     Anderaon,  Crofts,  an^  Bogle,  the  OommiaaionAra  appointed  by 

Bair  Otwaii  GoremmeDt  in   1776  to   oulleot    materiala  lor  the   aettlement^    and  of 

^^*  irhioh  an  eztraot  ia    set  out  in  S     ariington'a  Analjsia  of  the  Sf*eala- 

BOT.        tioua,  p.  58,iti8  aaid  :  **  A  nougat  all  theae  rariona  aonroea    of  revanue 

and    profit^    thoae  whioh  isaue    out    of    land    form    ao    oapitel  and 

important  a  branoh  that  oomparatiYO^y  speaking  the  rerenue  of  Bestgal 

tnaj  be  ssid  to  o>  naiat  of  land  rente.** 

It  ia  tme  that  Mr.  Harrington  objeota  to  the  indefinite  nee  of  the 
word  "  rent,"  and  that  in  another  part  of  the  report  it  ia  aaid^"  AU 
moat  all  the  landa  of  Bengal  are  held  under  lome  peraon  who  ooUeeta 
fhe  rente,  paja  the  rerenne,  and  atand^  between  the  Government  and 
the  immediate  te*  ant  of  the  soil." 

Howerer  indefinitely  and  ioaoonratelj  the  word  **  rent"  may  have  been 
need  before  the  permanent  aettlement,  and  whatever  ma^  be  the  oorreci 
theoi7  aa  to  the  profirietorahip  of  the  lands  preTioo"lj  thereto*  it  ia 
ol^ar  from  the  reoltala  in  Begolation  XIX  of  1793,  and  in  aeveral  othera 
of  the  Begalations  of  the  Oode  which  th«t  Begnlatton  formed  a  part 
ihat  the  Uoremment  claimed  to  be  entitled  to  a  proportion  of  the  pro. 
dnce  of  every  biga  of  land  in  cnltivatioo,  demandibls  in  money  or  kmd, 
(according  to  local  cnatom),  nnlesa  it  tranaferred  its  right  ther>^  for  a 
term  or  in  perpeta'ty  or  limited  the  pnl^lio  demand  apon  the  whole  of 
the  lands  belonging  to  an  individual.  This  was  the  basia  upon  which 
the  permanent  settlement  was  founded. 

II  Government  made  a  lakhtrsj  grant  for  a.  term  or  in  perpetuity*  it 
tranaferred  to  the  grantee  its  righta  to  a  ab^ra  in  the  protiiice  d  tho 
landa  dnring  the  existence  of  the  grant  If  it  msde  a  temporary 
settlement  with  a  Eemindar,  it  limited  the  public  demand  upon  the  whola 
of  the  landa  included  in  the  settlement  to  time  amount  of  revenue  whicK 
the  aemindar  engaged  to  pay  for  anch  landa  daring  the  continuance  of  the 

aettlement.  In  oaaea  hi  wh'oh  there  w^a  no  vaUd  lakiraj,  and  no  tempo* 
rary  revenue  settlements,  the  rente  or  abar^  of  the  produe  payable  by  the 
oceupiera  of  the  Und  were  treated  aa  revenue  belonging  to  Government, 
When  a  temp'^^rary  aettlement  waa  made  wi^h  a  aemindar.  ha  could 
not  enter  into  any  engagement  with  dependent  talookdara,  nu'ler-farmerat 
or  ryota,  beyond  the  period  of  hia  own  engagement  i^tb  QoveraiBant| 
aee    BegoJation    XLIY    of   1793;  s.  1. 
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So  loni{  as  tb&t  state  of  the  law  oontinaed,  any  grant  to  hold  lands         1867 
free  from  the  payment  of  rent  which  included  the  Govern ment's  share  "^jJJ     " 
of  I  he  produce,  beyond  the  period  of  the   zemindar's    engagement,  was         k^XL* 
no  doubt  treated   as  an  invalid  lakhiraj  grant,  whether  such  grant  was    .       ** 
according   to  its  language  to  hold  free  from  the  payment  of  '*  revenue**       Bvbib. 
or  free    from    the  payment  of  "  rent.**    In  the  Regulation    of  the  let   ^, 

atUTTYZtkttit 

December    lt90»  grants  to  hold  lands  "  rent-free"  are  treated  as  lakhiraj    8sk  QT«rA£ 
ft  rants,   or  grants  to  hold  lands  "exempt  from  the  payment  o£  revenue  to     j^  ^\ 
I  Government.' '     If   such   grants  bad  been  binding    upon    Gtovemraent        Eot« 
after  the  ezpiration  of  the  semindar'a  temporary  enitagement  for  revenue^ 
the  aggregate  of  the  rents  upon  the  estimate  of  which  the  amount  of 

revenue  would  have  had  to  be  fixed   at   the  next   revenue  settlement* 

....  J 

would    have    be^i    Irom   time  to   time   reduced,  and  doubtless  would ' 
soon  have  dwindled  to  nothing. 

It  is  not  necessary  for  the  present  question  to  determine  whether 
before  the  permanent  settlement  the  zemindars  weris  proprietors  of  the 
soil  or  no^  It  is  dear  that  they  oould  not  make  grants  for  holding 
lands  free  from  the  payment  of  that  proportion  of  the  produce  which 
was  payable  in  mone^  or  kind  lo  Goverxuneut,  and  that  the  Government 
or  their  duly  anthorized  offioers,  were  alone  oapable  of  makiag 
such  grants.  The  Government  always  assumed  and  exerciaed  the 
power  of  making  laJditraj  grants  at  their'  pleasure;  and,  after 
such  grants,  the  lands  were  exempt  from  payment  ofrent  to  the 
semindars. 

A  great  change  however  waiS  effected  by  the  permanent  settlement. 
The  two  fundamental  measures  which  were  declared  to  be  essential 
-to the  objeets  which  the  Qovomment had  in  view  in  settling  the  Innds 
permanently^  were  thsit  the  soil  should  be  vested  in  the  laDdholders* 
aad'  tkat  the  levemie  should  be  fixed  fcMr  eviirt  see  BegulaUon  II 
ofl7»8,a.L 

Begfliaiioa  VIB  of  171H^,  ss*  4  aad-5»  la*d  down  rules  as  t#  who  should 
beoonsidered  thA  aotoal  pitpHetors  of  the  sai1«  and  entitled  to  engage 
with  Government  for  the  revenue.  If  that  bad  not  been  done,  there 
w6old  have  been  gMd;  diffioidfy  in  detemint'tig  who  had  the  proprietary 
rights.  Those  who  paid  revenne  immediately  to  Government  at  the 
time- of  the  d^<$eunial  setHetnenl  wdre  ordinarily  codsidered  to  have  tiie 
ptepvletavT^  lights^  aad  wer^  allowed  to  engage  with  Government  for  the 
revenur  to  be  paid  in-  perpetuity  for  their  lands  ;  and  the  lands  for' 
wliioh  soeh  engagemetit  was  etttered  into  were  called  an  estate;  I 
steir  hene^fontaVd  use  the  word  *' e-tate**  in  the  sense  in  which  it 
ii<«»ftfea ia>e.^3^priftfidfl^2Cb¥2»  ot  1799i  vitk,  '*  Iftud  subieefrto  «W 
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1967        ptkjmmi  of  pnblio  revenne  for  the  di9oh«ri^  of  which  %  separale  engage- 

meot  has  been  entered  into  with  Oovernment."* 

Akik  a*  '^^^^  ^^   ^^  en^a(i^em<9at  for  a  <iettleni'^nt  was  entered  into,  th^ 

V*  amount  payable  t«)  Goeemment,  and  that  alone,  was  the  Ooremment 

SuH?*^  revenue,  and  the  nnpaid  kints   or  instalments  of  th%t  amoant  were  alone 

r~        treated   as    arrears    of   rerena«;seA  Refl;a1ati'>n   XIV  of   1793,    m    2. 

g^J^JjJJJ  The  rente    piyable   for   the  land«  by  the  ooovpiers  or    caltiTaft  re  were 

V.  vested  in  the  semindars    as    propri««toni    of    the  soil,  and  thev  werv 


j2t7  expressly  authoriEed  by  Ue^nlatim  XVII  of  1793  to  di«*trata  for  any 
arfttars  tht^reof,  and  saoh  arrears  were  termed  in  the  Regnlatien  **the 
arrears  of  rent  due  from  their  nnder-f armors,  lyo^s,  and  dependent 
talookdars."  As  soon  as  an  estate  was  permanently  settled,  the  rereosa 
end  rent  beoanne  per'eotly  distinct,  and  w^re  described  throoghoift  tli» 
Code  of  179S  as  two  separate  and  distinct  things.  IhereTenoe  wa^ 
not  payable  for  each  btsia  of  Unl.  Ko  partienUr  portion  of  ^e  snn 
which  the  semindar  enicaged  to  pay  as  rsTenne  for  the  whole  eetate.  was 
the  teparate  reyenne  of  any  partienlar  biga  or  portion  of  the  estate. 
The  whole  rerenne  was  assessed  npnn,  and  paid  for  ;  the  whole  estate* 
and  erery  biga  of  lend  in  the  eBt%te,  whether  cnlttrated  or  not,  walB 
liable  to  be  sold  fbr  any  arreer  of  revenae.  No  distinct  biga  wss  liabfe 
to  be  sold  separttely  for  anr  separate  or  distinot  portion  of  the  r^venne- 
The  Grtyremment  had  no  mnre  power  to  alienate  thn  ■emindar's  rents 
than  the  lemiodan  had  to  alienete  the  GoTemB«»nt  revenue. 

By  Regulation  I  of  1793,  ss.  9  and  10,  the  landholderr  were  ezpressty 
Brnthoriaed  to  transfer  by  sale,  gifb,  or  otherwise  the  proprietary  rights  in 
the  wh  »Ie  or  any  portion  of  their  estates,  and  the  grantee  of  the  whole  of 
^be  proprietary  rights  in  portions  of  the  estates  was  entitled  to  here  tha 
revenue  apportioned,  and  a  separate  portioo  of  it  charged  upon  the  lenA 
in  which  he  had  acquired  tbe  proprietary  right,  an<l  to  hold  soch  lend 
as  a  separate  estate  liable  only  for  that  portion  of  the  revenue  which 
was  assessed  upon  it.  By  s.  52,  Regulation  Ylil  of  1793^  the  lemindars 
were  also  empowered  to  let  their  lands  in  whete*  er  way  they  might  think 
proper,  or  to  grant  dependent  tal>>oks,  subject  to  oertaia  exceptions  and 
to  the  restricUoaB  contained  in  that  Begulation  which  aire  not  material 
in  this  case. 

How  we  find  that  in  other  parts  of  the  Code  of  1791  the  worJe 
^nt "  and  "  revenue*'  were  need  to  designate  two  distinct  and  separate 
^hinge,  and  that  in  s.  10,  Regulation  XIX  of  1793,  the  word  "  rsTcnue  '' 

• 

wae  subslituted  for  the  word  '' rentt  "  which  had  been  Q|te  1  in  the 
Begnlation  of  the  1st  December  1790  with  reference  to  the  same  subject, 
of  itself  is  a  very    strong  ground   independently    oi   the  send 
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orctinaiily  attaclied  to  the  words  'VevenuA*'  and  ''rent,"  for  onnoladinfc 
that  the  word  "  even ue"  was  not  intended  to  be  need  as  ^nonymoos 
with  the  word  *•  rent." 

Theobjettof  the  Regulation  of  thi«  Ist  December  1790,  and  of 
Regulaticm  XIX  of  1793.  was  the  name.  Each  of  those  Bemx'ationsrfilated 
to  lakhtraj  lands  or  lan^s  erempted  from  the  payment  of  reTenuf^  to 
Qo?em'nent.  The  Kega^ation  of  Isr  December  1790  was  entitled  "Regn* 
lations  respe  ^tinic  lakhiraj  lands,  or  la-idai  pajint^  no  revenue  to  Govern- 
ment."  Reg  latioo  XiX  of  179S  was  entitled  '*a  Regnlation  for 
re-enacting  with  modifioationn  t***i  ra  es  passed  on  the  1st  December  1790, 
for  ^yi'ig  the  validity  of  he  titles  of  f7ersoD9  holdi*tg,  or  claiming  a  right 
to  hold,  UmmIs  exempt  from  the  paymf^nt  of  revenue  to  Oovernment»n  it 
beiiiK  of  the  descript  on  of  those  termed  BAdshaht  or  Royal/'  &o* 

Regnlation  XrX  of  1793  Of mtained  the  following  reoita)»  whioh  shows 
that  the  object  of  it  was  to  r^rnvent  rnianthorised  alienations  of  revenue 
payable  to  Gtovernment.  ^nd  that  it  had  nothing  to  do  with  the  rents 
payable  to  the  zemind.^rs  (reads) 

The  recital  then  proceeded  to  show  that  nam<^roitB  grants  of  the 
description  above  referred  to  had  been  made  It  stated  that  the 
Qovernor.''lener'Al  in  Con  ocil  deemed  it  incumbent  to  recoT«»rthe  pnblio 
dues  thus  alienated  and  pointed  out  the  ^ronnds  for  legislating  in  the 
manner  |»rovided  by  the  Res^ulation  with  referrence  to  grants  already 
made,  and  then  i^  prtio«  eded  as  follows?— "CTpon  the  above  grounds,  and 
wthavi  wto  facilitate  the  recovery  of  the  pnbHc  daes  from  lands 
held  exempted  under  invalid  grants^  as  well  as  to  prevent  any  similar 
alienations  being  hereafter  madvf  to  the  prejudice  of  the  public  rev  ennor 
....    tho  following  rules  hare  been  enacted.** 

Xhe  Regulaiion  divided  the  Rmits  intendai  to  be  dealt  with  into 
three  dashes:  ls<— -Those  whioh  had  been  made  prior  to  the  g*  ant  of 
the  Dewanny  (l2^h  August  1765);  SacOy-^Those  which  had  been 
made  between  that  date  and  the  1st  of  December  1790  ;  and  Zrdly^» 
Those  whioh  had  been,  or  should  be»  made  after  the  1st  Decern* 
ber  1790. 

It  must  b»  remarked  that  the  same  words  are  used  in  regard  to  all 
the  three  classes  of  grants,  ots.,  ''grants  for  holding  land  exempt  from  the 
payment  of  revenue,"  from  which,  according  to  every  sound  principle 
of  coniitmotion,  independently  of  the  rule  expressly  laid  djwn  in  Begnla;" 
tion  XU  of  1T93,  it  ought  t  >  be  concluded  that  only  grants  of  same 
nature  were  intended,  and  that  the  word  "  revenue"  was  used  in  s.  10 
in  the  same  sense  as  that  in  which  it  was  used  in  the  title  and  ia  thii 
olher  leotioiis  of  the  lame  Begulatioa 
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IS07  Orantfl  m«d«  prinr  to  tli0  ISih  of  Angmt-  1705  wore  deefarod  4o  be 

MAnoiiKi>    '^^^  tttbjoot  to  oertem  oondHono- ;   •»  8«    Ghuntomade   between  tlio  19lli 

Akil        Angait  1765   ond  the   Isfe  Deoember   1790,  with   certo'S  eoNsoptioBs  soi 

^'  material  to  this  oooe,   m  well  m    granti   wbiek  bed  b^en  or   eboiild  be 

Brbxs.      nmde  Babeequeat  ie  tbe  lei  Deoeoibev  1790^    wofo  deMsred'to  be  ioralid. 

-.  Thie'n  wm»  hovoTor,  a.  gntA   diettnctkm    eaede    between-  leode    inoliid^ 

Sen  Otwal  ed  in  invalid  lakbiraj  grente  mode  prior  to  tbe  let  December  I79(h  and 
DniiKAB  ^^'^^^  whiob  bad  been  or  sboeld  be  inoladedin  greato  nuide  anb^oqiieiit  to 
RuT.  that  date ;  tbe  fomer  were  provided  for  b/e.  3  and  anbetfiioeet  •eeiiona>  tb* 
latter  by  a.  10.  It  is  rerf  important  to  attend  to  thie  dietiiietioii  aaed  to  tbe 
reason  for  it,  at  it  oUarly  explamB  the  meenkigof  e.  10,  and  ■howa  why 
tbeprofinontin  reepeotto  granti  made  alter  let  Deoember  1790  wera 
different  frt>m  thom  whtjh  bad  refeiieno*«  to  graate  made  prior  to  tbafrdata* 
Tbe  reason  fer  tbe  dietinctiea  waa^  this.  Bj  the mlee  for  the  decennial 
aettlement,  it  «as  direotod  that  the  asaassroent  upon  the  settlement  of 
an  eatate  WAS  to  be  fixed  exclusive  and  indoi^endent  of  all  the  ihe& 
existing  lukhiraj  landst  whether  exempted  from  the  khiraj  or  pablio 
sevenne  with  or  withont  anthoritT.  The  mjie-  was  re-enaeted  by  s.  36, 
Bewnlation  VIII  of  1793.  That  mloi  like  the  jrolea  made  for  the  deoennial 
eetUenient*  did  not  eiUend  to  iprants  made  after  the  1st  Deoember  1790. 
Lands  inokided  in  atiy  lakhirnj  f^rants  made  prior  to  that  date,  whether 
SiKh  grants  were  made  with  or  withont  due  authority,  were  deemed  to 
be  separated  from  the  estate  in  which  tb^  were  sitaate^  and  the  rente 
thereof  weia  excluded  £rom  the  estimate  .on  the  basis  of  wbioKtbe 
ameaot  to  be  paid  as  revenne  npder  the  ferroaaent  aettl'*ment  waa 
fixed;  eee  Begnlation  XIX  of  1793,  s,  4.  If  the  grants  were  regis, 
toted,  the  lands  included  in  them  could  not  be  assesad  to  the  pablio 
revenue  at  all  until  the  grants  had  been  deolared  by  a  final  jadioial 
decree  to  be  invalid.  When  such  a  d^oree  whs' obtained,  and^lie  laada 
were  resumed,  th(«y  were  assessed  to  the  tereotie  as  indepehdent  tidooke. 
If  the  lands  exceeded^  loO-  bigse;  the^^  wer^  held  ae  ae^Atef 
estates  under  Government  to  wb<knr  the  revenue  wee  declared' to  belongs 
see  Eegulation  XIX  of  1793;  ss.  4,7,  and  B.  If  th^  laifde  did  not 
exceed  100  bigas,  the  revenue,  when  assessed  upon  them,'  wis  to 
belong  to  the  zemindar  witMu  whose  estate  they  were  sitliate ;  see 
Betcnlation  XlX  oT  1793,  s.  6.'  FtiHher,  aHhongh  it  was-  decDkred'  that* 
the  Regulation  respected  only 'the  question  **  wh^Uer*  the^tsnde  inducfe^ 
In  Buoh  grants  were  liable  to  the  payment  o^'  revenne  or-^otberwiee^*^ 
•till'-  the  mnt  was  considered'  to  hi&ve  tuclie  a  pt'^ae*  fAeU-  ^ebt  aa 
regarded  the  proprietor's   rights    iu  thO'soil,  that   it  wes'  erffressij 

emot^   that   evcjTjr  ditpute'  bdlWMi:tUt 'gctnltteraxtd^'tiftrist^aitoi^ 
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lespeetio^  tlie  |»voprioi«ry  tii^  in  the  haiAn  ims  to  be  deier ained  by  tbe        lg67 

CiTil  Conct  5  «nd   that  tb«  ^pnowiteea   or  |>o6BeASor8  of  the  lands  uotil — — 

di^pOBfieaAed  by  a4e€ri«e  of  tbe  diTii  Coart  were  to  be   couBidercxl  the        akil. 
iMreprietor^  of  the  latkAn*  ^* 

^he  <»iBe  if«6  however  difbi-cni  with  reepeot  to  giwnts  nade  after       Bsbbb. 
let  Deoembt^   1790,  end  bvfore  h  deeetiftial  <t  permanent  settlement   ^^^^^^^ 
61  the  lands  mcladed  in  them,    Stich  grants  haYinfj^  been  deelaiM»d  null    Seic  Gywak 
and  Toid  by  the  HeoruUtfon  o!  the  lei  l>ecemb6f   1790  and  by  s.  l^i     p^J^gAn 
Begniat ion  XIX  of  1703,  were  not  lakh iraj  grants  within    the  meanmg        £oi. 
ofs.    89,    Bt^gnlition    VlII    of  1793,  or   the    re)e   for   the  decennial 
settlement   of  wfaioli    tbat   vection     Was    a     ra^nactn^ent*    The   lands 
itioluHed  in  Booh  grants  were  deemed  p4rt  uf  the  esttMie  to  which  they 
belonged,  and  the  resAs    of  them  were  included  in  the  at«eis  of  the 
estate  npon  the  basis  of  which  the  Qoremment    rayeoue  was  fixed  i 
a&d  the  lands,  notwithstanding  the  grants,  wom  assessed  to  the  publio 
revenue  ae  pari    of  the  estate.    The  aemindar's  engagements  for  the 
tetentle  inoluded  such  lands,   and  thiey,  a%  weU  as  the  other  lands  of  the 
estate,  were  liable  to  be  sold  for  any  arrear  of   revenue.    The  lands» 
therefore,  ^verenot  like  the  lands  indnded  io  grants  made  prior  to  the 
Ist  December   1790   held  f^ee  from  the  payment  of  revenue^  until  the 
grants  shonld   be  declared  invalid  by  a  final  Judielal    decree,  and  the 
lands  sbonU  be  resomed^ 

It  was  only  reasonable  and  just  when  the  grants  were  tieated  by 
Government  as  Tuid  as  against  Oevemment,  and  no  effect  wae  given 
40  idem  on  fixing  the  amount  o:  revenue  to  be  pai  <  for  the  estate^ 
that  th^  semindars  who  were  assesBed  und  paid  revenne  for  them  should 
be  allowed  to  treat  the  grants  as  void  as  agaiuat  themselves,  i*nd 
ahonld  be  authorized  to  collect  the  rents  of  the  lands  included  in  such 
g^a>'t8  in  the  same  manner  as  they  would  have  done  if  such  graota  had 
not  been  made*  The  grants  could  not  with  any  justice  be  held  void  m 
against  €k>vertimet  as  regards  the  aescssmeDt  of  revaue,  aud  valid 
asagainjH  iheeemittdars  as  rrgards  thaeolleotionof  the  rests  upon  the 
Isitb  el  which  they  engaged  to  pay  the  revenne.  It  was  not  only 
coisideied  right  that  the  aemindarawho  had  been  assessed  and  bal 
engaged  with  the  .ffaoxemmeat  foe  the  revenue  mpen  the  iaith  that  the 
grants  were  void,  shoirfd,  in  Men  of  dm  teeeoiie  for  which  they  engaged* 
be  entitled  to  ceHeot  the  rente  of  the  lands  f  bat  it  wae  ako  eoaeidered 
s^t  tbat  they  should  have  the  seme  Bwmatary  remediee  for  eelle^iting 
these  rents  ea  if  tiie  gtaate  had  noteatktedk  aad  that  the^  shouhi 
not  be  oompetted  toiiesoit  teaCestr&^fkwtahneethvgmntadeolared 
invelid  b4Jiore  Ihey  eoaldeeitooteithanate*   Xia  one  waUkhitm  fitgagefl 
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1867        by  a  permanent   tettlem^nt  %o  pay  rerraue  to  0(rremfii'*iit  for  lands 

„  I^incloded  in    lakhmj    grants  sabaeqnent    to   the   Ut   Deoemh«r    1790, 

Abil        if  be  had  not  been  amb 'rised  to  ooTlent  th  -   ren' a  before  the    (n^nts 

*'  ab'^nld   t  ave  been  declard  roid  by  a    deor<*n  of   the  Gi  il  Coart.    No 

Rbsbs,      unrti  decree    wae  necest'ry   before  the  G)v>-mm<9ot  could   assess  the 

landst  and  it  was  n'»t  ootiMidMed  nec'Swarv  or  expedient  to  reqaire  uncli 

^^B  tf^ieiW^  s  a  V  V 

8Bir  OvwAL  A  decree,  as  ill  th  case  of  grants  prior  to  the  Ut  December  1790,  before 
V.  the  semindir  ooold  ooll^  the   rents.    It  wns    thereforoi  enacted  fay 

£^y^  s.  10,  Regalation  XIX  179S»  that  all  gra  ts  for  h  Iding  tends  exemp* 
from  the  parment  of  revenoe,  which  had  b«*en  mad  a  aft^'r  the  1st  Decern* 
bsrI79()»  or  which  should  thereafter  he  m<)de,  by  an?  other  antho- 
rtty  than  thai  of  til«*  Ooremor.O<'ner  tl  in  Conir^il,  should  he  nnll  and 
▼Old  and  that  no  length  of  vo*>s«S8ion  s^onM  theretifter  be  con«idered 
to  giTe  Taliditf  to  sach  grant  oiho'*  with  re*ard  toi'Me  pr  pctyin 
the  soil  or  the  rents  of  it»  'he  section  then  proceeded  thus :  "And 
every  person  who  now  poss^ses,  of  may  ■*noce<*d  to,  the  proprietsrf 
rights  in  Boy  estate  or  dependent  talook,  or  who  now  holds,  or  m»y 
hereafter  hold  any  estate  or  dep^^nrlf^nt  tlo  kin  farm  of  Ooremmeni 
or  of  the  propri^'tor  or  any  other  person,  end  ^very  officer  of  GoT^m- 
m-'ot  appoince  i  to  make  the  colleoti  in  from  any  estate  or  tal 'Ok  held 
khasy  is  aoihorised  and  required  t'>  o  lleot  the  rents  from  snch  lands 
st  the  rates  of  the  Pergunn^h,  and  to  dispoeses^  th)  g^nteeof  the 
proprietary  right  m  the  la'*d,  and  'o  reaanex  it  t  •  the  estate  or  talook 
ill  wuioh  it  may  be  •^itoated,  without  making  prenons  application  to  a 
Oonrtof  Judicature^ or  neiid-ng  ir^Tious  or  subsequent  notior  of  the 
dispossession  or  annezauon  to  any  •tfacer  of  Uovernment  nor  shili 
any  such  proprietor,  farmer  or  depeiident  taluokdar  be  liable  tosa 
inorrase  of  aaeessment  on  acoonnt  of  such  grants  which  ht?  m»y 
resume  and  annol,  duin^  the  time  of  the  engagements  that  he  may 
be  uoder  for  the  payment  of  the  revenue  uf  nnch  estate  or  talook  when 
the  grants  may  be  t>o  resnoMKi  and  annulled.  The  ma  ager  oftbe 
estates  of  disqualified  i  roprietors,  or  of  joint  undivided  estates  are 
authorised  and  required  to  exercis-,  on  behalf  of  the  proprietors,  the 
powers  Tested  in  proprierors  by  this  sectio.t." 

It  has  been  nhown  that  nfter  a  permanent  settlement,  the  Qoreraor 
General  in  Counoi  couli not  alienat  the  rent-  whi  h  belon 'cd  toth* 
semindars  a^  the  propriet  r^  of  the  soil.  The  .  wi>rds  "by  any  oth  r 
author.ty  than  that  of  ttie  Qovemor«Qeneml  in  Council/'  in  s.  10,  were 
applicable  to  grants  to  hold  exempt  from  the  payment  of  Govemmeni. 
revenue,  but  were  wholly  out  of  place  if  Lh«  words  '*  exempt  from  the 
pskjosDt  of vsfsaue"  ftteto  be  xead  ss  sjxumjmous  with  the  words 
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^  %mtapk  from  iShe  p%ymemii  cf  vent  to  tbo  Bemia^ar  or  iiis  hear**'   iiUMi*        1$^ 
much  Ml  saoU  a  grant  woald  not   faaira    beea   biiidiug  if   made  by  the  ": 


BOT. 


GoTeraor-General  in  Ooaucil,  ^^Sl^ 

Grants   made   af'er  the    Ist  December  1790,     to  hold    lands  exempt  v, 

from    the    payment   of   revende,    being  void,  and    the  zemindars  Mug       gJ^J^* 

assessed  by  the  permanent  setdement  for  the  revenue  whether  the  lands        

included  in  l#be  grants  exceeded  lOO  bigas   or  not,  ao  snch  distinction  HZT^^^^^ 
WM  oecesBsry,   with  reference  to  grants  made    after  the  Ist  December  g^. 

*  1790,  betfreen  cases   in  which  the  Unds    should   exceed  and  those  in       Dxbkar 
which  tliey  ahonld  not  exceed  K)0  bigas.  as  wa^  made  by  ss.  4,  5,  ^  and 
7  of  HegolatAoa  S.IX  oi  X793  in  the  o*b«i  of  giraats  made  |>riQr  to  ^fha 
1st  Deoeiwter  1790. 

The  words  ***  whether  ^exceeding  or  under  IQO  bigas*'  \a  s.  ^0  at® 
dear  ejiil  intelligible  if  the  word  '*  rcTeufie"  is  to  be  read  as  revenuot 
bat  whely  ujieleas  mid  uuinteUigible  if  the  word  "  reyenue"  is  to  b9 
nsad  as  synonjmpns  with  **  rent." 

Fnrvker  it  was  oousidered  right  to  giye  a  xemindar  who  should 
engme   f^  ;the   revenue  the  same   hene&t   ol  nuUmtk  imnpu$  as  ttia 

Gov«i-nmetit  itself  would  have  had  as  regards  grants  exempt  fsomtl^ 
piym-^nt  of  revenue ;  hence  the  use  of  tiie  word«  ^  and  no  length  of 
posseeston  shall  foe  hereafter  considered  to  give  vaiidiby  to  aoch  j^ants/* 
de.  ThsBeare  intelligible  if  iue  section  is  read  as  applicable  tj  gra<it8 
to  hold  esempt  from  the  payment  of  reveuae»  bat  not  if  the  word 
**  vweme^  18  to  be  read  as  syaanymous  with  V  rent/* 

Agaitij  it  was  fair  and  equitable  that  the  aenrindars*  who  were 
asse«ised  and  paid  revenue  for  the  lands  inuluded  iu  their  estates,  should 

not  only  be  entitled  to  the  soil  and  to  collect  the  rents,  but  that  they 
should  have  the  same  power  to  collect  the  rents  as  they  would  have  had 
if  the  grauto  bad  not  been  made,  and  that  they  shouid  not  be  driven  to  a 
Oourt  of  law  to  declare  the  invalidity  of  the  granbs,  either  for  the  purposa 
of  entitling  themselves  to  the  rents,  or  establishing  th*'ir  rights  in  ibesoil. 
OoBsequently  s.  10  went  on  to  declare  that  eyery  person  who  should 
poRSesB  the  pnapriotaiy  ri^^  in  tbe-^state  ahoaUl  be  at  liberiy  to  CitUect 
ttie  rents  from  the  lands  at  the  orate  of  the  pergonnah  jind  to  dispO'sess 
Wte  grantee  of  ihe  proprietary  right  in  the  land,  and  to  reannex  it  to 
Hie  estate  or  talook  in  whieh  it  was  situate,  without  making  any  previous 

s(pp4io«tioa  to  a  Ooart  «f  Jnstiea. 

Af^in,  it  n^ght  have  «o  happened  that  a  cemindar  would  refuse  to 
enter  into  adecenoial  *or  permanetit  settlement  for  his  •estate,  or  the 
]and«  mi^ht  be  let  in  farm  «or  held  .khea,  <or  a  aemisder  might  beoome 
AnqoaliMI.    To  fv^ride  *9kgmtA  these  er  mother  <WBtii«eaoifi#  hnder 
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IW        which  iha  Miate  mifKht  h«  1«t  in  furm  or  held  khaa,  1. 10  •«t«ie<1  ilm^ 

MAnouuT  *°^  P««*on  wh«  might  hold  th«  ett  ta  in  farm  of  Oovernment,  mud  e  9ty 

Axil         officer  of  Ooremtnent  appointed  to  make  the  coUectione  from  anj    ea'ste 

«•  or  takiok  held  kha  ,  a  d  every   ma-  a^er  of  an  <  etate   of  a  disqualified 

BcBu.       proprietor,  wa«  authorized   an  I  required   to  exercise  the  power  Tented 

_  in    the  proprietor.     These  words  woul .    not   be  applicable  to  a    lease 

SsmGtwai.  granted  by  a  semindar  after  a  t^nnanent  settlement  to  hold  laiidfrea 
V.  from    rent,  though   they    were    peculunly    applicable    to  grants  ia«de 

]i^,x^^       before  a  |  ermanent  settlement. 

C«mpbell,  J.,  SMys  :— **  It  seems  to  me  that,  in  regard  to  permanently 
settled  estates,  if  the  word  '*  revenue"  be  taken  to  mean  the  revenwa 
payable  to  GoTemroent,  the  1a«r  treats  of  an  impossible  thing,  and 
deali  with  it  in  a  way  which  means  n  thing  at  all  It  wrs  quite 
impossible  that  a  semindar  or  any  one  else  could  grant  away  the 
Ooyemment  revenue,  that  rev<*nue  having  been  already  defi'itely  fixe^ 
in  a  lump  sum  payable  by  the  seoindar.  To  d^* lare  such  granta 
invalid  would  be  a  most  uncalled-for  and  mean  ngless  proTisian."  Bnfc 
it  must  be  borne  in  mind  that  all  the  lands  in  tht^  di«triots  intended 
to  be  perman'fntly  settled  had  not  bs^n  deoennielly  or  permanently 
settled  when  the  Oode  of  1793  wm  passed,  and  ooaseqoently  it  waa 
just  as  necessary  to  provide   against   lakhiraj    grants  which  might  be 

mad^  between  the  1st  December  1790  and  the  permanent  settlement,  ae 
it  was  to  provi  )e  for  the  resump  ion  of  similar  grants  which  had  been 
made  bet«reen  t  e  l'i<h  August  1765  and  the  Ut  December  1790* 
it  does  nob  fallow  that,  because  ic  would  be  diffionlt  to  evade  the 
new  law  by  making  such  grants  after  the  1st  Deoemfier  ]V90,  uch 
law  was  not  directed  agdnat  such  grants  ;  otherwise  it  might  be 
argued  that  the  most  effectual  law  was  not  directe<i  agaiust  the  acta 
which  it  was  ii< tended  to  prevent^  ond  must  b*^  oountrued  to  apply  to 
something  else,  because  it  had  effectually  prevented  the  mischief  against 
which  it  Was  directed. 

If  6. 10  did  not  extend  to  grants  to  hold  lands  exempt  from  the  pay. 
ment  of  revenue  made  by  a  zemindar  after  the  lat  December  1790*  and 
before  a  permanent  settlement  of  the  estate  to  which  the  lands  belonged 
the  Regulation  contained  no  provision  agaiiat  such  grants.  The  real 
question  is  not  whe  her  in  regjrd  to  grants  make  after  the  ls4 
December  1790,  and  after  a  permanent  se  tiement,  the  wonis"  ezeoipt 
fmm  th  *  paymeut  of  revenue**  mean  exempt  from  the  payment  of 
revenue  to  Government,  but  whether  th*^y  also  mean  exempt  frofa  the 
payment  of  rent  to  the  zemindar,  it  api)ears  tome,  that  the  word 
"  revenue, "  as  used  in  the  section,  means  rersnue,  and  nothing  else^  bnk 
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that    it   Includes    irhateyer   war   QoTernment  revt'nna  at   the   time  i>f        1867 
making   the  grant    to  be   afiPocied    by  the   Begtilation.    If  a  law  should     Mahombd 
onaot  that  whoever  shoald   clip  tKe    carrent   coinof   the    realm    shoald         ^w» 
suffer  a  particular  punishment,  ii  would  include   ihe  clipping  of  whatever  Abadukntu 
was  cu  rent  coin  at  the   time  of  the   clipping  ;  but  it   would  not   iudude       Bsbbb. 
the  clipping  of  any  thing  which  was  current  coin  at  the  time  (>f  passing    MuttyLaz. 
the  Act,  and  whiou  should  oeaoe    to  be   current  coin  before   the   time  o''    8sn.  ywal 
thts  olif>ping.    So  a  grant  to  bold  free  from  the   pnyment    of  root  would     ,.     ^' 
be  a  grant  to  hold  free  fiom  the  payment  of   revenue  if  made  at  a  time        Ror. 
when  ihe  lent  was  publie  revennot  but  nut  if  made  after  rent   had  ceased 
to  be  public  revetiu^  aud  bad  been  vested  by   law  in  the  temindars   as 
pro^Tieton. 

If  the  consimction  which  I  put  upon  the  wprds  of  s.  10  is  correct 
the  word  ^'revenue"  will  be  read  in  its  ordinary  and  natural  svnse,  the 
providiuns  of  the  section  wiii  be  natural  and  consistent  with  jaBtioe» 
and  foroe  and  effect  will  be   given   to    t;very    word  in  the  section.    But 

if  the  construction  contended  for  by  the,  plaintiff  is  the  right  one,  the 
word  **revenue^  mostbe  read  in  two  different  senses, — one  its  natumb 
jnroperi  and  ordinary  sense,  and  the  utker,  a  sense  in  which  it  is  never 
used ;  the  greatest  injustice  will  be  done,  and  no  fo»:eor  effect  can  be  pro. 
perly  given  lo  a  great  portiofi  of  the  words  which  are  used  in  the  section* 
It  has  been   uiged   that    the   recital   and   proviBions    of    Regulation 

XfilV   of  1793,    show  that   it  was    the   intention  of    Government  to 
restrict  the  powers  of  the  Beminilars,  and'  to  prevent  them-  from  makimc 

rant-free  grants^  in  order  to  pr^^tect  the  iieics  of   th)  2em:ndar5>,  and  also 

the  Government    revenue.    It   appears  to   me  that  the   argument   to 

be  drawn  ir.>m  Regulation  XLIY  of  1793,  so    far  fmro    being  in  favor  of 

the  construe'  ion  cont«*nded  for,  is  a  very  strong  argument  in  support  of 

the  vi'W  whicr  I  take  of  the  case* 

The  recital  is  ss  follows 'rsocls J    This    recital   ehowsr   Is^— That   the 
Legislahire  drew  a  dear  distinction  between  the  Go  emment  demand  or 

revenue,  and  the  rent  pajrahle  t-o  the  zemindars.  2^.«— That  they 
fore^w  that  the  eemindars  hsvin^  been  d<*clared  proprietors  of  the 
bud  *  would  probably  grant  dependent  talo'^k**  or  l"a8e<«  at  an  under-ra^e  • 
and  that,  by  doing  so,  they  would  render  theii*  property  of  little  or  nO 
value  to  their  heirs,  and  occasion  a  permanent  diminution  of  t^  e 
tesonrces  of  Government  arisinc  from  the  lands  in  the  event  of  the  rout 
or  the  revenue  r  eserved  by  such  pr»»Tietor8  bengi'i  sufficient  for  the 
Aischar^eof  the  public  demand  upon  their  e>tat  s.  8nl.-That  they 
did  not  consider  that  s.  10  of  R'*i/u'ftti  n  Z£Xo>  1793  was  sufficient 
to  restndn  the  mischief  BO  ccntiiftplaMd; 
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yAwf^taan    ^^  fayittfliit  of  all  roTeDuob  txoept  a    nominal  revenno  woold  not  bo  m 

Axil.       gfrant  to  hold  oxompt  from  the  fwyment  of   revenuo  within  the  meaning 

^*         of  8. 3  of  BeffoIatioD  XIX  of   1798. 
AsAPinmitBA 

BsBM.  ^^  fcbe  word    '^rt^Tenao"    in  a.  1C   if  wjnr>njmonB  with  Tent,   lud   if  m 

HuTTTLiaL  '^Mi^^^^'<>'' "^<^  nominal  rent   after  a  permanent   eettlement  ie  enfficient 
Sbji  Oywal  to  prereat  the  ffraafe  from  being  rent-free*  it  seems   to  follow   thai  the 
^    ^'  reeerraiioB  of  a  nominial  rereana  in  a  ffrant  made  after  the  iat  Deeemb«T 

Kor.  1790,  and  before  a  perminent  settlement,  would  be  eoffioient  te  pseTrai 
fch*  grant  from  beinir  a  grant  to  bold  exempt  from  lerena^^  Yet  no  one. 
I  peranme,  would  contend  that  a  grant  by  a  s«anindar  or  an  naanthorixed 
offieer  of  OoTomment  ma'le  b«>fare  the  1st  December  1790,  or  after  thm 
1st  D«eena(her  1790  and  a  beiofe  a  permanent  settlement^  to  bold  hnde 
•llarge  nnmnd  Talne  to  a  men  and  hie  heirs  lor  vferata  nominal 
v*Tenile»  would  not  fall  wi<hintb#  wor^  "^exempt  from  the  payment 
of  teTeBne**  aa  mnoh  aa  a  niant  to  held  wlio%  essmpl  fsem  tba 
pajment  of  revenue  wonld.  It  would  be  idle  tocoitend  thai  graafts 
in  perpetuity,  made  withont  the  antboril^  of  Gk>vevnnMni  at  a  mora 
nominal  revenue  or  rent  before  the  Itk  Deoember  1790»  were  not 
invalid  lakliinij  grants,  baeaose  thpy  reaervad.  some  reveonob  and  wen 
not  therefore  gran' a  to  hold  wholly  exempt  from  tba  payment  of  revenae* 
Ae  I  understand  the  words  ''eaempt  from  the  payment  of  roTanae" 
in  as.  8  and  10^  Bofpilation  XIX  of  1793,  they  mean  exempt  from  thm 
pa^m'-atofi  the  whole  or  any  part  of  that  whioh  the  graatea  woaJd 
bare  bean  bound  to  pay  aa  revenue  in  the  absence  of  the  grant. 

If«  then,  s.  lOtf  Begulation  XIX  of  1798,  included  grants  to  hold 
exempt  from  the  payment  of  revenue,  i^  operated  to  prevent  grants*  to 
bold  at  a  nominal  or  inadequate  rents,  and  Regulation  ^LIV*  of  Itdft 
was  unneoesBary.  If  however  s.  10  did  not  Extend  to  rent-'iM  gr&etv 
after  a  pennanent  settlement,  there  was  iiotlung  t6  prohibit  SuOh  grAnte. 
IVoW  there  ^ete  two  xiiodes  by  WhicB  titer  LegiBlkturs  might  hAva 
^rovide^  itgainsf  the  teitohief  eenteatptaied  l»y  them  sa  neltid  ia 
B^hlaMon  XLIY  of  Il».  Th«gr  iSiight  hare  paevaoted  gnmta  air 
intidi'C|uate  rents  ft>r  long  iermsi  or  in  pe^petnilj  either  by  eompeliiiif^ 
the  semindfewi  lo  rdserve  adequato  Mits  on  all  gsnotsb  or  by  Matrietiiic 
tbeir  rif^ht  to  make  gpranfeil  fot  any  term  eteeediug  a  fixed  period* 
ItUb  Legislature  thought  it  right  to  adopt  the  letter  couftOi  and  tbegp 
dxcd  bho  tei  in  at  ten  years,  attd  ititrodkioed  Begttlatiott  XLlY  Of  17W 
into  tbe  Code  For  that  purpose.  B>  the  &d  Seotiofi  tfaejT  en*iMdi-^ 
*'That  no  se^iiindar,  independent  talookdar,  or  other  actual  pl^pfftlUto^ 
of  laudj  nor  any  person  on  their  behidf  sball  dispose  6t  A  depeodftdt 
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iftlook  to  be  hM  at  the  tame  or  at  any  jxim«a»  or  fix  at  any  amoant        1869 
•  the  jumma  of  an  existing  dependent  talgok  for  a  term   eXmediug  ten  ""mahomid 
yaan^  nor  let  any  lands  in  farm»   nor  tyrant  pottas  to   ryots  or    oth  r         Akiu 
pernoiis  for  tUe  cultivation  o£  the  lands  lor  a  term    exc«  eding  ten  yeais.^  AaADUNAisaA 
The  seotion  then  prt>hibu<Hi   the  renewal  of    leaesa  or  pofetas    at  any       Bvbsi* 
period  before  the  ezpiratioa  o£  thenii  exoept  in  the  last   year;  and  it  ^rjZ^^^j.^ 
•ODclttded  by  deelaring  that  "  atlevaeioBs  ol  the  prohibitionii  ooiit4ned    Ssk  Qtwal 
im  thta  aeeftion  by  eniwtnti  into    two  aepavate  eagaftementsy  leasee,  or     n  ^'   i^ 
pettas  Ht   the  same   ttniei  datiag  an  engagement^  lease,  or  po^ta^  snbee*        Soi* 
9iMUt  lo  the  period  at  which  ft  laay  haTV  been  aotoally  exeonted,  or 

by  any  other  devio*",  e^ell  be  considered  as  an  infrmgement  of  them  ; 
aa(l  erery    enga^smens  fishig  the  }niDBUi  ot  a  depen^eat    talaokdary 

and  efery  lea^e  or  potta  whioh  has  been  or  may  be  eonclitded  or 
gisnted  in  opposition  to  snob  prohfbition,  is  dedUred  nnTl  and  void**' 
I  bare  ^t  unt  the  wordv  of  so  mneh  of  the  abore  section  as  bears 
vpon  the  point  nnder  eensMeratioft,  as  it  ie  nolf  printed  In  the 
ordinary  ooUections  of^the  Regnlations.    The  section    avoided  all  leasee 

and  pottas  for  the  oulti  ration  af  lanaa  for  a  teiu  eaeeedlng  ten  yeiirs» 
whether  they  reser'^ed  »  fall  reuti  or  a  aouiiiial  Mat*,  or  no  vent  at  afi 
It  did  not  reqnve  Isases  or  granta  far  peiaoda  not  eeMeediilg  ten  years 
tafaaerra  an  adeqoate  rent),  or  a  aominal  reat^  or  any  wot  at  wXL 
By  Bs  6  it  was  exproMsly  enacted*  "  that  nothing  in  the  Begn  atioa 
eboald  be  oonatroed  to  prohibit  aaemindar,  independent  talookdar  or 
other  actual  proprietor  of  land,  from  tettin^  givingi  or  otherwise 
dispoatng  of  any  part  of  hie  lands  aa  a  dependev it  tidook/*  Thia 
provi«>iosa  waa»  howevHr«8i;^j'Ot  to  ».  2»  which  d«foTared  that  the  grant 
ehonld  not  be  for  a  term  exeeeding  ten  yeass..  I  have  rend  the  precise 
words  of  s.  €,  ina^mnck  as  the  two  Judgee  who  foruied  th**  majority 
el  the  Goort,  and  whose  judgment  prevailed  in  Baja  diodhnarcdn't 
case  (1)»  to  which  I  ahall  presently  refer,  declard  that  the  power  of 
ei^atiag  dependent  ta1oeks,or  granting  leasee  at  any  rent,  was  fnlly 
aecprded  I  and  they  referred  te  s.  6*  Begn*ation  XLIV  of  1798,  in* 
inpport  of  that  doetrrae.  Begnlation  XLIY  then  preceded  to  deoTare 
that  all  Krants  to  dependent  talookdarst  and  all  leases  and  pottas  to  ryots 
with  certain  exceptions,  should  st>*nd  canoered  by  a  sele  fbr  arreaUB  of 
revenue.  8.  8  provided  that  nothing  in  the  Eegtdatfou  contained  shoald^ 
be  deemed  to  prohibit  actual  proprietors  df  Isnde*  fwta  fffanting 
leases  or  pottae  of  Kronnd  for  any  term  of  yeaiei  or  lo  perpetnii^,  fop 
ihe  erection  of  dweObg-honaea,  or  buttdinge  for  earryiag  en  aMttaAie* 
foreii  61^  tKtr  gardens,  or  otber  pnrpoiet,  or  fdr  attdM  !6r  amli  taoaaea 
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1867        or  bnildinffii.    OmiU  for  the  pafpcMM  mentioMed  in  a    8  were  amoni^t 

Mahombd   ^^^^^  03C  e.)*«d  fro  n  the  pnmBions  of  a.  6.  and  o<H«8eqnratl/  were  bindini^ 

Akil.        mtoii  m  panrhAMr  at  a  aale  for  arrears  <*f  rereaae.    The  only  di8t<DObior» 

AftAnuKHifei  "1^^  ^7   Regulation  XLlV  between  gra  'ti  and  l^a  eu  for  tlte  i  iirposcB 

fisBcx.       mentioned  in  e.  8  and  tho^e    f«>r  other  parr>^ie»s    wii4     ttmt  rhe  former 

.  .  might  He  granted  for  any  term  or  in  perp'-tuityt  and  wAre  n»t   invalid  i  ted 

SbuGtital  ^J   ^   ^^^    f<^  arrears   of   rerenne,    whiliK   the   others     0'*nid  no    b» 

V.  grant  d   for  a   periiid    eiceeding   ten   years,   and    were,  aco  rding    to 

UuY.  '*  ^*  ^^  Stand  cancelled  in  the  oTent  of  a  8*le  for  arrenrs  of  revefioe. 
&o  oarsfiil  was  ihe  Legislutore  to  protect  liMses,  whether  for  a  term 
of  yeais   or   in    perpetuity,  for   the   ert^tion    of   dweUin«.h«mses,    or 

buildings  for  oarryirtg  oil  manafaotnres,  or  for  gardens,  «t  oth-r  simi'ar 
purposes,  th*t  su  h  leases  wero  expressly  male  bnidmg  up-n  a  pnr- 
oliaaer  at  a  sale  for  arrears  of  rereiiue.  In  it  prot»able^  tben,  that  the 
Legislature  would  have  authoriaed  the  grantors  theniselves  o«-  their 
heirs  %u  treat  such  leases  as  inyaUd,  if  some  rent,  buweyer  n  mtbal, 
B4«onld  i.oi  be  r«  serf eU  P 

It  mny  be  convenient  if  I  allude  in  this  p*soe  to  an  argument  put 
forward  with  reference  to  the  following  wonis  in  a  1.  Kegulation 
XLIV  of  1793:  "8uoh  engagemeuU*'  (referring  to  engagements  n% 
un«ier-iates  vr  reduced  rates),  *'if  h^ld  yslid,  would  oocasi'u  a  permaoent 

diminution  of  ti.e  resources  of  Gk>yemment  arising  from  the  lands,  in 
the  event  of  the  rent  or  revenue  reserved  by  such  proprietors  ben^ 
insufficient  for  the  discharge  of  the  amount  of  the  public  deman*!  upon 
the  resta*^.'*  It  wss  contended  thwtit  was  the  i  tention  of  Gk>vemm«*nt 
to  comi>el  rhe  semindars.  after  the  permanent  flettlemen^  to  continue  to 
collcK't  the  OoV'  mment^s  portion  of  the  produce  of  eseh  biita  of  land 
in  or  'er  that  fhey  and  their  heirs  might  be  in  a  condition  to  di«tchaige 
th*2  r*  venue,  auH  that  the  aristoomoj  which  the  Government  had  created 
might  be  main'sined,  or,  to  use  the  words  of  Trevor,  J..  **  that  pre- 
•  vention    was    oonsidfred   better    than    cure,"*    t*iat    the   Oovemment 

might  not  wish  to  sell   for  arrears^  or  that  the   srrearR    might  not  be 

realised  by  the  sale.     I  find  no  such  intention  declared  or  ere«i  implied 

in  the  prAnmble  of  R'*gul  ition  XLIY  or  in  any  other  part  of  the 
Code.  It  apofarA  to  me  to  r-  st  merely  in  imastnation.  The  serority 
a^>d  r^eources  of  (Government  woald  doubtless  have  been  (diminished* 
if  grants  for  long  ter«ns  or  in  perpetuity  made  after  a  permanent 
•ettlement  at  nomiunl  or  inad  qu>»te  r*>nt8,  had  been  a]low<  d  to  s  and 
good  as  against  a  pnvohaaer  in  the  event  of  a  sale  for  arrears  of  revenue. 
The  mischief  contemplatefl,  as  regards  the  injury  likely  to  iw  done 
to  heirs  by  improvidoit  grants  made  by  their  aii08itora»  was  prof  idsd 
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^  ftpraiBst  by  s  2,  wYiicb  rendered  iroid  all  grants  of  leases  or  potta<«  for  a         1S67 

trt  m  exc  "editij?  ten   years.    The  mis(^hief,  as  regarded  the  dimination  of  ""JT'^^^^jj 

the  8e*anty   Hud  reaonrces  of    Govei*nment,  was  provided   against   by         Akil 

S.6,  wUioh  declared   hat  ail  grants,  except  those  included  in  ss.  7  and  8,  asaddn  wsa 

should  stand  cai^cellevl  in  the  erent  of  a  sale  for  arrears   of  revenue,  Urbck. 

In  otmsidering  the  qnestion    whether  the  words  **exemit  from  the    muttylald 

pay f«»ent  of  revenue"  in  s.  10,  Ri'galation  XIX   of  1793,  were   intended    8«w  Qvwal 

to  nppl}  to  leases  or  grants  made  by  aemindars  or  other  proprietors  after      DssHXAa 

a  permanent  settlement  to  hold  free  from  the  payment  of  rent  to  them         ^^^* 

or  their  heirs,  it  is  important  to  remark  that  by  s.  14,  Regnlation   XLI 

of    179;5,     it   was  enao^ed  that,    in  framing  the  Regnlation,  the   naroe 

deMoription  an  *  term^  were   to  be  applied  to  the    same  descriptions  of 

th'ngs  in  order  that  ri  hts,  property,  and  all  persons  itnd  tl>ingM   might 

be  n'iformly  de  orib<*d    thronghout    the     wh  le  of    the  GoHe,  that  in 

Reg' I  Wion  XIX  of  1793 ''revenue*' and  "rent**    aroused  as  designating 
two  distinct  thin  g**  ;  and  that  in  that  Regulation   the  words  "  grants  to 

hold  land  exempt  from  the  payment  of  revenue"  were   substituted  for 
the  words  "  rent-free,  *  which  were  used  in    the  Regulation   of  the  Ist 

December  1790. 

The  following  propositions  are,  I  think,  dear  as  re^nrds  permanently 

settled  estates  :      Is^.— That  the   only  revenue  payable  to  Gk>veriiment 

for  an   esut     is    that   which    the   seraindan  has  ent^sged  to    pay  to 

Government.    2iu2.  — That  th*  zenindars    are    propri  tors    of    the  soil; 

Kegulatio  I  II  of   1793.  s.  1.      3rt2.— That,  as  su'^h,  they  are  entitle^)  to 

the   r<nts    of    the  lands  included  in    their    es  ate^  and  to    distrain  for 
such  rett  ;   Regulations  XIX  of   1793,    nd   XYIl  of   1793,  ss.  I  and  2. 

4^7*.— That  such  rents  b<'in><  the  property  of  the  aeniindars,  and    not  the 
pr.>p^ri>y    of    Government,   are    not  Government    reveune,    and    cannot 

be    alienated    by    Ghivernment,    and    that     the     semindars    are    not 

bound  to  a^  count  for*  or  pay  over  to  Gove  ument  any  portion  of  their 

rents. 

It  seems  to  follow :  Isl.— That,  after  a  permanent  settlement,  a 
grant  i>y  a  semindar  to  nold  lands  "  rent-free"  is  not  a  grant  to  ho'd 
free  from  the  payment  of  reeuue.  2nd, — That  such  a  grant  is  void 
as  against  a  purchaser  at  a  sale  for  arrears  of  revenue  s  but  that,  as  long 
a<«  the  revenue  is  paid,  it  cannot  be  treated  by  Government  as  a  t.ullity, 
as  affecting  their  interests  injuriously.  3r(i.-*That  a  rent-free  grant 
eaniiot  be  treated  as  a  nullity  by  the  grantor  or  bis  heirs*  or  by  any 
person  clainting  through  him. 

I  will  now  proceed  to  consider  the.  authohtiea  bearing  on  th«  question 
before  us* 
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"TT"  ~~  <»  tW  rabmt,  becMM  no  one   •▼«*  tlMQuht  of  aoar  otker  ttmalNictktt 

Akil        tlMn  bhAtt.  10  »ppkM  to  ron^tve  ipeAnu.  mude  by  a  flMiiud«r  Mmr  m 

*'  pemiMMufc  •etUeoient..''    I  And  »•  imdtfeiaii  to  febftt  effeot  in  mit  swMMPi«i 


Bb»u.      ^'*'®*  ^  "^  ^'^  hiat'Vf  of  tho*  pemaHnoai  noUlomoiki.    The 

not  homo  oot  by  mnj  trsafeiia,  or  by  tho  dooUmtioo  or  -ftrgaayinU  of  wmf 

Bni'onr AL  ^  ^^^  Judge*  or  plMulort  who   wore  oosoeraed   in  «nj  of  the  cseee  in 

e.  whieh  the  qnettion  eroae. 

Dbmcae 

^<^-         ne  eeHieet  «ft^e  whieh  I  hn^  been  eble  te  find  vpon  the  vifeje  A 

WM  direony  eppoeed  to  Khel  eonelraotion,  end  i  lee  no  reeeen  to  tlii«  k 

thnt  the  Judges  whj  decided  it  wnre  wnnting  tn  eoeperaenoeb    'Cheo»e« 

te  w^iioh  I  vefer  k  thult  of  Hmmhrn^n  iPeremoiuh  ▼.  iUiyenonBitt 
Mnndal  (1).  Thnt  oeee,  which  wee  cited  in  nricameot  b**foie  na,  wi^ 
decided  in  the  yenr  1840  ;  more  than  a  qnarter  of  a  oentnry  nearer  than 
the  pietant  tine  te  the  dmie  ot   the  eaaotment   optMi  whieh    we  are 

now  -called  wpon  to  pnt  a  ^eeiH^rootkau  end  when  the  Jadges  nne^ 
bmre  had  UMane,  at  leaet  «e  ffooi  m  wv  have  at  this  day,  of  kaowins 
what  wat   the  general  epiaiuu,   if  there   waa   a&j.  upon  the  enb}«et. 

In  that  case  the  plaintiff  purohaa<Al  the  rights  and  in'ereeie  <ef  ei% 
Boorga  Owe  in  a  patni  tuleok,  and  lued  to  recover  a  tank  wdthin  that 
tMhiek.  The  land  in  which  the  teak  was  wiade  wae  granted  in  1217 
l.S.  11809)  before  the  |»tni  waa  er«ated,  to  the  delen'ia<it%  father  bgf 
t^ie  aeniindar  to  he  *  held  rent-tree."  The  Jndge  ga^e  a  d  oree  ler 
the  plainiiff   npoti   the   groand   that  mo  saoh    grant  made  alier  the 

deoennra]  eettfement  'Cf>ald  etand,  bat,  npon  eppe^l  to  the  Sadder  Oi»iMrt, 
the  decree  was  reversed.  Mr.  Dick  eaid  i^"  The  argnmett*i  of  thn 
Jadge  reepeoting  rent-free  grante  made  after  the  decennial  eettlement 

does  not  epply  •  that  will  bo  appH^^hle  shonid  the  riothte  of  the 
semindar  be  sold  for  arrears  of  revenue,  bit  ran  never  apply  to 
the  ease  of  a  purohaiier  df  the  mere  righte  and  intereats  of  a  patat* 
dar."  The  ether  Jadge^  Mr.  Tacker,  said :— "  The  lank  has  been 
improperly  termed  lakhiraj.  It  is  not  lakhiraj,  for  it  haa  not  been 
exempted  as  such  Irona  the  general  estate  for  which  the  aomindar 
psye  revenae  to  Qovernment.  The  eemin'^ar  hi'nself  gave  a  Tent>frae 
grant  of  it  to  the  appf^Uant^s  (defendant's)  fath  r,  a>id  ^'obsAqaently 
eold  the  talook  in  which  it  is  sitaated  in  patni.  The  respondent  line 
ancoeeded  to  the  rights  of  the  patni*  bat  cannot  toach  the  previons 
grant  to  the  appellanl's  father."  Here,  then,  was  an  express  decision, 
not  based  npoa  the  ground  that  the  land  granted  was  for  a  tank#  nor 

(i;  i  Bel.  Rep.,  881. 


upom  ihe  groond  tbftt  tiie^trater  of  the  tank   was  jrtntor  rerenne.   Hi        1867 
was  decided  apon  general  principles  applicable   to  oill  rent-fieee  i^^rants 


mftde  After  1st  December  1790  and  after  a  permanent  settlement.  !<kte. 

Tbemle  laid  dawn   in   that  case   was  followed   by  that   of  Huiims  «       ^* 
MohMmJ^^,PrttiM$he»  Sa&e  (1).    In  that  case   it  was   held  that  «      BtBn. 


gvoat  ssat-free  ot  land  upon   which  a  tank   had  been   dug  was  ^ood«   HcrmLkLi; 
«fien«Bi^ain«t  a4>iitDhaser  for  an*earsof  reveane.    I{s«8,   fiegialation    SEK^rwi:^ 
iKI/lV  of  17d8|  bad  ^equioedthe   reser^atioD^fa  rent,  the  grant  woold     -n  ^1«. 
bave  .basil    in^vaiid.     The  deciaion  is  an  antboritj  that  a  resenration  of        Btfr. 
aetntiwaB<uot  necessary.    Xbe  case  was  decided  upon  geneval  prinoiples 
sml<Bo4Q«btWBS  oorreotl;   decided.    S.  8,   Begaladon  X;IiI7  of  17d3. 
allows.gnants  to  be  made  for  long    terms,  or  in    perpetuity,   for   '^ther 

fmrpoaes"  of  a  nature   similar    to  those  particularly  deseribed  therein, 
and  « ;gTant  for  ih  digging    of  a    tank    was  no  doubt   a   ^ant  for  a 

IliRIKwe  within  tha  meaning  pf  s.  8.  There  was  dearly  nothing  in 
tjbat  section  which  rendered  a  reservation  of  rent  necessary.  The 
«nl^fqiiestto«  waa  whether  a,  10  Begnlation  XIX  of  1798,  had  tho 
«&ot  of  reqohring  some  vent.  Leases  under  8.8,  Regulation  XLIYot 
19d8,^ere€Qipress]yoxempted  from  8.5^  and  were,  therefore,  good  as 
against  ^fMurehaesr  fior  ^arrears  of  revenue,  unless  thc^  were  rendered 
Tdid  ^y  s- 10.  The  -Odovt  held  that  it  was  not  lakhiraj  under  that  section* 
la  the  ease  of  Bdhoo  Modemarain  Singh  w*  dmewroonnin^ 
A^jrMmi(2j|,  ithe$^intiff4)laimed  to<reGover  oartainhkud  which  liad  been 
igiADtedreatffree  by  his  ancestor.  It  was  contended  that  the  grant  was 
void  nnder.s.  iO,  Beguktion  XIX  of  1793,  but  the  Court  held  that 
the  ;plaiatijS  could  not  repudiate  his  own  act  and  that  of  his  ancestors. 
That  was  decided   apoira    well-known   general   prinoiple  that  an    heir 

dlaiming     through    his    ancestors    cannot  invalidate   the  ,grant  of   hia 
ancestors  of  property  which  he  claims  by  descent  from  them. 

In  the  case  of  3h$ihh  Kadir  (3)  the  plaintiff  sued  for  the  Jf^iumptiofli 
and  assessment  of  certain  lands  granted  reat-free  for  the  purpose  ol 
digging;  tanks.  The  Principal  Sudder  Ameen  dismissed  the  jiuit  upo9 
the  grounds  that  the  grmts  were  good  under  s.  8,  Begnlation  X.lTt 
x>f  <]i793.  Tao  Judge  reversed  the  decision  on  the  ground  that  the 
aauad  on  which  the  lakhiraj  depended  was  iavalid,  He  held  that  the 
grant  was  void  under  8.  10,  Begulatioa  XIX  of  1793.  The  Suddsr 
Oourt  held  .that  the  decision  of  the  Judge  was  incorreot ;  that  the  oasa 
Was  one  between  landlord  and  tenant  under  s.  8,  Begnlation  XLiT  di 
JLT93,  and  noVunder  the  resumption  laws,  and  they  remanded  l9ie  case. 

(1)  8.  D.  A.I  1847, 417.    (8)  S.  D.  A.,  185S^  967.    (3)  S.  D.  A.|  1856, 74. 
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1807  That  oaie    wm   followed    by  the    oaae   of    LdUa   S^vrre^   Btmkm^ 

Mahommd  '  ^*^*^  ^-  Sheikh  Bukhtear  (1). 
▲kil  ^  ^b®  ^'^o  o^  ^   these  oases,  I  know  not  how    it  can    be   ssserted 

V.  that  no  one  erer  tboaght  of  any  other   oonstraotioa   than  that    whioh  im 

Bbbsi.      contended  for.    The  only  osse  iu    which  I  find   that   snoh  a  oooBtmciion 

wlUi  erer  pnt  npon   the  section  is    that  of   Baja  Modhnttroin  Singh  r* 

Bbit  Gtwal  Ahmed  Alee  Khan  (2).    In  that    case  Ahmed  Alee  Khan   was   plaintiff, 
sv*  He  sued  to  reoover   possession  of   certain  Unds   given   to  him    by  Baj» 

l^y,  ICitterjeet  Singh,  the  defendant's  ancestor,  in  1211  (18M)  Hijree^  in 
exchange  for  a  Copy  of  the  Koran,  and  from  which  the  defendant,  Baj» 
Hodhnarain  Singh,  the  heir  of  Baja  Miiteijeet  Singh,  had  oosted  hina 
claiming  a  right  to  do  to  nnder  the  provisions  of  s.  10.  The  Principal 
Sadder  Ameen  held  that  the  grant  of  the  defendant's  ancestor  mm 
ralid,  and  that  it  conld  not  be  ignored  nnder  s.  10,  Regulation  XIK  of 
1793,  and  he  gave  the  plaintiif  a  decree  for  possession  of  the  land  to  h% 
held  rent-free.  The  additional  Judge,  on  appeal,  held  that  the  plainttS 
was  entitled  to  possession    npon  condition  of   his    paying   rent   for  tba 

iand,  npon  the  ground  that  s.  10,    Begnlation   KIX  of    1793,    did   noi 

aenction  the  grant  of  any  land  made  after    1st   December  1790   ezonpt 

^m  the)  payment  of  reTenue.     On    appeal,  two  of  the   Judges    ofiha 

Budder  Court,  Sir  Robert  Barlow  and  Mr.  B,  Oolvin,   held  that  the  grant 

was  void  under  s.  10,   Regulation    XIX  of    1793,   that   the  deoisions  of 

both  the  lower  Courts  were  wrong,  and  that  the   defendant   was   entitled 

to  take  possession  of  the  estate,  notwithstanding   the    plaintiff  had  been 

in  undisturbed  possession  under  the  grant   for  upwards  of  fifty  years ; 

and  they  held  that  the  plaintiff  was  not  entitled  to    either  a  proprietary 

ri^ht  in  the  land,  or  to  a  right  to  possession  npon   paying   rent  for  it. 

Xr.    Dick,  however,  with  his  usual  good,  strong  common   seniie  and. 

aamest  desire  to  do  jurtice,  said: — "I  concur  with  the  Principal    Sudder 

Ameen  that  the  grant  is  not  resumable  by  the  heirs  of  the  grantor,  and 

tbat  s«    10,  Regulation  XIX  of  1793,  does  not   apply  to  the    case.    The 

law  oould  not  intend  to  declare  that  the  party  who  had  made   the  grant 

oonld  at  pleasure  resume  it^  whether  gireu    for  a  valuable  consideration 

or  not,  or  intendjto  entitle  the  heirs  of  such  grantor  to  resume.    This 

would  be  authorizing  such  persons  to  repudiate  their  own  acts  and  the 

acts  of  their   ancestors.    Grants  of  the    nature  in  questian,  quoad  the 

grantors  and  their  heirs,  effect  not  the  public  revenue.  They  affect  merely 

tbeir  own  rentaL    The  grantor  continues  himself  to  pay  the  revenue  ; 

and,  if  he  do  not,  the  estate  ii  sold;  and  then   the  grant  beooBies   null 

(1)  S.  D.  A.,  1858,96&  (2)  8. D,  A.,  1865. 896. 
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and  yoid.    The  Uv,  8.  W^  Begalation   XIZ  of .  1793,   Was   enacted   to       1867 

\>re7ent  aUenations  *  prejadioial  to  the  secarity  of  the  public  revenue,*  not  ' 

MAaOKCID 

to  enable  the  heira  of  proprietors  (whose  anoestors,   acts   are  theirs)  to  Akil. 

profit  by  their  own  wrong.  The  proprietors   and  their  suooessors,  who  .       ^* 

were  anthonsed  to  resume  at  pleasure^  are  not  tnose  who  made  the  Bbbii. 

grants  or  their   hereditary  successors.    An  auction- purchaser  can  annul  : 

all   grants   and  alienations.    This     the    law   declares      All    bona  fide  gan  qywa& 

alienations  are  binding  on  those  who  made  them  and  their  heirs.  Thie  ^  ^kab 
justice  requires,  and  our  preoedents  have  decided."  By  that  deoisioa  Hot. 
the  plaintiff  wss  deprived  of  lands  which  he  had  obtained  for  a  valuable 
consideration  from  the  defendant's  father,  and  of  which  he  (had  held 
possession  for  thirty-four  years  in  the  lifetime  of  the  father,  and 
seventeen  in  the  time  of  the  defeudent  himself  after  his  father^s  death* 
The  plaintiff's  pleader,  Moonahee  Ameer  Ally,  cited  on  behalf  of  his 
client  the  case  of  Quruehum    Paramctnik  ▼.  Odayenaram  Mundal  (1) 

to  which  I  have  referred  ;  yet  the  Judges  did  not  in  their  judgment  refer 
to  that  case,  or  fl^ive  a  single  reason  for  holdiag  that  s*  10  Begulation  "^TT 

of  1793,  was  opposed  to  such  alienations,  notwithstanding  it  had  been 
expressly  decided  fifteen  years  previously,  in  the  case  to  which  I  have 
just  referred  and  which  was  bro^ht  to  their  notice,  thai  s.  10  did  not 
apply  to  rent-free  grants  made  by  a.  aemindar  after  a  decennial  or 
permaneni  settlement..     They   added  s^*"  But   the   power  of .  creating 

dependent  talooks,  er  granting  leases'  at  any  rent»  is  fully  accorded,'^  and 
they  referred  in  support  of  that  proposition  to  s.  6  Segulation  XLIV  - 
of  1793,  and  to  Begulations  Y  and  XYIII  of  1812,  which  do  not  area 
use  the  word  **  rent."  This  case  seems  to  have  been  the  origin  of  the 
impression  that  grants  not  reser?iDg  aoy  rent  are  void  ;  but  that  graolij^ 
which  renerve  a  mere  nomioal  rentt  are  valid  and  bindings  I  cannot  hol|r 
myself  boand  by  such  a  decision.  ^ 

The  two  Judges^  in  theit  ^  jodgment^  referred  in  support  of  their 
construction  of .  s«  10  to  the  language  of  the  Sudder  Court  in  the  case 
of  Sheihh  Shufaaloollah /^,  ,Jaifici$hmi  Mooherjee  (2j ;  but  they  appear 
to  have  entirely  misunderstood  the  passage:    It  is  as.  follows  :— 

*  In  the  absence,  however,  of  any  such  provision  as  that  of  s.  lOt 
Begulation  XIX  of  1793,  it  appears  to  us  that  the  Courts  of  Justice  must 

have  held  that  grants"  (that  is,  grants  to  hold  exempt  from  the  payment 

.  of  revenne>  "  made  at  a  period  subsequent  to  the  date  of  the  permanent 

settlement  are  null  and  void.    It  is   a  narrow  and  contracted    ^ew  to 

suppose  that  the  permanent  settlement  consists  in  nothing  more  thaia 

(1)  eSeL  fiep^,28L  W^J>»  A.,  1848^  400» 


IflWF       t1»^oUfgftltoti  M  the  port  of  i^  Bemtnte-  to*  pay  •  ewrtate  amwwit  ot^ 
y^^yy^^    rermae  anroually  to   the  Ghirernment.     The   tetl^enient   in  m  cpmpact 
Aub       by  which  the  zemindar  enga^  on  his  part  to  pay  a  fixed  amoant  uF 
j^^^ffiggt  revwroe  te  the  State,  and  t^e  State,  on   ita   part  goaraaleee  to-  the^ 
BaeiB.       semiadar,  by  meant  of  its  Jadicial  and  fiscal  admiiitetmeiOD,  tilte  iulegri'ly 
MmTLALL  of  the  asaett  from  which  that  rerenae    ts    ^ihrodi  mad  wMeft  io  leit 
Bav  Oywaa  oooalitatee  lAe  Gorerftiiieiit^  ewa    seoarity  for  tlM^  nallMtioB;  ol^  ite 
DmnAB.    '^'VVQI^*    ^^   dadantiMi  to   the    aamiadani  and:  efthev  piopiMiims  «• 
Baiv     land'  te*  tie  jumnu^  aeaeaeed  npon  their  hkiidv  ia  llaedforeter  (a.  9^ 
Begulftt'ioii  Iff  1793)  oarries  with  ity  by  tteoeeaagy  utepooaiiiDef  a  ruw 
of  tile  aatai^  hud'  down  in  a.  10,   Segtita^tioD  XK  ef  179^*^  1¥  w 
dear  that  the  fixing  of  the   rsTencte    for  erer  oooid  wit  hare  been 
held  te  bate  carried  with  it  by  implioatioa  a  mle  that  all  granta  by  a 
Simindar  not  reaerviog  rent  to  hlmielf  ahoold  be  yoid  against  the 
grantor  himself  and  Ma  heirs  ;    and   that   he   might  consequently  aelly 
and  the»  take  away  ftom  tiie  puix^haser  that  whidi  he  hod  sold;    The 
atdf  intfaat  oaae  was  to  resume  and  assess    intaltd  lakhiraj  lands,  not 
te  reooTer  hmda  whioh  the  zemindar  or  his   ancestor  had  aoUL    The 
Ooort  entered  fttlly  into  the  whole  case,  pointed  ont  the  distinction 
Mweee  gtaeta  prlop  and  those  aabseciaent  ta  Ist  DtoemCier  179Cr,  and 
they  heid  that  tbem(2!ue»  t&mpu$  chose  in  a.  10^  appHed  to  inch  graotH^ 
and  lAMit  the  geneval  prorision  ae  to  twelve  years  in  s*  M  of  the  Blbgo* 
litfoft  inr  the  lisutatson  oft  aniia  (HI  of  1718)  Adnata  i^y  to^aaatfr 
ftrremmptfim  el  fanada  held  n^ader  hivalid  hOchiraj  ^rmte.    The  meanaqr 
€i  the  passage  refbrrad  to  ta  very  clear.    It   entirelf  oorrobonites  my 
mear  ef  the  eaaer     It  ie  thn  r  that  eten  withont  any  express  deoHratibn 
mMktm  that  oeata«ned  in  a.  10,  gmnts  bj  nnanthoriied  persons  alienating 
ii»  levoawu  of  an  estate  would  here  been  roidas  agamst  Goveroment 
nnd  all  persons  who  derzTed  title  throagh  Goremment,  and  that  Govern* 
men*  gnaraoteed  to  the  aemtiidar  the  integrity  of  the  assets  npon  the 
haaia  of  which  the  permanent  settlment  of  their  estates  was  made,  and 
itatt  the  aemindars  shonid  bs  entitled  to  the  rents  of  all  lands  m   respect 
of  which   they   engaged  to  pay  revenae.     It  did  not  mean  that  the- 
6e7smnettfr  gnaranteed  to  the  zemmdbrs  that  they  might.r^ndilrte.  their 
own  grants  or  those  of  their  ancestors. 

The  dictom  in  the  second  Fall  Bench  oaae  nphdd  the  mUng  tk 
J^b  ^Jfod*nttr«t»»*s  ca8e(l>  Norman,  J.,  then  offi^Diating  Chief  Jnstice 
after  refMiing  to  the  preanjblesof  Begnhition  XIX  of  1T9S,  and  XLIT 
el  179d^  saya»^  Bieading  these  BegahMacma  together,  it  seems  to  hare 
been  the  Intcmti^n .  of  the  Legislatnre  to  tieat  tht  aei)ttQ4ant  Mtganta 

(1)  &  D.  A^  1855,  899, 
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^Cbovanuaoal.  abacft  of  iiia  prodaoa  Ijom.  eaolL  aud  every  lng»  of  land    M:avomxd 
intbiA.  their  Bamindttri."    With  all  defeoenae,  thb  appears  tome  to  be        ^^ 
ii^dk^ci^oppoMbiea  taoBtt  oi  the  fimrttir^m*^^'^!  prixMaples.of  the  penaanan^  ABAi>n(^i«iaB4 

«ettleoMiil»  by-  whioh  the  eemiiidara wese.  for  the  firetr  tllBe^  declared  tO'  ha-        ' 

tfaapospanetoret  el  tiha  lands.    Iltdie  zemiadara  were  areata i  oe  tiaatceai   MormiXL 
furtte GareEBmen^for  ooUaatiiig; ita*  ahare  el.  tiiai  prodoaei.  ^e^t Waald    ^^^^  GvwAa 
h»w  bee»  beoad  to  pa^  aver  to.  OoeamBant*  the  eeHeetfana.adiep.  loada^     DBteaAa 
aaidtt^  woidd  nott  have  fdBUad.  their  ageooyr  are  iBasti  fay'Cal'eetttis.        I^^*- 
a*  aneai  »eBeiai>t  mnh  lev  landa  ot  hu*ga  valmk   If  ih^  irare  ttqaUaaoe 
agenda  loaGoaenmieot' and  nob  baand  to  acooanti  tovov  paif  oisen^  ifaei 
eelleettona'  when  made»  ma  ftave.  tfaa>  anonBaly  oi  an.  agaoA  or  tcof tech 
boand<toool]ealtliatwbich.heisnQ4liablatopaf  ovea  and  fcgMrhiehih» 
ianot.boaAd  ti>>aQeeaBl.    Tbefaot  iaaaaaoovaaaaeetate  waaperaaaanilf* 
eaMded^  the  ChMennvani  becajne  ezititlad  to  reoeure  the  amouati  which  thai 
aaanndar  agreed  tapey  aaxevenae  lor  the-  eatat^  aodao  laaffaathat^ 
apaooat,  waa    duly  piAd^tha  Go^araiaaafi,  had  no-  factheir  iotereat  in  tha 
lands  or  tbesants  oltheou    If  the  re^wnoa.  fell  lata  artaaiv^  the;  Qatezam 
men^hAdpeacertQ  atlLtha  eetata  fcoa  fcom  all.  leaaaa  or  iDOWBbranoea* 
oceated  l^jr  the.  aemindan. 

NonnaBy  J.,  pfoeeodst  *^  They  (that  is  tile  aealadan)  are  incapa* 
citaled  Iraa  depaiviBfr  themselvea  ef  the  right  and^  obKgatioB  ai 
eolleetinff veiwave  whseh  by  BagokvtioB  XULYib*  daafcied  inatieaaMe^ 
•<a»  by  the  aiMoaadi^r^  without  the  expeeie  eaaetieu*  of  ftcur er ameat ;  and 
it- is  in*  aaaordsnae  witi»  that  prinoiple*  that  aft  gvaato.  by  waHadare 
whidi^  eieiaph  tha.gfiaDteoa  from,  llability^  ta<  pej^  reaenma  te  the 
aeflitndaiv  arede<dared  nail  and  void  by  a^  1(»,  Bagohriaoa  XIX  of  1799; 
S  therefore*  the  g^raatnoiw^  befiMPe  tiie-OeavfriatebeooDaidered'  aioiplp 
aa  a  reat'free  grant  created  by  a^  sen>indar  a»ce  1790^  I^  shooldliel 
hoond  to  agree  with  the  Ooort  betowv  and  aay  thatibia  sell  aadTekL"^ 
Pdre,  again,  there  appears  to  be  a  mistaka  Begidation  XLIVof 
1793  did  not  decdare  that  the  Gbvemment  rerenne  waa  inatfensAile  fay 
the  aemindsrs  withoat  the  ezprest  sanotioa  of  €k)ferument;  It  merely 
declared  that»  aooording  to  the  aneient  and  eatabUahed  naages  of  the 
country,  the  daes  of  GFovernmeot  from  the  hmda  were  inalienable 
wilhont  the  e^preaa  aanction  of  Gbvemment^  nnlesa  GoTemment  haa 
transferred  its  rights  thereto  te  an  individoal  for  a  term  or-  in 
perpetaity,  or  fixed  the  pablio  demand  npoo  tha  whole  estate  ^to; 
Tha  ancient  law,  as  I  shall  presently  show,  was  subject  to  the 
exoeption  ezpreeaed  by  the  wordt "  nnlesa'^  dc^  above  referred  to» 
Tht  rale  hid  down  IB ihoiooondThirifeaoh  case  hoot  9na  ao&fiaed 
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1867        io  lettw  tadgrmtf  of  dependent    Ulookn/   iicxtendc  to  gnatciafa^' 
MiRomo     ^iBple.  or  to  wbftt    may  mora  properly    be  called   gnuita  of  tke  whole 
Axn*       proprietarj   riRbi   tn   anj    part  of  an     estate.    TreTor,   J.»  iays  r— - 
AAADaicwiMA  "^^  fnstmment  it  a  grant  in  fee-simple  of  22  bigas  of  tba  crantorV 
Baasa*       rerenne-pajiog  ettate  to  tbe  grantee,  to  be   held  bj  him  free  of  veTenoe 
11.1177         '^  ^^^'  *  ^^^  '^  ^^'^  ^"^  ^^  ^'^^   ^  oonstmed  as  a  lease,  for  ihera  im 
Sax  Qtvtal  °^  •ABQal  rstoni  or  rent  made  by  the  grantee  as  tenant*  eitber  in  BMnejv 
V.  labor,  or  kind.    Tbe  condition  in  the  grant,  if  condition  it  can  be  aaSed, 

iS?'^*  is  only  a  oondition  snbsaquent,  and  there  is  no  contention  on  the  part  of 
the  grantor  that  the  grant  is  liable  to  be  defeated  inconaeqaeneeof  ft 
breach  of  thia  condition.  It  is  simply  contended  that  the  grant  itself  ia 
of  a  nacnre  contrary  to  the  pnbUo  pdtoy,  and  one  th%t  by  Statute  has  been 

declared  nuH  an6l  roiJ.  Had  it  been  a  lease,  boirerer  •small  the  renfc 
reserred,  tt  woald  haye  been  legal  nader  tbe  terms  of  s.  9,  Regir- 
lation  XLIV  of  1793 ;  bnt  as  it  is  a  grant  inTolrini^  that  whioh  tiie 
semindar  had  no  power  to  grant,  vts.,  tbe  Goremment  portion  of  the 
prodaoeof  the  land,  granted  in  perpetmty,  it  it  altogether,  it  seema  ta 
me,  illegal  and  contrary  to  tbe  policy  of  the  lair  as  laid  down  in  Bego^ 
lation  XIX  of  1793.**    He  then  refera  to  the  recital  in  Regulation  XLX 

of  1798  as  declaratory  of  what  thecoonmon  law  of  the  country  war* 
and   says;— **    8.  10  of  that   lair,  in  fartheranoe  of  this   view  o(  the 

common  law  of  the  oanntry,  deobres  thaS  **  all  grants  for  holding  .land* 

exempt  from  the  payment  of  rerenoe,  made  by  semiadars  siooo  the  la^ 

December  1790^  are  nail  and  void,  and  no  length  of  possession  shall  be 

considered  to  give  validity  to  any  snoh  grant  either  with  regard  to  the 

property  in  the  soil,  or  the  rente  of  it."  Althoogh  Trevor,  J^  speaka 
of  the  grant  as  a  gran^  to  bold  rerenue^ree,  it  was  in  ita  terms,  andf 
as  I  eonaider,  in  subatanoe  and  reaUty,  merel/,  a  grant  to  bold  free 
from  the  payment  of  rent  to  tbe  semindar  or  hia  burs.  There  is  ». 
slight  difference  in  the  terms  of  the  grant  as  stated  by  the  Officiating 
Chief  Jnstioe  and  as  stated  by  Trevor,  J.  Tbat  poMibly  arose  £roD» 
tbe  traoalation.    It  waa  in   aabstanoe  a  grant  of  land  to  the  grantee  and 

his  heirs  for  ever  for  digging  a  tank  for  the  benefit  of  the  villagers* 
The  conolading  words  of  the  grant  as  stated  by  the  Offioiating  Ohief 
Jnstioe  are,"  yon  will  dig  a  tank  in  this  landandmakea  reservoir  of 
water.  We  shall  have  no  right  in  the  land.  Being  vested  with  the 
ri  ght  therein,  and  biinging  it  under  yonr  possession  and  seisin,  you  w3l 
oontinneto  distribute  water.  Yon  will  atock  the  tank  with  fish,.  pUnt 
on  the  raised  and  low  banks  thereof  mangoe  trees,  &Cm  and  eojey  the 
aame  down  to  your  son's  aon,  and  so  on  in  sucoession.  No  rent  shall 
have  to  be  paid  for  the  land.   Should  we  or  aoy  of  oar  heirs  ever  prefer 
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^  fi&7  claim  to  thlB,  the  claim   will  be   Toid***    In   Treyor,  J.'b   statement        I8O7 
of  the  sanadi  it  appears    that  the   lands  granted  was  a  piece  of  marshy 


MinoMiD 
Ifronnd,    for   which  no.  rent  niks  paid  at   the  time  of   the  grant.    The         akil 

grantor   declared    t  hBr»  after    the  grant,  he  would  hare  no  right  to  the  ^* 

land,  and  tLat  the  grantee  and  his  heirs  should  hold  possession  in  theif  Bbbii. 

vwn   [right  from  generation  to  geuerttion,   and  then  it  is  said  no  rea  .^  """"" 

for  the  land  will  be  charged,  Ac,     The   crant  therefore  appears  to  have  gm  Gtvtal 

been  a   grant,  as  Trevor,  J.,  calls  it,  in   fee*simple,  or  more   properly,  v. 

to  use  the   words    of  the  Begulaiions  when  speaking  of  lands  in  the  ^^ 
Hofussii  to  which  the  English  law  does  not  apply,  a  grant  of  the  whole 
of  the  zemindar's  proprietai'y  rights  in  that  part   of  his  estate  without. 

reserving  any  reversion  or  any  rent  or  condition.  In  short,  the  grantor 
parted  absolutely  with  all  his  interest  in  the  land  which  was  the  subject 
of  the  grant.  I  should  b  are  thought  it  clear  that  s.  10  had  nothing  to 
do  with  such  a  grant ;  that  the  grant  was  not  within  the  spirit  of  the 
the  law,  and  most  certainly  that  it  was  not  within  the  ktter  of  it. 
Trevor,  J.,  however  treats  the  grant  was  within  the  letter  as  well  as 
the  spirit ,  he  says  :—"  It  may  be  said  that  the  grant  in  this  case, 
though  against  the  letter^   is  not  against    the  spirit,    of  s.  10  of  Regu* 

a  tion  XIX  of  1793,  which  prohibits  only  improvident  grants,"  &c.    It 

Iwas  certainly  to  my  mind  not  within  either  the  letter  or  spirit  of  the 

law.     fie  then  quotes  the  words  of    Mr.    Dick   in  Raja   Modhnarain'$ 

case  (1),.  "  grants  of  the  nature  in  question  quo<id  the  grantors  and  their 

heirs,   affect   not  the    public  revenue.     They   affect   merely   then*  own 

rental.    The    grantor   continues    himself  to    pay   the  revenue :  and,   1^ 

he  do  not,  the  estate  is  sold;  and  then  the  grant  becomos  null  and  void  ;" 

and  he  proceeds  thus  :^"  This  is  no  doubt  in  the  main,  true  ;"  and  at 

the  decennial  settlement,    the  Legislature    might,    had  it  chosen,  have 

relied   on  the   sale-law   to  remedy  any    improvident   act  done  by  the 

semindars,  and  restore  estates  to  their  original   state.    But  it  considered 

prevention  better  than  cnre ;  and  with  the   former    object,   keeping  in 

view  the  common   law  of    the   country   and  the   probable  improvidence 

and  weakness  of  the  semindars  it  had  then  created,  it  enacted  Begulatioa 

XIX  of   1793,  and  thereby    declared   that  all  grants  of  the  nature  of 

that  before  us  are  null  and  void,  and  that  no  lapse  of  time  shall  cure 

them.    It   follows    that,  as  they   are  null    and  void  in  their  inception, 

they  can  be  resumed  even  by  the  grantor  or   his    heirs   at  pleasure.** 

If   this   view  of   the    law    were   correct,    there    would    have  been  no 

necessity  to   pass  Regulation    XLIV   of   1793.    But   Regulation   XIX 

of  1793  had  nothing  to  do  with  the  improvidence  of  the   Bemindare 

(1)  S.  D.  A.,  1855, 390. 
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tO07        R  mn  -pMSBd^  at  Aown  by  its  Ml%  %tA  prmmhi^,  nAh  ^rflBi 

UMnamu     •*•"•••<**•  <>'  tihe  wr8ii««  pa^r^^ileto  <>«f«rii0Mnb»    On  4he  oUmt  Imtid, 

AUL        Bttirnkftiou  XLIY  t>f  IV9S   bad  nothing  to  do  ^th  sttenattmi  of  itibo 

InAMo  vovwiiie.  but  hudrtfrnBoooiilj  to  gimiits«EleMM  or 


VumxAL        ^*  ^  beyond  donlt  tbat  Fegnlation  XLIY  6i  I79S  liad  no  rrfw^wio 
*6«tCiTwAL  ^  i^rants  in   fee  ttmple,  m   thej  «re  «alIod    bj  Trsvor,    J.»    or  graote 
1>teaKAft     which    pMMd    the    Whole    proprietary  righU   of   a   lemindar    in    the 
AcyT*        whole  or  in   any    parttcalar  portion  of  his  estate.    Saoh  grants  were 
^  azpresa)y  provided   for  Vx   Eegnlation  I  of   1793,  ee.   9  and  10.    The 
whole  Code  of  1793  was   passed  on   the   same  day,  the  1st  May  1798. 
All  the  fiegnlations  moat  be  studied  together   and  read  as  a  whole. 
It  is   not  safe  or   proper  to    take  one    enactment   here  and  aaotlier 
enactment  ihersi  and  to  interpret  them  without  reference  to  the  wbde 
Code  :  bat  it  is  not  because  the  Code  masit  be  taken  and   studied  as  one 
entire  system  that  the  preamble  of  one   Regulation  of  the  Oode  is  to  to 
read  as  explanatory  of   the  meaning  and  intention  t>f  a  section  in  snd^ier 
Begulatiott.    This  is  what  w«s  done  in  substance  by  one  or    mere  ^ 
the  Judges  in  the  second  Full  Bench  decision.     They  construed  «:  )• 
of     Begulation   XIX    of   1793,    witli     reference    to    the    pressmlAe   <M 
Begolation    XLiy6fl79Q,  and  not  with  rsference  to  its  own  preamble. 
Such    a   mode  of  constraing   Begulation  XEX  is   n<^  only  at  varianee 
with  every  sound  principle  of  oonitrnctioa,  bub  ii  in  direct  opposition 
ito  the  rule  laid  down  in  Begulation  XLI  of  1793,  which  eoacted,  amongst 
other  things,  that  every  Regulation  should  faaye  a  title  expressing  tte 
«nbject  of  it^   and  also  a  .preamble  stating  the   reasons  for  enactiojg  ^ 
in  order  that  individuals  might  be  ab.e  to  make   themselves  aoquaiuSed 

with  the  Iswf,  and  that  Courts  of  Justice  might  be  able  to  apply  the 
Begulations  according  to  their  tree  intent  and  import ;  eee  the  preamfaAe 
and  ss.  4  and  5,  Regulation  XLI  of  1793.  Regaiati >m  XIX  of  1798  aanl 
Begulation  XLIY  of  1793,  and  every  one  of  the  forty-eight  Begnlations 
which  were  passed  on  the  same  day,  had  its  own  separate  title  -and 

preamble.  When  Begulation  XIX  of  1793  and  Begulation  XLIT  ef 
1793,  each  had  its  own  litle  expressing  the  subject  of  H»  and  a  preaoftHo 
stating  the  reasons  for  enacting  it  as  required  by  the  BegulatioQ 
XLI  of  1793,  ss.  4  and  6,  it  is  only  reasonable  to  seppose  that 
those  Regalations  respectively  oontaned  all  the  proviaioaa  whidh 
the  Legislature  deemed  necessary  with  reference  to  the  paiiioalar 
snbjecta  treated  of  in    their   respsctive    titles    and    preambles.     ¥et 

the  preamble  of  Regoletlon  XL  IV,  which  alone  speaks  of  the  oontem- 
plated  improvidence  of  tkajwBundaiis  sad  pf  the  necessity  of  protecting 
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tLeir     heirs     against  it«  is  laken    to  explain     the   meaning  of  s   10,  1867 

%egaIation  XIX,  which  Was    passed  to   facilitate  the   recovery    of  the  Mahomed 

pnhlio   dues   from   lands  hUd  exempted  from  the  payment   of   revenae  Akil 
to   (Government   under   invalid   grants,  as    well   as  to    prevent  similar  abadun-vmsa 

alienations  from  being  thereafter  made  to  the  prejudice  of  the  security  Bbbbe. 

of  the  public  revenue.  •wr^Z^., 

nthe    Legislature  intended    to  prerent   zemladars    from  granting  SsnGywai^ 

dependent  talooks   or  leases  at  inadequate   rents,  and  to   allow  them  to  w^'"' 

DXSHKAR 

treat  their  own  gprants  as  nullities  if  they  did  not  reserve  ab  least  a  Boy 
nominal  rent,  1  should  have  iomgined  that,  independently  of  the  rules 
laid  down  in  Begulaiion  XLI  of  1793,  common  fairness  with  regard  to 
those  who  were  to  be  bound  by  the  law  and  who  had  to  regulate  their 
dealings  ^cording  to  its  provisions,  would  have  induced  the  Legislature 
to  express  that  intention  in  clear  and  unambigaous  language,  especially 
when  any  violation  of  the  law  was  bo  be  attended  with  such  serious 
oonseqaences  to  unsuspecting  purchasers  :  and  I  should  have  expect- 
ed to  find  that  language  in  Begulation  XLIY,  and  not  in  Regula- 
tion XIX  of  1793,  which  related  to  an  entirely  different  subject. 
The  Bemindars,  and  those  who  purchased  from  them,  had  clear  and 
express  notice  by  Begulation  XLIV  that,  with  certain  exceptions,  no 
grants  bj  semimlars  of  dependent  talooks  or  leases  for  periodtt  exceetiing 
ten  years  would  be  Talid ;  and  no  grant  by  a  zemindar  of  any  part  of 
his  estate,  whether  on  a  term  exceeding  ten  years  or  not,  would  be 
binding  on  a  purchaser  at  a  sale  for  arrears  of  revenue.  Having  that 
Botioe»  it  was  for  them  to  regulate  their  dealings  aocorJingY* 
But  who,  without  Uie  light  of  modem  construction,  could,  on  reading 
Begulation  XLIV  of  1793,  have  imagined  that  there  #as  a  section 
in  another  Regulation,  XIX  of  1793,  passed  with  an  entirely  different 
object,  which  rendered  a  purchaser  of  a  rent^-free  lease,  or  dependent 
talook,  or  even  of  an  estate  in  fee-simple,  liable  to  be  treated  as  a  tres- 
passer by  the  Tender  or  his  heirs,  and  turned  out  of  possession  after  any 
Icnjth  of  possession  under  his  purchase,  Trevor,  J,  in  the  Full  Bench 
case  of  Sonaitm  Oho$e  v.  Moulvi  Ahd%U  Farcur  (I),  after  showing  that 
the  grant  was  an  alienation  of  part  of  a  revenue^paying  estate,  goes  on. 
to  say :— ••  Alienations  after  the  Ist  December  were,  ipw/aoto,  null  and 
void;  they  were  unauthorised  alienations  by  the  zemmdar  of  the 
Government  portion  of  the  prodooe,  as  well  as  alienatioua  of  his  own 
share,  and  were  opposed  to  the  common  law  of  the  coontry,  by  which 
a  portion  of  the  produce  of  every  biga  of  land  belonged  to  Govera* 
meat.    AS|  moreover,  the  Government  demand  on  estates  had  become 

(1)  Ante,  p.  109,  at  p.  128. 
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1667       flx6diiipcrpeta%,ttbtoMMal  ih#iKMifcatt  mooMBt  lo  penrnifU  to 

M  poMibl^  til*  JUcr— M  ef  tka  Moofi^  •!  tH«  nramfb  fuid  Imiic*  ftlit 

power  whioh  wm  girea  tp  tbe  iemindAra  ettftbUng  them  tt   onoti  wiih- 

V*  aai  reooune  to  the  OoortSt  to  dupoeeeta  the  gntntee  end  aaaeea  ti»6 

Bttm^  rente  after  my  lepee  of  time.     The  grantee  in  sbotrt  waa  ooaeidered  ee 

— ■        a  treqiMM^er,  who  had,  and  conld  have ,  jao  right  In  the  ej%  of  the  law. 

8m  GTWiii  U  followe,    thet   BeguktieQ  XIZ  ol  1703   pieerf   the  poiieeeeore  ol 

Dmkab     ^^^^^    eabeeqoent  lo    DeoMnber  1790  io   a  verf  diflerenl  poeWen 

Sot.        ^^  ^^^  which  thej  held  hefore  the  itt«iiag  of  thai  JUit/* 

fa   the  aeoood    Full   Bench  eeee  Loohg  J.,  also  teeoia  to    have 
eonridered   that,    upon   the  permanent  eettlemehti  the  ee mtndare    ooo- 

tinned  to  oolleo(  as  rerenne  the  Gorenrment'e  chare  of  the  prodnop^ 
a&d  he  alio  relied  npon  the  ancient  cooomon  law  of  the  oonntxy. 
He  iayi:«-<^'It  haa  heep  aaked  whj,  if  a  zemindar  ia   able,  aa   wufnea- 

tionable  he  fa  bj  Jaw«  to  alienate  an/  part  of  hia  eetate  bj  aale  c^ 
^f t,  he  ahoulT  ha  enable  to  create  a  rent-free  tcnnra ;  that  aa  ha  can 
giye  a  perpetual  leaae  at  a  quit-rent,  there  can  be  no  good  reaaon  whj  he 
should  not  be  ptble  to  f<»rego  h*H  rant  Wtogether ;  for  if  a  ront-free  g^ant 
beaaidto  be  injvrionato  tha  aatiite,  a  perpetual  leaaeena  qait^tal^ 
which  the  law  aUowa  him  to  maka,  might  }>9  equaUf  inj^rioiBi 
The  reaaon  why  anph  rent-frca  gran  j  oaoq^t  be  made  ia  that  tbay* 
are  eatirelj  oppoaed  to  the  theory  of  tie  pcuaiaoent  aettlementsandit 
|a  Teiy  remarkable  how  gaarded  the  law  haa  heen  m  th^  aahieat  i  te 
while  it  allowa  the  zemindar  to  giye  a  Jeaae  in  pevpetnitj»  it  nenr 
aanctiona  aook  an  alienation  as  fk  lakhing  or  rent-free  grant*  and  the  r«ttaa» 
la  obyioaa  when  the  p  rinciple  of  the  permanent  aettlement  ia  oonaidaiedf 
which  ia  olearly  hud  down  in  the  preamble  of  Be^lation  XIX  of 
179a.''  After  reading  that  preamble  he  tays:  •'it  ii  obriom  that  If  a 
lemtndar  grant  landa  to  any  one  fr^  of  rent,  be  not  only  alienatea  that 
portion  of  the  aaaesament  on  each  biga  of  the  land  whioh  tbe  law  per- 
mita  him  to  appropriate,  but  he  alao  girea  up  that  portion  whioh  i>  tbe 
GoFemment  revenue,  and  thereby  doeaaaerioua  injury  to  aaaeta  oi 
the  eaUte.  He  reliajquishea  the  quota  of  the  revenue  with  which  each 
bilta  of  a  permanently  aettled  eatate  waa  eharged  at  the  time  of  the 
aattlement ;  and  it  ia  do  aoaw»  to  aay  that  the  whole  eatate  he  la  hahle  for 
the  revenue,  for  it  ia  not  only  that  the  integral  estate  ia  liable  for  the 
whole  rerenue,  aaaeaied  opon  it,  but  each  biga  of  land  ia  responsible  for 
Its  own  quota  of  that  rerenoe-"  lu  anpbher  part  of  hia  judgmoat 
.  he  aays:  ''The  reaaon  why  such  reut-freie  granta  cannot  be  made 
is  that  they  are  entire^  oppoaad  to  the  theory  of  the  pMuaaaiil 
aett^mant/'. 
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The  argiimont  that  after  a  permanent  settlement  the  zemindanr,  when  i867 
tTtey  coilecied  the  rents  of  thehr  estate,  irero  oollecting  the  Qoyernment's  ■ 

•hare  of  the  produee  of  each  biga,  as   well  as    their  own,   appears  to  aul. 
me  to  be  fooiaded  vpon  m  fledffia,  and  based  upon  an  erroneoos  view  of  f  • 

theobjeot  and  intent  of  tho  permaaent  settlement.    In  my  opinion,  it  JBxbks. 

iff  amietake  to  suppose  that  alter  a  penoanent  settlement  the  Gorern-        

HnrrTiJLLL 
ment  conttottod  to   be   entitled  to  a    share  of  the   prodace  of  every    g^N  QtwAi» 

bigaof  land   in  the  settled  estate  in   addition  to   the    amount  which         [v. 
•  ihesemindar    engaged  to   pay  as  revenue.    It  is  an    error  to  soppose         i^y 
thatths  Gove  mmentwasy  according  to  the  ancient   lam,  entitled  nnder 
allcircamstanoes,  and  without  any  exception,  to,a  certain   proportion  of 

the  produce  of  every  biga  of  land  in  cnltiyation.  In  stating  what  the 
ancient  law  was,  the  Legislature  very  clearly  pointed  out  that  it  wsa 
subject  to  an  exception.  The  law  is  defined  aa  follows:  "By  the 
ancient  law  of  the  country  the   ruling   power  is  entitled   to  a   certain 

proportioi^  of  the  produce  of  every  biga  of  lamd  demandable  in  money 
or  kind  according  to  local  custnm*'  (1).  The  exception  is  also  pointed  out 
in  the  following  words:  'tJnless  it  transfers  its  right  thezeto  for  a  term 
or  in  perpetuity,  or  Kmits  the  public  demand  upon  the  whole  of  the  lands 
belonging  to  an  individual^  leaving  him  to  appropriate  to  his  own  use 
the  differenoe  between  the  value  of  such  proportion  of  the  produce  and 

the  sum  payable  to  the  pablio,.  wlnlst  he  oonitkiues  to  discharge  the 
latter.'* 

In  constming  the  Regulations  we  must  take  the  law  s»  it  was  defined 
Vy  the  Legislatare  with  reference  to  the  enactments  which  they  founded 
open  it ;  and  when  they  introduced  into- that  definition  an  exception  in  the 
ease  of  a  transfer  m  perpetuity,  or  of  the  limitation  of  the  pubUc  demand 
«pon  the  whole  of  the  lands  of  an  individual,  wc  must  understand  to 
mean  that^as  soon  as  such  a  traosfershouldbemade»  or  the  public  ddm«nd 
mpon  an  indi  vidnel  should  be  limited  in  the  perpetuity,  Tmder  the  operation 
ef  the  laws  which  they  were  then  enacting^  the*  Goveminent  would  ceaso 

to  be  entitle  i  to  tho  proportion  of  tho  produce  of  every  biga  to  whioh 
they  would  have  had  a  right  under  the  ancient  law  of  the  country* 
When  a  ae«nindar  entered  into  a  temporary  engagement  to  pay  a 
eertaih  sum  aa  revenue  for  the  whole  of  an  estate  whioh  belonged  to  him^ 
and  the  Qovenment  limited  the  public  demand  upon  the  whole  of  the 
lands  in  the  estate  to  the  snn>  wluoh  the  semindar  agi^ed  to  pay  aa 
revenue^  the  Government,  accordin${  to  the  lawaa  defined  in  the  regu» 
lation,  ceased  during  the  term  of  the  settlement  to  be  entitled  to  a  pro>. 
portion  o(  th9  prodooeof  every  biga  of  land  in  the  esiate*    The  publia 

(l>  AigotatioaZIX  Qt  17M^  s.  1. 
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.    1867        demand  npoQ  Ae  whok  of  the  lands  in  the   peUled  estate  was  limited  to' 
""makomi^""  the  snm  which  the   semindar   engaged  to  pay  as  rerenae,  and  be   was 
^^^^        left  to  appropriate  to  his  own  nse  the  diflerenoe  between  the  valiie  .o€ 

mm 

A  sADtirvftsA  ^^^  proportion  of   the  produce  to  which  the  Government woold  bava 

BsRCB.       been  entitled  if  the  settlement  bed  not  been  made^  and  the  snm  psyabia 

Mcrrri^ALL   ^  ^^®  seaoindar  as  revenne  nnder  his    engagement.    In   sbortf  so   Ions 

8sx  Qywal   aa  he  continued  to  pay  the  snm  which  he  engaged  to  paj  as  revecn^  be 

D call  K AS      ^^*  to  be  at  liberty,    during   the  period  for  which  the  settlement  was 

Sot.      nuule,  to  appropriate  to  bis  own  ose  the  whole  of   the  assets  or  rents  of 

the  estate,  and  in  so  doing,  to  appropriate  to  bis  own  nse  the   differenee 

between  the 'value  of  the   Goremment'a  proportion  of  the   produce,  ibat 

^Sythe  rentf  payable  to  the  occupiert,  and  the  amonnt  which  at  tbe  time 

of  the  sHtlement  be   engaged    to   pay  as   reyenue.    It  seems  to  be  a 

forcedeonitrnction  to  bold  that  the   Gk>Terament   eontinned   entitbd  to 

its  own  proportion  of  tbe  produee,  or  any  part  of  it,  when  the  semindars 

were  expressly  authorized  to  appropriate  to   their  own  use  the    whole 

difference  between  the  value  of  inch  proportion  and  tbe  revenue  which 

ibey  agreed  to  pay  permanently  in  lieu  of  it. 

The  revenue  eettlement  seems  to  have  been  treated,  so  long  as  it 
«iontiaued,  as  a  composition  entered  into  by  the  semindars  for  tbe 
revenue  of  the  estate,  and  when  the  term  for  which  the  settlement,  in 
temporary,  was  made,  expired,  the  Government  again  beoome  entitied  to 
hs  proportion  of  the  produce  of  each  biga  of  land  in  cultivation,  of 
which  an  estimate  was  made  before  a  fresh  settlement  was  entered  into. 
That  was  the  case  nnder  the  old  law,  and  then  the  semindars  were 
not  entitled  to  enter  into  any  engagements  witb  their  depeDdmi 
talookdars,  under«farmers,  or  ryots,  for  any  period  beyond  the  term  of 
their  own  engagements  with  the  Government ;  Regulation  XLIV  of 
1793,  s.  1, 

When,  however,  a  permanent  settlement  Was  entered  into,  tbe 
Government  ceased  to  be  entitled  to  anything  beyond  tbe  amount  which 
the  seroindan  contracted  to  pay  as  revenue,  and  tbe  zemindars,  accord* 
ing  to  a  solemn  decla  ration,  became  the  proprietors  of  tbe  lands.  Tbe 
property  in  the  soil  was  vested  in  tbem,  and  tbey  were  at  liberty  ^'to 
transfer  by  sale,  gift  or  otherwise  their  proprietary  rights  in  the  whole 
or  any  portion  of  their  respectiTC  estates"  (Begulation  I  of  1793,  a.  9^ 
and  to  let  their  lands  in  whatever  manner  they  might  tbink  proper* 
subject  to  the  restrictions  in  Begulation  YIII  of  1793 ;  see  s.  52  of 
that  Begulation.  They  were  also  authorised  to  grant  dependent 
talooks  ;  see  8.  6  of  Regulation   XLIY  of  1793 ;  and  to  distnun  f6r  tbe 

rents  due  from  their  tenants ;  Begulation  XTII  ofl7d9fi'S>   They 
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•  were  however  expressly  restrained  at  the  time  from  granting  leftsev  or        18^7 
talooks  for  anj  period    exoeoding  ten  years,    exoept   for  the  purposes  ""^JiThomJb^ 
mentioned  in  s.   8,  Begnlation  XLIY  of  1793,  for    whtoh  they  were         akil; 
allowed  to  make  grants  in  perpetniby  ;  and  all  leases  and   grants,   with  a  ^* 

few  exceptions,  snch  as  those  made  for  the  purposes  mentioned  in  s.  8f 
Begnlation  XLIY  of  1793,  were,  in  the  event,  of  a  sale  for  arrears  of 
revenue,  to  stand  cancelled  from  the  day  of  sale. 

S-  6  of  Begnlation  VITI  of  1798,  and  s.  2  of  Begnlation  XVII  of 
1793,  show  very  clearly  that  the  Legislature  did  not  consider  that  tHe 
zemindars  after  a  permanent  settlement,*when  colleotino:  the  rents  of 
their  estates,  would  be  collecting  public  revenne  from  their  dependeot 
talookdars,  farmers,  and  ryots,  or  that  such  talookdars,  farmers,  and 
ryots  would  be  paying  to  Government,  through  the  zemindars,  the  share 
of  the  prodiye  to  which  under  the  ancient  law  the  Government  would 
have  been  entitled  if  a  settTment  had  not  been  made  ;  for  what  was  the 
use  of  declaring  that  the  talookdars  specified  in  s.  6,  Begnlation  VIII  of 
1793*  vix.,  those  who  by  virtue  of  an  express  stipulation  in  their  sanads 
or  title  deeds  then  paid  their  revenue  through  the  zemindar,  should 
continue  to  pay  their  revenue  through  him,  if  it  was  contemplated  o^ 
intended  at  that  time  that  every  dependent  talookdar  or  ryot  or  occupier 
of  land  who  should  pay  rent  to  the  zemindar  should  be  deemed'  to  be 
paying     to  Government   through  the  zemindar  the  Government's  share 

off  the  produce  of  the  land.  Moreover,  the  kists  or  instalments  of 
revenue  payable  by  the  zemindar  to  Government  were  not  necessarily 
dae  at  the  same  time  as  the  instalments  of  rent  payable  to  them.  By 
B.  6i*  Regulation  VIII  oE  1793,  which  was  passed  for  the  benefit  of  the 
under-farmera  and  ryots,  the  zemindars  were  required  '*  to  adjust  the 
instalments  of  the  rents  receivable  by  them  from  their  under-rentera 
and  ryots   according   to  the   time   of   their   reaping   and   selling  the 

produce.'' 
In   the  -present  case,  the  grantor  in  some  of  the  grants  was  not  a 

zemindar  bnb  a  mokuraridar,  and  the  question  is  whether  his  heir  can 

resume   lands  granted  by  him  rent-free,  though  he   pays  rents  to  the 

zemindar  and  the  zemindar  pays  revenue  to  Government.  It  follows 
from  what  I  have  already  stated  that,  in  my  opinion^  the  heir  oannot 
resume  the  lands. 

If  a  grant  rent-free  by  a  zemindar  who  pays  revenue  to  Govemment 
is  not  a  gnut  to  hold  exempt  from  the  payment  of  revenue,  ^t  follows 
that  agn^ant  made  by  a  tenant  of  the  zemindar  to  an  under-tenant,  rent- 
free,  would  not  be  a  grant  to  hold  exempt  from  the  payment  of  revenue* 
Bat  some  fl  my  late  ooUei^aes  have  expresses  an  opimoxi^that  xentJree 


IM  KILL  BUOH  BUUBBS. 

Mahohb*    CttBte  to  bold  oxenipi   from    tho  p^jMooi  of  rwrewub   UfKm   Mm 

Ajul.       sobject  Trofor,  J.,  Migri:*'Tbo   pktoliff   io  this  omo   it   ft  nMErtsi 

ABMSiummk    4v*d*i*»  ^  >^  penom  «bo  bolds  tbo  eoUlt  ui  Uam  ei  ihm  praprMter* 

BmuML      Bo  M»  tbwefor^  under  8.   10  of  Bognlfttkm  XIX  of  1793,  autfaoriaod 

llorTirlAi.1.  ""^  >wyiiiod  k>  eolloci tbo  rvni  forth*  lands  ftt  tho  r*to  of  tbo  porgimii» 

&ui  Qywal  Mid  to  diipooiiwo   the   graotoe,**  that  ia»  the   granteo   who  puiobasod 

j^J^^^^    fnn  bio  anoeotor^  *«  of  tho  proprietaiy  rigbt  &i»  the  laad,"  Ao.    Oamp- 

Bor*        boll  ,J«aJflOMy8s"  The  word  'rovoono '  betoff  ia  my  view  usodui  tho 

awm  of  tho  khiraj  payable  bj  tbe  rjot  or  ooltiTatoft  it  toemfl  to  no 

to  bo    qoito  UBiaaterial   whether  tho   plain tiif  it  tho  semi  odar  or  the 

aeeigneo  of  the  aeiniinlar  of  the  first,  eecoodithLrd,  or  tenth  degree  of 

•mb-iofottdatioik  The  eoit  nMy»  I  oooeiden  bo  aaintainod  by  any  pereoa 
eolatled  to  reoeiro  the  kbiraj." 

Bat,  if  there  are  tab*iDfemdatieae»  as  they  are  oaIM,<frnithorteD 
dependent  talooka  or  leaeoe  xaterrening  between  the  aemindar  and  tho 
eoltiTator,  each  of  the  talookdan  ooUeota  rent  from  the  bolder  of  the 

tenure  next  b^w  hiai»  and  it  ie  only  the  laet  who  reoeives  rent^  or  a 
ahareof  the  prodnoe  of  the  eoiU  from  the  actnel  oaltitator.    The  mere 

axgOBonithai  the  rente  payable  by  eaoh  of  tho  Tariooe  onder-tenaiitir 
to  the  landlords  under  whom  they  reepoetirely  hold  ie  rotremie^ 
aeenatometo  bo  ft  elronc^  argament  against  tho  oorreotness  of  tho 
doctrine  thatr  after  a  permanent  Botilmeot,  all    rent   is  reyenue  within 

the  meaning  of  a.  10,  Begnlation  XIX  of  1793.    la  Ba^  IfedXMnt&i'b 

case(l)  it  wae  held  that  the  gvanior  eoald  treat  the  grantee  as  a  treepeseer 
and  tarn  him  oat  of  poesession^  and  the  Sadder  Court  went  to  the 
extent  of  reTersing  the  decision  of  the  Zilla  Jodge^  because  he  hold 
thet  tbe  granteo  to  whom  the  r^nt-free  grant  was  made  was  eo^od 
to  retain  possesswn  of  tbe  lands  upon  condition  of  his  paying  rent  M 

them  at  the  pergunaa  nte^ 
In    tho    Full  Beneh  case    of    Bonakm    Glom    w.  AhM  Fkrat  (!> 

TVeror,  J.»  sayt:^  The  grantee,  in  short,  was  considered  as  a  trespaesor 
who  had»  and  could  haTO,  no  right*  in  the  eye  of  the  law.** 

Norman,  J.,  then  ofBoiating  as  Ohief  Jo6tiee»8ay8:''S.  10 of  Begu^aHoft 
XIX  of  179S  authorised  the  semiodars  to  resume  or,  ia  other  wordsi  to 
retake  poswesskm  without  a  enit/*  Pandit,  I^  says:"  The  law  oonld 
not  provide  rul(*s  for  anyUiing  less  than  tbe  power  it  had  giren.  vui^ 
that  of  oufiting  the  lakhirajdar ;  and  so  no  provision  was  made  for  any 
other  limited  mode  of  exoroiting  that  power  which  tho  landlord  maqr 
find  it  ezpedieot  to  adopt."^ 

(IJ  S.P.  A^1856^  Wk  (2)  dnie,  p.  t09i 
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&  WMf  bowerer,  Held  bf  the  Jadicial  Oommlttee  tint  A|ntroliesev  At  ft 
Bftle  fov  amen  of  revenue  oonld  aot»  under  s.  5,  Heffnlation  XLIY 
of  1793»  treat  a  talookdar  as  a  trespaeeer  and  tarn  him  oat  of  pnsseaaion, 
bat  thui  he  ooald  only  reoover  the  same  rents  from  him  as  the  former 
prepnetur  ooeld  hare  done  if  the  tfraat  had  not  been  made. 

If  the  deeineo  of  the  Badder  Court  in  Baja  Itodhnaraim'i  case  (I), 
and  the  prUnnples  laid  down  in  theaeoand  Fell  Bench  ca8e,aiid  in  the  oaaa 
of  Bmatan  Cffkof  ▼.  Ihiml  Fmrar  (2),  are  oarreot,  that  the  gimator  of 
a  rent-free  tenure  and  Ine  hears  ean,  under  a.  10  of  Beffulation  XIX 
of  17d3,  treat  the  grantee  as  a  trespasser  and  torn  him  out  of  possessioa* 
the  grantor  and  his  heirs  will  hare  a  greater  power  as  against  a  pui^ 
chaser  of  lands  for  which  no  rent  is  reserved,  than  a  purchaser  at  a  sale 
for  arrears  of  rerenne  would  have  under  s.  6,  Regulation  XLIV  of  17(^ 

It  appears  to  me  to  be  a  great  anomaly  that   a  grantor  sbonid  hfive  a 
greater  power  against  the  grantee  to  whom  he  has  sold  lands   rent-free 
than  a  purohaser  at  a  sale  for  arrears  of  revenue  who  claims  through 
the  Government  adrersely  to  the  grantor.    • 

It  is  a  general  principle  of  law  that  a  man  shall  not  avoid  his  own 
graat|  and  another  that  an  heir  is  bound  by  the  acts  of  his  ancestor 
in  respect  of  lands  which  he  inherits  from  him.  Those  principles  are 
founded  upon  justice  and  common  sense,  for  law  is  intended  to  suppress 
fnkud,  not  to  eocouvage  it 

In  the  case  to  which  I  have  just  referred*  Banee  Sumomoyee  v« 
MaXeurtfJa  StUteescihunder  B&y  (3)«  the  rule  by  which  a  bishop  was  not 
%llowed  to  invalidate  bis  own  grant  under  the  disabling  Statate  1  Jliia.» 
c  19,  was  referred  to  lor  the  purpose  of  illastrating  a  general  principle  of 
constroction.  The  rule  did  nut  directly  govern  the  case  before  the 
Privy  Council,  for  the  question  there  was  whether  a  purohaser  at  a  sale  for 
arrears  of  revenue,  having  a  right  to  treat  a  semindar's  engagement  with  a 
dependent  talookdar  as  cancelled  under  the  provisions  of  s.  5,  Regulatioa 
yill  of  i793i  could  treat  the  talookdar  aa  a  trespaBser>  and  turn  him 
oat  of  possession  or  merely  enhance  his  rent  to  a  fair  rate.  There  was 
BLO  doubt  as  to  whether  the  auction-purchaser  ooald  treat  the  engagement 
under  whioh  the  talookdar  held  as  cancelled.  But  tbeprtnotple  referred 
to  in  the  case  in  the  Privy  Oooncil  is  pecaliarly  applicable  to  the  present 
ease,  in  which  the  question  is,  whether  a  aemindar  oan  treat  his  own 
grant  as  void,  or  whether  an  heir  can  avoid  a  grant  made  by  hislanoestor. 

The  following  renuirks  of  Lord  Justice  Turner  (4)  in  delivering  the 
opinion  of  the  Jadioial  Uommitteoi  are  so  pertinent  to  the  present  ease  that 
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(3)  10  Hoove's  I  A.,  128* 
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we  tULti  BIirOH  ATTUKaS. 

1 W        I  need  not  offer  aoj  Apology  for  qaoting  them  s— "Eoglieh  hawjBTM 
^  familuu*  with  tho  principle  of  conetruction  ^applied  m  eArl/  m  the  time  at 

MiRoifSD      ^^  ^^^^  ^^^  ^  ^^^^^  ^^^   ^  ^^^  diMbling  bUtnte  of    let  Elis^  c.  19, 

9.  s.  5,  and  in  Meveral   modern  reported  cases  between  landlord  aod    teoaixty 

Ai^DNi«n«A  omclansea  of  forfeiture  in  leates.    Words  whieh  make  a  bishc^'s  graxi.4 

'       'utterly  void  and  of  none  eifect  to  all  intente,  oonstmotion  and  parposes/ 

If  aTTTLAi.c.    have  been  held  not  to  pre? ent  the  grant  from  being  good  and  binding 
^  on  the  grantor,  and  in  eome  oases  oonfirmable  by  the  sncceesor  ;  aod  no 

Debkas     a  protjso  in  a  lease,  that  it  chonid  be  Toid  altogether  in  ease  the  tenaiit 
^^^*        should  negleot  to  do  a  certain  act,  has  been  held  only  to  make  it  TOtd- 
*ble  at  the  option  of  the  landlord.  Their  Lordships  do  not  cite  thee« 
as  anshorities  go? eming  this  case,  but  mention  them  only  as  illustratinic 
«  geneml  principle  of  oonstmctioa  whioh    for  its  justioe,   reasonableneasa 
and  couTenienoe  must  be  considered  of  universal  application.  In  th« 
present  case,  the  object  of  the  QoTemmeot  was  that  that  the  jumms 
should  be  duly  paid,  and  that  the  means  of  paying  it  should  not  be 
Withdrawn  by  the  improvident  grants  of  the  semindars  who  had  made 
default  ;  but  cases  of  deilaul|    might  often  arise  where  ce  improvident 
grant  had  been  made,  where  the  talookdars  and  the  ryots  held  at  proper 
rents,  and  the  default  wai  owiog  to  extravagance,  mismanagement^  o^ 
other  oauses,— -in  such  cases  the    (Government  cannot    be    sup  posed   to 

have  intended  a  wanton  and  nnjnst  disturbance  of  vested  interests." 

It  IB  to  be  observed  that  the  principles  hiid  down  in  the  second  Fall 
Bench  case  apply  not  only  to  rent-free  grants  of  dependent  talooks  and 
leases,  but  also  io  grants  by  a  aemindar  of  the  whole  proprietary  rights 
in  a  poition  of  an  estate.  This,  if  possible,  carries  the  doctrine  to  m 
more  dangerous  extent  than  if  it  were  confined  to  leases  and  independent 
talooks.  Trevor,  J.,  says  :— "The  instrument  is  a  grant  in  fee-simpla 
of  22  biRas  of  the  grantor's  revenne  paying  estate  to  the  grantee,  to  be 
held  by  him  free  of  revenne  for  ever  and  it  can  in  no  way  be  ooostrne  d 
as  a  lease,  for  there  is  no  annual  return  o!  rent  made  by  the  grantee  as 
tenant,  either  in  labor,  money,  or  kind  ....  Had  it  been  a  lea«»^ 
however  pmall  the  rent  reserved,  it  would  have  been  legal  under  the  terms 

of  s.  8  of  Kegulation  XLIV  of  1793;  but  as  it  is  s  grant  involving 
that  whirh  the  setnindar  bad  not  the  p^wer  to  grant,  via-,  the  Govern, 
ment  pr^rt  ion  of  the  pro  ^uoe  of  the  land  granted  in  perpetuity,  it  is 
altogether,  as  it  seem  a  to  me,  illegal  and  contrary  to  the  policy 
of  the  law  as  laid  down  in  Rpgulation  XIX  of  1793."  The  grant, 
no  douqt.  cont'eysd  all  the  grantor's  interest  in  the  entate  to  the 
grantee  and  his  hrirs  for  ever,  and  is  what  we  should  call  in  Bngliah 
law    a  grant  in  fee-sinple^    and    what    I  should    call  in   the  worda 
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rtekta  in  a  portion  of    hv%  estate.    It   matters  not  whether    the   errant  "" """" 

•        •  *i       ..        1.1.         ..•.,.,  .  Maiiomkd 

was  for  a  large  or  a  small  portion  of  the  estate,  for  half  the    zemindar  i,       .  akii. 

or  for  the  whole  or  parb  of  a  Yillage  or  mehal.    The  zemindar  retained  ^* 

no  right  or  interest,  reversionary  or    otherwise,  in  the  land  granted,  and       q^^^^^ 

h9  reserred  no  rent  for  it.    Trevor^  J.,  treats  it  as  a  grant  in  fee-simple 

without  any  reservation  of  rent.     Bnch  a    grant  oonyeys  all  the  pro-    aL^^o'v^^'^ 

Prietor's  righ  ts  In  the  land.    If  the  grant  of  the  22  bigas  of  land  for  a  t;. 

•  tank,  rent-free,  was  a  grant  of  the  Government's  portion  of  the  produce      1>»»hk^» 

*  of  the  lands  granted,  and  therefore  Toid,  and  the  gjlantee  was  a  trespasser* 
because  the  grant  did  not  reserve  a  rent,|a  similar  grant  by  a  zemindar  of 
^he  greater  part  of  bis  zemindari,  or  of  a  whole  village  or  mebal  to  a  man 
and  his  heir  for  ever,  without  reserving  a  rent,  would  be  void,  and  the 
grantee  might  be  treated  as  a  trespasser  and  turned  out-  of  possession, 
even  though  he  might  have  paid  a  large  sum  as  purchase-money  for  the 
grant. 

A  grant  in  fea-simple  or  a  grant  of  a  zemindar's  proprietary  rights 
in  a  particular  part  of  his  zemindari,  or  in  a  parbioular  village  or  mehal, 
to  a. purchaser  and  his  heirs  for  ever,  does  not  usually  reserve  a  vent  or 
conditions.  A  mortgage  by  a  zemindar  of  his  whole  proprietary  rights 
in  a  portion  of  his  estate  by  conditional  sale  would  not  reserve  a  rent. 
When  foreclosed,  the  conditional  sale  becomes  absolute ;  but  still  it  has 
only  the  effect  of  an  absolute  grant  or  transfer  by  the  zemindar  of  Lis  pro* 
prietary  rights  in  a  portion  of  his  estate  without  any  reservation  of  rent. 
8s.  9  and  lO,  Begnlation  I  of  1793,  provide  that  the  grantee  in  such  a 
case  is  entitled  to  have  the  revenue  apportioned,  and  to  hold  the  lands 
included  in  his  grant  as  a  separate  estate,  subject  to  only  that  portion  of 
the  revenue  which  may  be  assessed  npon  it  under  the  provisions  of 
■.    10.    But  if  the   grant    is    void  under  s.  10,  Hegulation  XIX  of  1793, 

because  no  rent  is  reserved,  the  zemindar  or  his  heirs  may  intercept 
the  grantee,  and  before  he  can  obtain  a  butwarra,  or  get  the  portion  of 
the  estate,  which  has  been  conveyed  to  him  converted  into  a  separate 
^ntate,  may  treat  him  as  a  trespasser  and  turn  him  out  of  possession, 
and  resume  the  landj  which  he  or  bis  ancestor  bad  sold.  Besidps, 
if  the  giant,  as  held  by  Trevor,  J.,  is  null  and  void  under  s.  10^ 
Begu^ation  XIX  of  17  93,  the  Government  officers  could  not  legally  give 
effect  to  it  by  oar  rying  out  the  provisions  of  s.  10,  Regulation  I  of  1793, 
in  respect  of  the  lands  included  in  it.  It  is  dear  that  the  Legislature 
never  contemplated  that  such  grants  would  be  void  if  made  rirnt-free. 
There  could  be  no  reason  why  a  man  who  purchases  the  whole  interest 
or  proprietary  right  in  a  partioular  mehal  or  other  portion  of  an  estate, 
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toibe  semindar  m    woUm   hifl   portion  of  tlie  CtoTwumeut  revairaft 
toboMaested   upon    the  lands  oooTeyed  to  him.    It  that   part  of  tii« 
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^  semindari   which  is  lold  to  him  ia  liable  to  hara  its  own  portion  of  tho 

Bbbbi.      xBTenna  aaaoanod,  wh»t  naoeafiiy  oan  there  be  for  an/  naarr  atioa  of  nmk 

*~'        to  the  aemittdar,  who  parts  with  all  hie  intereete  in  it  P    There  cannot  bo 

Sen  Otwal  *>^7  g^^w^tey  naceeaitf  for  the  reMrration  of  rent  to  a  aemindar  who  sella 

^J^  all  his  propriefeary    rights  in   one-half  o!  hie  semindari,  than  theve  is 

2^^       for  a  I  eeea  ration  of  ren  ^%f  a  semindar  who  seUs  his  whole  iatinosit 

Begnlatiott  ZLIV  ci  17t3  dees  not  apply  to  giants  el  proprieiaty  ri^ita 
bvt  only  to  dependent  talooks  and  leases.  It  bte  no  refcA^eoee  to  smnie  la 
ffee-simple/'  or,  as  they  may  be  more  properly  deeigoated  in  the»olM4il» 
grantsof  the  whole  of  a  temlndai'i  rights  and  iniereste  in  a  parteC  his 
eitate.  No  one  will,  I  think,  after  reflootiob  and  a  cariM  ooliiid^nilMC 
of  Regulation  I  of  1793,  ss.  9  and  10,  hodd  that  snch  grants  are  yfMt 
nnder  s.  10,  Begolation  XIX  df  1793,  if  no  refnt  is  reeenred  to  tiM 
grantor.  It  is  clear  that  ol.  3,  H.  10,  RegnlAtion  I  ef  1798,  whieb  bag 
been  referred  to  by  KdnasD,  J.,  does  Hot  reqairo  a  feoV  to  bo  woiifuJ 
totheiemindarnpodthe  grant  of  his  proprietary  ri^fhts  in  tiM  MhUm 
or  in  a  portion  of  his  estate ;  it  merely  contains  dtfectioiii  as  to  %btf 
apportionment  of  the  GoTemment  rereane  where  kn  estate  is  divided 
into  two  or  more    distinct  portions.      The  sectioil  ,hks   ftiothing  to  4b 

with  the  reservation  of  rent  npon  the  grant  of  a  dependent  talook 
or  lease,  which  by  the  express  terms  of  cl.  10,  Begolation  |  of  1793, 
Art.  IX,  is  excladed  from  the  provisions  of  that  clanse. 

Another  theory,  as  regards  the  effeot  of  s.  10,  EeRulation  XtX  of 
1793,  has  been  propounded.  Norman,  J.,  says:—'*  If  inunediately 
after  the  settlement,  the  aemindaris  conld  have  been  split  op  and 
subdivided,  and  largo  portions  of  them  disanneied  from  the  pareni 
estates  by  rent-free  grants  without  notice  to  the  Goyemmeot,  the 
seoority^  of  the  Goverameot  rereaue  woald  have  been  enormously 
Imperilled.  It  may  be  said  that  if  the  semindar  made  dfl^nlt^  tbg 
wliole  estate  might  be  sold,  and  the  grantees  el  the  zemindar  would 
have  no  title  as  against  the  auction-purchaser.  II  sueh  grants  had 
been  permitted,  it  is  by  no  means  clear  that  semkidaris,  whea  soidL 
would  have  realised  prioes  suflicient  to  coTer  arreartk  Tbei^  wonhl 
hav.  been  great  risk  that  the  boundaries  of  lemindarie  woaM  haw 
beooroe  oonrounded,  and  taht  id  aHnoet  every  ease^  a  pnfofaasor  ata  sate 
lor  arrears  of  rsTenoe  would  buy  little  nova  that  a  tu^  ol  bm  iwlkd\lt» 

(I)  Ankf  p.  804. 


^1  ft  g9«ai  of  ft  dapmicUn^  teiook  op  Iqa86,  wlutihjdr  ft  vent  is   rar^fved        1867 

OT   net,   does  not   disanaex  the   iaads  inoluded   la  it  from   the  pftrent     Mahoiobd 

estftto.    Th^   IftndB  still  r^mftiii  ft   part   o£   the  e^tftta   Hable  for   the         Axii* 

v. 
rsrenqe  reserred  for  the  estate,  and  to  be  sold  with  the  remainder  of  the  MAx>unvmk 

estate  for  any  arrears  of  sach  rereane,  aad  when  soU,  the  lease  or  talook  Bntf. 

stood  cancelled  by  virtue  of  s.  6  of  Regalation  XLIV  o!  1793.    I  oaonot  Mqtttlall 

see  what  iasterest  the  Goveraaieot  could  faftYe  in  ooiopelliBg  the  semin-  S>^  OrvrAi 

•  4arto  reBorraareoti    or  how«    if   th^yl^ad  pn^h  w  interest^  it  could  DiJ^j^^^ 

•be   protected  by  compelling   the  reservation   of  a   mere  Dominal   rent*  Sot. 

As  to    the  risk    f4    eonfoupdiog   ^he   bonndari^    of  the-semindaris^ 

I  Bm  at  ft  loss  to  9A<lorstsnd  how  th^  reservation  of   a  ^ominaU   or  even 

ef  a  substantial*  rept  WPf^M  prevent  such  risk,  ^ven  jl  it  would  have 
dope  so,  surely  ftome  bi^tt^r  poptrjivapce  than  that  ofenconraging  fraud 
0iA  idlowiAg  the  f^antor  or  his  heirs  to  eopmit  the  injustice  cf 
repudiating  his  own  grant  might  bave  bf  en  devised  fpr  that  purpose. 

It  has  been  said  by  one  of  wy  oo^e^gn^8  tWt  we  are  bound  to 
ftdoinistev  the  poliey  ol  the  law  if  we  can  discover  it,  spd  be  arrives  at 
the  eoBclusion  that  the  whole  policy  of  oar  reveioao  legislation  is  against 
the  creation  of  rent-free  grants.  With  all  respiset  for  that  opinion,  the 
doctrine  of  adminiatoriag  the  poliey  of  a  law  iip pears'  to  me  ow  oC  the 
nest  dangerous  that  I  ever  fasaisd  psopounded  as  a  rule  of  coostmction. 
We  are  bound  to  adminidtar  the  law  as  we  find  it  laid  down»  and  not 
what  we  may  imagine  to  have  been  tl|e  poKoy  of  the  Iav.4naker8.  We 
enght  not  to  ^epriv^  e  imu  of  If^s  wbich  he  h^  pu^based,  and  <A 
whieh  faa^and  his  aneostors  hare  been  in  imdietuiiied  possession  for 
nearly  half  a  centary»  by  ^imm^tm^g  ibhe  pojjcy  4>fa  law  or  of  a 
syi^evigllej^sli^i^n  w¥ioh  is  no^  ezprsssed  bj  tb^  law-makers.  The 
poliey  <4  our  na^sni;^  Jegieh^tioi^  is  to  secure  the  revenue.  I  trust 
t^  it  i|8  not  to  be  carried  put  without  regard  tp  jwtips.  Who  is  to  le 
fbs  fv^dge  of  wh&b  grant?  are,  and  what  are  uot;  against  the  polioy  of  our 
revenqiB  legislation  P  Is  it  to  depend  i;pon  the  opinion  of  each  indivi* 
^oal  fTiidge^  (m:  only  upon  tb^  declared  intentions  of  l>he  Legii^atore  ? 
It  was  ^bdii^tt^d  b^  one  of  the  l^^rj^ied  Judges  who  delivered  judgu- 
;nept  jp  the  second  Fall  Bench  case  in  18d&,  that  it  might  appear  unjust 
flipd  ineq|ii;iital?le  j^hat  any  person  should  have  a  light  to-  take  advantage 
of  bis  .own  wrong,  and  that  grants  made  for  consideration  should  be 
xesnmable  by  the  party  making  them.  But  he  added,  '^rhaps  the  policy 
whidi  dictated  the  law  preferred  to  protect  the  rights  of  the  Clovem*^ 
moot  without  any  regard  te  the  hardship  or  injustice  notibed  above.'^ 
¥rfaat  maxiTs  property  mVi  be.  safe  i(  euoh  rules  of  eonstruoticm  be 
adoptedP  Who  is  to  decide  whether  p^  is  afpsiivit  the  policy  of  iherevsno^ 
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18G7        l*iwB  to  ollow  a  man,  for  a  yalnable  conBideration,  to  grant  a  lease  ato  i^ 

^   .  ^  nomiual  rent,  and  to  repudiate  all  leases    or  giants  which  ho  himaell 

Mahomed 

Akil        his  made  if  they  are  rent-free  P    Upon  this  point  Tar  ions  opinions  are 

AaAr^^^'^.       entertained  b/    different    Judges.    For  my  own  part,  I  hold  that  it  was 

Bbbkb.      not  against  the   policy  of  the  revenue  laws,  or  of  the  permanent  seitle- 

-,  ment,  to  allow  a  aomindar   to  aroid  hit  own  or  his  ancestor's   rent-free 

mottvlall 

Sax  GrwiL   grants.    IC  the  Legislature  has  declared  that   all  rent-free   grants  are 

Db^'ia       ^^^^*  ^^  °^°^^  administer  the  law  as  we   find  it,  howe?er  much  we  may  . 
Bor.        reject  it  and  disspproye  of  the  poliiyy. 

But  the  rSil  question  is  .whether,  when  the  Legislattire  used  the  word 
"  revenue,"  they  meant  "  rent,"  or  meant  only  that  which  they  expres- 
sod.  Lo  J  h,  J.,  in  his  judgment  in  the  2nd  Full  Bench  case,  says  :^**  Ths 
preamble  (Regalation  XIX  of  1798)  clearly  lays  down  the  prindpls 
upon  which  tUereyenue  was  assessed,  what  part  of  that  reyenne  was 
to  be  considered  as  rent  {vu^  the  differenee  between  the  assets  of  an 
estate  and  such  portion  of  them  as  Goyemment  might  think  fit  to 
appropriate),  an  d  it  distinctly  repudiates  the  aemindar's  rights  to  make 
a  grant  exempt  from  the  payment  of  revenue,  such  revenue  necessarily 
comprising  rent"  (I).  The  argument  fails  to  prove,  to  my  mind,  that 
that  portion  of  the  assets  of  an  estate  whioh  Qovemment  does  not 
appropriate,  and  for  which  the  lemindar  was  not  bound  to  aoooant* 
is  revenue.  The  alignment  is  that  the  Regulation  shows  what  part 
of  the  revenue  was  to  be  considered  rent  The  ooudusion  is  thai 
the  part  whioh  was  to  be  oonsidered  rent  was  intended  to  be 
included  by  the  Legislature   when  they   used    the    word   **  revenue." 

If  the  Kej(alation  shows  what  pari  of  the  assets  is  to  be  considered 
as  rent,  and  what  part  as  revenue,  why  are  we  to  bold  that  the  LegiS" 
hture  intended  to  include  in  the  word  ^  revenue"  that  which  they 
intended  to  be  considered  as  rent  P  Is  it  not  more  reasonable  to  suppose 
that  I  he  Legislature  intended  by  the  word  *^  revenue''  that  part  which 
T/as  not  rent,  especially  when  in  the  same  Oode  they  use  the. word  ^rent*' 
as  something  distinct  from  revenue :  and  Loch,  J.,  admits  that  the 
zemindar  may  remit    his  share    of  the  rent,    but  he   says   he  has  *'  no 

authority  to  remit  any  portion  of  the  revenue,  and  therefore  that  a 
p  orpetual  lease  or  a  quit-rent  which  does  not  provide  for  the  full  quota 
of  revenue  from  each  biga  of  land  is  as  invalid  as  a  rent-free  grant." 

If  as  stated  by  Loch,  J.,  the  difference  between  the  whole  assets  of 
an  estate  and  such  portion  of  them  as  Government  thought  fit  to  appro^ 
priatei  was  rentj  rent  was    the  part  not  appropriated   by  QoTSrnneiit 

(l)  Ante,  p.  86. 
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Mow  ihen  oould  revenne,  vbich  was  the  part  appropriated  by  Gorem* 
menfc,  comprise  rent^  which  was  the  part  not  appropriated  by  Govenr 
ment  P 

The  argnmeDt  aBsrimeB  that  when  a  zemindar  has  engaged  for  and 
pays  a  certain  snm  fixed  permanently  as  the  re-venae  of  an  eatatef 
the  Government  still  retain  a  share  in  the  rent,  on  that  part  of  the 
assets  of  an  estate  which  they  have  not  apprproiated.  If  this  is  so 
what  becomes  of  the  declaration  mado  at  the  time  of  the  permarent 
settlement  by  s.  1,  Begulation  II  of  1798,  that  the  revenue  payable 
to  Government  had  leen  fixed  for  everP  If  the  assets  for  the  snms 
paid  by  the  ryots  jire  part  of  the  revenue,  they  surely  bad  not  been 
fixed  for  ever.  It  was  the  very  object  of  the  permanent  settlement 
to  induce  the  rcmindars  to  improve  their  estates,  and  thus  from  time 
to  time  increase  the  assets ;  and  for  this  porpose  the  Governmert 
appropriated  as  revenue  a  fixed  sum,  and  left  the  remainder  of  the 
assets  to  the  zemii.dars.  Before  the  peimanent  settlement  the  Grovem- 
ment's  share  of  the  assets  was  liable  to  frequent  variation.  It  may 
be  asked,  it  Loch  J/s  argument  is  correot,  what  part  of  the  assets 
must  be  reserved  as  rent  in  order  to  prevent  the  grant  from  being 
exempt  from  the  payment  of  revenue  P  If  a  question  arises  whether 
the  share  whidi  belongs  to  Government  of  the  assets  has  or  has  not 
been  reserved  under  lease  by  a  aemindar,  how  is  that  question  to  be 
determined  P  If  it  belongs  to  Government  one  would  imagine  that 
when  collected  it  must  be  paid  over  to  Government.  Yet  no  one 
will,  I  think,  contend  that  a  zemindor  is  bound  to  pay  to  Government 
any  portion  of  the  rents  reserved  under  leasee  or  grants  of  dependent 
talooks.  I  concur  with  Loch,  J.,  that  if  it  is  neoeasary  to  reeerve 
a  rent  at  all,  it  is  not  sofiioient  to  reserve  a  mere  nominal  rent, 
but  if  it  is  compulsory  upon  zemindars  to  reserve  a  rent  equal  to  that 
portion  of  the  assets  to  which  the  Government  would  have  been 
efititled  if  the  lands  had  not  been  permanently  settied,  how  is  it  to  be 
ascertained  whether  such  a  rent  was  reserved  or  not,  when  it  is  dear 

that  before  the  permanent  Settlement  the  amount  payable  for  revenue 
was  flnctuating  and  dependent  npon  the  will  of  Government  P  If  a  lease 
or  grant  after  a  permanent  settlement  i»  to  be  avoided  by  the  grantor, 
because  it  does  not  reserve  that  vrhioh  would  have  been  the  Govern- 
ment*s  share  of  the  assets  if  the  settlement  had  not  been  made,  it  will 
be  impossible  to  asoertaiu  whether  such  rent  has  been  reserved  or  not. 
Sven  if  it  should  be  held  sufficient  if  the  rent  reserved  is  equal  to  th^ 
full  quoca  of  revenue  fixed  by  the  permanent  settlement  for  eac}i 
biga»  inextricabls  oonf usioa  will    arisei  and   it  will  be  neoessarj   in 
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Utf        etery  oast  in  wliioli  •  ffnvt  or  Iteae  is  diapQiad  ie  tmm  «a  iawia 

UABtMuT'  "^b^^^v  ^^^  smoont  rasarTed  btara   the  same  piopartion  io  Uis  soiiii4 

Anil.        produce  of  the  laod  included   in  the  grant  as  the  assesament  opon  tlie 

AsADVHNiMA  ^^'^  ^^  ^^*  sstate  bears  to  the  whole  of  its  aetoal  prodooe  i  and  ^he  (rpai 

Baasa.       of  snob  an  issue  will  inrolye  the  same  inquiry  as  would  be  netnssarf  if  the 

MutTTLai.li    R"^"^^  ^^  ^^'^  ^®  proprietary  right  in  the  lands  ooDTeyed  to  him  a^d 

Sail  Qywal  was  appljing  for  a  bntwarra  ;  and  this  will  be  the  case  even  if  the  ffvaiii 

J^^'  eoniprlstfd  only  a  few  bigas  or  kaats   of  land.     Indeed,  as  it  has    beea 

IKoT.         already  shown,  after  a  permanent  settlement,  no  parttoular  por^eo  of  (bo 

whole  revenue  is  payable  for   any  partioular  biga  i  and  even  if  it  were  ao; 

it  would  be  almost  imposmble  after  extensive  improvements  in  an  estate^ 

to  say  what  proportion  the  revenue  of  any  partioular  biga  of  land  beas» 

to  the  whole  assefes  ef  the  estate,    la  the  aeoood   Fall  fieooh  oasSf  Iba 

land  ia  question  was  at  the  time  of  the  permanent  settUaaenft  a  piaoe  ai 

low  marshy  iani   which   yielded  no  assets,    in  saoh  a  oassi  il  weal4 

be  impossible  to  say  what  proposiien  ci  the  revenue  was  payable  for 
it.  Pundit^  J.,  with  his  great  acateneas  and  ^perienoe^  foreMur 
•  the  difllealty — I  naay  say  the  imposstt)ility,-Mif  eompelling  a  seokin- 
dar  to  reserve  (m  every  grant  a  rent  equal  to  the  full  quota 
of  revenue  for  eaeh  biga  ol  the  lands  granted,  ajpecialiy  when  b» 
rent  for  suoh  lands  was  paid  at  the  tiaae  of  the  eettlement.  fie  said  sm 
**  D«r]ng  the  progress  of  the  daoenniel  settlement  and  ia  1796,  when  tibo 
laws  of  thai  year  were  snaoted,  it  was  thought  to  be  a  suffieieat  obeek 
agamst  aots  supposed  to  be  injurioas  to  the  pubtte  rights  to  dsolare  thai 
no  grant  or  alienation  should  be  made-rent-free  f  and  it  waa  not  ooosidered 
at  all  expedient  to  rule  fnither  that  the  nm%  reserved  m  %  l9a84i  shoo  14 
be  equal  to  the  proportionate  reveaoe  due  t0  ths  Oevenupi^eat  f rpp»  H^ 
laod  leased  out.  It  was  not  an  easy  aMtter  to  fls  tbis  prepprlipo  ;  ^n^ 
it  was  not  thought  proper  t»  impose  sach  m  troubleaoiae  oo^dHi^ot, 
beoeuse  it  had  already  been  Tuled  that  tiie  aenuodars  generally  oeu}4 
not  settle  for  -more  than  tea  years,   aod  tiiat  irandident  qt  mpos^gM 

settlements  made  by  them  were  not  binding  upon  anctioH-pQroha8ers*'(l>* 
I  oannot  disoover  what  Pundit,  7.,  relied  upon^  when  he  stated  tbait 
wl^en  the  laws  of  1793  were  enacted,  it  was  thought  to  be  » 
soffipient  cheok  to  declare  that  grant  or  alieoatloii  should  be  mado 
IWtrfr^.  He  must^  I  presumor  l^ive  relied  upon  the  authority  of  thfr 
Budder  Court  in  Eaioh  Modhnarain*^  CAse  C9,  to  which  X  havo 
already  daverted. 

*  Trevor,  J.,,  hol^ngr  that  a  mere  nomihial  rent  was  sufleisnt^  had  net  tiP* 
aontend  with  the  diiBoolty  ofdoaiding  what  amoant  of  BiBt  it  W9«ld  1» 

{I)  Ante,  p.881  (2)  S.  V.A^IW^WB. 


«  n^MMftfy  id  i>e«M'f 6  in  bfdtfc  td  ptc^mit  ft  gtanft  ftmi  being  iroid  xmief       iMT 

B.  lOtoft^tife  exempt  frotn   tl^e  ^ym^ut  df  reTenHe.    He  8aj8:^"tlie    habombd 
mere  fa6t  of  tbe  land  gf  atitpd  bding  niioiiltnrabl^  At  the  time  tbe  gmnt  watf        Akil 
fftade,  dde«  hot  l^der  that  legal  wtiicTi,  nnder  oihet  oifctimstancee,  woald  j^^^  nvvtiiuk 
not  be  BO.    The   loot   of   its    nn^altafableneflts    was   an  accident  of    the      Bkbbi^ 
nidideifi^  dttd  &8  tbe  latid  was  a  |kyrtlofl  6t  tbe  decennial  settled  estate*    notrrLALL 
tUd  ifliole  ftitia  tif  ifbioh  fofinft  tbe  deenrity  for  the    GaveiUment  rerenoe  Smr  Gywmi 
.  iiooaTd  not  be ftUeiubtedre^ntie-f fee  withoat  tbe  consent  of  Goremment>     dbbhkab 
Keibher  oan  tbe  fact   of  tbe   grant  beinic  for    the  alleged  benefit  of   thet  Boy. 

villagere   render   that    legal   which   is   illegal   in   consequence     of   its 

being  to  the  detriment  of  the  interest  of  the  State." 

The  decision  that  nominal  rent  is  safHcient,  gets  rid  of  the  difficnlty 
of  deciding  what  amount  of  rent  would  be  sufficient  to  prevent  a  grant 
,  from  being  a  grant  to  hold  exempt  from  the  payment  .of  revenne,  if 
Buch  grants  are  at  all  within  tbe  meaning  of  s.  10,  Begulation  XlX  of 
1793k  But  the  decision  is  open  to  this  palpable  objection,  that,  if  a 
rent-free  grant  of  lands  of  large  valne  is  roid  in  consequence  of  ita 
being  detrimental  to  the  State  or  to  the  interests  of  the  zemindar's  heirs, 
such  interests  would  not  be  protected  by  the  reservation  of  a  merely 
nominal  rent. 

A  question  also  seems  natarally  to  arise:— Were  Lord  Cornwall  is  and 
bis  Ooancil  so  short-sighted  as  not  to  see  that  there  could  be  very  little 
differencoi  as  regards  the  interests  of  the  State  or  those  of  the  heirs  of 
^  Bemindar,  whether  a  grant  was  rent-free,  or  subject  to  only  a  nominal 
rentf 

Moreover  a  zemindar  has  full  power  to  assign  by  way  of  gift,  sate, 
mortgage,  or  otherwise  tbe  rents  of  any  of  tbe  dependent  talooks  of 
leases  on  bis  estate  or  any  portion  of  them.  There  is  nothing  ins.  10 
which,  by  any  interpretation,  can  be  held  to  prohibit  this,  although  the 
grants  woold,  as  against  a  purchaser  at  a  sale  for  arreara  of  revenue, 
convey  no  interest  in  the  rents  of  the  estate  to  tbe  grantee.  What 
good  reason  could   there    have   been  to   compel  a   zemindar  to    reserre 

some  rent  fron  the  tenant  on  tbe  grant  of  a  talook  or  lease  when  he 
cottld  assign  over  to  a  third  person  the  rent  which  he  had  reserved  as 
soon  as  he  had  received  itP  How  moch  better  would  tbe  state  of  the 
heirs  of  a  semindar  be,  if  the  zemindar  should  grant  a  lease  reserving 
a  f nil  rent>  say  of  Bs  10,000  a  year^  for  the  lands,  and  should  assign 
over  the  rent  tbe  next  day  to  a  stmnger  »nd  his  hetrs  for  ever,  than 
^hey  would  be  if  he  were  to  grant  a  lease  without  reeervieg  atiy  rent  at 
all.  Further,  if  in  consideration  •  of  a  large  premium,  a  zemindar  should 
graataleasa  at  a  nominal  rent  of  land  worth  As*    lO^OOOa  yeari  bo 
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1867  ironld  "be  guilty  of  extortion,  if  he  ahoald  oolleot  more  than  the  nominal 

Ma  BOMB  D  '®'*^  *^   res  erted  ;  see  10  Regulation  VIII  of  17^3,  8.53.    Bat  if  a    leaa® 

A  Kit  rent-free  of    i>nch   lands  is   Toid    under  s.    Beguktion   XIX   of  1793, 

▲■ADuwNiM  ^^  nii|2ht)  and  indeed  wonld   be    required  by  tbst  section  to  resume  the 

BaeaE,  Unds,  and  could  then  let  it  for  a  full  rent. 

Hcn^  It  was  contended  on  I  elalf  of  tie  plaintiff,  and  it  was  held  by  some  of 

fifirOYwAL  the  Judges  in  the  second  Full  Bench  case,  audit  is  the  opinion  of  soma 

Ml 

DiaaKAB  of  i>>e  Judges  of  the  present  Full  Bench,  that  the  word  "rerenue"  was 
^^'  used  in  8.  10,  Begnlation  XIX  of  1793,  as  well  as  in  the  laws  before 
tbe  decennial  i^ettlement,  to  express  either  roTenue  belonging  to  Qovem« 
ment  or  rent  belonging  to  the  Bemindars,  or  to  use  the  words  of 
Campbell,  J.,  'In  a  shifting  and  interchangeable  (ease,  and  sometimes 
synonymously  to  mean  the  same  thing."  In  the  Begulation  prior  to  the 
decennial  settlement,  no  doubt,  the  word  "revenue"  included  rent,  not 
because  the  same  w  ord  was  intended  to  refer  to  two  different  thingSt 
but  because  at  that  time  the  rents  of  lands  were  Government  revenue. 
Tbe  (Regulation  of  Ist  December  1790,  in  using  the  words  *  rent-free 
grants**  included  lakbiraj  grants  or  grants  exempt  from  the  payment 
of  revi-noe  to  Qoveroment,  becauae  at  that  time,  if  the  rent  was 
alienated,  the  revenue  which  belong^  to  (Government  was  ipso  /(uh 
alienated. 

I  cannot  find  any  inconsistent  use  of  the  word  "revenue"  in 
Begulation  XIX  of  1793,  or  in  any  of  the  other '  Begulations  of  that 
Code,   or   any    synonymous    use  of   the    word   "revenue**   and   "rent** 

The  instances  whioh  have  been   specified,  in  which  it  has  been  asserted 

l^hat  the  word  revenne  was  used  in  the  sense  of  the  zemi' ar's  rent 
do  not,  in  my  opinion,  support  the  assertion.  The  use  of  the  word  in 
s.  lof  Begulation  XLIV  of  1793,  and  in  s.  11  of  Begulation  XIX 
of  1793,  were  the  only  specific  instances  given  as  regards  the  Code  of 
1793  in  which  it  was  said  that  the  word  "revenue"  was  used  in  a  double 
sense.  Begulation  III  of  1828  was  also  referred  to  for  the  purpose  of 
showinff  t^al  the  words  "revenue**  and  "w^nt"  were  used  synonymously 
though  that  fact,  if  it  had  been  so,  could  have  but  little  bearing  upon 
the  que<tion  as  to  the  sense  in  which  l^he  word'-  "revenue**  was  used  in 
Begulati<  n  XIX  of  1793*  Loch,  J.i  in  his  judgment  in  the  second  Full 
Bench  case,  ha^  very  clearly  shown  that  the  word  "revenae,**  as  used  in 
B.  11,  Begnlation  XIX  of  1793,  refers  to  revenue  in  the  ordinary  sense 
of  the  word,  and  tbat  it  was  used  in  that  section  to  denote  the  revenue 

on  resumed  lakhiraj  lands  under  100  bigas,  which  was  given  up  to  the 
zemindars  by  s.  6  of  that  Begulation,and  was  assessed  under  s.  9.  It 
USB  revenneiand    not  rent^ss  a  referenco     to  as  Si  9  and  11  will  show. 


FULL  BENCH  RULINGS.  8ei 

The  wor^  wfaioh   are  referred  to   in   Ragalation   XLI7   of  1703    are         iai07 
those   in   which  it   is  aaid :— "  It  is  at  the  same   time  essential  thi^t 


£0T. 


BCahoxbo 
proprietors   of  laud    should   haTe    a   discretionary  power    to   fix    the        4su. 

revenue  payahle  by  their  dependent  talookdars,  and  to   grant  leases,  or  ^' 

fix   the  rents    of    their   lands,  for  a   terra   sufficient  to   induce   their  BxBix. 

talookdars,   &o„    t<>  improve  the  cultivation    of  their  lands,  Ac."    The  ,,  — 

word   "  revenue"  is  used   in    the  passage   above   quoted   in  the  same  ^j^^,  Otwa& 

sense  as  that   in  wbioh  it  is  used  in  s.  2,  Regulation  XYII  of  1798,  by  «• 

which  semlndars  are  anthoriied  to  distrain  upon  their  under-tenants  and  ?f!f^ 

ryots  and  upon  ihe  talookdars  paying  revenue  through  them  for  arrears  of 

**  rentf'  or  *'  revenue."    The  word  "  revenue"  in  both  these  Begulationa 

refers    to   the  dependent  talookdars  mentioned   in  Begulation  YlII  of 

1793,  s.  6,  who  were  to  continue  to  pay  their  revenue  through  the 
aemindara.  The  word  ''revenue"  both  in  Begulation  XYII  and  in 
Begulation  XLIY  was  therefore  used  in  its  ordinary  and  strict  sense. 

Begulation  III  of  I8t8  referred '  to  grants  of  lands  which  the 
Goremment  were  entitled  to  resume,  and  neoessarily  preferred  {to  grants 
made  prior  to  the  1st  Deoember  1790,  when,  ap  I  have  already 
endeavoured  to  show,  a  grant-rentfree  was  ^really  and  actually  an 
alienation  of  the  Government  revenue. 

Loch,  J.,  in  his  judgment  in  the  second  Full  Bench,  refers  to 
the  indisciiminate  nse  of  the  w(»rd  *'  revenue,"  but  he  does  not  concnr 
in  that  use  of  it.  He  [eays  i^"  .Another  eleiqent  of  confusion  must  be 
got  rid  of,  vixif  the  interpretation  put  upon  t^e  word  '  revenue'  in  BegoUu 
tion  L^IX  of  1793.  It  has  been  said  that  the  word  is  need  indieori* 
ininately  to  mean  either  revenue  or  rent  aooordiog  to  the  context.* 
This  appears  to  be  a  mistake.  The  word  '  revenue'  is  need  in  its  proper 
meaning'throughout  the  Begulation,  and  is   not  convertible  with  rent« 

thought  it  comprises  rent.  A  consideration  of  the  purport  of  the  law 
will  at  once  show  that  the  Legislature  wqs  dealing  with  a  question  of 

revenue  only." 

The  word  "  revenue"  and  the  word  "  rent"  were  used  in  (the  Code 
of  1793,  in  many  places,  as  I  have  already  shown,  in  order  to  describe 
two  very  different  things  ;  the  former  meaning  Government  revenue,  the 
latter  meaning  the  rents  payable  to  the  zemindars  by  their  talookdars, 
farmers,  and  ryots.  It  would  therefore  have  been  quite  contrary  to  the 
rules  contained  in  Begulation  XLI  of  1793,  to  nse  the  word  "  revenue" 
as  applicable  to  the  aemindar'a  'Vents"  or  the  word"  rent"  to  exprea« 
the  Government  ''revenue." 

By  Beguktion  XLI  of  1793,  it  was  enacted  that  in  the  Begulations  the 
same  designations  and  terms  should  be  applied  to  the  same   descriptions 
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18B7        of  tbiogVi  ia  order  thftt   rigfaifl,   property,   temirM,  andt  generallr,  alt 
penont  and  tMngs  ahciild  be  nnif  ormly  deioribed  by  the  aame  dasigiui* 


^^AniT    ^^  '^^  terms  throoghoat  the    Judicial  Code;   and    m}  Garefid  was  th^ 
V*  Legislatare  vith  respect  to  this  important  subject  that  it  was  cUrected 

AsAOumiiBSA  ^j  ^^  26  that,  in  translating  the   Begulations,   the  translator  was  to  be 

.  pttrtkmlarly  careful  to  preserve  the  same    oniformityi    The   Legislators 

S^^^*^^  kaen  fall  well  what   they    were  aboat»  and,   therefore,  in  re-eoacting 

1^.  with  modifications   the    Regulation    of   the   1st   December   1790,   they 

DsiBXAa    sabstituted  the  word  '<rsTenae"  in  s.  10  for  the  word  *'rent^*'  which  was 
RoT« 

used  in  the  corresponding  section  of  the  Regulation  of  the  Ist  December 

1790.    Notwithstanding  the  substitution  of  the  wcnrd  '^yenne'*  for  tba 

word  ''rsntf"  for  which  the  Legislature  must  be  supposed  to   have  had 

some  good  reason ;  and  notwithstanding  the  preamble  and  enactments 

of  Regulation  XLI   of   1793»     some   of  my    colleagues   held   that  the 

word  *'    rerenue"  was   used  in    s.    10  of  Regulation   XIX   of  1793^ 

to   express  two   differant    things ;  one   of  them   in    particular   says:-^ 

*'  I  am  compelled  to  conclude   that   the   word  '  revenue*  at   that    Usam 

was  not  always    employed  to  mean    only   the   revenue  demandable  by 

Government,  but   that  it  was  also  loosely   used  to   comprise  the  rent 

recoverable  by  the    semindar  who  was   accountable   for    the  revenue." 

To  arrive  at    such  a   oondnsion,   we  must   hold    that   the   Legislature 

were  themselves  violating  in    s.   10,    Regulation    XIX   of  1793,  a   rule 

whicb,  by  another  Regulation  of  the  same  Code,  Regulation   XLI  of 

1793,  passed  en  the  same  day,   they  declare  J    to  be    essential  to   enable 

Oonrtsof  Justice  to  apply  the  Regulations  according  to  their  true  intent 

and  import ;  see  the  preamble  of  the  Regulation  XLI  of  1793. 

Bat  the  use  of  the  words  ^*revenue**  and  ^rent"  in  the  same  Code 
for  the  purpose  of  designating  sometimes  the  same  thing, and  sometimes 
two  distinct  things,  would  have  been  not  only  a  violation  of  the  express 
rule  laid  down  in  Pegulataon  XLI  of  1793,  but  in  contravention  as  well 
of  the  principles  by  which  the  scientific  use  of  language  is  regulated 
as  of  the  rules  of  legal  construction.  Tt  was  wisely  remarked  by 
Locke  in  bis  Essay  on  "the  Human  Understanding^  speaking  o( 
the  abuse  of  words,  that  •Vords  fail  to  lay  open  one  man's  ideas  to 
another's  view,  firait  when  men  have  names  in  their  mouths  without 
»ny  determinate  ideas  in  their  minds  whereof  they  are  the  sigos ; 
96Condly^  wh*»n  they  apply  the  common  received  names  of  any  language 
to  ideas  to  which  the  common  use  of  that  language  does  not  apply 
them*;  and  thirdly,  when  they  apply  them  very  unsteadily,  making 
them  stand  now  for  one,  and    by  and  by  for  another,  idea"*  (1).    H  i 

<1)  Bk.  iii,  Ch  10,  8.  23. 
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points  out  how  great  is  the  ooncemment  of  every  man  as  to  the  meaning        i867 
of  the   laws     which   he   is   to  obey,   and  which    draw  inoonveniences    «, 
upon  him  when  he  mistakes  or  transgresses  them.    *'  It  is  hard,"  he  sayst        Axuk 
^  to  find  a  discourse    written  on  any   subject   wherein  one   shall  not  ^- 

obserre  ,  if  he  read  with  attention,  the  same  words  (and  those  commonly      Bsbbb. 
the  most  material  in  the  dirconrse,  and  npon  which  the  argument   tarns)      J™Z 
osed  sometimes  for  one   col  lection  of  simple   idess   and  sometimes   for   g^H  Gtwal 
another,  which  is  a  perfect  abuse  of  language.     Words  being  intended        v. . 
for  signs  of  my    ideas  to  make   them   known   to   others,  not  by  any        Soi. 
natnral  sigaificat  ion,  but  by  a  Tolnntary  impositioni  it  ia   a   plain   cheat 
and  abuse  when  I  make  them  stand  sometimes  for  one  thing  and  some- 
times for  another"  (I), 

I  do  not  belieye  that  either  the  Legislature  of  1793,  or  the  drafter 
ofthoGodeofBegulations  which  was  passed  in  thafe  year,  is  open  ta 
the  imputation  of  having  used  the  word  *i  rerenue"  im  Begulation  XIX 
of  1793,  unsteadily  in  a  double  or  shifting  sense.  It  was  the  very 
object  and  intentioa  of  Kegulation  XLI  of  1793,  to  preyent  any  such 
abase  of  words,  and  the  Legislature  appear  to  haye  had  the  remarks  of 
Locke  in  their  minds  when  they  framed  that  Begulation.  If  any 
hardship  and  in^ostioe   has  been  oaased   from  the   use   of  the  word 

"reyenna"  in  s.  10,  it  is  not  in  my  opinion,  owing  to  the  abuse  of  the 
word '^reyenne"  by  the  Legislature  or  by  the  framer  of  the  Begulationi. 
but  by  the  misuse  of  the  word  iIl  the  interpreta  tion  of  the  law* 

I  haye  already  quoted  a  passage  from  Locke  on  the  abuse  of  wordiB» 
I  will  now  refer  to  another  passage  from  the  same  author  on  the  subject 
•I  interpretation  of  words.    He   says   (still   speaking  of   the   abuse  of 

words)  :-»''Nor  hath  this  mischief  stopped  in  logical  niceties,  oK 
curiouaempty  speculations  ;  it  hath  inyaded  the  great  concernments 
of  hnmau  life  and  society  ;  obscured  and  perplexed  the  material  truths 
of  law  and  diyinity  i  brought  oonf  asion^  disorder,  and  uncertainty  into 
the  affairs  of  mankind ;  and,  if  not  destroyed,  yet   in&  great    measure 

rendered  useless^  these  two  great  rules,  religion  and  jastioe;  What 
haye  the  greatest  part  of  the  oomments  and  disputes  upon  the  laws 
of  Gk>d  and  man  seryed  for,  but  to  make  the  meaning  more  doubtful, 
and  to  perplex  the  sense  F  What  have  been  the  effects  of  thpse* 
multiplied  carious  distinctions    and  acute  niceties,  but  obscurity   and 

uncertainty,  leaying  the  word  more  anintelligible,  and  the  reader  more 
at  a  loss  F    How  else  oomea  it  to  pass  that  princes,  speaking  or  writing 

totheir seryants, in  their  ordinary  commands,  are  easily  understood;, 
■peaking  to  their  people,  in  their  laws,  are  not  so  F    And,  'as  I  remarked 

(1)  Bk.  iii,  Ch,  10,  8.  & 
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1867        before,  doth  it  not  ofteo   happen   that  a  man  of  an   ordinary   capacity 


■  verj  well  andergtaiids  a  text  or  a  law  that  he  reads.'  ttutil  be  consalts 

Akil.       an   ezpoeitor*  or  goes  to  GoanseU  who»  by  the  time  he  hath  done  explain* 

**  inff  them,  makea  the  wordi  sigftiify  either  nothing  at  all  or  ja&t   whatever 

BBBca.      he  plea8es"(l).    Again    he    says:--"There   remains  yet   another    more 

UortrL        g^^^h  thongh  perhaps  lese,  obeerfed  abnee  of  wotdj",  axid  tlmtif^  tha^ 

Bur  Qtwal  men  baring,  by  a  long  and  familiar  ti^e,  annexed  to  them  oertfein  ideas, 

V*  thej  are  apt  to  imagine  80  near    and    neceseary  VoonnetionUbetlreaD 

Ao^^     the  namea  and  the   signifieatioo  in    which  they   nse    them,     th%t  they 

forwartHy  enppose  oneoaiixiot  bnt  tmderttand  what    their  meaning  is  ; 

and,  therefora.  are  apt  to  Mfniesoe  in  the  words   d»tiy«red«  aa  if  it  were 

past  doubt,    that  in'  the   nee  ef   thofo    common    received  aentida,  tbe 

epeaher  and  hearer  had    tfieeeesarily  th*  eame  precise    ideil.    Wheaoe 

presuming  that  when  they  hare  in  di^coarse  used  any  term  th<py  baT# 

thereby,  as  it  were,  Set  before  oth^ra  tbe   tery  thing   th^y   taBt  of,  and 

•0  likewise  taking  the  words  of  others  M  naturally  stamdin^f  for  what 

they  themselves  have  been  hocn8tome4  to  ftpply  them  to,   they  netev 

ironble  themselvee  to  ezplain  Iheir  oHm,  or  te  wnderslaiid   clearly  «b» 

meaning  of  others"  (2). 

So  it  seems  to  have  been  in  Baja  ' Modhnarain*^  case  (S).    Ths  Judges* 
having  been  in  tbe  h&bitin  resamptton  suits  ot  treattti^  rdntffee  grants* 

taade  between  the  12th  Angnst  1^65,  and  the  let  December  \nO,  before 
the  decennial  settlement  lis  illegal  alieitiations  ottheOovernmet^t  revenue » 
appear  to  have  assumed,  as  a  matter  of  coarse,  that  the  word  "  revenue'' 
in  s.  1^,  Regulation  XIX  of  1793,  must  necessarily  have  been  tsed  by 
the  Legislature  in  the  sense  in  which  they  hiid  been  aoeastomed  to 
apply  it,  and  consequently  that  all  rent-free  gtftnts^ware  glwnte  to  hokl 
exempt  from  the  payment  of  revenue. 

In  construing  a  law,  a  Judge  is  bound  to  give  efteot  to  what  he  believes 
to  be  the  iotention  of  the  (jesislatar^.  Thikt  intcrntlbn,  however,  must 
be  collected  from  the  words  which  the  Legislature  have  tisred^  and  not 
from  importing  into  the  law  any  of  the  Judge^s  oVn  notions  of  policy  or 
atiy  ideas  of  his  own  ;a8  to  what  may  or  may  not  have  been  the  genend- 
policy  or  intention  of  the  Legislature.  He  ought  pel,  as  was  stated  by 
the  Privy  Counoilin  the  case  to  which  I  have  refen^  "^to  suppose 
that  the  Govcmmetit  intended  to  sanction  a  watiton  and  unjust 
disturbance  of  vested  interests."  It  was  stated  by  the  Legislature  in 
1798  that  in  consequence  of  the  laws  which  were  then  enacted,  *'  taod 
must  become  the  most  cles^rabts  of  all  property.**  'We  ought  not, 
without  the  olegreet  exprewrion  ol  the  intention  et   Legislatafre,   te 

(1)  Bk.  iiii  Oh.  10,  s.  12.        (2)  Id.,  s.  22.        fS)  S.  D.  A„  1865, 395. 
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put  a  const raotioa  upon  any  part  of  the  law  which,  to   ase  the  words  of         1867 
%he  Judicial  Committee    in    the  case    cited,    •*  will   render  the    title   to  ""34^^^^  ^ 
landed  property  npcesaarily  uncertain  ;"  and  tbus  to  render  it  the  least        Akil. 
desirable  inyestment  for  capital.  .       ^' 

,  _.  •  1  T        a     AbADUNXIIIBA 

In   8hwky   ▼.    Lord  Mu%h9rry   (1)   in      the   House  of   l*ords.    Lord       Bbbbb. 

Cottenhain  sayi  :— "  Courts  of  Law  and  Equity  can  only  discover  the 

intention  from  the  terms  used,  and  are  not  at  liberty  to  speculate  upon    g^^  Gtwal 
the  existence  of  any  intention  not  consistent  with  the  plain  and  obvious  v. 

meaning  of  such  tenns."  To  use  the  words  of  Lord  'Brougham,  in  Bmhkab 
the  case  of  For&^oe  v«  Bridges  (2),  ^*  we  must  construe  a  Statute 
by  what  appears  to  hive  been  the  intemtiou  of  the  Legislature  ;  but 
we  must  ascertain  that  intention  from  the  words  used,  and  not  from 
any  generai  inlerenees  to  be  drawn  fjma  tiio  natore  of  the  objects 
deab  with  by  the  Statele." 

Campbell*  J.,  says  :•— *'  Hard  oases  make '  bad  law/'  but  it  must 
Bot  be  supposed  that  every  decision  which  oaases  a  hardship  is 
neoessarily  good  law.  I  wish  I  could  say  that  no  bad  law  had  ever 
been  made,  except  that  which  had  its  orgiu  [in  an  earnest  desire  to 
arcKid  a  hardship. 

We  should  be»r  ia  mind  the  words  ci  ILord  Baoon  :^-^  Let  Judges 
beware  of  bard  oonstmotioin    mad  stiaiaed  inlet«ao08»  for  there  is  no 
worse  torture  than  tin  torturt  of  law««"    And  agai«  t^^*  Let  no  man 
weakly  ossuMive  tiiat  just  lairs  and  tone  policy   Maw  aoy    antipathy/ 
and  that  **  the  primoipal  pwri  of  «  Judge's    ofBoe  is  a  wise  use  aud^ 

appIiestioQ  of  laws." 

I  htn^  xnt  alludea  to  RegulationB  Y  and  XVill  of  ISM,  whidi 
repealed  s.  t  of  Begultttieu  XLIT  of  179B,  and  by  w^ioh  Maindani 
were  declaim  eompeteat  to  gnmt  leases  lot  any  period  wMoh  tbey 
might  deem  most  eanveolent  to  themselves  and  their  tenants,  and  most 
conduofve  to  the  {mproTement  df  their  estates.  Thme  KegulaiionSy 
having  been   passed    long  after   the   Code  of   1793,    could   have   no 

material  bearing  upon  the  question  as  to  what  was  the  real  intent  ioo  of 
the  Legislature  in  1793.  ^e  question,  however,  under  oonsideratioo,  is 
most  important  as  regards  leases  granted  under  the  provisions  of  Regula- 
tions Y  and  XYIli  xtf  MS,  for  if  leases  not  ezeeediirg  t^i^  years  were 
rendered  void  by  s.  10,  BegulattxMi  KIX.  of  1793,  if  no  rent  was  reserred» 
leases  or  other  grtxrts  -made  tmder  themilbsequent  Ilegtflations  for  periods 
exceeding  tou  yeara  or  la  piappataity  areateo  voidif  no  rautisivsorvod. 
If  it  irere  necessary  to  reserve  vome  rent  in  those  grants  or  leases 
which,  by  TirtMn  -of  s.  B  of  Begidatton  MiW  of  1793,  ooidd  be  made 
(1)  1  H.  L.  Ca.,  576,  at  p.  596.  (2)  Id ,  4. 
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1867         Ofilj  for   lb  terra   not  ezceediog  ten    yei«,  it  wa§  eqnally  necessary  to 

-.  ~   reserve  some  ren*  in  those  losses  which,  on  aooount  of   the   parpoBes    for 

Asii         which  ihey  were  made,  were  allowed  by    s.  8  of  that  Eej^xilation  to  bo 

.  r.  granted   for  any  term  or  in   perpetoity ;    so   with  regard  to  all  leases 

AMhvvd9tuA  which  have  been  or  may  be  graoted  under  Begnlatioos  V  and  XVIil   of 

1812.    If    the   decision   of   Trevor,  J.,   is   correct,    every  grant  in  fee- 

MoTTTLALL    simple  by  a  zemiodar  or  patiiidar  in  which   a  nominal  rent  at  least  faas 

8bv  ^^"^^^  net  been  reserved,  is  null  and  void. 

Dbrkar         ^e  parchaie-mooey  for  the  lands  in  the  present  case  was  not  large 

^^*        the  sums  paid  for  the  several  grants  varying    from   Bs.  SOO  to  Bs.  100 

and  less ;  bat  that  does  not  affect  the  principle.    The    small   property 

involved  in  this  decision  is  probably  as  important  to  the  defcDdaat  as 
bis  vast  possessioQt  are  to  the  richest  and  prondest  nobleman  in  ike 
oonniry.  They  are  probably  his  birth*right  and  inherHanoe  eposi  which 
be  and  his  family  are  dependent*  and  of  which  the  resaraption  mey 
rednee  them  from  comparative  comfort  to  want  and  penary.  It 
is  my  dnty  to  give  this  case  as  calm  and  deliberate  and  oarefol  m 
consideration  as  if  the  property  were  worth  lakhs  of  mpees.  Th9 
case  will  form  a  precedent  for  the  fatnre  upon  a  most  important  sal^eety 
and  much  injustice  may  be  csnsed  by  an  erroneons  decision.  I  fasve 
never  entertained  the  slightest  doubt  npon  the  qsestiony  but  consideriDg 
that  so  many  of  my  honorable  odleagnee  entertained  a  different  opioioo^ 
I  have  gone  more  felly  into  the  case  and  expressed  the  reasons  far  my 
jndgment  at  greater  length  than  I  otherwise  should  have  done. 

Since  the  seoood  Fntt  Bench  case  was  decided,  I  find  another  case  in 
which  land  granted  rent4ree  for  a  tank  was  held  liable  to  resamption  ; 
see  Jwdoonaih  Sirm^  ▼.  Bcnomalee  MiHer  (I).  In  that  cass 
a  Division  Bench  of  this  Coert  held  thet  a  tank  granted  rent-free 
sobseqaently  to  the  permanent  settlement  was  liable  to  resamption^ 
there  being  nothing  to  show  that  it  was  the  intention  of  the  grantor 
that  the  tank  should  be  a  public  benefit :  and  the  Judges  in  that  case 
expressed  an  opinion  that  it  was  not  desirable  that  the  doctrine  npon 
which  the  grant  in  the  second  Full  Bench  case  was  upheld*  should  be 
strained  or  carried  too  far»  It  is  said  by  Trevor,  J.^  that  "  the  grantee 
may  have  a  remedy  against  the  grantor  in  some  form  or  other/'  What 
that  remedy  is,  is  not  pointed  ont^aad  from  the  nse  of  the  word  **  may/*^ 
it  seems  very  doubtful  whether  my  late  cdlleagne  who  xnade  the 
suggestion  was  very  certain  in  his  own  mind  that  any  remedy  actually 
existed.  It  is  evident  that  he  had  .no  very  clear  conception  of  the 
mode  in  which  the  remedy  was  to  be  obtained*    For  my  own  part  I 

(1)2W.B.,»5- 
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^Mnnot    see  what    remedy  the  graniee  or   his  heirs  coDld  have,  if  the  1867 

heirs  of  the  grant  ir  be  held  entitled  to  resame  the  lands,  and  to  evict  Mihombd 

them   after  ^an   nn«li6tarbed  possession  of    nearly   fi'ty  years.    At  any  Akil 
rate,  I  should  feel  for  a  man  who  should  be  deprived  of  his   estate  under  ^gAnuNNisBA 

such  ciroumstances,    and  be  driven  to    seek   for  a  legal  remedy  in  tbe  Bebbb. 

Ckmrts  of  Jadfcature,  oomroencin^  with  the  Court  of  original  jurisdiction  MarrvLALL 

in    the   Mofussil,  and    probably,  after   long  litigation  and  harassmenti  SsnQtwal 

ending  with  a  spe'^ial  appeal  to  this  Court    in  which  various    opinions  Dbshkab 

would  probably  be  entertained.  ^^ 

A  Eemindar  may  have  sold  lands  to  be  held  rent-free  for  a  term  of 
years  in  order  to  raise  money  to  improve  other  parts  of  his  estate,  and 
may  have  expended  for  that  purpose  every  rupee  of  the  purchase-money 
wh'oh  he  received ;   or  he  may  have  let  lanHs   rent-free  for   a  term  of 

years,  upon    condition  that   the  tenant  should  clear  jungle  or  otherwise 
improve  them  ;  or  he  may  have  sold  them  for  a  long  term  of  years  for 

the  purpose  of  erecting  houses  or  manufacf  oriea.  or  other  buildings    npon 

ihem»  and  he  may  have  expended  the  purchase-money  in  improving  his 

estate ;  or  he  may  have  granted  lands  rent-free  for  a  term  of  years,  or 

for  the  life  of  a  particular   individual,  or  absolutely,  in  order  to  make 

provision  for  a  wife,  or  daughters,  or  other  dependants,  or. for  the  purpose 

of  ertcting  and  main'aiuing  a  school,  or  a   scholarahip,   or  an  ho-pital,   or 

for  some  oth*  r  charitable  purpose.     The  zemindar  biaoself  may  be  too 

hone>t  and  too  honorable  to  invalidate  his  own  grant  and  to  resume  the  * 

lands;  but    if  the   construction  put   upon   Begulation  XIX  of  1793  by 

soue   of   my   colleagues   in  this   case  is  correct,  it  will  be  compulsory 

upon   the    manager    of    hia    estate,   if    he    should    become  disqualified 

by  insanity   or  for  any  other  causot  to   resutue   the  lands,  to  treat  the 

occupiers  as   trespassers,  and   to    turn   them  out  of  pobsession.    The 

zemindar  may  die  leaving   his   heir   a  minor,  and  the  Court  of  Wards 

may  be   compelled    to  resume  the   lands,  or  be  may  die   leaving  a  son 

less  scrupulous  and  honest  than   himself,  and  such  heir  will  be  enabled 

to   frustrate    the    intentions   of  his    father   an  i    to  resume  the  lands, 

although    he  may,  in  some  of  the  cases    supposed  have    reoeive^i    the 

whole   benefit   of   the     purchase-mon^^y     expended    by    his    father    in 

improving  the  other  parts  of  the  estate  which  has  descended  to  heirs. 

If  TreTor,  J.,  is  correct  in  holding  that  the  section  extends  to  grants  in 

fee-simple  and  to  grants  of  proprietary  rights  in  a  portion  of  an  estatei 

the  above  remarks  will  apply  to  all  cases  of  the  transfer  of  such  p'0« 

prietary  rights   tw  purposes  auch  as  those   above-meitioned,  and  even 

to  all  absolute  or  conditional  sales  in   fee-simple  of  parts  of  an  estate 

upon  which  no  rent  is  reserved.    The  grantee  ma/)  in  addition  to  the 
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1867        tnmslu8e«m<mey  whieh  be  paid,  hare  expended  Urge  tfims  in  imprere-t 

Mahomed     ™*'*^  •   ^   ™*y   ^^®  oounted  upon  the   property  wh^h  be  pnroheMd 

Akil        as  ft  proTi«ion  for  bim«e1f    and   hit  family,  and  yet.  aooording  to  the 

AiADUNNttiA  ®°'*"^'^*^*^**n  contended  for,  he  is  linble   lo    be    treated  aa  a  tresiMMfler, 

Bkbbb.      to  be  tamed  oat  of  po«BC8»ion  by  the  grtntor   or  bis  heirs,  and  to  be 

Mdtttlal    «^n[x»*<^  ^  t^ll  the  misery,  to    alt  the  harassment,  and  ^o  all  the  tortare, 

6bn(.ywal  of  findinif,  perhaps  in  his  old  Age,  that  he  is  destitnie,  or  upon  his  death- 

DriHicAB     ^^'  ^^^  ^^  ''  penniless,  Nnd  that  his  wife  aad  family  are  to  be  tamed 

Bor.         oat  of  the  dwell  ing-hoa^e  which  he  had  erected   for  their  oomforfc,  and  ' 

to  be   east   adnft   upon    the    world    withoat   any    proriskm  for  their 

maintenance ;  and  all  this  on  account  of  some  iaaginary  general  policy 

of  our  whole    r  venue    legislation,    which     is    not   expressed   by    the 

Legislature,  and  of  some  nn^cnown  and  undeclared  theory  of  the  penaa. 

ncnt  settloment,    of    wliich  he  was  not   aware,   and   had  no  meaoa  of 

acquiring  a  knowledge. 

In  thi^  rery  ca^e  the  grint<i  now  sought  to  be  sef  aside  ware  made, 
before  the  decision  in  Raja  Modhnofrain'B  case  (1),  and  when^  aeoording 
to  the  earlier  decisions  of  the  late  Sadder  Courts  anch  grants  were  valid. 
If  it  had  been  expreesly  declared  that  a  aemindar  shonld  not  be 
allowed  to  grant  a  lease  or  a  dependent  talook  withoat  reserring  a  x«nt« 
either  nominal  or  equal  to  the  actual  ralne  of  the  land,  I  should  not 
attempt  to  set  up  my  own  views  of  policy  agaiost  the  declared  intentions 
of  the  Legislature.  I  have  to  determine  what  the  law  is  which  the 
Legislature  has  enacted,  not  what  it  ought  to  be,  or  whether  it  is  jnat  or 
unjust.  But  I  am  to  judge  of  the  intentions  of  the  Legislatore  from 
the  language  which  they  have  used;  and  without  the  dearest  and  most 

unambiguous  ezprewioas,  I  cennot  attribute,  nay,    I  may  say,  I  cannot 
impute  to  Lord  Comwallis  and  to  the  distingaished  men  who  formed   his 

Council,  a  policy  so  narrow»minded|  so  obstructive  of  progress,  so  short- 
sighted, so  mean  nnd  paltry,  so  utterly  at  variance  with  all  the  solemn 
declarations  of  Goveriment,  so  fraught  with  injustice,  and  so  conducive  to 
fraud,  as  that  which  has  been  contended  for  on  the  part  of  the  plaintiff. 
I  hold  that  8.  10,  Begulatioa  XIX  of  1793,  does  not  apply  to 
reut*free  grants  made  by  a  zemindar  after  a  permanent  settlement  of  his 
estate:  that  there  is  no  law  which  prohibits  a  aemindar  from  making 
rettt-free  grants  of  permanently  settled  lands,  whether  such  grants  are 
intended  to  pass  the  whole  proprietary  rights  in  the  lands  or  merely  to 
create  dependent  talooks  or  lease-hold  interests,  and  that  neither  he,  nor 
his  heir,  nor  any  person  claiming  throagh  him,  can  invalidate  such  grantfl^ 
or  resume  the  1and;3,  or  compel  the  occupiers  to  pay  rent  for  them. 

(I)  S.  D.  A.,  1855,  895. 


■ 
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X  am  glad  that  I  have  been  able  toarriTO  atthiioonolnsion,  and  I 
Rejoice  that  having  regard  to  what  I  coosoieDtioasly  beliOTe  to  hare 
been  the  real  iDtention  of  the  Legislature,  I  am  able  to    pronoance  a 

jodgmeat  ooasiatent  with  ja^tice  and  right. 

The  minutes  of  the  three  Judges  which  were  sent  in  to  the  Registrar 
having  been  held  not  to  be  jadgments,  and  the  remaining  Judges  of  the 
Full  Benoh  being  epnally  divided  in  opinion,  the  opinion  of  the  Chief 
Justice  will  prevail  a^'oordlng  to  the  provisions  of  s.  36  of  the  Letters 
Patent.  The  cases  will  be  sent  back  to  the  Division  Bench,  who  will 
be  informed  that  a  rent-free  grant:  made  by  a  zemindar  of  a  speoifio 
portion  of  laud  after  a  permanent  settlement  of  the  estate  to  which  it 
belongs,  is  valid  as  against  the  grantor  and  his  heirs'  or  a  purchaser  by 
private  sale  of  the  estate. 
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Sefare  Sir  Barnes  Peaeock,  Rt.<,  Ohief  JuHiee^   Mr.  Juaitce  Sdot^Karr,  Mt 
JtutieeL,  S.  Jackson,  Mr,  Justice  Maopherson,  and  Mr.  JtuHce  Sohhauie. 

THE  QUEEN  v.  BOODHOOA,« 

^cfZF 0/1882,  8. 1'^Power^undwr-^OofnmmiaHonof  HnUnce^PmsiU  Code 

(Act  XLV  of  IS&O),  8.  ^9.i 

An  officer,  who  in  the  everoise  of  the  powers  described  in  s.  1>  Act  XV  of  1869  (1)» 
has  passed  a  sentence  of  imprisonment  for  seven  years,  has  power  vader  s»  S9  of 
the  Penal  Code  to  oommate  that  sentence  into  one  of  transportation  for  the  like 
period.' 

jAtCKSON.  J.,  ditssntsd^ 

The  Deputy  Commissioner  of  Lohardugga  being  invented  nndef 
B,  1,  Act  XT  of  1862,  with  prower  to  try  all  offences  not  punishable 
with  death,  and,  under  the  provisions  of  the  Criminal  Procedure 
Code,  to  p'kss  sentence  of  imprisonment  of  either  description  for  a 
term  not  exeoeeding  seven  years,  tried  the  prieoneir  Under  the  pro* 
visioos  of  B.  459  of  the  Penal  Code,  and  having  sentenoed  him  to 
seven  years'  imprisonment,  commuted  that  sentence,  under  b.  59  of  the 
Penal  Code,  to  transportation  for  a  like  term.  The  Judicial  Commis- 
Bioner  was  of  opinion  that  the  Deputy  Commissioner  had  the  power  to 
commute   the  Bentenoe,  and  acted  rightly  in  so  doing.  The  legality  of 

the  proceeding,  however,  appearing  somewhat  doubtful,  the  reoord  was 
called  for  by  the  High  Court  under  s.  405  of  the  Criminal  Prooedore 
Code^  and  the  question  whether  the  Deputy  ComniisBioner  had  power 
f  Oriminal  Beferenoe  from  the  Deputy  Commissioner  of  Lohardugga. 

(1)  AetXY  of  1862  was  repealed  byAct  pealed  by  Act  X  of  1873.  See  Bew« 
Vm  of  1869,  whioh  in  taca  has  been  re«   s,  80  of  the  latter  Aot^ 
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1888        ^  ^  oomante  tbe  MOtenoe  waa  referred  for  tbe  opinion  of  a  Vnll  Beooh  ^ 
■  '  bj  L.  8.  Jaokton  and  Mitter,  J  J.,  with  the  follawing  remarks  by 

QirsM  Jaokaov,  l*^The  /odicial  OomraiB^ioner  appears  to  hare  adrited  Mi 

mbordiDate  that  he  waa  competent  to  pass  the  aentenoe  of  tranaportatioo* 
It  seems  to  me,  that  aa    oflSoer  exerciaing  the  power  deaoribed  In  a.  1| 
Act  ZY   ofl808»  ia  not  competent  to  paaa  such  aectence,  not  baTing 
been  eipreasly  aathorised  by  the  Act  to  do  sa 

It  is  said  that  a.  68  giraa  tha  power.  I  ahonld,  nndaratand  Hia* 
aaetioQ  to  be  aobjeot  to  the  terna  of  a.  22  ol  the  Ooda  of  Oriniaal 
Proeadore,  which    dafinea  and  limita   tha  power  of   the  Oowta,  and 

wHh  which  tbe  enactment  firai  quoted  moat  be  read.  If  the  power 
ia  given  by  the  worda  ^competent  to  iheOonrt  irbidi  aentenoaa 
each  offender^;  then  it  mast  be  given  to  Magiatratea  when  aentenc- 
iogoffendera  under  aa.  451,  467,  404,  883,  880,  825^  and  others 
whloh  all  relate  to  offencea  poniahable  with  aerea  years,  impiiaonmeot* 
and  oTer  which  tbe  Magiatratea  have  oonoarrent  jariadictioa  withtb^ 
Ckwrta  of  Seaaioo;  for  there  are  no  worda  in  a.  68  which  limit  tbe 
power  to  Coorta  which  are  oompetentto  paaa  aeatenc^ol  seven  yaars^ 
imprisonment  or  more. 

Act  XY  is  te  be  read  with  the  Code  of  Griminal  Proeednra,  and 
I  think     it    rnnat    be    read    in  thia    way,-^rBt»    that    the    olBoera 

referred  to  are  inaerted  in  a'  22  batween  the  Court  of  Sesaioa 
and  the  Aaaiatant  Seaaiona  Jndgea  in  Bombay,  with  the  powera 
stated;  second,  thai  tbe  7th  colamn  of  the  Sobednle  ia  modified  by 
inaertiBg  these  oflkera  againtt  all  caaaa,  not  capital,  triable  by  the  jQoairi 
of  Seasion,  the  reanlt  of  which  would  be  that  the  offender  would  be 
liable  to  a  aentenoe  of  tranaportatioD,  bat  that  he  would  not  be  ao  aen* 
tenoed  by  reaaon  of  want  of  power  in  the  particular  Oouit  which  tried 
him  to  paaa  auch  aentenoe. 

The  foUewing  opiniona  were  delivered  by  ike  Full  Bencii  :— 

HoBRouai,  J.  <after  atating  the  faot8).^The  question  is,  whether 
tbe  Deputy  CommiaBioner  haviog,  under  the  worda  of  Aot  XY 
of  1862,  only  power  to  paaa  a  aentenoe  of  imprisonment,  waa 
competent,  under  a,  68  of  the  Penal  Oode,  to  commute  that  aen* 
tence  of^  impriaonment  into  one  of  tranaportation.  It  aeems  to  me 
that  he  waa  competent.  It  ia  very  true  that  the  Deptuy  Gommia- 
aionar,  being  a  person  who  ia  the  chief  officer  charged  with  the 
executive  'admiaiatration  of  the  district  in  criminal  matteia,  is  noi 
%  peraou  vboae  juriadiotion  ia  apaoially  provided    for  under  a«  88  of  Ite 


Oodo   of  OrimiUal  Procedure.    But  Act  XT  of  ll«2,   s.  8,   mnrt  b^        1868 
*taken   *nd     read   as  part    of  the    Oode  ,of   Criminal  Procedure.    Then,       QvkuT^ 
nnder  the  Codo   of  Criminal  Procedure  and  that  Act  read  together,  the  ^^ 

Depak7  Commisaioner  was  competent  to  pnniah  the  offender  io  questioii     BeoDHOoA* 
under  the  prorisioni  of  the  Penal  Oode.    S,  59  of  that  Oode  rane  in  thig 
way:*"  In  every  case  in  which  an  oftender  is  panishable  with   impri^ 
fionment  for  a  term  of  seven  years  or  upwards,  it  shall  be  competent  to 
the  Court  which  seoteacea  such  offender,  instead  of  awarding  sentence 

of  imprisonment,  to  sentence  the  offender  to  transportation  for  a  term 
not  less  than  seven  years,  and  not  exceeding  the  term  for  which  by  this 
Oode  such  offender  is  liable  to  imprisonment.'*  If,  therefore,  the  Code 
of  Criminal  Prooedure  and  the  other  Act  read  together  do  not 
•spressly  give  jurisdiotiou  to  the  Deputy  Collector,  I  am  still  ot 
opinion  that  s.  59  does,  in  so  many  words,  give  that  jurisdiction,  because 
It  says  that  the  Court  which  sentences,  that  is,  which  under  any  law 
18  competent  to  sentence,  such  offender,  shall  be  competent  to  award  a 
eentence  of  transportation  instead  of  a  sentence  of  imprisonment. 

I  would,  therefore,  send  the  proceedings  back  to  the  Judical  Com* 
lyisBioiier,  with  instnzotions  that  the  D^uty  Cmmissioaer  had  power 
to  ptM  the  ae&tenoe. 

MAontBBsotf,  J.—  I  am  of  the  same  oinnion.  8. 1  of  Act  XV  of  1S9S 
vests  the  oflloer  who  tried  this  case  '*  with  power  to  try  all  offences  not 
paaiehable  with  death,  and  under  the  provisions  of  the  Oode  of  Crimi* 
aal  Procedure  io  pass  sentence  of  imprisonment  for  a  term  act 
eaoeeding  seveD  years/'  S.  59  of  the  Penal  Oode  says  (recM). 
It  appears  to  me,  reading^  these  two  seotione  together,  that  the 
offioer  who  has  tried  this  case,  having  power  to  pass  a  sentence 
of  seven  years,  had  eqnally  power  to  pass  a  sentence  of  transportation 
for  sevn  years.  The  words  of  s,  59  are  distinct*  and  in  n^  opinion  say 
dearly  that  in  every  case  in  which  n  Court  has  jarisdietion  to  try  the 
case  and  to  sentence  to  seven  years^  imprisonnieiiti  the  Court  may,  ia  ite 
Csorefeiott,  grire  seven  yesra^  transportatioa  instead  of  imprisoimient. 

It  is  said  m  the  order  referring  the  caseto  this  Beboh.  thai^ if  the 
power  Is  given  by  the  words  "  competent  te  the.  Court  which  scntenoee 
gnoh  efleader,^  the  A  it  must  begtVen  te  Uagistraites  when  sentencing 
offenders  under  se.  451,  457,  404,  S93,  380-,  3t5,  and  others,  which  all 
folate  to  offences  punishable  with  sevenl  years*  imprisonment,  and  over 
which  the  Magistrates  have  oonourreot  jurisdiotioa  with  tbe  Courts  ot 
Session  ;  for  there  are  no  words  in  s.  59  which  limit  the  power  to  Courta 
wluebiM:^  ooBij^toi^  to  pAWseziteiioe  of  BoveByean' imprie^ 
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1868        Bmfettappein  toiiieiliftltbereisnoiabstoatiaIf<mod«iion£ar  thiflaf<gaiiimit» 

-"■J""  if  tbe  Dfttorftl  and  reMonftbU  infeerpretAtioa  iapot  apoa  the  worda  of  «.  B9, 

V.  IfagistmtM  trying  offenoes  under  the  powers  given  to  them  by  iba 

BoooHooA.  Oodeof  OriminalProoednre  (apart  from  the  special  provisions  of  Acft 

ZY  of    1882)    have  andoabtedty  jorisdiotion  to  sentence  offenders   to 

imprisonmeat  for  no  longer  period  tban  two  years.    In  tbe  case  of  a 

Hagistrate  soceroising  only  sooh  powers,  there  is  nothing  in  s.  68  which 

would   warrant   an  offender  being  sentenced   to  traosportatioiu    8.  59 

apploes  ezdosiTely  to  cases  in  which  the  offender  may  legally  be  sen* 

tenoed  by  the    Court  trying    him  to  imprisooment  for  seventy  ears  i 

iheieforei  a  Magistrate'  who  can  imprison  for  only   two   years*  ham 

8crtaiiilyno  power  to  transport  at  alL 

A  farther  argnment    in   faronr    of  tbe  contention  that  a  sentence  of 

transportation  cannot  be  giren    in  this  case,  has  been  drawn  from  tha 

fact  that»  in  s.  28  of  tbe  Criminal  Pocedore  GodSk  a  distinetion  is   mada 

between  the  powers  of'*  tbeOoort  of  Session**  and  of  the  '*  Assistant 

Sessions  Jadgea"  in    Bombay,-^  the  Court  of  Session  bMBgdedased 

eompetent  to  pass  sentence  of   '*  death,  tfaBsportation»  imprisonment  of 

either  description  for  a  period  not  exceeding  fourteen  years/'  Ao^  while 

the   Assistant  Sessions  Judges  in  Bombay  are  limited  in  their  powera  to 

^Hmprisonmeot  of   either  description  for  a  term  not   exceeding  seyea 

years,**  Ac.    It  is   argned  that»  because    in   the  esse  of  a  Court  o8 

Session,  the  word  *  transportation  "  heads  tbe  list  of  pnaiahments  which 

may  be  inflicted  by   the  Court,  and  as  tbe  word  ''transportation  "  la 

omitted  in  tbe  caie  of  Assifitant  Sessions  Jadges,  therefore  sentenoea 

of  transportation  cannot  be  sabstitutod  by  the  latter  class  of  Judges  for 

sentences  of  imprisonment.    Bat  in    my  opinion,  the  deductiin  thus 

made  from  the  omission,  in  the  second  instance,  of  the  word  "  transport* 

ation,"  is  not  correct:  for,  a  very  sufficient  reason  for  its  omission  iis 

to  t>e  found  in  the  fact,  that  there  are  certain  offences  under  tbe  PensI 

Code  for  which  transportation  is  either  the  on!y  punishment  which  can 

be  inflicted  short  of  death,    or  for  which  transportation  is  a  su-bstaatiTe 

punishment  iii  itself,  and  not  merely  one  C'3nYBrtible  with,  or  to  be 

awarded  in  lieu  of,   imprisonment.     When  the  offanoe  committed  ia 

murder,  for  instance,  the  sentende  must  be  either  death  or  transportation 

for  life.    There  are  many   sections     of   the    Penal     Code    in    which 

trtnsportation  for  life  is  mentioned,  either  as  the  only  puaishment,  or  as 

one  of  the  punishments  which  may  be  awarded.  Ss.  450,  459,  and  468 

axe  instances  of  sections  which  give  the  power  of  imprisoning  only  for 

ten  years,  but  at   the  same  time  authorise  a  substantive  sentence  of 

transportation  for  life.  Therefore,  it  seems  to  me,  that  there  is  a  very 
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ktor  opinion  of  tbe  LogisIatQre,  and  if  the  proriaions  of  tbose  two  laws 
in  any  respeot  oonflicbr  I  presunie  tbat  tbe  premions  of  the  later  law 
mmt  prevail.  Now  Act  XY  of  1862  by  e.  8,  is  to  be  taken  and 
read  as  part  of  tbe  Code  of  Criminal  Procedure.  I  understand  tbe  mean, 
ing  of  tbat  to  be  that  tbeeereral  parts  of  tbe  Act  XV  of  1862  are  to  be 
taken  and  inserted  in  tbeir  appropriate  place  in  the  Cede  of  Criminal 
Procedure,  tbat  is  to  say,  tbat  tbe  definition  of  tbe  status  and  powers  of 
tbe  officer  described  in  s.  1  of  tbat  Act  is  to  be  put  in  its  appro* 
priate  place  in  tbe  22nd  section  of  tbe  Procedure  Code.     He  would  tben 

probably  take  place  after  tbe  Court  of  Assistant  Sessions  Judge  in 
Bombay.  Beading,  tben,  tbe  Courts  referred  to  in  tbat  section  in  tbe 
order  in  wbicb  tbey  come,  we  find  firsfe  tbe  Court  of  Session,  next  tbe 
Assistant  Sessions  Judges  of  tbe  Presidency  of  Bombay ;  tbirdly,  tbe  Cbtef 
Officer  charged  with  executive  administration  of  a  district  in  criminal 
matters  in  wbat  may  be  callt'd  extra-Kegalation  provinces.  S.  22  saysf 
"  tbe  offences  mentioned  in  tbe  Scbedule  annexed  to  tbis  Act  sball,  subject 
to  the  provision  contained  in  the  third  explanatory  note  prefixed  to  tbe 
said  gchedule,  be  triable  by  the  Conrts  specified  in  colamn  7  of  tbe  said 
Scbedule,  and  suoh  Courts  shall  be  competent  to  pass  sentence  in  respect 
of  snob  offences  within  tbe  following  liniits  ;**  tbat  I  understand  to  be 
a  declaration  of  the  powers  of  the  sereral  Courts,  implyinii;  that  tbe  Courts 
specified  in  tbat  section  are  to  be  restricted  within  the  limits  therein 
prescribed. 

A  dfficulty  arises  in  respeot  of  certain  cases,  which  are  not  offences 
nnder  tbe  Indian  Penal  Code,  but  which  are  oonstitnted  and  rendered 
punishable  by  later  Acts,  or  by  special  or  local  laws.  That  diffiouUy 
does  not  occur  in  tbe  present  instance,  as  we  are  dealing  with  a  case 
which  is  comprised  in  tbe  Schedule  annexed  to  the  Code  of  Criminal 
Procodnre,  and  is  therefore  govemed  by  that  section.  And  tben  I  under- 
stand that  in  column  7  of  tbe  said  Schedule,  the  Court  of  the  officer 
defioxibed  in  Act  XY  is  to  be  inserted  in  every  place  where  a  Court 
of  Session  is  now  to  be  found,  except  in  cases  where  tbe  offence  is 
.punishable  withdeath.  The  effect  of  that  would  be,  I  tbink,tbatia 
all  cases  the  particular  offences  would  be  punishable  by  that  Court*  .and 
that  tbe  limits  of  tbe  powers  of  tbat  Court  to  pass  sentence  would  be 
imprisonment  of  either  description  for  a  term  not  exceeding  seven  year^, 
including  suoh  solitary  oonfinement  as  is  tanthoiiBed  by  law,  or  fine, 
or  both.  I  find  myself  unable  to  understand  the  argument  which  pro> 
poses  to  do  away  with  the  effect  of  the  word  **  transportion"  as  used 
in  the  S2Qd  section  in  speaking  of  the  powers  of  the  Court  of  Sessioo. 
TrftrnporatioD,  it  appears  to  me  it  oaoaob  be  {too  dtea  atatedi  is  a 


186S 


Qdbbn 

V. 
BOODHOOA* 


•A 


VDLL  BURn  BtmilOB. 


1808 
Qowmn 

V. 
BOOOBOOA. 


•ipAAia  dMGriplioA  of  paaif haenk  wHhln  tb*  competeaoy  oE  ooa  Oour^ 
tad  one  Oonit  alone,  to  award,  namel/.  the  Ooort  of  Seaaion,  and  Uun^ 
Ckmrt  ia,  it  aeamt  to  me,  alone  aathoriaed  by  law  to  award  tioit  particalar 
pooiahnie&t ;  aifed#  therefore^  altboogb,  ondor  a.  59  of  the  Indian  Penal 
Oode,  partaoolar  oflendera  are  made  liable  to  transportation,  tiitt  maat  be 
goyemed  bj  the  aectioa  of  the  Orinunal  Frooedare  Coda  wbieb  limits 
the  power  of  tha  Coorta.  It  ^ppean  to  bm,  then,  that  taking  the  Pennl 
Oode  together  with  the  Oode  of  OHminal  Frooedore,  it  moat  be  pre- 
anppoaed  that  the  Conrt  which  aeateooea  ia  one  whiah  ia  bj  law  enabled 
to  paee  the  aenfeanee  of  tranaporatiOQ, 

I  JhoPtfora  tbiok  the  Oonrt  of  the  'Depntj  Oommiationer  wia  noi 
eoiapetent  to  aentetwf  the  priaoaer  to  tmnaporatioa«  and  that  thaaentenoe 

linotlaflal* 
Saie«*K^im«  J^— I    cenonr   with    my    eoUeagnea    Sobhouae    and 

liaopheraoD,  JJ« 

Tba  poaitioo  and  datiet  ^  offieem  in  Non-Begnlation  Frorincas^ 
yeatedtwith  poweza  under  Aot  XV  of  166f  ^  may,  no  doubt,  oooaaionally 
appear  eomawbat  anomalom,  and  it  may  be  neoeaaary  to  look  oloaely,  ae 
in  thia  inctanoe^  into  the  extent  ofthapowera  with  whieh  thc(f  are Teated 
by  law.  Bnt  when  I  see  that  by  Act  XV  af  1868  the  Deputy  Ooounia- 
aioner  is  empowered  to  paas  a  aentenoe  of  unprisoomeot  for  a  term  not- 
ezoeediog  seten  years  i  aad  when  I  consider  that  the  punishments  whioh 
he  must  award  mast  be  substantially  the  puuishmenta  of  tho  Fenal 
Oode  whioh  he  administers,  I  can  corns  to  no  other  oonoluaion  than  tha^ 
under  a.  (9  of  that  same  Penal  Oode,  he  is  empowered  to  pass  aentenoea 
of  transporation  where  he  ia  empowered^  aa  he  nxftdoubted^  i8»  to  paaa 
n  sentence  of  impriaooment* 

In  this  Tiew  I  haye  only  to  aay  that  I  think  the  sentence  of  trsna- 
portation  passed  by  the  Deputy  Oommissioner  of  Lohardngga  is  leic>l* 

Fbacock,  C.J.— I  oonour  with  the  majority  of  my  coBeagqea 
in  thinking  that  the  Deputy  Oommiaatoner  in  this  case  had  power 
to  pass  aeotencaof  seran  years'  tranaportntion.  Bia  powers  weie 
derived*  not  under  the  ppovbiona  of  a,  22  of  the  06ds  of  OHiaiBal 
P^opeduro^  but  wnder  a.  1  of  Aot  ZV  of  1892.  The  substanoe  of  tlmt 
aecUon  ia,  that,  whenerer  under  the  proriafooa  of  a.  Mft  of  tba  Obde 
of  Ofiminsl  Phwedme  the  Oode  faaabeen,  or  shaH  be  extended  to  any 
part  ol  the  terrftonee  not  sabjeot  to  the  general   Begulatioes,  It   diall 

1»  lawful  for  the  Qoveraor^  Oaaeriil  m  Obuuoil,  or  for  the  Local  Oovem'^ 
snent  of  sueh  territory,  ioTsat  the  Ohuf  Officer  oharxed  wttb  the  aia- 

eetiva  mfcuiniattatian  of  e  diatrioi  in  aaimaaal  aiatters^  by  «hata?i^ 
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^ttfioiei^t'  reMOb  (quite  independenfclj  of  any  inidBtion  to  preTWftt  ihe 
ABsistant  SessioDS  Judges  from  sentencmg  to  trasportatioii  in  lien  of 
impriMmment)  why  e.  83  ot  the  Code  of  Criminal  Procednre  ehoald 
specifically  name  transportion  as  oned  theseotences  which  Courts  of 
Bestion  are  competent  to  pass.  I  tee  no  reaeon  to  snppose  it  was  intend- 
ed that  the  power ^f  sentencing  to  transportation  ia  liea  of  imprisonment 
for  a*term  nou  exceeding  seren  years  should  not,  nnder  the  proyisions  of 
a.  59  of  the  Penal  Code,  be  exercised  by  Assistant  Judges  in  Bombay. 

In  my  opinion,  in  every  case  in  which  the  Court  passing  sentenoe 
has  jurisdiction  to  sentence  to  imprisonment  for  seven  yearSi  the  Court 
has  also  jurisdiction  under  s.  59»  in  its  discretSoOi  to  pass  a  sentence  of 
transportation  for  seven  years. 

JacksoFi  J.— I  am  still  of  the  opinion  that  I  expressed  in  referring 
this  case  for  the   consideration  of  a  Full    Benoh^  and  which  my    learned 

oolleague  Mitter,  J.,  agreed. 

Myopinicmis  based  chiefly  upon  ibe  position  that  the  Indian  Penal 
Code  ia  one  that  deals  with  the  awards  of  punishment  and  the  liability 
of  the  offendera  to  such  punishment,  white  the  Criminal  Procedure  Code 
is  the  one  which  indicates  the  Courts  which  are  to  apply  these  proviaions 
and8oali»rdtbe  several  degrees  of  puniahroent.  I  am  kiojb  aifare  that 
any  section  of  the  ladian  Penal  Code  expressly  deAaes,  or  in  any  way 
declares  what  the  powers  of  any  particular  Court  shall  be.  B.  53 
details  the  several  puniahmeots  to  which  offenders  are  liable  under 
the  provisions  of  the  Code,  and  they  are  specified ;  (1)  as  death; 
(8)  transportation  ;  (8)  penal  servitude  i  (4)  imprisonment,  which  is  of 
tfwo  descriqtiona,  rigorous  and  simple ;  (5  and  6),  forfetiture  and  fine. 
S,  69  declares  thnt  "in  every  case  in  which  an  offender  is  punishable 
with  imprisonment  for  a  terra  of  seven  years  or  upwards,  it  shall 
be  competent  to  the  Court  which  sentences  such  offender,  instead 
of  awarding  sentence  of  imprisonment,  to  sentence  the  offender  to  trans* 
portation  for  a  term  not  less  than  seven  years,**  that  is,  to  transportation 
for  not  less  than  seven  years,  "and  not  exceeding  the  term  which  by 
this  Code  such  offender  is  liahle^to  imprisonment.^  I  do  not  understand 
by  that  section  that  the  transportation  to  be  awarded  in  lien  of 
hnprisonment  was  io  bo  given  precisely  year  for  year,  but  there 
were  certain  limits  fixed,  namely,  that  transportation  was  to  be  for  a 
term  not  less  than'seven  years,  and  not  exceeding  the  term     for  which 

the  offender  could  be  inriprisoned.  It  is  useful  in  considering  the  effect 
of  this  sectiout  perhaps  to  refer  to  the  sections  of  the  original  Penal  Code 
[^repiMred  b j  the  {i^dion  lam  Cammissiooenu   By  a.  48  of  that  Qodoi  Uie 
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186S        Ooarfc  Iwd  not  fcb«  power  to  oommaie  or  to  fMss  Matmoe  of  tmiiporiatian 
QuBiv      *"  ^^^  ^^  impiiaotime-it,  bat  the  pawer   wfts  given  to  the  Gorerament   c^ 
the  Preeideooy.    The  worde  ure  ,  "in    every   oee-a  in    whioh    sentence    of 
imprtsonment  fur  a  term  of  eeren  yeera   or  upwards  hes  been  paiaed  oa 
any  offender  wbo  is  not   both  of  Aaiatie   birth  end  of    Asiatin  blood,  it 
ehall  be  lawful  for  the  Qoremment  of  the  Presidenoy   ifithin .  whioh  th« 
offender  has  been  senteneed,  at  any    time  within  two    yeara   after  iho 
passing  of  saoh  eentenoe,   to   commate  the  remaining  impriaonmentt 
withoattbe  consent  of  the  offender,  for  transportation  for  a  term  not 
exceeding  the  unexpired  term  of  imprisonment,  to  whioh  may  be  added 
banishment  for  life,  or   for  any  term,   from   the   territories  of  the  Bast 
India  Oompany.**  Apparently,  in  the  long  consideration  whioh  the  Indian 
Penal  Code  onderwent  before  it   passed  into  law,  it  was  considered  that 
it  would  be  more  convenient  to  vest  the  power  of  passing   sentenoe  of 
transportation  in  the  Court  whioh  tried  the  prisoner,  instead  of  in  tha 
local  Government :  still  I  do  not  understand,  that  change  in  the  provision 
of  the  law,  as  in   any  respect    importing  any   power  ai   granted  to  the 
several   Courts,  or  to  any   of  the  Courts,   which  they   did  not  posaeai 
under  the  law  which  eipressly   regulated  those  powers.    I  am  willing  to 
construe  a.  59,  either  atriotly  according  to  ita  words,  or  by  what  appear* 
to  me  to  he  a  reasonable  oonstraction.    It   seemf   to    me  that  if   that 
section  is  to  be  construed  strictly  by  its  own  words,  as  I  bare  stated  in  my 
minute  referring   this  case    to  the  Full  Bench,  there  ia   nothing   what- 
ever to  pi«Tent  a  Magistrate  in   those   cases  where  be   haa  ooncumnt 
jorisdiotioB  over  an  offen  >e  with    the    Court  of    Session,   and  where  aa 
offen'ler  might  be  punished  with   imprisonment  to  the   extent  of  sevea. 
years,  from  passing,  under  the  aectio.-i,  a  sentenoe  of  transportation.    Nor. 
of  course,  is  there  anything  to  prevent  an  Assistant  Sessions  Judge  In 
Bombay   from   passing  a  like  sentence.    This    consequence   is    aroidecl 
in  the  opimon  of  my  learned  colleagues  by  stating  that  the  Magistrate 
haa   no   aothority  to   pass  sentence  of   imprisonment  to   the    extent  of 
seven  years,  but  then,   as  I  have   already   stated,  it   appears  to   me  that 
transportatioa  ia  not  to  be  given  in  lieu  of  imprisonment  year  for  year, 
but  the  law  distinotly  says  that,  wheneVM*  an   offender  is  punished  with 
imprisonment  of  seven  years  or    upwards,    it  shall   be  competent  to  the 
Court  whioh  sentenoes  such   offender,  whether  that  be  a   Court   capable 
of  awarding  seven-years*  imprisonment  or  not,  to  sentence  that  offender 
to  transportation  for  a  term  of  not  less  than  seven  years. 

S.   59  is  a  portion   of  the  Indian   Fenal   Code    which  ia   otherwise 
called  Act  XLY  of  i860.    The  Criminal    Proceduie  Code  waa  passed  in 

the  year  1661:  it  may  therefore  be  looked  npoa  m  aa  ozprosiion  of  tbe 
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d«  i^iftUoA  %tiDh  Officer  is  cftll^,  with  power  to  irf  all  offshdBB  no% 
*  putiiBhable  with  deakh,  and  under  thtd  provisions  of  the  eaid  Code  lo  pass 
sentence  of  ittprisonment  of  eithet  desortption  for  a  term  tiot  ^xetsed- 
itif^  seven  y^BJtB^  Inclnding  snch  solitary  confinement^  As  is  ettthoriked 
by  law,  of  finft,  6t  both  ;  nud  by  s.  3,  "  Ihis  Act  shall  be  taken  and  read 
a8  partof  the  Obde  ot  Ortm'nalPi*ooedare.'*  I  nssumd  that,  under  the 
pitovisions  of  this  Act,  the  Deputy  Commissioner  of  Lohardugga  was 
vested  with  the  pow^-r  to  pass  sentence  of  imprisonment  ot  either 
description  for  a  term  Act  exceeding  seven  years.  Having  that  power^ 
it  Appears  to  me  that  s.  59  of  the  Penal  Code  gave  him  the  power 
instead  of  passing  seitence  of  imprisonment  for  seven  years  to  pass 
sentence  of  transportation  for  a  term  not  less  than  seven  year8,  and  not 
exceeding  the  term  for  which  the  prisoner  was  liable  to  imprisonment. 
The    Penal    Code    in    that  section,    not    only    enacted    what   was    the 

amount  of  punishment  for  particular  offences,  but    it  vested   the    Court 
which  should  sentence  the  offender   with   power  to  award  transportatioa 

• 

of  not  less  than  seven  years,  instead  of  awarding  sentence  of  imprison- 
ment. It  went  oiit  of  the  ordin»iy  course  awoptoil  in  other  parts  of 
the  Code,  aiid,  instead  of  merely  definins;  tho  punishment,  gave  a  certain 
power  t6  the  Court  which  should  pass  the  sentence  to  award  a 
different  ki  d  of  punisfiment  from  that  specified  in  the  Code.  My 
cd]1eagn<>,  Loilis  Jackson.  J.,  had  referred  to  the*  Penal  Code 
as  it  was  originally  prepared  by  the  Law  Commissloriord  for  the 
purpose  of  showing  that^  ni.der  that  Code  as  it  was  prepared,  the  Court 
hud  not  the  power«to  commute  or  to  pass  senteoee  of  traiisporUtion  in 
.  lieu  of  imprisonment,  bat  that  the  power  was  given  only  to  the 
Government  of  the  Presidencyt  He  points  that  oat  to  show  that, 
under  the  Penal  Code  as  ori><inally  prepared,  the  power  of  passing 
sentence  of  transportation  instead  of  imi  risonment  was  vested  in  the 
Govern  nenfc,  and  not  in  the  Courts.    There  was  a  very  good  reason  foy 

that^  and  for  the  alteration  which  took  placo  in  the  Penal  Code  when  i^ 
was  finally  settled.  At  the*  time  when  the  Penal  Code  was  prepared 
by  the  Indian  Law  Commissioners,  it  was  a  mle  of  the  Court  of 
Directors  of  the  East  India  Company  tiiat  no  native  shoxild  be 
sentenced  to  transportation  for  a  period  less  then  for  life  ;  it  being  the 
opinion  of  that  time  that  a  native  of  India,  if  onoe transported,  should 
sever  ber  aHdwe^  to  retwrh  to  this  ootint^.  The  Indiain  Penal  Cod^, 
as  preparsRl  by  the  Law  Commissioners,  did  not  provide  transportation 
as  punishraeni  for  any  peiriod  short  of  life,  and  it  did  not  give  power  to 
the  Grovemm'ent  to  commute  a  sentence  of  imprisonment  for  seven 
7«ai9  fo»  tiaae^o^alioo^  cKMfe.  t  in  caseff  t»here  tiepfSsOtoer  Waimotof 
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Qui^gn      be  aHerod,    a  diHeront  rulo    wm  thonghfc  noeosMiy.    It  wm  tkoas^M 
V,  roMooablo  that  natireo  of  India,  aa  well  ae  Baropeana  and  oiben,  ah<Mrid 

BooDBooA.  1^  Benteoced  to  tranaportatioa  for  perioda  leas  than  for  lifok  and  that  th« 
feaaon  for  not  allowinic  a  native  who  had  onoe  been  tianiported  to 
retarn  to  In()ia  no  longer  held  good  ;  and,  therefore^  aa  the  Penal  (3ode» 
as  prepared  by  the  Indian  Law  CommiMionerB,  did  not  proTide  trans- 
port 'tion  ai  a  punishment  fo  anjr  le«s  period  than  for  life,  it  was  thought 
advisable,  when  the  Code  was  altered,  to  enact  by  a  general  claase  that^ 
in  an  cases  in  which  an  offender  shonld  be  panishable  with  impriaonment 
for  eeren  years  or  npwardf ,  the  Oourt  should  have  power  to  sentence 
him  to  transportation  instead  of  imprisonment,  provided  the  term  should 
act  be  less  than  seren  years,  and  shoo  Id  not  exoeed  the  terms  for  which 
the  offender  shonld  be  liable  to  imprisonment.  That  is  the  rsaaoo  why 
s.  59  was  introdnoed.  It  necessarily  gave  power  to  a  Conrt  whioh  ooald 
sentence  a  prisoner  to  seven  years'  imprisonment  to  sentence  bint 
to  seven  years'  transportation  in  .lieu  of  it ;  bnt  it  nerer  iutended 
to  give  power  to  a  Court  which  could  not  sentence  to  imprisonment 
for  more  than  two  years  to  transport  for  seven.  It  appears  to  me 
to  follow  that,  as  the  Deputy  Commissioner  is  a  Court  which  baa 
the    power   of   sentencing  to   imprisonment   for    seven  jears,  he    haa 

power  to   seuteuoe  to    transportation  for  a   period   not  less  than  eevea 
years. 

It  is  said  that  if  this  constroction  be  put  npoa  s.  59,  then  m  every  oaaa 
in  which  a  Magistrate  tries  an  offence  punishable  irith  seven  yeara' 
impriaonment,  althongh  that  Magistrate  could  not  sentence  to  the  full 
extent  of  imprisonment,  he  would  have  the  power  instead  of  sentencing 
him  to  two  years'  imprisonment  to  sentence  him  to  transpoi  tation  fur 
not  lesa  than  seven  years.  It  appears  to  me  that  that  wonld  be  a  most 
unreasonable  and  forced  cons  true  tion  of  s.  59,  and  that  such  a  oonttrus- 
tion  ought  not  to  be  pot  upon  it  If  a  roan  is  convicted  before  » 
Magistrate  of  an  offence  whioh  Is  made  panishable  by  the  Penal  Code 
with  seTvn  years'  impcisonment,  the  offender  is  not  punishable  witk 
inprisonment  for  seven  years  ;  because,  upon  that  conviction,  there  ia  so 
one  competent  to  punish  him  with  seven  years'  imprisonment^  a  Magis- 
trate not  having  power  to  imprison  for  more  tban  two  years.  The  words 
of  e.  59  are  "  every  case  in  which  an  offender  is  panishable,  "Aa,  no% 
eyery  person  convicted  of  an  offence  which  by  this  Code  is  punish- 
able, &e.  The  meaning  of  the  section  clearly  is  that  where  the 
prisoner  is  punishable  with  an  imprisonment  for  a  term  of  seven  years, 
ii  shall  be  competent  to  the  Court,  ifhioh  has  powor  to  venttfico  him  to 
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tkat  panialiment,  to  seniienoe  him  to  transportation  insiead  of  imprison-         1868  | 

ment.    la  this  view  of  the  case,  a  Magistti^ate  would  nob  have  power  to  '         " 

transport.    It  never  could  have  been  intended  to  give  povrerto  a  Court 

which  has  not  power  to  sentence  to  imprisonment   for  more  than  two     Boodhooa. 

years  to  transport  for  seven  years.    It  would  not   lie  within  either  the 

words  or  tbe  spirit  of  the  section. 

Under  these  circumstances,  it  appears  to  me  that  the  Deputy  Gom- 
misBioner  had  the  power  to  pass  sentence  of  transportation  for  seven 
yeas;  tha^  the  Judicial  Commissioner  came  to  a  right  conclusion  in 
telling  him  that  he  had  that  power ;  and  that  he  was  right  in  passing 
that  sentence.    Consequently  the  sentence  mast  be  affirmed. 


Brfor^  Sir  Bame$  PMcoeh,  Kt,^   Chief  Jfutict,  Mr.  Justice  Seton-Karr^Mr,  Jugtice 
JL  6.  Juek94mf  Mr,  JuiUce  Maqthereon  and  if  r.  Jvatiee  Mobhauee, 

1868 
BUBWAR  HOSSEIN  KHAN  aud  others  (Dif ssdavts)  v.  SHAHZADA     J<iny.  27. 
GHOLAM  MAHOMED  and  anothba  (Plaimtipfs).*  — — ^ 

Idmiiation — Unregistend  B^9id  charging  Land  vfith  Repayment  of  Debt — &uU  for 
Bale  of  Landi^JntereH  m  immoveaJ)le  Property^-^ActlXIV  ef  lS69f 

#.  1,  cle.  10, 12,  and  16. 

Where  there  is  an  norrgisiered  bond  to  secure  tbe  payment  of  asnni  of  money 
with  interest,  by  which  bond  also  lands  are  charged  by  wav  of  simple  mortgage 
with  the  payment  of  the  debt,  a  suit  to  hare  it  declared  that  the  lands  are 
charged  with  the  payment  of  the  debt,  and  for  an  order  for  the  sale  of  tbe  lands 
in  satisfaction  of  the  debt,  is  a  smit  for  the  recorery  of  "  an  interest  in  immove- 
able property"  within  tbe  meaning  of  Act  XIV  of  1859,  s.  1.  cl.  12 ;  and  the  period 
of  limitation  is  twelve  yean  from  the  time  when  the  d^t  became  dne  (!)• 

Ov  the  9th  December  1856,  Khaja  Ali  Hossein  executed  a  kistbun- 
dee  bond  in  favor  of  his  daughter,  one  of  the  respondents,  Razera 
Begum,  to  secure  the  payment  to  her  of  Bs.  10,230.  The  bond,  which 
was  vnregistered,  said :— ''  I  have  no  means  of  discharging  tbe  said  debt 
by  one  payment.  Therefore,  having  paid'  Ra.  250  in  cash,  I  execute  a 
dbed  of  inttahnent  fdr  the  payment  of  the  balance  of  Rs.  10,000,  with 
tbe  following  stipulation  :— That  I  shall  pay  from  1856  to  18fll  at  th* 
rate  of  Ba  1,500  annually,  and  in  the  year  1862  I  shall  pay  Bs.  1,000 
and,  after  having  repaid  the  said  amount  in  full,  I  shall  take  back  the 
deed  of  instalment,"  and  by  way  of  further  security,  and  "  in  order  to 
ensure  the  payment  of  the  said  amount,"  the-landed  property,  the  subject 
of  the  present  suit,  was  charged  with  the  payment  of  thedebt  (by  way 
of  simple   mortgage.)    It  was  further  stanted  in  the  bond   "  in  defanH 

•  Begnlar  Appeal,  No.  85  of  1867»  fttmra  deoree  of  the  FHneipal  Sadder  Ameen 
of  East  Burdwan,  dated  tbe  fl6th  September  1866. 

(1)  see  Act  IX  of  1871|  Soh.  ii,  No.  132;  and  /n  rs  lmU$fi  B.  L.  B.,  171,  at  p.  127 


FULL  BENCH  BULINGS. 
18Cft        of  pftjment   of  tbe  said   ftmonnt,    agreeabV  to  the  terms    of  this  jeed  o£ 


SoRwAR     instalmeot,   I   shall   pay   iQt<r:est  ^t  the   rate  o(  Its.   10  pH^  thoasand 


HoMBiN      p^r  n^ensem." 
Kbah 
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On  the  2od  Septemeer  196)»  Hazera  Be^aii^  ia9t>|uto4A9«iil  for  th« 
Srahiada  z^coveryof  the  instalments  wliich  fell  du4  in  ^he  7«sr»  1959,  ^96P^ 
Uauomip.  '^^  1361,  and  aba  obtained  a  decree,  on  the  8th  A^x'A  18<$3»  agsjua^t 
the  representatives  of  iJZliaja  Ali  Hosscia,  who  l)Ad  die4  UsCore.  tiim 
•ait  was  oomroencod.  On  appeal,  ihu  decree  was.  VtpUel.d  bj  tJ^e.Sigh 
Court  on  the  4th  of  March  ISOi.  On  tb^  9&th  Jaly  1863,  Ba^enk 
Begum  got  a  decree  in  another  auiA  $or  th»  iii9t  ilm^Ata  wbjk'k  Ml  doA- 
in  1862.  This  decree  was,  on  appeal,  affirmed  bj  the  Zilla  Judge  on 
the  19th  Angost  1864.  Both  the!*e  decrees  wera  sioiply  decrees  for  the 
payment  of  a  certain  sum  of  mone/  oat  of  the  estate  of  Khaja  AK 
Hossein,  deceased.  Neither  of  them  alluded  to  the  fact  that,  by  t^e 
bcmd,  the  lands  then  in  dispnte  were  pledged  to.  secnre  the  money  dtae ; 
neither  decree  contained  any  declaration  that  the  lands  were    subject  to 

a  oha^e   £or  the  payment   of  :,he   inatalai#n^».or   Aat  they   were  to  te 
sold  in  satisfaction  of  the  deoree.     In    November  1894,  Haaera  Begain* 

apparently  after  an  ineffectual  attempt  to  recover  -what  was  due  to  be^ 
nnder  these  deoreen,  assigned  her  rights  snd  interests  nnd^r  them  both 
^o  Shahi^ee  Begnm,  since  deeeasi^d>  who.  was  represeittod.  b|r  il^*at 
plaintiffs  in  the  present  suifr.  In  execution  of  the  two  dbcre*Q.  tbet 
plaintiffs  attached  the  mortgHged.  property  and  were  proc<i#d«Qg  to  ham 
it  put  up  for  sale,  when  the  appellant,  Nunnee  Bebeo,  on  behalf  of  her 
minor  children,  being  the  persons,  chiefly  iu'ereated.in  tha  estat^^of 
Khaja  Ali  Hossein,  claimed  the  property^  sJlegpiiig  that  the  at^hmenfr 
was  bad,  as  the  decrees  did  not  declare,  that,  the  propo't^  whioh  hi^ 
b^ii  attached  vras  qharged  with  the  d^bt,.  and.  as  by  9f  UifiiUaUmm» 
dated  the  87th  December  1859,  Khaj>  AU  Soss^in  k^  seUlsdthA 
property  a&  un^qf,  appointing  his   grandson,  the  nunoI^  appellant.  Bynd; 

41i  Hpsseiu,  the  miUwalU  ol  this  endowment*.  The.  Qh«im  wits,  cooaidM^ 
to  be  gopdi  and  t^e  p'opeFty;wi^s.rele!^ad.oa,tbe  ^  Sapt^mberr  1895^ 

On.  the  21st  December  1865,  t)io  prQtKA44  snitLWWB  insiitptedl.  Jim 
qbjeot  w»»  to  obtain  a  d^IaratwoUi  that»  tihe  property  moitgaged  by  tll» 
l^stbunde^  bond  was  oharged<  with  the  amount  which  was  dtteund^r- 
the  tvfo  decrees ;  and  thas  beingso  obargedi  the  plaintiff  were  entitled* 
to  hafa   it  sold-  in   execution   <^    the    dterees,   notwithstanding  the 

taultaiiTiqmai  Qx  my  other  tjitle  whiph^  Wij^fc  be  plaiMiediofi  datesauhae* 
quent  to  the  kistbundee. 

The  lower  Court  held  that  there  was  no  doubt  as.  to  th9  eJUecution  of. 
tb^iauliaitMfiMf  or  as  to  the  property  having  become  wuqf  by  reason 
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^  Tbe  fi>Ifewing  jad{^mestB  were  ctelirered  by  the  Fnll  Ifenolr— 

Fbacock,    0.  J.  {^AcpHBBsoN   and  HoBHQUas^  JJ^  CQacHiTinn)..— The 
plaintiff  is  the  assignee  .of  JSazora   "Begwoch^  wha  i&  the  obUgpe  of  tha 
bood    gi^en    to  secure  to  ber   the  payiaent    of  Hsh   I0,2^«.    Th«  V>iid 
waa  esccnted  by  Khaja  All  Hossein,   and   it  stipulftted  Cob  the  payment, 
of  the  blance  apecified  in  the  bond   by  iDetalmAii^tSt.    It   is  firmmi  la  thee 
case  which  is  sabmitted  for  one  opinion  that,  by  w:^  o£  fartheF  aecaritly, 
and  in  order   ta  ensure  payment   o£  the  amount,  the  lauded  proparty,^ 
the    Bubj/ct    o£    the    present     suit,    w,eLs  charged     w^ith    the?  payment 
of  the     debt     by    way    of     simple     mortgi^e^      SeTeral   su;>t8<  wera. 
o^hht     to    recover    the    instalments ;    but     iu   proceeding   to  euforoa 
the  decrees  against   the   land  in   question,   a   vm%f  waa   set/   up^   ac: 
baring   been  executed  by  Kbaja    Ali  HoesetD^  by  whioh   the  property 
was   Tested   io    a   muturalli    free   trom   the  charge   wiiJeh   had   boea 
created  bj   the   bond.    In    consequence^   on-  the   2lat  December  166^^ 
a  new  suit  was  brought  for  the  purpose  of  dodariikg  that  the.  install 
'  xnents.  which  fell  dae    upon    the    boo^  in  1851^,  i860,  and  1861,.wer.e 
included  in  the  decree  of  Sth  April  1863,  which  was- af&noed  on. appeal^, 
and  that  they   were  a  charge  upon  .  the  laud  in   qfieation  as  againstthar 
mutwalli.    The  question  is  whether  that  suit  ia  barred  by  limitation 
or  not. 

The  suit  was  brought,  so  far  as  it  relates  to  the  instalment  of  1859*^ 
after  the  expiration  of  six  years,  as  the.  in^lmenb  was  payable  out hft 
9th  December  1859,  and  the- suit  was  not  brought  until  the'21it  Decern-* 
ber  1865,—  more  than  six  years  after  th)  insDal meat  bec/vnae  due-    But 
it  wae  bnui^ht  within  six  yeirs  frum  the  date  on  which  the  instalments 
ioY  1860  and  IS61  became  due;  and    we    are   now    asked    to    decide 
w^e1?her  the  snit  to  have  the  land^  charged  with  the  payment  of  the 
d^t,  and'  for  an  order   foe  the  sale    of  the  )ands  in  satisfaction  of  the 
debly  fallsi  as   regarda   limitation,   wittlin   thr  provisions    oT  d.  IT)  or* 
of  c1.  1^:  of  &  1  of  Act  XIY  of  1859r ;  in  other  words,   whether  the 
snit  ought  to  <be  bronght  within  three  years  from  Ilie  accruing  oLtha. 
oanse-of  action,  or  within  twelve  years. 

Tt  appears,  to  me  to  be  clear  be]|iond  doubt  that  thig.caset cannot  falli 
within  c\  IjO  of  s.  1.  The  suit  was  brought  against  the  muttoallL 
Tjie  mutmaUi  neyer  entered,  into  any  contract,  with  tbe  pi&aiotiff,  and 
was.  not  liable  for  a  breach  of  contract.  The  salt.  ^a&.bronght.ag|MiBt. 
him,  to.  enforce  payment,  of  the  inatalmenta.  which,  hadbeen  ehaifi^ 
•upon  the  land  conveyed  to  him  as  wuqf,  CI.  10  says:—"  To  suits 
bronght   to   recover  money  1  tot  or  interest^  or  for  the  breach  of  axi7 
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eoniraot  ia  CttM  w  which  ih«r«  m  a  written  engi^g^raant"  li  «PPMr» 
to  me  dear  that  this  iB  not  a  tttit  broaRht  against  the  mmtwaUi 
for  breach  of  oontraot,  but  that  it  is  a  suit  to  enforce  a  oharg^  vpon, 
Und.    It  does  not  fall  within  d.  10.  ' 

The  question    then  arises  whether  the  suit   falls   within   cL     IS  ; 
beoanes  if  it  dMs    not  it   is  a  suit  not  otherwise  provided  for,  and  faOa 
within  ol  16.    It  appears   to  me  that  this  is  a  suit  to  enforce  a  ohar^ 
upon  immoveabis  property,  andis  a  suit  for  the  recovery  of  an   interest 
in  immoTeable   property    within    the     meanfnff    ol  cL  la-      1    hnTe 
no  doubt  that  it  fidls  within  ol.    12,  and  not  within   ol.    10.    The    only 
case  which   throws    any   doubt   upon    it,  in    my   opinion,  is  the  emaB, 
which    has    been    referred    to,    of    SeetaZ   Bmgh    t.      Soorui  BvtkA 
Bvngh  (I).    But  1  oannot   concur  in  the  view  which  was  ezpreased  in 
that  deoiston.     Trevor,    J.,    who    delivered    judgment,     says:— 'The 
words  of  the  law  refer,  it  appears  to  us,  to  an  interest  residing  of  right. 
hi  the  party  suing,  f  )r  which   he  may  sue.**    It  appears  to  me  tiia%  a 
charge  upon  the   land  is  an  interest  in  the  party  in  whose  favor  that 
charge  is  ma'le.    It  is   also   an  interest  for  which  he  may  sue.    Then,, 
if   it   an   interest  in   land,    or    is    it   an   interest   in  something  else  t 
Trevor,   J.,  says:—'*  In   a   suit  like'  that    before  us,    he  has  simply  a 
Hen  on  the  property  for   the  amount  of  his  debt,  but  he  has  no  interact, 
of  right  in  the    property  ;  and  in  this  view,  the  section  o  f  the  law  dted 
doei  not  apply.    But,  again,  the  security  is  a  mere  incident  to  the  bond^ 
The  debt  acknowledged  in   the  deed   signed  by  the  debtor,  and  to  be- 
payable  at  a  certain  time,  ii  the  principal  and   the  collateral  seonrity 
an   incident,  in  the    transaction.     It  follows  on  legal  prinoiple  that  the- 
latter  must  follow  the  former,  and    not  the  reverse;,  in  other  words 

the  incident  must  be   sued  for  within  the  same  time  with  the  prineipal* 
or  thi    collateral    security  be  declared    enforceable    against    pcopert^ 

]^edged  within  the  same  time  that  the  debt  can  be  declared  dae  by » 
Court  of  JnsticeJ*  I  do  not  know  where  the  legal  prinoiptlea  to  whidr 
Trevor,  J^  refers  are  to  be  found.  Them  is  no  suck  prinoiple  in* 
the  Bnglish  law.  If  land  is  mortgaged  aa  seonrity  for  a  losn  in. 
addition  to  a  covenant  for  payment  of  the  money  the  mortgagee  may* 
sue  the  mortgagor  for  a  breach  of  the  covenant;  snd  he  may  also 
bring  an  action  of  ejectment  to  recover  the  land  mortgaged  aa  a  coll a^ 
teral  security.  It  appears  to  me  that  the  charge  upon  the  land  created 
an  eq  >iteble  intereat  in  the  hind,  and  that  a  suit  brought  to  enforce  that 
ehsyge    is  in  snbstence  and  in  efftet  a  suit  for  the   recoTery  of 

a)  6  W.  R,,  318L 
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t>f  it-  Bafc  ibe  Oenrt  lield  that  the  mortgage  took  precedence  of  the 
subseqaent  settlement, and  ordered  that  the  property  should  be  sold  in 
satisfaction  of  the  decrees. 

The  defendants  appealed.  They  did  n'>t  deny  that  the  tautiahMma, 
mnst  be  taken  to  be  subject*©  the  mortgage,  so  far  as  the  mortgage  could 
then  be  enforced ;  but  they  contended,  first,  that  as  Hazera  Begum 
assigned  merely  her  right  and  interest  in  the  two  decrees,  the  plaintiffs 
could  not  proceed  under  the  mortgage,  which  was  mentioned  neither 
in  the  decrees  nor  in  the  assignment  under  which  the  plaintiffs  claimed  ; 
and,  secondly,  thM*  the  suit  was  barred  by  limitation  as  regards  the 
amount  due  under  the  fivst  decree. 

By  way  of  cross-appeal,  Mr.  Allan  for  tbe  plaintiffs,  argued  that 
the  iaidiatna^a  was  void  aT)8olutelj  as  against  tbe  plaintiffs,  whether 
the  moilgage  was  barred  by  limitation  or  not ;  that  even  supposing  the 
plaintiffs  were  entitled  to  nothlirg  more  than  what  any  person,  holding 
on  ordinary  decree  against  the  estate  of  the  deceased,  Kbaja  AU 
Hossein,  would  be  entitled  to,  the  tauliatnama  could  not  prevent 
thej>roperty  being  sold  to  satisfy  the  decrees,  inasmuch  as,  acoordisg 
to  Mahomedan  law  all  the  property  ol  the  deceased  is,  in  the  hands  ol 
hie  heird  charged  with  tie  payment  of  his  debts. 

The   appeal   was  heard  by    Seton-Karr  and  tfaopherson,   JJ.,   who 
referred  the  following  question  for  the  opinion  of  a  Full  Bench :— * 

'"Whether,    as  regards  the  instalments    of    1859,    1800,    and   1861, 
included   in   the  first    decree  (of  8th  April,  1S63,  confirmed  on  appeal, 
4th    March,    1864),  the   present   suit  is  barred    by  limitation.    And   in 
order  to  decide  this  point,  the  Court  must  decide  whether,   when  there 
is  an  unregistered  bond   to   secure   the   payment  of  a  sum    of    money 

with  interest,  by  which  bond  also  lands  are  charged  (by  way  of  simple 
mortgage)    with  the  payment    of   the  debt,  a  suit  to  have  it   declared 

that  the  lands  are  charged  with  the  payment  of  the  debt,  and  for 
an  order  for  the  sale  of  the  lands  (as  subject  to  the  charge)  in  satis- 
faction  of  the  debt,  falls  as  regards  the  question  of   limitation,  within 

the  provisions  of  cl.  10  of  s,  1  of  Act  XIV  of  1859,  or  within 
those  of  ol.  12  of  that  section.  In  other  word^i,  must  the  soit 
be  brought  within  three  years  from  the  origin  of  the  cause  of  acticnt 
or  is  it  in  time  if  brought  within  twelve  years.** 

Macfebbsoit,  J.,  (in  referring  the  question  after  stating  the  facta 
and  arguments  as  above,  observed).— It  is  enough  for  me  to  say  that  this 
point  never  was  raised  in  the  Court  below,  and  that,  in  |the  absence  of 
any  cTi^^noe  M.tg  Shaja  AU  £Lo8S'oin'0  positiooi  ttl  regardfl  bia  being  in 
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vmbarnrted  eirontn  tane«B  or  othdnriso  when  lie  mad')  tbts  fati2ui{»»/n%a, 
I  kfiow  of  tto*binf^  in  tbe  Mahomedan  law  which  wo'iM  jtintify  md 
in  holding  that  the  taaliatnama  is  not  good  ftgainst  an  ordinary 
creditor  holding  a  oomroon  money  decree. 

Aa  regards  the  first  point  raised  hy  tbe  plea<1er  for  the  appellants,  I 
think  that  the  plaintiffs  huve  a  right  to  enforce  all  the  secnritles  to  wbicli 
Hftsers  Bcgara  berself  conid  hive  had  recourse  in  order  to  recoTer 
b«r  monej.  Moreover,  Hnsera  Begom  is  a  party  to  the  present  salt, 
wid  has  filed  a  written  statement  declaring  no  title  in  herself,  and  stating 
that  she  bea  translnrred  all  her  interest*!  in  tbe  unbject  of  tbe  suit  to 
Sbahanee  Begaa,  through  whom  the  plaintiSn  claim. 

The  second  objection  is  less  easily  disposci  of.  All  tbe  inal«l« 
ments  wbieh  were  inclade<!  in  the  first  decree  foil  dae  more  tbam  three 
yearn  prior  to  the    institntiin  of    tbe  present  suit.    In  other  words,  the 

cauBo  of  action  in  the  present  suit,  so  far  a^  it  rel  ttes  to  the  iostalmenta 
for  1868, 1800*  and  1861,  arose  moce  than  tttree  years  l>ef ore  t  We  com- 
nieiK«m<>nt  of  the  suit.  The  kistbund<e  not  having  been  regintefcHl, 
tbe  app<'llants  contend  t^at  the  case  falls  within  cl.  10,  a.  1  of  Act  XIV 
<A  1859,  and  that  the  period  of  limitation  is  three  years.  There 
are  two  decisionf  of  this  Court,  which  are  directiy  in  faraar  of 
this  contention ;  see  Vara%hnath  MUsw  t.  Shaikh  BvLndah  Mi  (I) 
and  Feeivl  Singh  y.  Soorti;  Buhah  Singh  (2).  Bat  these  decisions 
conflict  with  those  of  the  Mardnrs  Hi^b  Court.  By  that  Court,  it 
hasbien  ruled  in  the  case  of  Chetti  Qaundan  t.  Sundaram  "Pillai  r3 
by    Phillips    and      Hollo  way,     JJ.,aud     in  the    case     of    Kriatna  Bow) 

T.  Hachapa  S^gapa  (4),  by  Scotland,  C.  J.,  and  Frerp,  J.»  tbataaui^ 
such  ns  tliis  is  in  the  nature  of  a  ^nit  for  the  recoTery  of  an  interest 
in    immoveable  property,within    the    meaning  of     cl.    12  of  s.  1  of  Act 

XIV  of  1859,  and  that  the  peri'Hl  of  limitation  is  twelye  years, 

Tlie  point  is  one  of  some  difficulty  ;  and  aa  it  is  one  which  frequently 
arisee,  and  on  which  this  Court  is  in  direct  conflict  with  tlie  Madras 
High  Court,  I  think  that  it  ought  to  be  referred  to  a  Full  Bench  that 
it  may  be  finally  set  at  rest. 

Mr.     0.    Gregory    and   Baboo    TJnnoda    'BwBod  Banetjee  •  for  the 
appellants. 

Mr.  B.  IT.  AUan  and  Baboo  Mbhendro  LaU  Shows  for  the 
respondeutA 
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}iiteTC9t.    Th^re  are  dpcisions  of  the  High  Court  at  Madras  in  accordance 
^vith  |be  view   which   I  have   now  expr^ssedi  and  I  concur  entii^Iy  in 
those  cases. 

The  appeal  wUl  ^  dismissed  with  cpfts. 

8BTov-XA.Rm,  J.««-In  this  oase  we  hare  to  decide  wbetiier  t1^ 
principle  laid  down  hy  Travor,  J.,  in  the  jad^ment  of  the  Oonrt  an 
SeeiuZ  Singh  r.  Boom}  Buksh  Singh  (1),  or  that  laid  down  by  the 
Chief  Justice  of  the  Madras  High  Oonrt  in  Knaina  Bow  ▼.  Hcuihapa 
Sugapa  (2),  is  the  correct  prinoiple.  J,  concarred  at  the  time  in  the 
judgment  delirered  by  Treyor,  J.,  and  thought  that  the  enforcement  of 
a  lien  on  the  property  by  the  sale  of  it  in  satisfaction  of  a  debt  for 
whioh  it  was  pledged  could  not  strictly  be  termed  *'  an  interest  in 
immoveable  property,  to  which  no  other  provision  of  the  *Act  applies.*' 
Trevor,  J.,  laid  it  down  that  the  suit  was  not  one  lor  an  interest 
as  of  right  in  the  property,  but  one  to  MiCoree  a  mere  lien  ea  a  pvoper^ 
pledged,  and  to  have  a  sale  thereof  carried  out.  I  am  further  of  opinion 
that  nothing  that  I  have  heard  to*day,  in  the  oonrao  of  argonent  or 
otherwise,  satisfactorily  explains   the  inconsistency  so  fondbly  pointed 

out  by  Trevor,  J.,  in  that  decision,  if  a  suit*for  a  debt  due  had  to  be 
instituted  within  one  certain  and  defined  periodi  and  a  suit  for  enforcing 
the  seearity  of  that  debt,  arUing  out  of  the  ssme  circuoutances,  had.  to 

be  instituted  within  another   period.    The  anomaly  and  inconsistenoy 

still  remains  as  pointed  out. 

On  considering  the   seetions  of   the   law  of    liiaitation    which    ara 

pn^erly  applicable   to   the  case   before   U9}  I  am  clear.ly  of  opjuiion,  as 

shown  by  the  learned  Chief  Jusbice,  that   cl.   10,  a.  1,  is  not  applicable 

to  the  present  case.    It  cannot,  by  any  possibility,  be  termed  a  suit  for 

the  "  breach  of  contract,*'  as  there  was  no  contract  between  the  plaiotiS 

and  the  fntUuxMi  into  who:e  hands  the  property  hypothecated  had 
B!d>sequeQtly  passed. 

There  remains,  theift,  the  ^t^lf  dooi^t  in  my  mind  f^  to  whether  i^ 
wonld  hi  oervect  to  say  that  the  ease  (e^  wade/e  cl.  16,  s.  1,  .ai^d  not 
under  d.  18  of  the  same  seotion  of  the  same  Act.  It  seems  dear  thal^ 
if  the  pceseobt  ai^it  bad  be^a  qoe  .not  for  the  .^le  pf  the  ptrop^ty  .^ 
merely  bypotheoated,  but  for  entering  on  the  same  pvopanfgr  as  bald 
under  a  condieitiou«l  mortgage,  the  words  of  oL  12  would  have  been 

strictly  appUeable:  and  looking  to  the  difficulty  of  drawing  a  every 
clear  distinotion  between  a  suit  for  entering  on  4k  conditumal  mortgi^ei 
and  a  suit  to  enforce  the  mere   sale  of  the  property  hypothecate^ 
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ISdS         looking  also    to   the   opiniun   which  I   nndentaad    to   be  that  of  the 

g^  majority  of  the  Bench  now  sitting,  I  am  not  prepared  to.  diiaent  from 

HoesBix     the  principle   laid  down   by  the  learned  Chief  Jmtioe  on  the   present 
KuiN     ocoaaioo,  which    principle    has   been   also   ezpoanded   and  adopted  by 

SHABtAoi  the  learned  Chief  Jnstiee  of  the  High  Court  of  Madras,  and  has  been 
OBeLiM  enforced  by  another  .Bench  of  that  same  Coort.  I  think  that  if  ifc  caa 
be  fairly  said  that  the  suit  is  one  to  euforod  any  kind  of  interest  in 
inunoveable  property  to  which  no  other  proviaion  of  the  Act  applies* 
if  that  can  be  fairly  stated  in  interpreting  the  Act,  we  need  not,  aod 
ought  not^  to  have  reooorse  to  s.  Id.  as  for  a  case  for  which  no 
other  limitation  is  expressly  prorided,  and  that  we  may  say  that  the 
case  ia  one  to  which  the  period  of  twelve  years,  from  the  time  of  the 
cause  of  action,  applies  under  cL  12,  s.  1. 

For  all  these  reasons,  I  am  therefore  prepared  to  record  my  opinion 
in  accordance  with  that  which  I  understand  to  be  that  -of  ail  my  learned 
oolleagnes  now  sitting  on  this  Bench. 

Jaoksov,  J.— I  concur  in  the  judgmeiit  of  the  Chief  Juatice.  I  am 
not  clear  that,  if  the  lender  of  the  money  in  this  case  had  sued  to 
recover  the  principal  money  and  interest,  and  at  the  same  time  to 
enforce  his  lien  upon  property  pledged  after  the  expiration  of  three 
years  or  six  years,  and  before  the  end  of  twelve  years,  he  would  have 
been  barred. 


Before  8ir  Barnes  Peacock  £i.,  Ohi^  Justice,  Mr.  Justice  SeUm^Karr^  Mn 
1868  Justice  L.  fi.  Jackson,  Mr.  Justice  Maopherson,  and  Mr.  Justice  Hchhouse. 

J^!!L?!l.  ANONrMona  case .• 

MofassU  Small  Cause  Oourt^Th-ansfer  ofExecidion  Proceedings^Ad  XI  qf 

1805.  M.  19  <fe  20-ild  721/0/1859,  s.  286. 

8. 19,  Act  XI  of  1866,  providos  merely  for  caies  in  which  the  party  ia  whose 
favor  a  deoree  is  gi^en  applies  for  immediate  execution,,  either  against  the  person 
or  against  the  moveable  property  of  the  debtor. 

The  provisions  of  s.  286,  Act  VIII  of  1869,  apply  to  Small  Cause  Courts  in  the 
Mofttssil ;  aooordingljr  a  Smaa  Cause  Coort  may  send  its  deoree  to  another  Court 
for  execution  if  there  be  not  soffioient  property  within  its  own  jorisdiction  to 
satisfy  the  decree.  It  may  send  the  decree  to  any  other  Coort  in  the  same  district 
whioh  the  appUeaot  may  indioate  ;  but  if  exeootion  be  sought  in  another  diatriot^ 
the  deoree  must  be  sent  to  the  principal  Coortof  original  jorisdiction  in  that 
district. 

A  Jnpgment-creditor,  who  bad  obtained  a  decree  in  the  JeBsoro 
Small  Cause  Court,  being  unable  to    execute  it,  as  the  debtor  had 

*  Reference  from  the  Offidatiog  Judge  of  the  prinoipal  Oourt  of  Small  Causes  ai 
Krishaaghur. 
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nomoTeable  property   witliin  the    jnriscliotion  of     the  JessOre   Conrt»        ^^^ 
Applied   to   tliat   Oenrt   for,  and  obtained,  a  certificate   under    s.   20  anomtmous 
of   Act   XI   of    1865.    This   certificate    he   filed   in   the '  Erishnaglinr        Oabb. 
Coarfc  o(      Small    Causes,  and    praored     for    execution   of  his   decree. 
The  clerk  of  the  Krishnaghur  Court,  as  a  matter  of  course,  issued  execu- 
tion, and  caused  the  moveable  property  of  the  judgment-debtor  situated 
within  the   jurisdiction  of   tbe    Court   to  be   attached.    On  the  matter 
being  brous^ht   to   bis   notice,    the   Judge   of  the    Krishnaghur    Court 
caused  the   attachment  to  bo  withdrawn,  on  the  ground  that,  by  the 
express  provisions   of   &    2«)    of   Act    XI   of   1865,  which  applied   to 
immoveable  property   alone,   his  Court  could  take  no   action  whatever 
under  the  certificate  with  respect  to  moveable  property. 

The  judgment>creditor  then  pressed  on  the  Court  the  great  hardship 
to  which  he  was  subjected  in  not  being  able  to  proceed  against  tbo 
moveable    property    of   the   judgment-debtor,    as    t^ie   latter   had.  no 

immoveable  prop^ty  in  the  Krishnaghur  District.  The  Judge  of  the 
Krishnaghur  Court  referred  the  question  for  the  op'nion  of  the  High 
Court,  and  in  statinp:  his  reasons  for  the  construction  put  by  him  on 
8. 20  of  Act  X£  of  1865,  cited  two  letters,  of  the  High  Court,  issued  in 
answers  to  queotions  referred  for  its  opinion,  and  in  which  it  was  stated 

that  moveaJble  property,  outside  the  jurisdiction  of  the  Small  Cause  Court 

which  passed  the  decree,  is  not  liable  to  be  taken  in  execution  (1), 

(1)  The  first  of  these  letters,  dated  pertyof  the  jadgmeht-debtor  issltnat- 

the  28ih  April  1865,  was  as  follows: —  ed,  such  Court  shall  proceed  to  enforce 

"I  am  cQreoted  to  aoknow1edf?e  the  snch  jodgment  according    to  its  own 

ceoeipt  of  your  letter,  Ko.  125,  of  the  rules  and  mode  of  prooedare  in  like  cases 

t2th  instant,  and  in  reply  to  state  that  It  is  clear  that  the  words  'general  joris- 

tiie  question  therein  snbmitted  is  very  diction'  refer    to    the-  ordinary  Civil 

indefinitely    put.    The  Conrt    do  not  Courts;. and  to  them,  therefore,  the  ap- 

think  B.  286  of  Act  VIII  of  1859  is  ap-  plications  should  be  made.    Moveable 

plicable  to  it.    They  observe  that  the  proper^  beyond  the>  local  limits  of  a 

law  of  the  Small  Caose  Courts  now  is  Small  uaase  Conrt   seems    not    to  be 

Act  XI  of  1865,  passed'on  16th  March  liable  to  be  taken  in  execution.'^ 

last.  By  B.  19  of  that  Act,,  process  may  The  second'letterjr.dated<7th  July  186S 

first  issue  out  either  against  the  person  was  in  answer  to  a.  question  requesting 

or  personal  property,   either  general' or  'Snstrnotions  on  a  reference  from  the 

Specified,  within  the  local  limits  of  the  Unnsifof  Khoolheah  as  to  whether  the 

Court's  jarisdiction  ;  and  if,  after  the  signature  of  a  clerk  of  a  Small  Cause 

sale  of  the  moveable  property  of  a  jadg-  Court  tea  decree  certificate  is  sufficient 

meat-debtor,,  a  portion  of-  the  jndfnnent  to  .enable  a  Civil  Conrt  to  SKeoute  the 

remains  unsatisfied,  and  the.  bolder  of  decree." 

the  jndgment  desires  to  issue  execution  After  answering  this  question  in  the 

on  any  imi^veable  property,,  then  the  negative,   the  Begistrar  of  the  High 

Court,  on  application  of  the   decree-  Conrt  proceeded:— 

holder,  can,  under  s.  20.   grant    him  a  "I  am  to  add,  for  yoor  infbrmation  and 

copy  of  the  jndgment  and  aoeiiiflcate  of  that  of*  the  Munsif;  that  it  has  been 

the  sum  remaining  due  $  and  on  presen-  ruled  that  moveable  property  beyond 

tation  of  the  same  to  any  Court  of  Civil  the  local  limits  of  a  Small  Canse  Court 

judicature  having  genual  jurisdiction  is  not  liable  to  be  taken  in  execution." 
in  the  place  in  which  the  inmioveable  pro- 
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^j|;;;j;;;J7r«r<»iiiid«.tion,a'lerwinartmglhkt  ttoahiwrtt  od  tUt  point  fti   tbo 

Camb,       ^^  letters  cited  were   mere    chUer  iid<Mt    ftnd  stating   thai  ^   would 

appear  that  s.  286  of  Act  YIU  6i  1859  is  applicable  to  Goartiof   Small 

Cansesy  at  least  as  to  moreable  property,"  yet^  having  regard  to  tboee*t«o 
letterSi  ■nbmitied  the  f oQawiBg  poiats  for  the  eptnioa  of  a  Fall 
"Wlntber  moveable  preperty  in  one  distriot  ean,  under  s.  286,  be 
inexeimtloA  of  a  judgment  of  a  Small  Oaim*  Oow*  sailed  i 
HRmUxM  ;  laid  wbetiher   tibv  jadifmbnfc  of  "a  Small   Ctose  Oomt  «m  te  • 
iMcecmtecl  against  itK/feable  prrperty  by  snioCuer  Coiut  wUhln  Ae  Sflcne 
diitriet,a&dif  so  whether  It  can  bte  ezettitedby  anoilier  SitfiA  Onu» 
Co«t,  or  dbfy  by  some  other  Ooart  bavftog  geneml  jortsdiotkm  f  "* 
Tbe  opinion  of  the  Ftill  BtfBcb  Was  deU¥ei<ei  hf 

FiACock,  GJ.^It  appears  to  us  that  s.  19  of^A(5t  !SI  of  1865 
proTides  merely  Tor  cases  in  which  the  party  in  whose  favor  the  decree 
is  given  wishes  to  have  immediate  execution,  and  makes  an  applioation 
to  the  Coort  for  it|  either  agaiost  the   person  or  sgaiost  the  aooveable 

'property  of  the  debtcnr.  The  Judge  of  a  Small  oaoae  Oourik  aa 
regards  immoveable  property,  has  not  the  «aae  power  as  the  ordiaafj 
Courts.  He  is  not  authorised  to  seise  or  sell,  or  to  deal  with  iramov^ 
able  property  in  execution  ss  the  other  Courts  are.  Bat  if  there  ia 
immoveabliB  property  ^^ithin  the  district,  and  the  fnoveable  propert^y 
^fihin  Mft  cMnct  in  not  iBtAeient  to  saiiefy  the  deere^  tben  ^  ttay 
8«iid  a  copy  of  the  jodgmenti  with  a  certifiwte  of  the  alttount  whidh 
^ibains  due  under  k,  to  any  CbuH  of  Civil  Judicature  having  geneml 
jurisdiction  in  the  place  hn  which  the  iaoiaoveab'e  prope^y  of  th^ 
jndgmeift^kbtOT  Is  situalte,  in  enter  that  i^  may  he  tibceeoted  byihrii 
Court.  Bys.  47  of  Act  XI  of  18^5,  the  provisions  of  the  CMeof 
€ivilPtioeNsdih«ire,  tofiiras  thev  afe  applfe&ble,  'ezt«iided  to  all««flB 
land  ptrooeedlngs  in  Small  Canse  CcoHs  in  the  lICofassiT;  thereloie, 
notwiUntekding  «s.  19  and  ^,  ^^  provisiem  tof  s,  28eof  Act  VHI 
of  1869  apply  to  these  Courts,  and  bj  -virtue  of  that  section,  if  there 
is  110  euiBcient  property  withhi  -the  jilriadit^on  of  the  Small  Cause  • 
Court  to  satisfy  the  decree,  the  judgment  may  be  aent  by  the 
6m*ll  Cause  Court  to  any  other  Court  iodicited  by  t&  ^pi^ttotfut 
for  execution,  if  such  Coxart  be  within  the  same  district-  If  the 
Court  to  which  the  exsoutton  ia  s^t  is  not  within  Hhe  bame  distnet, 
that  is,  iM»  \^itliin  vame  the  z!tl!a,th%n  the  Coort  of  Smidl  Ckoii^e)  is  to 
sendits  jadgnaent'tothe  prinoipal  Civil  Court  ol  original  juHadiotkm  In 
the  disctrlct  iu  which  the  applicant  may  wish  toliave  bis  deCf ee  6X:ecat€!d. 
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In  this  lMelli»d«0iiB6ira8  sent  for  exeontion  from  the  Smftll  Gsase       186S 
OoBit  of  JeMoft  to  the  Small  Cause  Oourt  of  Krisiiagliar.    The  Jad|ce"T~^JJj]^ 
tf  tlie  latter  Geort  mm  Yerj  right  in  not  ezecating  the  decree,  inae-      CAea. 
nuoh   as  the  two  Genrte  of  Small   Causes  were  not  within  the  same 
distriot.    Hie  decree  ought   to  hare  been    sent  to    the  principal  Court 
of  origiual  jarisdiotion  of  the  distriot   in   which  the  property  intended 
to  be  s^aed  in  ^xeoation  was  to  be  fonodf  and  that  was  the  Coort  of 
the  Civil  Judge  of  Zilla  Nuddea. 

We  think  Ihat  the  Judge  ol  a  Small  Cause  Court  may  send  a  decree 
%o  WDoeher  Court  lor  eseeution,  if  no  property  is  to  be  found  within 
the  jnrisdiotion  of  his  own  Coort  sufficient  to  satisfy  it.  If  the  Court 
40  whidh  it  is  sent  be  not  u  Court  in  the  same  districty  the  decree  must 
he  sent  to  the  principal  Court  of  original  jurisdiction  in  the  districfc 
in 'which  it  is  intended  to  be  executed. 

An  expression  of  this  opinion  may  be  sent  to  the  Judge  of  tho 
Small    Cause  Courts  but   this   decision  will  not  be  binding  upon  any 

individual  party,  as  the  oaae  has  been  vef erred  without  #7ing  tbe  Court 

i^  names  of  the  parties.    The  Judges  fbr  the  future  should  be  careful 

4n  sending  up  references  to  this  Court  in   Small  Cause  Court  nases  to 

^Ito  the  namaa   of  the  parties,    so   that,  by  giving  notice,  ibey  m»j 

have  an  opportunity  of  appesorini^  and  arguing  the    case  before  this 

Court. 


Brfore  Sir  Barnes  Peacock,  Kt^  €hi^Judiee^  Mr,  Judue   Sdon-Karr,  Mr^ 
JusHee    L.  8.  Jaekecnt  Mr.  JueUce  Maopherecn^and  Mr.  Jusiiee  Mobhouie. 

J^ANOKI  BINaH  BOY  (PiAiHTDW)  v.  KALOO  MUHDUL  (Dmhmdaut).*    j^20. 

EkteewHan  of  Decree-^ Arreti  of  2)»t<or--2WaA«nr«*""JPWrtt«'  EaeeuticA      

xigainetDebtor'B  Property  ^Act  VIII  of  18&9,  «.  282. 

After  a  dtbter  has  been  arrested  in  exeention  ef  adcoree  sad  ditehacged  at  tha 
nquest  ef  the  creditor^  his  ptfSOBsl  pntgntf  may  be  taken  in  execution  onder  the 
same  decree  (I)* 

IH  this  ^ase  the  plaintiff,  having  obtained  a  decree  for  a  sum  exceed- 
ing   Ri^   60  in  the  Bma«l   Cause  Court  at  Meberpore,  applied  to  the 
Judge  to  enferce  the  decree  by  imprhwameat  ef  the  defendant ;  and 
the  defendant  was  accordingly  arrested  and  impriaoned  for  a  period  of 
^our  months  and  twenty-ftve  days,  when   he  was,  at  the  request  of  iho 
plaintitf.  set  at  liberty.    The  plaintiff  tfceo  applied  ^  the  Judge  for  an 
.'attachment  of  the  defeadaat^s  moveaUe  pioperty  in  exeontion  of  the 

■ame^deo^e* 

•  Refrenoe  from  the  Judge  ef  tbe  Court  of  Small  O^nses  at  Meherpore.; 

(i;  See  8e(oa  V.  Bijohn,  8  B.  L.  B.,  2S6. 
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ma  'nie  Jalge  of  Uie  Small   Oftusa  Court,  on   Uie  aattion^  of  I»  tv 

aAvoKianroH  -^^'^w^**^     ^**^    (^)»    "^«w«*    **"«     applioAtimi,    beiog   of  opinioia 

Rot         that  a  raleaio  at  the  request   of  the   creditor  amoauted  to  a  renaneiit- 

1^'         tion    of    the    eaoio    of    action,    whereas,    a  discharge  was  merely    a 

If DHDoi.^    UberatioQ   from    oastodj ;   bat,    on  the   applioatioa  of   the   phuatiff*a 

pleader,  he  referred  the  oase  under  Act  X  of  1867  for  the  opioion  of  tho 

High  Court  as  to  whether,  undec  the  above  eircuastanoes,  the  attach* 

meut  ought  to  issue. 

This  r«ferenoe  was  haard  by  L.  8»  JaclnoD  and  Markhy,  JJT^  by 
whom,  as  they  diffeied  from  the  case  relied  upon,  the  following  qpeatiom 
was  referred  for  the  opinion  of  a  Full  Bench  :— 

"  Whether,  after  a  debtor  hat  been  arrested  by  his.  creditor-  and  set  ai 
liberty  at  the  request  of  the  creditor,  an.  attachment  in.  respect  of  the 
same  debt  can  be  issued,  at  the  suit  of  the  same  creditor^  sg«inst  the 
debtor's  persooal  property  P" 

The  following  judgments  were^deUv^ered  by  the- Full  Seach.:— 

PsASOCK^  C  J.«  (UlCEHSBsox  and  Hobbousb,  JJ.,  concurring)^ 
(after  reading  the  qnestion*  referred^  continued )-«The  question  seems 
to  have  been  raised  by  the  Judge  of  the  Small  Oanso  Court,  and  to 
haye  been  referred  to  this  Court  for  an  opinion,  in  censequenoe  of  a 
decision  in  the  case  of  Dwarhaloll  MitUr  (!)• 

I  certainty  waa  surprieed  to  find  that  the  question  had  been  raised 
{or,  so  far  as  I  was  concerned,  I  never  entertained  a  doubt  upon  the 
subject.  l*he  rule  is  very  clearly  laid  do?cu  in  s.  282-  of  the  Code 
of  Civil  Procedure.  It  says  that  "  a  defendant  once  discharged'  shaU 
not  again  be  imprisoned'  on  account  of  the  same  decree,  except  under 
the  operation  of  the  last  preceding  section,  but  bis  property,  shall  oontinne 
Kable,  under  the  ordihary  rules,  to  attachment  and  sale  until  the- 
decree  shall  be  fully  satisfied,  unJess  the  decree  shall  be  for  a  sum  less, 
ilian  Bs.  100,  and  on  accountrof  a  transaction  beacing  date  subsequently 
to  the  passing  of  this  i^ct.'* 

In  the  case  referred  fo  that  of  DwarhaloU  MiHer  (1).  the* 
defendant  in  the  suit  had  been-  arrested  for  aon-payment  of  the  amount 
of  a  decree,  but^  in  consequence  of  the  creditor's,  not  haidng  deposited 
subsistence  money  according  to  law^  he  was  diseharged ;.  and  the 
question  was  whether  he  could'  be  retaken.  A  rule  issued  oalling'Cn' 
the  prisoner  to  show  csuse  why  he  should  not  be  re-arrested  on  the -old 
writ,  or  why  a  new  writ  should  not  be- issued  Jn.  execution  of  that 
decide.    It  appeared    to    me    that    the    prisoner,  haiing  once  been. 

(1 )  Bourke's  Bep.,  Pt.  i,  109.. 


ttJLL  BBNOH  RtFLINGS.  691 

di8cl»argBd>   came  olearly  within  the  rale  laid  down  ia  a.  282,  and  that  he        1368 

conld  not .  be   retaken,  and  upon  that  queeftion  ^only  I  expressed  my  ji^f oki  Sinqb 

opinion,  I   said: — "  I  am   of  opinion  that  the  tale  otight  to  be  ref  ased.  ^^"^ 

To  grant   the  appl'oation  Wonld  necessarily  lead  to  great  InjttsUne  and       fe^Ai^oe 

oppression.    It  woald  enable  a  creditor  to  drag   a  debtor  np  before  the     Mt7Kl>Ci» 

Court,  as  often  as  he  pleased,  slqoply  for  the  purpose  of  harassing  him. 

In  the  Mofnssil,  where  the  Courts    are  far  apart   and  means  of  acceas 

difficult*  this  would  be   an  intolerable  hardship.    The  Legislature  coald 

never  have  contemplated   such  i^  state  of    things.     In    England,  the 

discharge   of   a   man's    person    once   from  escution  is  a  discharge  for 

ever.    The  principal  applying  here,  that '  no  man  should  be  twice  vexed 

on    the   same   charge*    is   a   very   proper   one,   and  the   mle  must  le 

refused."    These  remarks    were  applicable  to  the  question  then  before 

the    Court,  namely,    whether   tho  prisoner)    coald     be     retaken,   and 

hie    person   seized  in   excution.    he     having  been  once   discharged  in 

oonseqaenc^  of  the  creditor  not    having  deposited  subsistence  money. 

Hofgan,  J.,  seems  to  have  had  some   doubts  upon   the  the  question, 

and-  according  to  the  report  as   given   in  Mr.    Bourke's  reports,  he  is 

made   to  «i^   :— *'  I  am  not  quite  satibfied  upon  the  point,  and  would  like 

to  have     fuither  time  to  confer  whether  there  is  any  real  distinction  in 

the  Adt  between  the    words  'release'    and    'discbarge'.     In   Bngland, 

when    a   eapi-as  issoed,   tho  plaiu tiff  was  supposed  to  be  satisfied.    That 

did  not  seem  to    be  so  here.    'J  he  terms  of  Act  Yl  II  of  1850  seem  to 

imply  the  power    to    arrest  both   person  and   property ;  and  it  seems 

to   me   that    the  arrest    of   the   person   is    not    the   full  satibfactiom 

here,   thftt    it  is  under  Engliiih  law.    I  have  doubts  upon  the  subject 

but  I  do  aoi  wish  to    oppose  the  judgment  of  my  learned  brethren.*' 

Phear,    J.,    said   :— "    I    concur    with    the   Chief   Justice.     The   rule* 

if  granted,  would    have,  as  already  pointed  out,  only   one  result.    1 

think  therefore  it  should  be  refused*"    So  that  realy  the  question  turned 

simply   upon     the  point    whether  a   prisoner,   once   discharged  from 

custody  for  waiit  of   deposit  of  subsistence   mcmey,  could  be   retaken* 

If  he  could   be  taken    once  he  might  te  discharged  egain  the  next  day, 

or  the  next  week,  and  then  taken  a  third   time  and  let  out,  ahd  so  on 

intermin  ably,  just  as  his  creditor  might  choose.     It  appears  to  me  that 

does    not    effect  this  case,  whether  the  creditor  simply  seeks  to  have  his 

decree  satisfied  by  levying  execution  upon  the  property. 

An  answer  will  be  sent  to  the  Small  Cause  Court  that,  after  a  debtor 
has  been  arrested  in  execution  of  a  decree,  and  discharged  at  the  request 
of  the  creditor,  his  personal  property  may  be  takea  iu  execution  undor 
^he  flftmo  decroo. 
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186B  Sktov^Kaee,   J.— I   am  of  th«   lAme  optoion,    As  I  niidanbuid  iba 

' r raferenoe,  the  fectioiis  of  Act  VIII  of  IS&9   applying  to    Uie  am%  «ro  878 

aoT         and  2SS.    The  debi  is  for  mooey   exceeding  Rs»   ftO,  uid»  oonteqnenUjr, 

V,  the  defendant  wan  liable  to  be  impriiooed   for  a  period  not  eseeeding  mx 

Kaloo        months.  He  was  release*!  from  imprisonment  after  four  months  and  twenty. 

five  days ;  and,  as  I  real  those  sections,  tbis  release  of  bis   person  did 

not  bar  the  attachment  of  his  personal  property  to  niako  goo  J  the  debt. 

Jacicbon,  J.— I  am  of  the  same  opinion  as  the  Chief  Jastic^e. 
I  desire  amply  to  add  that  I  never  ahonld  have  entertained  any 
doubts  apoo  this  point  myself  ;  hot  in  con^eqnenoe  ot  the  expression  of 
opinion  attribated  to  Morgan,  J*,  and  to  the  tenor  of  the  deoislo«i 
as  we  find  it,  in  the  somewhat  obacnre  report  of  Mr,  Boorke,  it 
appeared  to  me  that  some  donbt  had  been  thrown  npon  the  ability 
ot  the  Conrt  to  issue  awarranti  either  against  the  persmi,  orthe 
goods  of  Ae  debtor  nnder  the  ciieomstaneea  stated.  I  entisely 
ooncttT  in  the  opinion  that  has  been  expressed  by  the  Chief  Jostioe, 

B^ore  Sir  Bomet  Pe«uv»db,  A.,  Chief  JuiiM ,  Mr.  Jutiiee  Kmp.  Jfr. 
IgftS  Juitiee  L,  8.  Ifiehion^  Mr.  JntUce  Maepkeriont  and  Mr,  Jtutice  CHover. 

January  80        8Q  AMACdJURN  CHVCKKRBlTrTY  avd  otkirs  (DeFSKXAirTs)  v, 
BINDABUN  CHUNDEREoTaud  xvcftm  (PiAinnrfs)* 

Betieuf,  Applkatitmfor,  after  Nintly  Day^^^uet  and  BeaeenahU  Caue&^Aei 
VJU  (^  lSb9,  ee.  d6%  277 ^  and  Z7S  "Appeal^FM  BptickMulimgM. 

The  dedaioa  of  a  flabordiaate  Oonrt  ss  to  what  constittttea  "jnst  and  ratioe 
able  oaoae'*  for  admittinic  a  review  mfter  the  preacribod  period  is  appealable  (1). 

The  words  m  a.  87S,  Act  VIII  of  1859,  <its  order  in  either  case,  whether  for 
ir^eoting  the  applinatioa  or  gfanting  the  review  ahall  be  final/'  are  api^Jesbte  onl j 
to  the  order  for  rpjeciing  the  spplioation  or  granting  the  review,  and  not  to  the 
deoiston  as  to  whether  there  wet  joat  and  reasonable  cause  for  silo  wing 
the  application  to  be  mada  alter  the  period  of  maely  dayi  prescribed  by  a.  ^7? 
had  elapaed. 

A  new  ezpositfon  of  the  law  by  a  Fall  Benoh  after  the  pasting  of  the  original 
^leoree  is  not  "jnat  and  raaaoaahle  caese"  f er  adautting  a  reriew  after  the  fva- 
aoribed  period  (2). 

When  a  review  has  been  granted,  the  Conrt  is  hcvnid  to  decide  the  ease  aceocd- 
ing  to  any  new  expoaitionof  the  law  by  a  Foil  Beach  made  siaea  the  <ocigiml 
decision  (Z), 

In  this  case,    the  plaintiff  sned   to  nosame  invalid  lakhiraj  jgranted 

subsequently  to   the  Ist   Deoember   1793.    On   the  28th   of  April  1863i 

*  Sp^al  Appeal,  No.  1300  of  18C6,  from  a  dectee  of  the  Additional  Principal 
fittdder  Anieen  •d  Bart  Berdwaa,  dated  the€7th  Janeaiy  16M;  mreMing  a  decree 
of  the  Sudder  Aineen>of  that  district^  dated  the  98th  Angost  1865. 

a)See  ui/oaattta  BiU  v.Swja   XatU  Beedpy  ITundiO,  id.,  4jM,  ntfte,;  IhUi^ 

Aeharji,  2.  B,  L.  B.,   A.  C,  181 ;  Ifet^K  Mohuji  Boy  Chdwdhry  v.  Denotwth  Mo<y* 

Betoa  V.  BurendranaVi  Boy,  id.,  IM^-netei  kerfce,  id.,  4f^,  nete  «•  emd  -KMul  -OMmu 

.d jaa/anniMa     Begum    v.   Syod    Imaet  der  Ohoee  v.  Prankieto  Day.  id,  428,  not. 
Hoeiein,  5  B.X.  B.,  316;  Mah<nned  &aM%        (2)  See  Satta  Saran  Ohoaal  BaMtuar 

OhoeoeOtry  ▼.  Snma«i  DnUak  BM^iA^  ^w.  Tmrimi  Ckwram  Qhom,  S:B.£i.<fct.,  A. 

^18,  note{  Bhyruh    Ohuftder 'Burmok  C,  287. 

ChowdKry  v.  Vaihi^bram  BirrNui^  11 B.        (8)  See  TKmmat  Alt  r.  Remtieh  CkUin^ 

Ii.  B.i  428}   Nudan^nnd    JBhooya    v.  dra  Boy,  8  B.  L.  B^  A.  €*>  fi8. 
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lie  obtained  a  decree  ia  his  &vor.    No  appeal  was   preferred  against         1868 
that   decision,    which    was   in   accordance  with  the  law  as  it  had  been  gHAMACHUBii 
ezponnded  by   the   late   Sadder    Ooart.     Sometime   after  the  decision      CBucssa- 
of   tha   28th   April  1863,   a  case     was  decided  by  a  Fnll    Bench     of 
this    Conrt^Sonatan     OhoM     T.     Motdvi     Abdul    Fa/rar    (l)"-whioh 
ezponnded  the  law  differently  from  the  mode  in  which  it  had  been  laid 
down  in  preyions  decisions  of  the  late  Sndder  Conrt.    In  conseqaence 
of    that    decision    of    the    Full  Bench,   the   defendant,  against  whom 
the    decree    of    the   28th   April   1863    was    passed,    apphed    to    tho 

Sndder  Ameen  to  review  bis  decision.  The  Sadder  Ameen  at 
that  time  was  not  the  person  who  had  decided  the  case  originally,  bnt 
was  ft  new  officer  who  had  snoceeded  him.  The  application  for 
review  was  made  long  after  the  expiration  of  ninety  days  from  the  date 
on  which  the  decision  hud  been  given,,  the  Fall  Bench  decision  not 
having  been  given  within  that  period.  The  Sadder  Ameen  admitted 
the  review;  bat  it  doe^  not  appear  apon  what  grounds  he  considered 
thab  the  delay  was  excnsed.  An  appeal  was  preferred  from  the  decision 
ot  the  Sadder  Ameen,  and  was  heard  by  the  Principal.  Sadder  Ameen* 
He  thought  that  the  Sadder  Ameen  was  wrong  in  applying  the  new 
expositcun  of  the  law  to  the  old  case;  he  thought  that  the  new 
exposition  of  the  law  was  prospective^  and  not  retrospective.  He  also 
decided  that  the  Sadder  Ameen  was  wrong  altogether  in  admit- 
ting   the   review  after   the    expiration    of    ninety  days  without   suffi- 

cient  cause,   and  he  Id  that  the  fi^tofthe  defendant  not  being  aware 

of  the  law  as  newly  expounded  by  the  Full  Bench  was  no  excuse  for 
the  dely.  A  special  appeal  was  preferred  from  the  decision  of  the 
Principal  Sndder  Ameen  to  the  High  Conrt.  The  Division  Bench 
(Kemp  and  Gloveri  JJ.)  which  'heard  the  appeal,  differing  from  the 
ruling  in  Onoop  Ohunder  Paul  v.  Ehkowree  Singh  (2),  referred  the  case 
to  a  Full  Bench  to  dedde  two  questions  .— - 

"  First,  who  has  the  authority  to  deicde  what  is  just  and  reasonabla 
cause  for  admitting  an  application  for  review  after  the  prescribed 
ninety  days  have  elapsed  under  s.  377  of  Act  YlII  of  1869.  And* 
secondly,  the  application  being  admitted,  is  not  the  case  in  all  respects 
ft  new  one,  and  liable  to  be  governed  by  any  exposition  of  the  law  by 
ft  Fnll  Bench  Haling  of  the  High  Oourt  which  may  have  been  published 
since  the  original  decision  P'* 

Baboo  Onoocool   Ohtinder  Mooherjee  for   the  appellants. 

Baboos  SoiMsh  Chunder  Mitter  and  Umbioa  Chum  Banerje^  for  the 
respondents. 

(1)  4t^,  p.  109.  (2)  •  W.  B.,  167. 
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1368  '^^  failowing  jadgmenU  v«re  delivered  by  the  Fall  Benob  :-- 

■       —     Pft^coOK,  0 J*  (Kncp,  J.p  ooooarriog)  (after  stating  the  faote  as  abovey 
OfltTCKCB-    '^^  obaemng  of  the  action  of  the  Sadder  Ameea  with  referenoe  to  the 
BCTTT      aeoood'  qaeatioo   thai  "having  admitted    the   review,  it  appean  to  me 
BivDABirir   ^^^  ^  ^*'/  properly  acted  upon   the   exposition   of   the    law    by  the 
CHciTDia     7all  Benob,   becanee    at  the   time   when    he  reheard  the  case  he  was 
bound  to  aot  upon  the  law  as  laid  down  by  the  Full  Bench  oaee,  which 
did  not  alter  the  law  aa  it  existed  at  the  .time  when  the  cause   of.  snift 
•rose,  but  amounted   merely   to   a  new   exposition  of  the  law  itaelft" 
ooAtinued)— With  regard    to   the    seoond   queitian,    1   have     already 
expressed  my  opinion  that,  if  the  Sudder  Ameen  was  right  in  admitting 
a  reviewi   he  was   right  in    acting  upon  the    new   exposition  of  the 
law. 

(Hie  only  remaining  question  then  is  whether  the  Sudder  Ameea 
was  right  in  admitting  the  review  after  the  expiration  oC  the  ninety 
days;  and«  if  he  was  wrong,  whether  the  Principal  Sadder  Ameen  or 
this  Oourt  can  deal  with  this  decision.  That,  as  it  appears  to  me, 
depends  upon  the  construction  of  Act  YIII  of  1859,  Ch.  xi.  The 
aeotieiia  principally  bearing  on  the  case  are  877  and  378.  8.  377 
•ays  z^**  The  application  shall  be  made  within  ninety  days  from  the  date 
of  the  decree,  unless  the  party  prefe  ring  the  same  shall  be  able  to.  show, 
just  and  reasonable  cause,  to  the  satisfaction  of  the  Courts  for  not 
baving  preferred  such  application  within  the  limited  period.**  8.378. 
•ays  ^~ **  If  the  Court  shall  be  of  opinion  that,  there  are  not  any  sufficient 
grounds  for  a  review,  it  shall  reject  the  application  ;  but  if  it  shall  be  of 
opinion  that  the  review  desired  is  necessary  to  correct  aQ  evident  error 
or  omission,  or  is  otherwise  requisite  for  the  ends  of  jostice,  ,the  Court 
«hal>  grant  the  review ;  and  its  order  in  either  case,  whether  for,  rejeclfing 
the  appUoation  or  granting  the  review,  shall  be  finaL" 

Now  it  app^rs  to  me  .that,  in  substance,  thereat  two  o^^devain-.  this 
oase .*— First,  the  order  that  the  application  shall  be. received;  and* 
secondly,  the  order  granting  the  review.    W9  are  now  dealing  withtha, 

fic^t  order,  which,  althoufl:h  not  formally  drawn  up,  is  substantially 
included  in  the  case.  S.  863  of  the  Act  sayn,  that  '*  no  appeal  shall  lie 
from  any  order  passed  in  the  course  of  a  suit,  and  relating  thereto,  prior 
to  decree  ;  bnt  if  the  decree  be  appealed  against,  any  error,  defect,  or 
irregnlarity  in  any  such  order  affecting  the  merits  of  the  oase  or  the 
jurisdiction  of  the  Court,  may  be  set  forth  as  a  ground  of  objection  in 
the  memorandnm  of  appeal."  It  appears  to  me  that  the  order  admitting 
the  application  after  the  ninety  days  was  an  order  prior  to  the  decree  upon 

the  rehearing  of  the  oassupoa  review,  and  therefore«  that  uuder  s.  863, 
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thftt  ordar  wm  ap(>6alabie,  unless  b.  377  lias  left  it  wholly  to  the  disciVBttioa 
«{  the  Ooart  to  admit  a  review  after  the  expiration  cff  ninety  daysywhen- 
ev6r  that  Oourt  shall  think  a  reasonable  excuse  for  the  delay  is  inade  cftA, 
it  is  suggested  by  my  colleague  by  my  side  thiat  there  ir^  no 
groafid  tol  fltppeal  bef6re  the  Principal  Sudder  Aiheen,  that  'the  SuddbV 
Aiiiee:^  wals  Wrong  in  admitting  the  revietir  after  the  expiration  of  ninety 
day1»  ;hnt  the  Fifncipal  Sadder  Ameen,  although  there  was  not  tha^ 
^pround  of  apt)eal,  did  expressly  deoidd  'th6  case  upon  that  point,  as  well 
as  upon  others.  Sitting  here  upon  appeal  from  the  decision  of  the 
l^^cipal  Sadder  Atee^n,  and  for  the  purpose  of  doing  jost ice,  we  most 
d6al  ir'Ah.  the  case  ka  ii  the  Principal  Sadder  Ameen  bad  allowed  the 
grounds  of  app«idbeif ore  him  to  be  Amended,  and  an  additional  grouna 
6f  a|!»pelkl  inirerted,  naihely,  that  the  Sudder  Ameen  was  wrong  in 
admitting  the  reyieV  after  the  expiration  of  ninefcy  days  without  suifi- 
dent  oautps,  ind  then  his  jadgment  would  haVe  been  founded  upon  thai 
glmuid  i>i  appeAiil.  Thefefolre  I  think  this  case  properly  comes  beiorb 
Ua^  althoiig^h  there  Wks  no  spk^ial  ground  of  appeal  to  the  Frihcipfi 
Sadder  Ameen  that  the  decision  of  Uie  Sudder  Ankeen  Iras  Wrong  H 
admitting  the  review. 
Than   oomo  the  questions  -.—First  w&s   thete   jusl  and  roasonabU 

oauae'lor note  having  p»efblfred  the  ^pplioation  withixk  the  limited  period^ 
Baeondly^  tsati  this  Oodrt  look  to  th6  reasoniftblenesii  or  bufficiexksy  of  the 

itkuny  or  te  thdt  qiii^stSon  left  Wholly  and  entirely  to  the  discretion  of 
theObUFtto  Whiohthe  applioatidn  for  review  is  madeP  jlow  it  ai^sears 
to  m«  that  it  wduld  be  very  dangerous  to  leave  the  justness  and 
IreasoiiabfonetiB  ot  the  excuse  lor  the  delay  to  ihe  discretion  of  the 
k>wsr  Coiirts.  It  id  )i  girbtlhd  of  the  greatest  importance  that  decisions 
Which  ha^  been  pfts^^  fbr  maiiy  years  should  not  be  opened  onlesi 
aome  suffioieiit  g(r(yund  be  riholm  f6r  the  delay  in  not  having  appliea 
earlier.  In  a  case  before  the  Priv/  OonncA^Udharaja  Moheakitr 
Bing  ▼•  The  BeHitgdl  Otn^emmeni  (l)'-orie  of  the  points  was  whether 
tlie  Obniinissibnei*^  bi  Bev^nue  w^re  right  in  admitting  a  review  of  a 
deoisiocriii  tt  redtimption  suit  after  the  expiration  of  ninety  days  without 
sufficient  6ilti8€(.  l%e  Lords  of  the  Judicial  Committee  treated  the 
adtbf6fi((^n  of  (i  review  ahei'  the  expiration  of  three  months,  which  was 
tke  tfine  allowed  iyy  the  ftegnlation  XXVI  of  1814,  as  an  interlocutor; 
6rder.  At  p.  i02^  tbey  say  :^^'  Before  we  enter  into  the  particulam 
of  that  question,  we  cteem  it  right  to  notice  an  objection  which  wa9 
taiceh  a^  the  bar  on  the  part  of  the  respondents,  that  it  was  too  late  DOW 
to  itnpugn  the  regularity  of  t&e  proceeding  to  grant  the  review;  that 
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184B       if  the  appelUnt  deemed  himeelf  aggriered  by  ifei   1m    ought  to  hmrm 

"b    MACHuair »PP»l«l   at   the   tiQeiand   that   he   wae    too  late  in  doing  so  after « 

Cbuckbb-  decieioo  had  been  prononnoed  ag«inst  him.    We  are  of  opinion  that  this 

BUTTT       objection   oiurnot  be  Bostained.     We    are    nob   aw^re  of  any    law    or 

BiVDABim    Begi^tion  prevailing   in  India   whioh  renders  it  imperatira  upon  tlie 

Oaovoaa    snitor  to   appeal  from   every   interlooatory   order    by   which  he  mmy 

^^*        oonoeiye  himself  aggrieyed*  under  the  penalty,  if  he   does  not  ao  do»  a£ 

forfeiting  for    ever  the    benefit  of  the  oonsideration  of  theAppellafca 

Court." 

The  Judicial  Oommittea  thought  that  the  appellant  iraa  in  tinwi  after 
the  decree  had  bean  passed  on  the  rsTiew*  to  take  objection  that  the 
Court  was  wrong  in  admitting  the  reyiew  after  the  eipiration  ol  three 
months  without  reaaonsble  oause.  The  words  of  Begalatioa  XXYI  of 
1814  so  far  as  they  refer  to  the  admisson  of  the  reriew  after  the  ezpin^ 
tion  of  the  time  limited*  are  almost  identical  with  those  of  ■.  877  cfiha 
prsent  Oivil  Procedure  Coda.  The  second  clause  (1)  diraots  that  the 
petition  for  review  shall  be  presented  within  three  calendar  months.  Thia 
provision,  however, admits  of  an  ezoeptioot  by  providing  that,  i(  the  parties 
preferring  the  same  shall  be  able  to  show  just  and  reasonable  causey  to  the 

satisfaction   of   the  Conrti  for  not  having  preferred  such    applioatioii 
within  the  limited  period,  such  review  will  be  allowed.     The    Privy 

Council  did  not  think  that  the  words  *'  to  the  satisfiietion  of  the  Courts** 
wouTd  prevent  them  from  looking  iotothe  grounds  whioh  were  urged 
as  an  excuse  for  the  delay.  The  Lords  of  the  Judioial  Committee 
■ay  :—^' It  necessarily  follows  that  if  the  review  was  granted  without 
due  regard  to  the  Regulations  governing  such  proceedings,  it,  and  all 
that  has  been  done  under  it»  must  fall  to  the  ground.**  That  ia  afe 
p.  309.  It  appears  to  me  that  that  esse  is  simikr  to  the  present,  and  that 
the  words  to  which  oar  attention  has  been  op^led  in  s.  378,  tHs.,  **  its 
order  in  either  case,  whether  for  rejecting  the  application  or  granting 
the  review,  shall  be  final.**  are  applicable  only  to  the  order  for  lejedang 
the  application  or  granting  the  review,  and  not  to  the  decision  as  to 
whether  there  was  jost  and  reasonable  cause  for  allowing  the  ap{dica< 
tion  to  be  made  after  the  period  of  ninety  days  mentioned  in  B.VS77. 
KoW|  let  us  see  what  would  be  the  consequence  of  holding  that  the 
sew  deoisiooior  thenw  exposition  of  the  Uw  by  the  ]ghill  Bench,  was 
a  sufficient  excuse  for  not  having  applied  for  the  review  of  judgment 
within  the  period  of  ninetj  days.  If  it  Was  a  snfflcient  excuse  for  not 
having  applied  within  the  period  of  ninety  days,  it  would  be  a  suffioieat 
ezousa  for  applying  to  review  evexy  judgment  whioh  has  been  given  on 

(1)  Of  s.  4. 
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resampiion  saits  triihin  the  lasfe  fifty  years,  and  oonseqaenily  almost  all 
the  titles  which  depend  upon  decrees  in  resamptiou  salts  irould  be  alto- 
gether  upset;  beoaase.  if  we  hold  that  there  were  safflcient  gTonnds  to 
apply  for  a  review  of  this  judgment  in  conseqaence  of  that  decision* 
we  mast  also  hoi  1  that    th^re  would  be  sufiipient  gronnd  for  applying 

lor  the  renew  of  every  judgment  of  the  same  character  which 
has  been  passed  within  the  last  fifty  years.  Ko  t*tl^,  therefore, 
would  bo  safe  which  depends  upon  a  decree  in  a  resumption  suit* 
The  Judicial  Oommittee  of  the  Privy  Oouncil  say  upon    that   point:— 

'liet  us  now  address  otir  attention  to  the  Hegalationfl  which  have  been 
passed  relative  to  the  question  of  granting  a  review.  It  must  be  borne 
in  mind  that  a  review  is  perfectly  distinct  from  an  appeal ;  it  Is  qnite  clear 
from  the  Kegulati  '>tt«  that  the  primary  intention  of  granting  a  review  was 
a  consideration  of  the  same  subject  by  the  same  Judi^e,  as  oontra^iistin* 
guished  to  an  appeal,  which  is  a  hearing  before  another  tribunal.  We  do 
not  say  that  there  might  not  be  cases  in  which  a  review  might  take  place 
before  another  and  a  different  Judge,  because  death  or  some  other  unex- 
pected andjiaavoidable  oaase  might  prevent  the  Judge  who  made  the 
decision  from  reviewing  it ;  but  we  do  say  that  such  exceptions  are 
allowable  only  e»  tMoeseUate,"  In  this  case,  there  was  the  excepti'm  ; 
for  the  Sudder  Ameeu  who  had  passed  the  decision  had  left  the  Station, 
and  a  new  Sudder  Ameen  had  been  put  in  his  plioe.  The  Judicial 
Committee  go  on  to  say:—- **We  do  say  that,  in  all  pratioable  cases,  the 
same  Judge  ought  to  review ;  and  that  for  the  attainment  of  that  object 
expedition  in  presenting  a  petition  for  the  review  is .  indispensable,  and 
the  only  praticable  course  for  attainting  that  end  by  acoeleratinic  the 
hearing  of  the  review  before  aocident  or  unexpected  events  shall  have 
removed  the  original  Judge.  Looking  at  all  these  circumstances,  we 
should  naturally  expect  to  meet  in  the  Begulations  upon  this  subject 
such  provisions  as  would  preyent  the  evils  necessarilynncidental  to  delay 
an^  procrastination  ;*'  see  p.  304,  In  another  part  of  their  judgment 
they  say  (p.  308):— "We  are  of  opinion  that  for  granting  a  review  in  the 
oases  we  bare  just  supposed  to  exist,  the  eauses  accounting  for  the  delay 
and  intended  to  justify  the  grant  of  review,  ought  to  be  of  grave  impor- 
tance." At  p«  303,  they  say:— "Before  considering  whether  the  review 
was  granted  in  conformity  with  the  Regulations,  let  us  look  a  little  to 
the  principles  upon  which  we  think  lapse  of  time  is  a  most  important 
consideration.  In  the  present  case,  five  years  and  a  half  had  passed 
away  since  the  original  decision.  Surely,  whatever  may  be  the  true 
import  of  the  Begalations,  the  parties  interested  in  the  decision  which 
had  beea  mudci  were  entitledi  after  the  lapse  of  a  sufficient  period,  no 
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W<        ftppeftl  k&Ting  been  M«ere«»d  or  petition  for  a  Tcrricnr  piiweutml^  to 

Bbamaobubm  ««»^iide  tbat  the  Gkivennnent  acqni-eoed  m  wbat  lad  been  done  by  «he 
CarcKXA-  Special  OomauMionen,  and,  m  thai  lational  oouwioiMom,  lo  «feal  witk 
*^S"*       the  prepertf  upon  the  fottinn  of  the  past  deoieiotir 

BiNDABov  NnwJtHppearetometbatafl  the  rnrindplet  to  be  (fedaoed  fi^tii  tlie 
^  ao'rl**  fi^^s^o^wWel*  ^  fc»^«  referred  ri«  eqnallf  applicable  to  t}n  ptwtent  Mse^ 
aadthataaew  espoeitmi  ofchelair  wat  notajast  and  reaioDia>ltt 
^aoae  lor  wti  haviag  pre—nted  the  renew  wit^da  the  menaty  daya  required 
hj  hm.  The  new  oemitraetaoa  of  the  Inw  aight  b«  a  gioimd  fiir  rev^iew^ 
bat  it  wa«  aa  eaDusa  for  not  haFiag  appliod  befdreu  If  it  wae,  ctooaa 
which  have  been  deaided  and  aoted  apoa  for  fifty  j«are  auighft  W 
yaopened,  whioh  never  ooald  have  been  intended. 

I  ihink  ttie  veneif  in  thia  oa^e  oai^hi  not  4o  have  been  n*i»^i4»ffil 
and  that  we  meat  foUow  the  ooarae  whioh  the  Privy  Otoaoil  dsdi^  feh* 
oaee  to  whioh  I  havo  alladed,  aad  hold  ihu  if  the  review  wae  grentad 
withoni  due  regard  to  the  prori^iona  o<  a.  S77>  iU  Mkd  aU  thai  haa  bean 
done  under  it,  ataat  Call  to  the  ground. 

I  am  opinion  that  there  was  no  juek  and  mfficiittLt  cawe  for  nmk 
baling  preferred  the  application  fora  review  within  the  linitod  panod, 
and  that  the  Sudder  AuMon  by  hearing,  the  rariew  after  the  Gantod 
period  did  not  preolnle  a  Ooart  of  appeal  from  enqairing  whether  tho 
excute  for  the  delay  wae  anffioient. 

There  wae  a  oa«e  in  this  Oourt  (1)  in  whioh  Pundit  end  Q]ovei»»  J J^ 
differed  in  opinion  as  to  whether  a  decision  which  had  been  passed  uiM>n  a 
rehesring  under  a  review  (the  review  having  been  granted  after  tiie 
expiration  of  ninety  days,  and  the  Judge  baring  given  no  reason  fbf 
the  admission  of  the  review),  could  be  interfered  with  by  this  Ooort 
.  Fnndit,  J.,  thought  that,  under  ss.  377  and  S78,  the  decisiott  of  the 
Conrt  admitting  the  review  was  final,  althoagh  he  gave  no  f^Sotltffor 
admitting  it  after  the  ezp  ration  of  the  ninety  days.  Oa  the  othSI* 
handt  Gloveri  J.,  thought  that  an  appeal  would  lie  from  the  deoinlon 
which  took  plaoe  on  the  hearing  on  review,  and  that  the  queetkm 
whether  there  was  reasonable  cause  for  the  delay  or  not  mfght  ba 
enqnired  into  by  this  Conrt.  The  case  was  referred  to  a  third  Jddgtf 
and  came  before  me,  and  I  oonourred  with  Glover,  J.,  that  the  fact  otf 
the  Judges  having  admitted  the  review  after  tbe  ninety  days  waa  sot 
conclusive  apon  this  Oourt  that  there  wat  snfic  ient  excuse  for  the 
delay.  Z  thought  that  the  IVincipal  Sadder  Atte«n  wu»uot  antliorEStfd 
to  enter  into  the  ground  for  grauting  the  reviewi  um3  he  iras  aatisflfl^ 
that  there  was  reasonable  oau§e  for  the  delay. 

(1)  Oung  anaram  B09  r.  G<m0mo<m0tf^  8  W*  %$  IM; 
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If  the  Sadder  Ameen  had  the  power  to  admit  a  review  in  this  ease        1868 

hia  Biicoessor  miffht  review  hif  jadffment  twenty  years  hence,  and  any  — — 

^    Shauachxtbn 
Principal    Sadder    Ameen    would    have    power    to   review    a  decision      Cbuckkk- 

passed  by  hi-^  predecessor  twenty  y«ars   a>^,  without   any  cause  for  the         Buxrx 
delay  in  makinf(  the    application    being    showrf,  and    without   pledi^ing     BiNDisav 
him8<*lf  that  the  cause,  if  any,  assigned  for  the  delay  is,  io  his  judgment*      Chondxe 
BuflRcient.    If  such  were  the  case,  there  would  be  an  end  to  all  finality 
in  litigation.    I  am  of  opinion  that  an  application  for  a  review  cannot 
be  properly  admitted  after   the  limited  period,  unless  there  is  just  and 
reasonable  caope  for  the  delay*  And  that  a  decision  as  to  what  is  just  and 
reason  ble  cause   for   admitting    an  application   for   review  after  the 
prescribed  period  of  ninety  days  is  one  upon  which  an  appeal  will  lie.     \ 

As  to  the  seoond  ground,  I  have  already  stated  that,  in  my  opiniony 
when  a'  review  is  properly  grait  ted,  the  case,  upon  the  rehearing  undqr 
the  review,  onght  to  be  decided  aocordiuic  to  the  last  exposition  of  the 
law  by  a  Fall  Bench. 

As  nothing  remains  to  be  done  by  the  Full  Bench,  I  may  state  that 
my  opinion  now  is  that  this  appeah  which  has  been  preferred  against 
the  decision  o£  the  Princinal  Sud  er  Ameen,  must  be  dismissed,  upon 
the  ground  that  the  Principal  Sadder  Ameen  was  right  in  holding  that 
there  was  no  sufficient  cause  for  admitting  the  review  after  the  ezpira- 
tion  of  the  nint^ty  days. 

The  spe  ial  appeal  is  aooordingly  dismis3<)d    with  costs. 

Jackson,  J. — I  entirely  ooncnr  with  th**  Chief  Justice  upon  the  two 
questions  referred  by  the  learned  Judges  of  the  Division  Courts 

The  second  of  th^'se  questions  is  extremely  simple ;  and,  for  the 
reasons  stated  by  the  Chief  Justice,  I  am  of  opinion  that  when  the 
review  had  been  once  admitted  by  the  Sadder  Ameen  (and  the  sufficiency 
of  the  cause  for  which  he  admitted  the  review  is  not  a  matter  for  the 
consideration  of  any  Appellate  Court),  then,  nndoubtedlyr  he  would  be 
right  in  deciding  the  case  that  was  again  hA  re  him  for  decision  accord^ 
ing  to  the  exposition  of  law  then  governing  tl»e  Courts. 

The  first  question  is  one  of  somewhat  more  difficulty.  Applications 
for  review  presented  to  the  Court  after  the  expiration  of  ninety  days 
stand  upon  wboly  different  grounds  from  applications  presented  within 
the  ninety  dayj.  When  pr-^sent^d  within  ninety  days,  they  are  presented 
as  of  right,  aad  the  Court  has  then  to  apply  itself  only  to  the  reasons 
which  the  petition  contains  for  review  of  judgment,  but  when  presented 
after  ninety  days  have  expired^  quite  au  independent  question  presents 
itself  in  the  first  place  for  the  decision  of  the  Court,  namely,  whether  the 
parties   bavel  shown  a  just  and  sufficient  cftose,  to  th  satisfacUoa  of  the 
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1868        Ooarti  for  ibe  dtlimy  whioh  Iim  taken  place.    It  appean  to  me  thai  thm 
dacuioa  of  tlie  Ooort  apoa  t^at  point  stands  qaite  apurt  from  the  dad- 


Cucoxaa*  "'^'^  under  s.  378,  and  that  it  is  a  mattttr  which  is  for  the  ooiisidaratioa 

BoiTT     of  an  Appellate  Coart,    if  an   appeal  should   be   afterwards  made  fr^m 

BiMotBoir   ^*  decree.    It  seems  to  me  that  en  order  made  npon  that  ease  ootnea 

CBVNDBa     clearlj  within  the  terms  of  s.  363  as  ao  interiocntory  order.    It  was  mo 

regarded  by  the  Prtry  Oonnoil  id  the  case  to  which  the  Chief  ^Justice  baa 

referred,  and  is,  therefore,  clearly  one  tj  whijh  objection  may  be  taken 

on  appeal  against  the  final  decree. 

Then  it  is  said  that  no  groaud  of  appeal  open  this  point  was  presented 
to  the  Principal  Sadder  Ameen.  It  appears  to  me  that  this  ia  wholly 
immateriel,  not  only  for  the  reasons  giren  by  the  Chief  Joatice,  but  also 
because,  by  s.  334,  it  is  provided  **  the  appellant  shall  not,  without  the 
leare  of  the  Court,  urge  or  be  heard  in  sapport  of  any  other  ground  of 
objection  ;  but  the  Court,  in  deciding  the  appeal,  shall  not  be  confined  to 

the  grounds  set  forth  by  the  appellant.*'  It  is  therefore  entirely  wiU&in 
the  competency  of  the  Court  to  take  into  its  consideration  anything^  ia 
the  case  which  either  affects  the  regularity  of  the  proceedings  of  the 
Court  below,  or  relates  to  the  oorrectness  of  the  decision  upon  the 
merits.  It  appears  to  me,  therefore,  that  the  Principal  Sndder  Ameen  was 
entirely  competent  to  take  up  this  point,  and  to  dispose  of  it  on  the  appeal 

I  am  of  opinion  that  if  the  Sadder  Ameen  had  entertained  this  petition, 
of  review  presented  after  the  expiration  of  ninety  days,  without  stating 
that  any  just  or  sufficient  cause  had  been  shown,  to  his  satisfaction,  for 
the  delay,  I  think  that  then  the  order  would  hare  been  absolutely  had, 
and  all  that  would  hare  b  ^en  done  under  it  woald  fall  to  the  g^und. 

I  also  think  that  if  good  and  sufficient  reason  had  been  shown,  and 
that  rea<K>n  had  been  such  as  the  Appellate  Court  could  not  approve 
the  Appellate  Court  would  be  justified  in  setting  it  aside.  I  further 
think  that  the  reason  assigned  in  this  case,  namely,  the  promnlgation  of 
a  new  interpretation  of  the  law,  was  not  a  good  and  sufficient  cause  for 
admitting  or  eutert  lining  ihe  apphoAtion  for  review  after  the  lapse  of 
ninety  days. 

MACPHaasoN,  X— I  think  that  ss.  377  and  378  of  Act  VIII  c| 
1859  muHt  be  read  .separately.  The  words  in  s.  378  ,  which  declare  that 
**  the  order,  whether  for  rejecting  the  application  or  granting  the 
review,  shall  be  fittal,"  must  be  real  as  applying  solely  to  the  applica- 
tion undtir  a.  378,  an.l  not  to  the  application  under  s.  377,  which  last 
section  relates  only  to  the  question  of  the  time  at  which  the  Court  ia 
first  asked  to  ruview  its  jaJgment.  I  concur  in  the  order  diffmiftiing  th^ 
appeals 
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Qlovib,    J.^-I  ooaonr  generaOy  In  the    jadgmeo6    of    the  learned        1868 
Chief  Justio8.  Ifc  appears    to  me,  on  farther  consideration,  that  sb.  977  T 
and   878  o(   the  Oiyil    Frooedure  Oode  refer  to    different  things,    and     Cbucker- 
onght  not  to  be  read  together,  and  that  an  order  passed  under  the  first-        Butxt 
named    section   is  an  interloontry  order,  which  is  subject  to  appeal—-    bind^uk 
Mgharaja      Moheshnr     Sing     y.    The     Bengal    Chvemment     (1).    And      CHuwDsa 
if   this  be  so,  the  Principal  Sudder  Ameen's  finding  on  the  question  as        ^^* 
to  whether  there  was  just  or  reasonable  canse  for    receiving  the  applica- 
tion  for  review   after    ninety  days  had  elapsed,  was  a  question  of  fab^ 
with  which   there  would  be  no  interference   possible  in  special  appeal. 
It   does   not  seem  to  me  necessary  to  go  further  than  to  declare  that  the 
first  Oourt's  decision  as  to  what  is  *'  just  and  reasonable  cause  '^  is  open 
to  appeal.   This   was     the   qaestion  referred  to   the  Full   Bench,   ^nd 
I  do  not  think  that,  under  the  circumetanoes  of  this  case,  we  are  called 
upon  to  say  whether  the  Principal   Sudder    Ameen's    opinion  as  to  the 
sufficiency  or  otherwise  of  the  Munsifs  reasons  was  a  good  one  or.  not. 

As  the  second  point  referred  has  boon  given  in  favor  of  the  opinion, 
expressed  in  the  referring  order,  I  have  only  to  say  that,  on  this  point. 
I  coDcur  with  the  learned  Chief  Justice. 


Before  Bir  Barnes  Peacock,  Kt.^  Ohtef  Justice,  Mr.  Jtuiiee  Kemp,  Mr,  Justice 
L.  S»  Jackson,  Mr,  Justice  Macpherson,  and  Mr,  Justice  Qlover» 

L^LL  DOSS  AVD  oTUBBs  (Dbfendants)  V,  JAMAL  ALT  (PLiaNXifv)  •  23^3 

January  31 
LimitatPm-'Act  XIV  of  1869,  s,  1  ,cZ«  15  ^  16-  fifwt^  by  Mortgagor  for  Posses^  ■     ^ 

sum  of  Mortgaged  Property  and,  Surplus  OoUections — Aot  XTF  of  IB^9,  «. 

2^Trustee. 

In  a  snit  by  a  mo  rtgagor  after  a  aaortgage  has  been  satisfled,  tor  tbe  reoovety  of 
the  mortgaged  property,  the  period  of  limitation  applicable  is  that  prescribed  by 
cl.  is  of  a.  1  of  Aot  XIV  of  1859 :  bat  in  a  snit  for  anrploa  colleotiona  which  have 
been  received  by  the  mortgagee,  the  limitation  prescribed  by  ol.  16  of  a.  1  is 
applicable  (2). 

A  mortgagee  In  poiaesaion  after  the  mortgage  has  been  satiafied  is  not  a  tmstee 
for  the  mor^gor  within  the  meaning  of  s.  2  o!  Aot  XIY  of  lt69. 

Thi  plaintifi!  in  1854  purchased  the    equity  of  redemption  of   certain 

properties  ^hieh  had  been  conveyed  to   the   defendants  in  xur^i-peshgi 
in  tbe  year  1838,  and  in  1862,  he  sued  the  defendants  for  possession  of 

*  Begular  Appeal,  Ko.  89  of  1867,  from  a  decree  of  the  Judge  of  Tirhoot^  elated 
the  aoth  Angost  1866. 

(1)  7  Moore's  L  A,  288.  (2)  See  AotlX  of  1871,  Sob.  ii, Kos.  105<fr  148. 
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Aba  morlgftgMl  propcrtjr,  and  for  B«.  UM91A  irliiefa  be  daimed  m 
j^^^^  jj^    nirpliu  oollMtioufl,  on  the  AllegftUon   ttiU  th«  nortgage-AsM  had  beeo 
9.  nlufted  from  the  luufroot  of  the   property.    The  Judge  found  that  tlie 

JamaIiAu  inmarealised  by  the  defendants  iinoe  the  date  of  the  plaintiffs  purchase 
were  not  snffioient  to  liquidate  their  debt,  and  he  dismissed  tb^  wmt 
The  plaintiff  appealed  to  the  High  Ooart^  and  was  allowed  by  Treror 
and  Campbelli  JJ.»  who  heard  the  appeal,  to  amend  bis  plaint  on 
payment  ot  all  prior  oosts,  and  to  ask  for  an  aooooat  from  the  clat#  of 
the  mortgage;  and  the  ease  was  reminded  to  the  lower  Ooort  to  bo 
decided  ia  aooordanee  with  the  resnlt  of  soeh  aoeonnt. 

On  remaad»  the  Jndge  found  that  the  mortgage-debt  (prinoipal  sutd 
interest)  bad  been  paid,  leaving  a  snrplns  in  the  hands  of  the  mortgogee 
omonntiog  to  Es.  80,566-11-6.  He  gare  a  decree  lor  possession  and 
awarded  the  surplus  collections  as  mesne  profits. 

Aglkinst  this  decision  the  defendant  i^ipealed  to  the  High  Coort. 
The  appeal  was  beard  by  a  Division  Bench  (Peacock,  OX,  and 
Loch,  J.)  which  confirmed  the  decree  of  the  Court  below  for  possessiooy 
and  was  of  opinion  that  the  pUintifl  was  eutiiled  to  recover  **  whatever 
might  be  found  due  upon  a  balance  of  account  to  be  taken  from  tfao 
mortgagee  for  the  last  six  years  before  the  commencement  of  the  suit.'* 
The  learned  Judges  refused  to  express  any  opinion  as  to  whether  be 
could  go  beyond  aix  years  ;  but  in  cooseqnenoa  of  a  decision  by  Morgan 
and  Funditi  JJ.,  that  the  law  of  limitation  did  not  apply  to  a  case  of 
this  kind  (1),  they  referred  the  poini  to  a  Full  Beach,  The  CSoart» 
oontingeot  upon  the  opinion  of  the  Full  Bench,  determined  the 
amount  of  surplus  collections  which  the  plaintiff  was  entitled  to  recover 
reserviog  the  question  of  costs.  As  regards  the  points  submitted  for 
the  consideration  of  the  Full  Bench,  the  foUowing   observations  were 

made  by 

Peacock,  €.  J.-*Tbe  first  question  reserved,  ia  wkethtr  a  mortgagor 
is  entitled  to  recover,  as  against  a  mortgagee,  whatever  may  be  found  due 
upon  a  balance  of  account,  for  a  period  further  back  tban  aix  years  before 
the  commeocement  of  \h»  suit. 

Gl.  15,  8.  1,  Act  XIY  of  1859,  limits  the  r'ght  of  action  in  suits 
againat  a  depositary,  pawnee,  or  mortgagee  of  any  property,  moveable  or 
immoveable,  for  the  recovery  of  the  same,  to  >  period  of  tilurty  years 
if  the  property  be  moveable,  and  sixty  years  if  it  be  immoveable  from 
the  time  oC  the  deposit,  pawn,  or  mortgage.  It  must  be  remarked  that 
cL  15  does  not  say  that  all    suits  against  a  mort|pagee  are  to  be  ao 

(1)  Beg.  Ap.  231  ot  1865.  imr^orM. 
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limited ;  but  only  enits  againsli  a  mortgagee  of  any  property,  moveaBle  1868 
or  immoreable,  for  the  recovery  of  the  same.  The  question  is  whether  t  ^  p 
that  applies  merely   to  the  matter  which  was  pledged,  snoh  as  the  land  v. 

in  this  cas^  or  to  money*  whieh  may    be  found  npon  aoconnt  to  have    Jamal  Axi 
been  reoeiyed   by    mortgagee  in  excess   of  principal  and  interest.    The 
Jadge,   on   considering  ^he   qnestlon,  has  treated   the  mortgagee  as  a  t 

trustee  for  the  mortgagor.  We  will  not  express  any  opinion  upon  the 
subject  until  the  questioa  shall  hare  been  fully  discussed  and  argued  by 
a  Full  Bench  whether  a  mortgagee  can  be  said  to  be  a  trustee  for  a 
mortgagor  within  the  meaning  of  the  limitation  Aot« 

Ifr.  0*  Qregar^  and  Baboo  (hooeocl  Ohunder  Moohmje$  tor*  the 
appellant. 

Mr.  J2b  S.  TwidaiUt  Moonshfle  Jmir  AU,  and  Baboos  06]boy  Ohvftb 
Bote  and  Otool  Ohunder  Mooherje$  tear  the  respondent. 

The  opinion  of  the  Full  Benoh  wai  delivered  by 

PiACOCit,  O.J.— It  appears  to  na  to  be  very  clear  that  when  a 
mortgagor,  after  a  mortgage  has  been  satisfied,  sues  for  the  recoyery  of 
the  propertgr  mortgaged,  the  case  comes  within  d.  15,  s.  1,  Act  21 V  of 
1859.  Bub  when  he  sues  for  surplus  collections  which  have  been 
received  by  the  mortgagee,  then  the  case  falls  under  d.  16. 

It  has  been  said  that  a  mortgagee,  after  the  mortgage  has  been 
satisfied*  ia  in  the  poaition  of  a  trustee  for  the  mortgagor.  We  think 
he  is  not  a  trustee  within  the  meaning  of  s.  fi  of  the  Act.  But  even  if 
be  can  be  called  a  trustee^  he  is  a  tnutee  of  the  description  falling 
within  cL  15^  8.  1,  and  not  a  trustee  of  the  description  referred  to  ia 
••2.  We  do  not  think  it  likely  that  the  Legialatare  could  have  intended 
that  a  mortgagor,  whose  case  is  provided  for  by  el.  15,  s.  1,  and  who  h 
ikereby  limited  to  thirty  years,  sbovild  have  the  electicn  of  treating  the 
mortgagee  as  a  trustee,  and  saying  that  be  comes  witlun  ■•  8  and  is 
barred  by  no  tength  of  timew 

According  to  the  deoision  of  the  Division  Benoh,  the  plaintiff  will  be 
entitled  to  a  decree  for  Be.  ft,6I8  with  c68ta  in  proportion,  Li  other 
fetpeets^  the  decree  o(  the  tower  Oc«H  Witt  stand* 


mm^mm^mtmmm^m 
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Before  Sir  Barnes  Veaeoek,^^,,  CfUefJuHtce^  Mr.  JuHiee  BayUy,  MrJutticm 
Beton-Earr,  Mr.  Justice  Fh&ar,  and  Mr.  JuMce  Maepherson. 

r  ^®^«t  PULIN  BKHim  SEN  (DMBmaHT)  v.  MBSiBi,  B.  WATSON 

Jany.  ax,  ^^^  q^   (FLAlMnm).^ 

Ad  Xi^f  lBS»*  f.l7rcZ.  8  (V^Eoidenee^Burden  cf  ^o^^WriHm  Siatememl 

of  Drfeadani  '^Adtniaion^BuU  oy  a  JFir$», 

Where,  in  a  tait  for  enhancement  on  the  ffronndihai  ^m  prodaoliTe  powsn  of 
the  land  have  been  tnoreaaed  otherwiee  than  bj  the  aMnoj  or  at  the  expense  of 
the  ryot,  the  defendant  admite  the  iaereeee  in  prodaotiTeaMe,  bnt  deniee  the 
alleged  eanee  ,  the  enna  of  proving  that  the  predaotiTeneai  baa  been  Snoreaaed  faj 
#ther  means  liei  on  the  plaintiff  (2). 

Per  Peaoocv,  (X  J.,  a  soit  by  a  firm  thonld  not  be  brought  in  the  name  of  tlia 
firm,  bat  in  the  names  ol  the  members  who  oonstitate  tba  firm. 

This  was  n  snit  to  reooTer  eBh&noed  rent  from  the  defendant  ob  the 
ground  of  increase  in  the  yaloe  of  the  prodaoe  and  of  the  prodactive 
powers  of  the  land  held  bj  him.  The  defendant  having  admitted  the 
increase  in  the  prodactiyeness  of  the  land  was  called  npoa  to  show  that 
it  had  so  increased  by  his  agency,  or  at  his  expense,  and  his  pitxtf  on  this 
point  being  oonsidered  insafficieot,  a  decree  was  made  declaring  the 
plaintiff  entitled  to  enhance. 

On  special  appeal  by  the  defendant  to  the  High  Oonrt,  Bi^ley  and 
Pnndit,  JJ.,  held,in  accordance  with  the  decision  in  JHnonaih  Bote 
Midlich  r.  Juggeesur  Mundul  (8),  that  the  burden  of  proTing  the 
eanse  of  the  increase  and  that  it  was  not  the  result  of  the  ryot's  agencjt 
lay  on  the  pontiff;  bat  as  an  opposite  riew  had  been  taken  in  Ncbeen 
Ki$hen  Bote  ▼.  ShofcUoollah  (4),  they  referred  the  point  lor  the 
opinion  of  a  Foil  Bench. 

Baboos   Auehooioeh    OKatterjee^    Sreenath  Bou^     KeSJte    £Ms9»     S«t» 
and  Bomcmaih  Boae  for  the  appellant. 

Messrs.  B.  T.  AUan  and  Q-  8,  Boehfort  for  the  respondents. 
The  following  opinions  were  delivered  by  the  Fall  Benoh  :— 

PiACocK,  O.J.  (Batlbt  and  MAcrHiBSoir,  J  J.,  ooinoarring).-*The 
question  which  is  submitted  for  the  opinion  of  this    Bench  is  whether 

•Special  Appeal,  No  76  of  1867,  from  a  decree  of  the  Offieisting  Judge  ef 
Moorsbedabad,  dated  the  4th  December  1866,  affirming  a  decree  id  the  Depotj 
OoUeoUur  of  that  district,  dated  the  24th  July  1666. 

(1)  See  Benff.  Aot  VIII  of  1869,  s.  18.  (8)  1 W.  B.,  166. 

(2)  See  SUukrUhna  Mookeriet  r.  Ka  It  (4)  1  W.  B.,  24. 
Ohere^n  I>96atn|6  B.L.  B.,  App.,  122. 
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when  a  landlord  sues  for    euhanoement  on  the  gronnd  tbat  the  prodao-        1868 
tivenesB  o{  the  land  has  increised.  the    onus  is  on    the  plaintiff   to  prove  potmBBHABi 
that  the  prodaotiveness  was  increased  otherwise  than  hy  the  agency  or  at         Bvn 
the  expense  of  the  ryot,  or  on  the  defendant  to  prove  that  the  prodnctire-     ^  ^ 
nesB  was  the  result  of  his  agency,  or  to  show  what  was  the  oanse  of  it.  • 

Mr.  Boohfort  has  contended  that  it  wonld  be  sufficient  for  the  plaintiff 

to  allege  that  there  had  beea  an   increase  in  prodaotiveness.    But  that, 

I  apprehend,  would  not  be  a   sufficient   ground  for    enhancement.    The 

title  of  the  plaintiff  to   enhance    depends  upon  the    fact  that  the  product- 

tiveness  has  increased   otherwise  than  by  the    agency  or  at  the  expense 

of  the  ryot.    We  cannot  sappose  that  Messrs.  B.  Watson  and  Co.  gave 

notice  that  they  intended  to  enhance  the  rent,    or   came    into  Court  to 

enforce    their  power    to   enhance,   and    made  a   declaration   that   the 

statement  in   their   plait  t    was   correct,   that   the    productiyeness  had 

increased  otherwise  than  by   the  agency  of   the  ryot,  without   knowing 

the  facts  upon  which  they  grounded  their  notice,  their  assertion  in  the 

plaint,   and   their  Terifieation   of  it.    If  they  did    so,   they   did   that 

which  they  ought  not  to  hare  done,  and  therefore  we  must  suppose  that^ 

when  they   gave  a  notice  to  enhance,  and  claimed  the  enhancement  by 

their  plaint,  they   knpw    upon   what    ground   they   alleged   that   the 

productiveness  had  increased  otherwise  than  by  the  agency  of  the  ryot. 

Mr.  Bochfort  also   referred  to  the   defendent's   statements  as   what  he 

called  a   ccmfession   and   avoidance.    What   a   defendant   says,   either 

orally  or  by  a  written  statement,  is  not  a  plea  in  confession  and  avoidance- 

1  asked  Mr.  Allan  whether    tliere   was  a  written  statement  put    in,  or 

whether  what  the  defendant  stated  was  stated  verbally  in  Court.    But 

I  do  not  think  it  makes   any   difference    in  point  of   law  whether    the 

statement   is  made   by    defendent    verbally    or  in    writing.    Suppose 

a  defendant  comes*  into     Court,    and  the    Court   asks   him:«*'What 

do  you  say  to  the  plaintiff's  claim  P*'   and   he   says:— *''!  admit   that  the 

productiveness  has  increased,  but  not   otherwise  than  by   my   agency.'' 

Such  an  admission  must  be  taken  altogether.    8o  it  is  in  the   case  of  a 

written  statement.  A  written  statement  put  in  by  a  defendant  is  not  a 
plea  by  way  of  confession  and  avoidance  ;  it  is  a  statement  of  the 
grounds  of  his  defencci  and  he  must  verify  the  statement.  It  is  like  an 
answer  in  chancery.  If  you  read  a  man's  answer,  you  must  take  the 
whole  admission  together  (1).  Taking  the  whole  admission  together  in 
this  case,  the  defendant  says  that  "the  productiveness  has  increased, 
but  not  otherwise  than  by  my  agency;"  and  the  plaintiff  then  has  to 
proTehia  oa8e» 

(V)  See  Baikm^nm  Kumar  y.  Clmira  MQlm  Oh^w^rf,  1 B.  L.  B.,  A.  C.  133 
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^^^  Th«  gtneral  inU  of  •vidmiot  i«  tbafc  1^  in  order  to  malcd  oat  ik  iMc^ 

PgunBsoABi  it  is  nooMMuy  to  prore  ^  iiogatife.  the  pttfiy  who  »?on  ft  title  matt  prarm 
^'^       the  tiUet.    That  wm  Ud  down  bj  the  Prity  Ooancil  in  Ihe  cue  of  Khetfm 
WAtMT.     Mahomed  Chukm  AU  Khm    t.   Aghnrfomii^  (1).    They  mj  thai  ths 
plaitttiif ■  ^'hftre  not  only  to  prete  then*  rebitio8uhip»  whioh  it  not   dfs. 
pntedf  but  their  heirship,  whioh  depende    npon  the  iliegitiaiMf  of  tiie 
appellent ;  and  they  sraei  giro   inffioient  general   erideneeto  ihnnr 
npon  him  the  onni  of   proving  hii   legitimacy ."    In   Starkie,   the  ml* 
is  thna  kid  down  at   p.  fi88  (^t^^U   is  to  be    carefoUy  remarked   th«i 
althoQgh,  as  a  general   role*   the  law  neither  presumes    liability  or 
disdbarge  from  UabiUty*   nor  any   fact   or  state  of  things  essential   to 
snch  liability  or  discharge,  not  eitablished  by  competent  means,  the  law 
does  not  in  absence  of  proof  of  a  negative,  where  it  is  material  to  a  rights 
aasnme  the   afftrmatire  to  be  tme ;  it  is,  on  the  oontrary,  freqnesKtly 
essential  to  the  establbhment  of  right  to  prore  the  negatire  of  facts.** 

The  plaintiff  alleged  the  right  to  enhance  on  the  groond  that  the 
prodnotireoess  had  increased  otherwise  than  by  the  agency  of  the  ryot. 
I  am  of  opinion,  therefore,  that  the  onus  lay  on  plaintifl  to  prore  tho 
gronnd  of  his  right  to  enhance,  namely,  that  the  prodncdreness  ot  the 
land  had  increased  otherwise  than  by  the  agency  of  the  ryot. 

The  ease  will  be  remanded  to  be  determined  npon  the  eridenoe  as  ii 
stands.    The  appellant  will  hare  the  costs  of  this  appeal. 

We  see  that  the  salt  was  brought  in  the  name  of  Afessrs.  B.  Watson 
and  Co.  This  Court  has  determined  in  a  case  in  whioh  Messrs.  B.  Watson 
and  Co,  were  parties,  that  the  names  of  the  persons  composing  the  firm 
must  be  giren  in  the  same  manner  as  every  firm  is  bound  to  give  the 
names  of  its  members.  In  future  the  Judges  are  not  to  receive  plaints  at  the 
suit  of  Merssrs.  K.  Watson  and  Co.  or  any  other  firm,  but  ihould  in  all  cases 
require  the  names  of  the  parties  constituting  the  firm  to  be  stated. 

Bnoir-KABa,  J.— I  am  of  the  same  opinion.  Two  main  points  wore 
urged  on  behalf  of  the  semindar  with  the  vieir  of  casting  the  onus  on  tha 
ryot.  Itr.  Bochfort*s  argument  was  that,  when  the  &ct  of  a  positive 
increase  was  either  admitted  or  proved,  this  fact  alone  would  e&tiUe  the 
lemindar  to  the  benefit  of  the  increase*  unless  the  defeadent  oeuld  piova 
the  special  plea  of  avoidance.  Bat  this  argument,  tiiought  at  first  sigh^ 
it  my  appear  to  deserve  ^ome  consideration,  seems  to  me  to  h«ve  boea 
completely  disposed  of  by  the  remarks  of  the  learned  Chief  Justice,  to 
the  effect  thaMf  you  take  the  admission  of  a  defendant  at  all,  yon  aid 
btmnd  to  take  it  altogether,  and  la  it  irholo  extent. 

(1)  9  Moore's  i*  A.«  393,  (2)  4th  Sdtion. 
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The  otber  xnain  ftrgament  dwelt  npon  by  Mr.  AQtn,  wm  to  the  effect        186S 
that,  in  thU  oaee,  the  onus  ought  to  be  shifted  according  as  the  means 


of  facility  of  proof  reside  with  one  party  or  the   other  i  and  that  in    suits         g^N 
for  enhancement,  it  is  much  more  easy  for  the  rjot  to  prove  the  special  ^' 

circumstances  under  which  either  the  value  of  the  produce  or  the  produc- 
tive powers  of  the  land  have  increased,  than  it  would  be  for  the 
semindar  ;  that  it  is  birer,  in  shorty  to  require  the  r;ot  to  prove  his  case 
with  regard  to  his  particular  plots,  which  he  ia  necessarily  familiar  with 
from  constant  supervision  and  inspection,  than  to  require  the  semiodar 
to  prove  his  case  with  regard'  to  the  lands  of  scores  of  iryots  scattered 
probably  over  several  villages,  of  which  he  or  his  accent  can  have  but 
a  partial    knowledge.    But  there  is  nothing  uoreaionable  in  reqairing 

the  semiadar  to  prove  his  caae.  He  has  his  gomasta  or  his  local  agents. 
He  can  call  the  defendant  himself  into  Court  an  examined  him,  and  he 
can  summon  other  ryots  to  prove  facta  which  must  be  widely  known  | 
and  he  ooght  to  have  no  difficulty  in  proving  that  the  increase  has 
Insulted  from  additional  productiveness  in  the  soil,  arrioing  out  of 
fertUiaing  deposits,  or  from  increased  facilities  for  disposing  '  of  the 
produce  arising  oat  of  the  oonstniotion  of  protecting  embaukments,  or 
the  introductio  n  of  railways,  or  the  rise  of  new  markets^  or  the  gener- 
ally increased  facilities  of  communication  which  are  caused  by  the  con- 
struction of  ordinary  metalled  roads.  Consequently,  there  is  nothing 
which,  in  iny  opinion,  should  exempt  the  zemindar  in  this  case  from  the 
ordinary  liability  which  attaches  to  ail  plaintiffs. 

The  case  of  H^hmm  Ei$km  Bobs  t.  BhofailoolUh  (1)  was  never 
properly  argued.  No  one  appeared  for  the  raepondenta ;  and  it 
appears  to  have  been  assumed  that,  on  the  mere  fact  of  increase  being 
proved  or  admitted,  the  oeus  was  neoessarily  shifted  to  the  sboulders  of 
the  ryot.  The  two  other  oases,  as  far  as  the  facts  can  be  gathered  from 
the  reports,  appear  to  me  to  favor  the  contention  of  the  appellant  in 
this  case.  But  on  general  grounds,  and  looking  to  the  purely  legal 
question  of  the  onus  of  proof,  I  am  quite  prepared  to  hold  that,  in  such 
a  case,  it  is  justly  laid  on  the  party  seeking  to  enhance. 

Phbjlr,  J.^This  is  a  suit  to  recover  rent  at  an  enhanced  rate.  The 
party  claiming  this  must  have  given  notice,  under  s.  13,  Act  X.  of  1859, 
of  his  intention  to  claim  an  enhanced  rent,  and  the  ground  upon  which 
that  claim  is  based ;  and  under  s.  17,  if  the  claim  be  made  npon  the 
ground  of  inorease  of  tbe  productive  powers  of  the  land,  or  of  the  value 

(1)  1  W.  B.,  24 
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1868       ^  ^^^  prodaot,  tt  miut  ioolade  this   further  conditioa  b180«  Bftmely,  tliAift 
these  hftTe  been  increased«otbenrite  than  bjr  the  ageiujf  or  at  the  ezp* 


gid       of  the  ryot    Coneeqaently,   it  is    the  batie  of   the  plainUiFs   daim    in 


V.         thiB  suit  thftt  either  the  yalae  of  the  prodaoe*or   the  pKodootire 

of  the  hmd  have   increased   otherwise   than  by  the   agency  or  at  the 
ezpenie  of  the  xyot. 

It  is  admitted  by  the  plaintiflTs  ooansel  that  ordinarily  the  rule  oC  law 
is  that  the  plaiatilf  most  prore  that  which  is  the  foondatioa  of  his 
right,  fiat  it  is  said  that,  in  this  particular  case,  the  harden  of  proof 
is  shifted  from  the  plaintiff  to  the  defendent  foe  this  single  reasozi^  tha4 
it  is  easier  for  the  lyot  to  prove  his  exception,  than  it  is  for  the  plslntilC 
to  prove  that  the  exception  does  not  exist.  To  me  it  is  somewhat 
norel  to  hear  this  enaocisted  m  a  rale  of  lawi  allhongh  I  am  familiar 
with  the  phrase  that  where  the  knowledge  of  the  sabject*matter  of  an 
allegation  is   peealiarly  within  the   prorince  of  one  party  to  a  Bait,    the 

harden  of  proof  most  be  there  also.  Bat  that  has  a  special  meaning,  and 
applies  to  a  yevy  limited  class  of  case,  the  oUss  of  cases  to  which  j 
alladed  daring  the  argument.  I  do  not  know  if  any  case  of  that  Idnd  is  to 
be  found  in  this  ooanbry,  because  they  entirely  depend  upon  the  provisions 
of  statute  law.  But  the  principle  does  not  go  farther  than  those 
peculiar  cases.  Alderson,  B.,  in  Sllhin  v.  Jamon  (I),  even  qualified  its 
applicability  in  regard  to  these  ;  and  it  appears  by  the  quotation  which 
I  made  from  a  judgment  delivered  by  Lord  Denman  in  Doe  ▼, 
WThiiehead  (2)  that,  according  to  English  rales,  the  place  of  the  know, 
ledge  does  not  affect  the  situation  of  the  burdeu  of  proof.  His  words 
are^^'The  proof  may  be  difficult  where  the  matter  is  peculiarly  within 
the  defendant's  knowledge  ;  bnt  that  does  not  vary  the  rule  of  law/' 
I  have   thought   it    necessary    to   make    these  remarks,   although  I 

fuUy  concur  in  the  judgment  whioh  has  been  delivered  by  my  Lord 
for  the  reason  that  this  is  not  the  first  time  I  have  heard  that  principle 
attempted  to  be  used  which  Mr.  Allan  has  endeavoured  to  use  to-dsyi 
and  therefore  1  think  it  desirable  to  say^  as  far  as  I  am  concerned,  that 
it  appears  to  me  an  erroneous  application,  if  it  has  been  here  attempted 
to  be  made. 

For  these  reasons  I  concur  entirely  with  the  Chief  Jastioe,  that  this 
is  a  case  in  whioh  the  plaintiff  is  bound  to  prove,  not  only  that  the 
yalue  of  produce  and  the  productive  powers  of  the  land  have  been 
increased,  but  also  to  go  farther  and  prove  what  is  termed  a  negative^ 
namely,  that  they  have  increased  otherwise  than  in  consequence  of  the 
exertion  of  the  ryot  himself. 

(I)  13  M,  A  W.«  655,  at  p.  66S.  (2)  8  A,  &  E.,  571. 
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B^on  Sir  Bame$  Peacock  Kl^  OhUfJtuHee,  Mr.  JuHice  Sdon-Karr^  Mr,        ^gg^ 
Juetiee  L,  8.  Jacbaon^  Mr,  Justice  Ma(^hwon,  and  Mr,  Jueike  Hobh&uee*       Jany.  3L 

L ALMOHUN  HOLD AB  (PLLSXTm)v,  M AHADBB  KA.TE  B  .—— — 

(DSVBVDABT).* 

LimiMi^n^Aci  XIV  of  1859,  a.  1,  eU.  9  A;  10  (1)— Sold  hy  WholesaU-^ 

Breach  of  Oontrac4» 


A  MLii  to  recover  the  prioe  of  goods  sold  wholesale  is  a  soit  for  a  breaoh  of 
ooDtraot  withia  els.  9  sad  10  of  s.  I,  Act  XIV  of  1859  (1)»  and  if  there  be  no 
written  oontraot,  the  period  of  limitatioa  is  that  provided  by  cL  9,  vts^  three  yeaca 
from  the  time  when  the  cause  of  aotioB  aocroed. 

Thb  plaintiff  ia  this  aotioa  saed  to  reooyer  Bs.  64,  being  the  prioe  of 
mustard  seed  sold  to  the  defendant  for  makins;  oil.  The  sale  was  made 
in  Assin  1270  fdeptember  1863),  and  the  plaint  filed  in  Oheyt  1273 
(Ifarch  1867.) 

The  Offioiating  Judge  of  the  Bmftll  Oanse  Court  at  Santipore  held 
that  the  parties  in  this  suili  were  not  merchants  or  traders  having 
mutual  dealings  within  the  meaning  of  Act  XIV  of  1859,  s.  8,  bnt 
that  the  sale  of  the  .mustard  seed  was  a  wholesale  transaction.  In 
giving  his  reasons  for  coming  to  this  condnsion,  he  referred  to  the 
case  of  Buldeo  Dose  Johtury  ▼.  SreencuUk  Bein  (2).  Treating  the 
transaction  as  a  wholesale  one^  ho  held  that  the  period  of  limitation  was 
six  years  under  cl.  16,  s.  1  of  Act  XIV  of  1859,  but  owing  to  conflict- 
ing decisions  on  this  question,  in  the  cases  of  Buldeo  Doss  Johurry  ▼• 
Sreenauth  Sein  (2),  Ohwhder  Chii/m  Paul  v.  Samnarain  Sen  (3), 
Sonaton  Qoho  r.  Barhuiiy  Ohum  Boy  (4t),  and  Mothoora  LaU  Paul  t. 
8hfinsbash  Ihdt  (5)*  he  passed  his  judgment  contingent  upon  the 
opinion  of  the  High  Court  on  the  two  following  points  :— 

'*  Firsl'^hm  I  correct  in  holding  the  sale  of  the  mustard  seed  for 
the  manufaotnre  of  oil  to  bea  wholesale  transaction  P  ** 

**  Seoond.— Is  six  years  the  period  of  limitation  applicable  to  whole- 
sale transactions  P  '* 

The    Division  Bench   (Peaoook.   C,  J.,    and    Kobhonse,  J,),   which 

heard  this  reference,  were  of  opinion  that  the  Judge  was  right  in  holding 
the  sale  of  the  mustard  seed  in  suit  to  be  a  wholesale  transation,  but 
owing  to  the  oonflioting   deeisions   on    the  question  of   limitation,  they 

•  Beferrenoe  from  the  Oflloiating  Judge  of  the  Small  Cause  Court  at  Santipore. 

(1)  See  Act  IX  of  1871,  Sch.  ii,  Nos.  (4)  Unreported  :  see  Thomson  on 
51  and  62.  Limitation,  p.  129. 

(2)  1  L  J.,  lU.  W  OorytoD,  8.      (5)  Sutherland's  S.  0.  0.  Bet,  179. 
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inbmitted,  for  the  consideration  of  a  Foil  Bench,  the  question  whetlier 
~  the  period  of   limitation    for  goods    sold   wholesale  is  six  years  or  three 
years,  with  the  remark : — 

''  It  w\U  be  important  to  consider,  when  that  qoestion  comas  to  be 
decided,  whether  goods  sold  wholesale  are  not  so  tar  provided  for  by  cle-  9 
and  10  of  s.  1,  Act  XIV  of  1869,  as  to  prerent  them  from  falling  withia 
the  general  rule  of  oL  16.** 

The  opinion  of  the  Fnll  Bench  waa  dellvetad  by 

PiACOcr,  0.  J.,-^Two  questions  wers  pat  to  this  Oourt  fay  ^  Judge 
of  the  SamU  Cause  Coart  (r«uls)- 

The  Bench  before  which  the  case  first  came  decided  that  the  Jadge 
was  right  in  holding  ifc  to  be  a  wholesale  transaotion ;  that  the  goods 
were  not  sold  by  retail,    but  wers  sold  wholesale,   and  the  question  waa 

referred  to  this  Bench  to  know  whether,   if  ^oods  are  sold  by  wholeaale* 
and  not  by  retail,  six  years  or  three  years  ia  the  pesiod  of  limitation. 

Who  are  of  opioioa  that  three  years,  and  not  six  years,  ia'the  period  of 

limitation.    CI  Sofs.   1  of  Aot    XIV  of  1809  enaets  that  to  suits  to 

recoTO*  the  price  of  any  articles  sold  by  retail,  the  period  of  three  years, 

from  the  time  the  cause  of  action   arose,    is   the  period   of  limitation. 

Puits,  therefore,  for  articles  sold  by  retail,  whether  in  writing,   or  not  in 

writing,    whether  by  a  contract   reaistered  or  not  registerfid  under  the 

prioTisions    of  d.    10,    come  within  s.  1,  cl.   8,  and  must  be  brought 

within  the  period  of  three  yeam.    Actions   for  goods  sold  wholesale  do 

not  coipe  within  cl.  8,  and  the  question   to   be  determined  is  whether 

they  fall  under  cl.  16,   as  bei'^g    suits  for  which   no  other   limitation  is 

expressly  prorided   by   the   Act,   or   under   ols.   9   and    10  as   being 

provided  foe  by  those  elauses.    It  is  clear   that  a  suit  brought  for  non* 

payment  of  the  price  of  goods    sold  by  wholesale  is  a  satt  for  breach  of 

contract.    A  suit  brought  for  the    non-delivery   of  the  very  same  goods 

lender  the  very  same  contract  would  be  a  suib  for  the  breaeh  of  ooocraet" 

A  suit  for  the  noU'^icceptanoe  of  these  same  goods  under  the  very  same 

ooQtraob  would  be  a  auib   brought  for  the  breach  of  contract.    Therefore 

it  appears  to  me  that,  whether    the  suit  is    for  the  price   of  the  goods,  or 

for  the    iion>acceptance  of  the  goods  •  or  for  the  non^eHvery,  it  is  a  suit 

for  thp,  breach   of  a    contract,    and    falls   within   ds.  9   and  10,   not 

within     cl.    16.    CL   9    says :—"  Suits    brought     for    the   breach     of 

any  contract,  the  period  of  three  yeairs    from  the  time  when  the  breach 

of  contract,  in,  respect  of  which   tho;  snit  is    brought    first   took  places 

unless   ther^isa  contraob   in  writing    signed  by  the  party  to  bo  bound 

thereby,  or  by  his  duly  authorised  agent," 
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Ab  action  for  non-payment  of  tHe  price  of  goods  sold  by  wholesale  is 
within  B.  9,  nnless  the  contract  is  in  writing,  and  the  limitation  is  three 
years.  If  the  contract  is  in  writing,  then  we  must  go  to  ol.  10  to 
see  what  is  the  period  of  limitation.  That  cl.  (10)  provides  that'' to 
snits  brought  for  the  breach  of  any  contract  in  cases  in  which  there  is 
a  written  engagement  or  contract,  and  in  which  such  engagement  or 
contract  could  have  been  registered  by  virtue  of  any  law  or  regulation 
in  force  at  the  time  and  place  o!  the  execution  thereof,  the  period  of 
three  years  from  the  time  when  the  breach  of  eontract  in  respect  of 
which  the  action  is  brought  first  took  place,  unless  such  engagement  or 
cohtract  shall  b(bve  been  registered  within  six  months  from  the  date 
thereof.'*  In  this  case,  the  Judge  who  referred  the  case  has  not  found 
that  there  was  any  written  contract,  and,  consequently,  assuming  that 
there  was  no  written  contract,  the  case  dues  not  come  within  ol.  10 
of  the  Act.  Under  these  circumstances,  the  Judge  must  be  informed 
that  the  limitation  in  this  case,  provided  there  was  no  written  contracfi 
Was  three  years  from  the  time  when  the  cause  of  action  accrued. 

The  Judge  of  the  Small  Cause  Court  will  be  told  that  the  Division 
Bench  have  decided  that  h6  was  right  in  holding  that  it  was  a  Sale  of 
goods  sold  by  wholesale,  and  that  the  Full  Bench  npon  that  -finding 
have  held  that  three  years  w^  the  period  of  imitation  nnder  oL  d, 
nnless  there  was  a  written  eugagetfi^i* 
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Before  Sit  Bttmei  F^aoth,  St.,  Chief  JuBHcet  Mt,  JhsHoo  Btcyleyi  Mn, 
JuaHce  Setan-Kart,   Mr.  Juitiee  Thear  and  Mr.  Jmiiee  Maophirson. 

ABDCL  HATE  AND  oTsiBES  (pLAiNTirrs)  V.  NAWA.B  BAJ  and  o^hsbs 

iDftFBNDANts).* 

BuU  to  6d  ande  Sdlo^JSxecutun^  of  VecreeSona  fide  Fufchas&r, 

It  cannot  be  laid  down  as  a  general  propoeitioa  of  law  tbatnoderso, 
oiroamstanoes  can  a  sale  in  execution  of  a  decree  be  Bet  aside  as  against  a  (oaa 
Jide  purchaser  for  valuable  oonsideration  and  without  notice. 

In  a  snit  brought  to  Bet  aside  such  a  sale,  it  ia  f Ok*  the  Court  to  determine 
whether  it  will  he  in  aooordancS  wiih  the  principles  of  jostioe,  equity,  and  good 
conacienoe,  that  the  sale  ought  to  be  Bet  aside  or  not  (1). 

This  was  a  suit  to  set  aside  a  sale  ih  execution  of  a  decrea 
which   bad  been   obtained   against  the    plaintiff   ia  the  Court  of  the 

•  Speeial  Appeal,  Ko.  2362  of  1866,  from  a  deeree  of  the  Prinoipal  Sadder 
Ameen  of  Bhaugulpore,  dated  the  15th  May  1866,  affirming  a  decree  of  the 
Munsif  of  that  diatriot^  dated  the  28th  August  1865. 

(1)  See  &h€ihh  WMdMi'r.  MuuanuU  Jvmayi,  2  B.  L.  B.,  F.  B.,  71 
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•IS  ITTLL  BINOH  BULINGS. 

IMS        Monsif  otBeluur  in  tha  diitriefc  of  B«lar,  and  wbibb  luidbeoD  sent  wftB 
Abdul  Bjltm^  reqvititioii  for    the  tale    of   the    property   now   in  dispute,    to    tBo 
Honaif  of  Soomjgarraii  in  the  diatriot  of  Bhaagnlpore.    The  aiun  dne^ 


'  bowerer,  wma    paid  bj   the  judgment-debtor  into  the  Goort  of  tli^ 

Manaif  of   Behar   on   the    14th   of  Janoarj    1851,   and   an  ordetr  hy 

that  Monaif,  informing  the  Mnniifol  SoomjgoiTali  that   there  was    no 

longer  any  neoeuity  to  sell,  waa  iaaned.    This  order,  however,  reached 

the  latter  Mnnaif  after  the  aale^  whioh  waa  held  on  the  8rd  Fefamazy 
1851. 

The  Coart  of  first  inatanoe  (the  Munsif  of  Soomjgarrab)  held  tliat 
the  money  ahoold  baye  been  deposited  in  his  Court,  and  that  as  tha 
order  to  stay  the  sale  passed  by  the  Mnnsif  of  Behar  reached 
fioomjgnrrah  after  the  aale,  the  plaintiff  waa  not  entitled  to  have  the  sale 
8et*aaide.  Bnt  it  waa  not  found  as  a  faot  that  the  money  waa  depoeited 
too  late*  or  that,  in  the  ordinary  oomrse  of  boaioesa,  the  intimation  of  ita 
deposit  oonldnot  reach  the  Oourt  of  Scorn  jgnrrah  before  the  sale. 

The  lower  Appellate  Coort  diamiased  the  appeal  of  the  plaintiff  cm 
the  latter  groond*  on  the  anthority  of  the  following  deoiaiona :— » 
In  re  8kumbo<mcUk  J2sy  (1),  In  re  OhmmdBmaik  Burma  LuMUur  (S)» 
In  re  Nadir  Beefm  {Z),  In  re  Chmga  Penhad  DuU  (^  Boetat. 
Bingk  T/  Bhugufon  DM  fb),  and  the  eaaea  theie  eited« 

These  deoiaiona  were  relied  on  in  speeial  appeal  aa  deoidiog  that  under 
BO  oironmatanoea  in  a  aoit  like  the  preaent  oonld  the  aale  be  xeTeraed 
The  appeal  waa  heard  by  Bayley  and  Pnndit,  JJ^  who,  being  of 
opinion  that  the  decisions  were  not  binding,  and  having  donbta  aa  to 
their  oorreotness,  ao  far  aa  they  were  anpposed  to  decide  the  abore 
point,  referred  the  queation  to  a  Full  Bench  ''Whether  and  how 
far,  in  a  r^golar  suit,  claims  of  a  purchaser  in  execution  at  decree 
are  to  be  respected  and  protected  on  gronnda  of  hia  ionooenoe  and 
Ignoranoe.** 

In  r^rring  the  question,  the  following  remarks  were  made  by 

PuKnn,  J.^-When  a  sale  is  made  in  execution  of  a  decree,  there  are 
certain  rules  according  to  which  the  sale  can  be  set  aside  summarily ;  and 
the  present  law  has  definitely  settled  that  when  the  sale  ia  ao 
reversed,  the  purohaser,  however  innocent  or  injored  by  the  reversal  of 
the  sale»  has  no  right  to  appeal  against  this  reversal.  It  ia, 
however,   provided   that  when    at   anch   a   atage  a   aale   ia  ordered 

(I)  Canrnu'e  Sum.  Ca.,  117.  (4)  Carrau's  Sum.  Oa.,  74. 

(2;  Li,  39.  (6)  QJ),  A.,  1849,  288. 

(8)1*,  71,  * 
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lo  l:e  reversed,  tbe  pxirchaser  is  entitled  to  get  back  hit  fmrchase*  money,        1868 
ttnd   (if   the    ciroamstances    of  the  ease    jnetify  ifc)  also  mteresb.    In  abdul  Hatm 
these   somoiary    proceedings   tlie   sale,   however,    cannot  be  reversed  t;. 

npon  any  other  ground  bat  of  a  material  irregnlarity  in  carrying  out 
the  sale. 

Besides  these  summary  proceedings,  all  persons  injured  by  a  sale 
have  ^a  right  to  contest,  by  a  regular  suit,  the  validity  of  a  aale. 
In  some  oases,  for  instance,  a  debtor  may  sue  upon  the  ground  of 
having  paid  the  debt  before  the  sale,  or  of  having  been  told  by  the 
decree-holder  that  he  would  not  execute  the  decree  for  some  time,  or 
on  the  ground  of  not  being  indebted  for  the  sum  for  which  the  property 

was  put  up  for  sale,  but  for  a  smaller  sum  which  he  had  offere  1  to  give^ 
or  upon  the  ground  of  the  decree  against  him  being  reversed  in  ap{>eal 
or  review  :  and  in  every  one  of  these  cases  there  may  be  no  irregularity 
in  the  sale  itself. 

We  thmk  that  in  such  cases,  wbere  it  is  proved  that  the  decree 
executed  was  set  aside  after  sale,  or  the  decree-holder  had  no  right,  or 
had  no  occasion  to  cause  the  sale  when  it  was  made,  or  the  property 
was  improperly  sold,  or  bona  fide  information  of  the  necessity  to  post- 
pone the  sale  had  been  given  in  due  form  at*  a  reasonable  period  before 
the  sale,  then  (irrespective  of  any  accidental  delay  or  fraud  in  the 
transmission  of  the  proper  instruction  to  the  selling  oflScer)  the  sale 
Bbould  be  set  aside,  and  any  objection  on  behalf  of  the  purchaser  as  a 
party  separate  from  the  decree*holder,  and  ignorant  of  the  proceedings 
of  the  decree-holder,  should  not  be  heard. , 

Again,  besides  those  oases  in  which  reversal  of  sale  is  asked  on  the 
ground  of  the  money  having  been  paid  by  the  debtor  before  the  sale* . 
there  may  be  oases  in  which  the  debtor  may  ask  for  reversal,  on  the 
ground  that  the  decree-holder  promised  to  postpone  the  sale,  and  the 
debtor  relyiog  upon  this  promise  took  no  steps,  and  the  decree-holder, 
notwithstanding,  fraudulently  caused  the  sale  of  the  property. 

There  may  be  a  case  in  vrkich  payment  may  be  made  too  late  to  justify 
the  setting  aside  a  sobsequent  sale,  which  would  not  be  prevented  by 
such  a  deposit ;  and  in  such  oases,  as  in  many  other  regular  suits  to  set 
aside  sales,  the  question  of  the  propriety  or  impropriety  of  reversing 
the  sale  ifiU  necessarily  depend  solely  upon  the  consideration  of  the 
same  circumstances  as  in  the  cases  on  the  summary  side.  But  in  cases 
of  fraud,  like  that  noticed  above,  if  the  fraud  of  the  deoree-holder  Is 
not  to  affect  the  right  of  the  purchasers  also,  the  debtor  will  be  left 
merely  to  a  suit  for  damages  against  the  decree>holder.  If  a  parohaser 
acquires  the  right!  of  ia  decree-holder  by  purchase  to  contest  invalid 
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^^^        and    ffMdalent   imiuif en  by  the  cUbtor,  be  migbt  aqQally  bo  affeebai 
ABDtTL  BATi  ^^^  ^^  ^"^^  ^  ^^*  dMVM-bolder,  wbea  tbat  hM  led  to  the  nle  ssked  ' 

V.         to  be  zeTersed.     If   a  sale  took  pUoe  owing  to  the  neglect  of  othoi 
AwAi  RAJ.  i^^idee  the  paroboser,  or  owing  to  some   aocidenul  delay,   why  sboold 
not»  in  that  case,  a  Court  of  Justice  hare   power  to  rerene  the  Mb» 
thongh  the  purchaser  may  be  perfectly  iguorant  and  innocent  f 

A  purchaser  in  a  ssU  in  execution  does  not  acquire  any  sabstaotial 
rights  which  enable  him  to  stay  the  reTersal  of  the  sale  of  the  pro- 
perty,  as  between  the  decree-holder  and  the  party  asking  the  reyfral 
of  the  sale.  The  latter  proves  that  justice  requires  that  the  propeiij 
unnecessarily  and  unjustly  sold,  though  sold  oorrectly  as  far  as  the  proce- 
dure to  sell  is  concerned,  should  be  retnraed  to  the  owner  by  such  reversal 
of  the  sale«  Equally,  the  purohaser  has  no  right  to  plead  his  innoDtsos 
and  rights  as  purchaser,  when  the  decree,  in  execution  of  irldoh 
the  sale  may  have  takeo  place,  is  set  aside.  In  this  case  the  puroliSier 
has  oorreotly  speaking,  no  ground  to  rest  his  innooenoe  ;  for  the  pro^ 
bability  of  a  decree  being  reversed  by  appeal  or  review  is  a  fad  of 
which  the  purchaser  is  legally  supposed  to  be  aware. 

In  all  these  cases  the  puTchafteir  of  course  will  get  back  his  i^urshsie' 
money,  with  or  without  interest  as  the  case  may  require,  provided  it 
be  possible  to .  get  back  the  money  from  the  deeree^holder  to  (be 
extent  that  he  may  have  taken  in  realization  of  bis  decrsei.  Anythiof 
realized  over  and  above  that  taken  away  by  the  deane-hotder  nsil 
always  be  available,  even  if  taken  away  by  tbe  former  proprietor. 

By  Act  YIII  of  1859,  discretion  is  given  to  the  Gonrte  exeentifi^ 
a  decree  to  decide  how,  in  each  case  of  execution,  money  dae  to  tbe 
decree-holder  should  be  ordered  to  be  realised.  It  is,  therefore,  evide&ft 
that  the  law  does  leave  it  absolutely  to  the  decrea-holder  to  decide 
whether  the  property  o(  his  debtor  is  to  be  sold  or  not,  and  wedonol 
see  why  there  should  be  any  hesitation  in  holding  that  the  pnrchasert 
however  innocent  and  ignorant  of  the^faots  not  disclosed  qpoa  tbe 
execution  case  up  to  the  time  of  sale,  has  no  better  right  tfaan  tlie 
decree-holer. 

Further,  if  this  is  not  the  correct  law,  it  will  follow  that  a  decreO- 
holder  may  cause  property  of  great  value  to  be  sold  avray  for  a  trifling 
pricoi  or  for  a  price  that  may  not  represent  the  exact  value  of  the 
property  to  the  proprietor  himself  according  to  his  value  of  bis  own 
property,  even  though  the  consideration  of  the  sale  may  represenc  tbe 
market-value  of  the  thing  itself ;  and  when  the  decree,  in  execution  of 
which  the  sale  was  madOi  is  set  aside  by  appeal  or  review,  the  only 
which  the  successful  appellaut,  who  may  have  been  a  victiia 
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•^ftx>nspiraoy  supported  by  fraiid  and  forgery,  can  obtain,  wonld  be  to        1868 
be  told  that  be  bas  a  rigbt  to  sue  for  damages  against,  perbaps,  a   man  abdul  hatb 
of  straw,  bat  tbat  he  cannot  get  baok  tbe  property  soId«  v. 

We  do  not  attacb  any  importanoe  to  any  argument  tbat  may  be  used 
on  tbe  ground  tbat  H  sales  in  ezeoution  are  beld  liable  to  be  reversed 
for  faults  unconnected  witb  tbe  proceedings  of  sale,  and  witbin  tbe 
knowledge  o!  fMurcbasers,  few  persons  will  venture  tg  purobasey  and  tbe 
result  will  be  a  deterioration  in  price  of  property  sold  in  exeontion* 
In  many  instances  the    sale  is    even  now   reversed,   notwitbRtanding  it 

being  all  (igbt  in  its  proceedings  l  and  Courts  of  Justice  need  not  feel 
mneb  sympathy  for  debtors  who  ba^e  property  and  will  not.  of  them- 
qelveSr  sell  it  to  pay  other  debts  due  from  tbero,  bat  will  try  their 
utmoit  to  see  if  tbey  oannot,  one  way  or  another,  defer  payment  till  they 
find  tbat  they  have  been  playing  a  losing  game. 

Proprietors  holding  estates,  and  who  find  it  difficult  to  sell  for  defeo^ 
of  title,  convert  Collectors  into  their  agents  ^  for  sale  by  falling  into 
arrears  of  revenue  ;  but  it  is  not  at  aU  the  policy  of  the  law  tbat    Courts 

of  Justice  shoul<i  become  pnblic  agents  for  the  sale  of  private  properties 
which  can  be  sold  for  better  considerati  n,  and  on  better  terms  without 
the  intervention  of  these  Courts^  notwithstanding  the  fact  tbat  they  are 
attached  by  orders  of  Co  arts. 

A  decree  may  be  satisfied,  and  by  an  accident  tbe  order  to  stay  the 
sale  may  nob  reach  the  officer  conducting  tbe  s^le  in.  time  to  prevent  the 
sale.  It  may  happen  tbat  the  debtor  may  settle  witb  the  decree-holder 
that  he  will  not  execute  tbe  decree  at  once,  and  by  a  fraud  of  the 
decree-bolder  any  order  to  stay  tbe  sale  may  not  be  taken  out  in  time 
Now  is  it  justice  to  decide  that  tho  ngb  in  such  oases  the  decree-bolder 
bad  mo  occasion  to  sell,  still  the  proprietor  is  to  lose  bis  property  because 
it  was  sold,  and  has  been  purchased  by  a  person  wbo  was  not  oonguizant 
of  the  fact  of  the  previous  satisf action  of  the  deoree* 

In  reversal  of  salesi  wben  snob  reversal  is  sought  by  regular  suits^ 
it  may  sometimes  b^ difficult  to  provide  for  tbe  safe  return  of  tbe  pur- 
chase-money  to  the  purchaser   from  the   decree-bolder ;  but  it   may  be 

fairly  provided  that  the  debtor  ia  to  pay  tba  whole  or  a  portion  of  the 
purchase-money  before  be  shall  take  ^  baok  bis  property,  and  he  may 
afterwards  sue  the  decree-holder  for  the  recovery  of  the  same.  Further* 
a  pnrcbaser  ia  ezeoution  is  always  au  adventurer,  and  knows  that  hta 
purchase  is   attended  witb  risk^    Nothing  is  guaranteed  to  him  by  the 

saloi  but  expressly  rigbts  and  interestSf  whatever  tbey  may  be,  and  in 
many  casea«  where,  tbe  sale  i&  not  set  aside,  be*  n^y  of  tea  find  tbat.  be 
bas  purobasoi  fi^fbia  not    exiati«g  to   the  estenti  or  ot  tb^  Iciadt 
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18(t8       rapretmled  to  him  by  ibe  proclammtion  of  sale,  or  rigbia  which  lie  findi 
1       r"^"n  ^  ^'«  ^ow  •"^  saddled  with  heavr  liabilittea.  There  will,  tberefora.   bo 
«.  no  greftt  hardship  or  any  injaatice   if  the   accident  ol  the  imrrliiifin 

Nawab  Bu.  fncmey  not  being  reooTared  entirely  or  in  part,  is  added  to  the  list  of 
the  nnmerons  risks  to  which  a  pnrohaser  in  an  exeoatioB  oasa  is 
nttorally  liable. 

The  lower  Appellate  Conrt  quotes  In  f«  Bhumbamaih  Eojf  (l);iis 
re  ChundemaiX  Sutrma  lAuhhar  (1),  In  re  Nadir  Be^M  (3),  In 
rs  Ounga  Fershad  Dait  (4)  and  the  oases  referred  to  in.  Soaiam 
Singh  ▼.  Bhuffufon  DuU  (5).  Bat  the  power  of  the  Giyil  Oonrt  to 
sefi  Aside  a  sale  snmmarilr  is  limited  to  irregularities  in  the  prooeedinff 
of  the  sale.  The  power  of  the  said  Conrts  in  regular  suits  is  limited 
only  by  justice  and  equity.  We  are  not  inclined  to  adopt  invariably  in 
regular  suits  for  roTersal  of  sales  the  precedents  and  rultnga  api>!L 
cable  to  summary  cases.  A  purchaser  in  eacecu^ion  acquires  norighfe 
and  equities  to  oppose  the  reversal  of  the  sale  upon  any  grounds  which 
the  decree-bolder  cannot  take,    or  to  oppose,   as  a  matter  of    right,  tho 

reversal  of  a  sale,  when  a  Court  of  Justice  m%y  hold  it  proper  to  reveraa 
it    I  do  not  deny  that  the  purchaser  bus  a  right  to  boa  that  all   possible 

precaution  is  taken  to   secure  to  him  a  return  of  his   purchase-money, 

with  or  without  interest.  In  some  cases  of  reversal  of  sale,  it  ma v  bo 
proper  to  hold  that  the  purchaser  is  not  obliged  to  give  mesne  profits 
We  think, however,  that  tbe  purohaser  is    not  entitled  to  pleads  right* 

to  possession  under  his  purchase,  on  the  ground  of  innocence  or 
ignorance  of  the  previous  proceedings  of  the  debtor  and  the  decree- 
holder,  or  of  the  Oonrt  executing    the   decree,  preceding  the  date  of  hia 

purchase. 

Mr.  0.  Qr&gory  for  the  appellanta. 

Baboos  Chunder  Madhub  Gko$B  and  l^madhub  Sen  tor  the 
respondents.  * 

The  opinion  of  the  Full  Bench  was  delivered  by 

Fbacoci:,  0.  J.— The  substantial  question  of  law,  which  has  been 
Inferred  for  the  decision  of  the  'Full  Bench,  is  whether,  having  reference 
to  the  oases  mentioned  in  the  order  of  reference,  a  bona  fide  pur- 
chaser   for   valuable   consideration,   and   without   notice,  at  a   sale  in 

(1)  Carran's  Sum.  Ca.,  117.  W)  Oarran's  Sum.  Oa..  74. 

(2)  Id.  39.  (5)  8.  D.  A.,  1849,  283. 
(8)  Id,  71. 
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execakoa  vf  a  daeree,  is  protecied  from  having  the  sale  let  aside  under       ^^^ 

«  the  present  or  former  law.  Abdui*  Bin 

We   are   of   opinioD    that  the  decisions  do  not   go  to  the   extent  of  ». 

saying  that,  under  no  ciroiimstances,  oan  a  sale  he  set  a^ide  *»a  against  Nawab  Ru. 
a  purchaser.    In  each  oa^e  it  will  be  for  the  0  o  art  which  tries  the  case 
t^  determine   whether  it  will  be  in    aooordanoe  with  the   principles    of  ^ 
jnstica»  eqnity,  and  aood  oonscienoe,  that  the  sale  onght  to  be  set  aside 
or  not.    Each  case  most   be  determined  by   the    Court   upon  its    own 

merits. 
This  case  will,  accordingly,  go  back   to  the  Division  Bench  whioh 
*    taferred   %  with  oar  opinion  that  it  is  not  bound  by  the  decisions 
Inferred  ta 


IMS 


BefoTB  Sir  Bamu  Peacock,  Kt.,  Chief  JuHioe,  Mr,  Ju$Hcb  SeUnuKarr,  Mr.     p^J;  j. 
JuiUee  L.  S.  Jaekton,  Mr,  JtuHee  Maephereon,  and  Mr,  JusHce  Hohhau$B.  ^— 


SOOLDfiBP  NABAIN  8IKGH  Avn  othbbs  (JxmeicxsT-nsBTOBs)  v. 
LUOKfiUN  SINGH  {DBOBBs;.Hoi.]>fiB).* 

SpeeiaZ  Appeal— Order  under  t.  257,  Ae%  VUl  cf  1859. 

No  ■peoisl  mieel  wilt  lieftmn  the  decision  afllming  or  reversing  an  ozder  uncUr 
a.  257  Act  yifl  of  1860  ooaflrmiBg  a  sale. 

JAoaaen,  J^i*  di$§enied. 

This  special  appeal  was  preferred  againit  an  order  of  the  Zilla  Judge 
on  appeal  under  a.  257  of  Act  YIU  of  1859.  At  the  hearing,  the 
Coort  (ti.  8.  Jaokson  and  Hobhonae,  JJ.),  having  doubts  as  to  the 
oorreotneaa  of  the  dictum  in  the  Full  Bench  deoiaion  in  the  case  of 
Mahomed  Hoeeein  v.  Sheikh  4fitvd  ALi  (1),  referrc)  to  a  Full  Bench 
the  qneation  whether  a  special  appeal  will  lie  from  the  order  of  a  lower 
Gbnrt  paased  on  appeal  under  a.  257  of  Act  Vlll  of  1859.  The 
question  was  referred  with  the  following  remarka  by 

L.  S>  JacSsov,  J.— -A  preliminary  objection  is  taken  to  the  hearing  of 
this  appeal  on  the  gronnd  that  under  a  ruling  of  a  Fall  Bench  in  the 
caae  of  Mahomed  Moeeein  ▼.  Shtihh  JfivX  Ali  (1),  a  rnling  which  has 
^inoe  been  follwed  in  aeveral  inatancea  by  division  Benches  of  this 
Oourt,  a  special  appeal  will  not  lie.  I  was  one  of  the  Judges  who  formed 
the  Full  B^noh  on  the  ecoaaion  when  the  caae  referred  to  was  decided, 

•  Miaoellaneooa  Appeal,  No.  17  of  [867,  from  an  order  of  the  Jadge  of  Fatna, 
dated  the  S2dcI  December  1866^  affirming  an  oider  of  the  Friooipal  Sadder  Aw>«^ 
Of  that  distrioti  dated  the  lith  Aoguat  1866. 

.(l)Pwe  App.,1. 
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1889        *Ad  tndmiMa^  ibe  OMirl  in  thai  eM#  tqii-iiitd  stf  Dtnuito  Ibttft  «.  987 
of  the  Proeedare  Code  did  not  allow  a  tpecial  mpptaS.    If  tlmt  f  lifl 


KAAAiH8ar«B  i^*  point,  or  one  or   th«  points,  raf^rred   for    oonaidermtion  to  the  JPntf 
«.  Ifoneh  on  tfaat  ooomskm,  1  thoald  not  be  inclined  |to  *now  nnj  pi  nutinf 

^SoroBT  ^^^^  ^  '"'^^  ^  mflaeuoe  me  in  tefening  tkii  point  fof  tnxthtr  ooo^ 
deletion.  Bat  it  ii  perfectly  clear  that  this  wee  not  the  point,  or  one  of 
the  pointB,  relenred  for  the  consideration  of  the  Toll  Bene)»»  and  tbai  th£ 
opinion  npon  this  point  wae  expreeeed  9y  tho  Coort  in  answer  lOh  •r  I9 
iTay  of  ebeifTetion  npoo,  an  arfnment  addreiaed  to  H  hj  asoM  of  the 

takeAon   either  sMa    I  oonfeset^t  If  the  matter  were  ret  <] 
if  I  were  looking  at  it  now  fur  the  first   time— I  should  be 

oometo  the  oonolosion  that  the  words  ^'shsli  be  final'*  in  the 
qaoted  indicate  fioali^  as  barring  other  separate  proceedings,  that  is  to 
mjt  as  barring  a  new  suit  for  the  purpose  of  setting  aside  that  wHid 
the  Coort  had  done  in  execntion.    The  words  are'  ^  snch  order  anleai 
appealed  from*  and  if  appealed  from  then  the  or^erpsssod  on  tiboa|9>eak 
aluU  be  finaL"    It  appeare  to  me  tb«t  tiUhing  in  tLat  part  of  t^e  aection 
Indicates  w  hat  the  course  of  the  appeal  ife  to  b^  whether  one  appeal 
ahall  be  allowed  or  two,  bnt  that  the  order  passed   on  the  appeal,  to 
whaterer  Court  theappeal  m^f  lie^  er  however  hat  tbs  apynl  bm^  go, 
shall  be  final,  and  shall  not  be  afterwards  qnertioned  in  a  re^iular  snit. 
That  is  the  view  I  should  be  inclined  te  take   of  the  seetion.    WWb  an 
there  is  an  opinion  expressed  by  the  FuU   Bench  on  that  occasion,  and  an 
other  Juiiges  of  this  Court  hsTS  followed  that  ruling,  or  have  independ« 
ontly  expressed  an  opinion  to  a  contrary  effect,  I  think  that  this  matlT 
onght  to  be  referred  for  an  anthoritatiT^  ruling  to  the  FuU  Bench. 

l£r«  Qregory  and  Baboo  UoUwi  Mohun  Bey  for  the  appellants. 

Hr.  JEL  T.  Allan  and  B^bbda  EUhen  Bneea  U&Mjm,  Jfolesft 
Cimndsr  Ohowdhry,  and  Breenaih  Don  for  the  respondent. 

The  foIlowiDg  opinions  were  delivered  by  the  Full  Bencli  :^ 

FlAOoox,  C.J'.-^It  appears  to  me  that  the  vif w  whicb  was  expresreS 
with  reference  to  s.  267  by  the  Full  Bench  in  the  case  c»f  Ma^homA 
JToiftm  T.  Bhdhh  AfxtU  AU  (1)  is  correct.  That  dedsiod  has 
iMn  followed  at  least  in  one  case»  if  not  in  other  cases,  hee  Ahdool 
Kurr0em  t.  Ooghun  Lai  (2). 

B.  257  relates  to  applications  lor  oetting  aside  a  eale  m#tr  Ite 
execution  on  the  ground  of  some  material  irregularitj  in  publishing  or 

(1)  Toih  App%  .1,  (2)  6  w.  &i  His.  119. 


J 


FULL  BinrcS  BULntOB/  M9 

eondnoting'fte  i«l6.    GmenXLy  *  flpealdng,    Coavto  ef  Jartioe  ba^  ilie       Mm 
tole  oontTol  over  the  execntion  of  their  own  process,  asid  if  any  trrega- 


Mnty  is'  oommitted    in  the   ezeoation  of  their   proe^es,  and  (ihe  Coort  iVARAnifiiHW 
npholds  what  has  been  done  under  the  eseootioo,  no  action  ean  ibe  bmng^^  ^» 

JBJMMtber  Goartip  n|i8frf»,an  the  gmnd  of  an  imsj^lafUiyj  that  which  19inwi« 
Aha  Oovrt  itself  Ofit  of  Fhic^  the  ex^ntion  issued  has  upheld.  But,  in 
^hif  X3Qsnti7»^a  Legislature  apft^ni  to  baTe  thought  it  unsafe  to  leare 
,ti9e4iaesjU0u«a  to  whether  .th^iA  has  (been  an  irregulacitj  in  publibhii^ 
fiF  Qpi^cting  a  ^^  ^!^^  ^  execnt4iou  to.  the  final  decision  of  the 
Pi^n/ctQ^t  -pf  ,whi9h  the  fi^^v^tJLon  issued,  ,and  consef^uently  an  appeal 
jgras  .i^^Qw^  from  the  ^iooitioucof  tbst  Court*  That  was  |;ping  one 
HlDP^If^i^  ^  prdii^aiy  ^fourse  vith  referenoe  to  mere  icregulanties* 
JPifobaMr  M»9  ^gis^t^re ,  thought  >b^  there  were  ateeady  very  oonsii 
4mfit^  i^9\^i^»  /in.^OL  ^p^uti^m-fire^ii^'a  obtainii^  the  fruits  of  bi^ 
jpdgfff^t,;  M^at  AO  TeiF4#^fe  Pfttfal  «*  Ji^F  was  )ikQl/to  fujipe  pOL 
4m4is^  whetiiflr  thanmMan.iaregnlarii^.i&.pnhUsbisvcorjOQedtteting 
^4il0»4udiI<JhevefqRi«  tM  lustiee .  would  be  Ri0«ieD4r .  Pirateei«d  by 
ginfi^  one  m0idar4|ppealin  anoh  a^oase  upon  an^  question  of  laet  or  lejis^ 

If  .tbe  objsotiott  be  etttewed.  the  order  made  to  set  ^asidie  tfie  eide  is 
^loall-lhati  a*  I  .uaderstaiid  it>  neaas  final  -  for  all  purposes.  Tbia  wwM 
cause  oo  great  hardship,  for  if  the  objection  were  a^kywed,  the  oidy 
.j)esi^,liMFftrO^ABecl)sd,ttf  f9pt|ivig  •u^^  the  ^alewopiHfae  .thej^ur- 
tphMer^nt  tbs  i^a^e:  b«t  jhjS  •could  PR^  be  «re^ly  iDJore^j  fpr  i^^iep^ 
Mle.|^  a«^  Jisidb*  the  ppi^h«aer  is  entitled  by  s.  SS6  to  .^:yMyN,i|e  itmk.h^ 
ippiph^^ft^yponej . wj^h.  or  .ydthoTft  4nter|BSt. 

^ntjf  t\\»  pbjsptifan  iy  idia^llowed^  fbp  oid#r  coufniiieg  tA^  v4^ 
is  to  be  open  to  appeal,  and  such  order,  iBulesa  «ppfla]fid  ifrenSt  fod 
if  appealed  frjm  then  the  order  parsed  on  the  appeal,  is  to  be  final. 
Vuoh  injury  'migbt  be  done  'by  eonimiing  a  eale  ifban  «  ^material 
Irregiriarity  iiMf  beea  eommltied  In  pautiehing  or  oottdBefting  ibe  mH^ 
for,  tooonseqneripe  of  «uoh  irregularity»  the   proper^  Aigbt  bo'sold 

much  under  its  valnei  It  was  reasonable!,  therefore*  to  allow  an  appeel 
agsiost  the  order ;  bift  as  no  difficult  question  of  law  could  i^se,  and  the 
queetion  of  regularity  pr  irregularity  wou.ld  turn  more  iipon  fact  ^  than 
upon  law,it  sc^ms  to  haye  been  thought  unnecessary  to  allows  special 
appeal,  oonsequexitly  it  was.^aoted  that  .the  .prder  sat^qa  i^peal 
should  be  finaU 

The  section,  howeyei^,  prpoeedp:— ''^iid  the  party  ,iW|a^4t  :WhoBi 
the  aamb  i^  been  given  shall  hp  preolu<)ed  fr^m  bringifigasnit  for 
establinhing  hl8  oUdoo*''    !f  the   Legislature  bad  merely  saik    that  tks 

order  shun  be  Snsl,  it  ought  liave  been  supposed  that  {b^  memik  8n*l 


vBgwdt  appMl;  they,  tbertfoc^  to  nak 
from  doaVt,  ad<i6d  the  words  which  1  h»Te  abore  qaoted,  and  rMteuiMci 


KooiiOisr 


VAmiurSiMOMthopaitj  from  bringing  an  action  for  the  porpoee  of   eetaUishiag   mn^ 
LocDioM     ckim  ariaing  oat  of  mere  irregularity. 

^"•"  It  ia  contended  that  the  word  ••final"  is  eiplaioed  by  the  anbaeqneot 

words,   and  that  it   indicated   finality,  sot  aa  regards    prooeedinflpin 
appeal,  but  merely  ss  regarda  a  fre«h  aoCt.    It  appears  to  me,bowwpw«rr 
that  if  the  Legislatore  merely  intendad  to  preolnde  an  ao^cm  from  beit^* 
broDght  to  try  the  question  of  ir regularity,  they  woald  not  haTO  oaed 
the  words  "and  the  order   passed  fn  aoeh  appeal  ahall  be  final  ;**  ihxy 
wonld  iimpljr  have  stated  that»  If  the  objection  bo  ditaallowed,  the  ordar 
confirming  the  sale  shall  be  open  to  appeal,  and  that  aoch  order  imleae 
appealed  from   shall  be    final ;  and  tba  party  againat  whom  the  aanne 
ahall  be  given  shall  be  precluded  from  bringing  a  suit  for^eatabEahins 
his  claim.    Then  the    word  •*  apBaai**   would  hare  left  him  open  to 
appeal  in  the  regular  ooutaa.    B«t  when  they  said  that  the  oidarfor 
confirming  the  sale  fahsU  be  opaa  to  appeal,   and  sooli   ordsr  wnkan 
appealed  from,  and  if  appealed  from  then  the  ordar  passed  on  the  appeal 
ahall  be  finaL"    Twodiflerant  ordaco  wesa  dedaredla  baflbel,  vii^  she 
ardor  for  oonfirminic  the  aale^  and  the  order  nada  on  appeal  againas  tlia 
order  oonflimiog  thaaale* 

It  appears  tome  that  the  LegtsMnra  iBtended  to  gita  oone  eOeotto 
the  words ''and  the  order  passed  on  appeal  ahall  be  final  ;^  and  that  when 
they  said  that  the  oider   passed  on  appeal  ahould  be  final,  tb^y   meant 

that  no  special  appeal  ahould  lie  horn  snch  order,  aad  thereby  enduded 
the  order  passed  on  appeal  fima  tbogeneial  proriaiooa  ofa>  879^  Tha 
appeal  is  dismissed  with  costs. 


Bnov-KAmBr  J^—I  am  of  the  same  epiaaoa.  Baboo  ICohimi  Mohun 
Boy»  who  contended  before  ns  that  a  speolal  appeal  did  Be,  pressed  upon 
nathe  general  aigument  that  it  muet  have  been  the  intention  of  tha 
Ijegislature  to  provide  a  special  appeal  in  these  cases  as  m  any  othera. 
In  order  to  the  correction  of  anything  which  ssight  be  unsound  or 
Yiciona  in  the  decisions  of  the  lower  Oourts  on  points  of  law.  But 
whatever  weight  this  argumeot  might  appear  t%  have,  it  is.  to  my  think- 
ing, wholly  done  away  with  by  the  fact  that  at  t^e  time  the  Legisbttura 
aoadied  Act  YlII  of  1859,  it  especiNlly  Uraitaitho  privilege  of  appesl 
on  other  poif^ts.  though  it  waa  afterwarda  .lannd  neoeaeary  to  resioro 
eertato  privileges  of  apppeal  by  Act  XXIii  of  1861. 

licaving  the  general  argument,  and  coming  to  the  special  interpreta* 
^oC  the  clause  tosistedooi  laea  bo  isaaoo  to  think,  from  anytbiug 


FULL  BENOH  VOUSQB.  m 

•     wbioh  1  ^MTi  heard     hi  ftrgmnent  this  day,  fhal  the  opinion  expresaed         ^^^ 
hy  the  Fall  Bench  fai    the   case  of  Ma%omed  Eo99nn  ▼.  Sheikh  Aftul     Kooli>bip 
Mi   (1)18- hi   any   vay   nnsoond   or  incorreot.    That  opiiiK>n  was  deli- NAKAtirSix^aB 

berately   ffiven,   tboagh   it   may  not    have  Heen  on  the  point  expn^Bsly     z^vokvlvn 
referred  to  the  Foil  Bench  on  that  oooasion.    Bat  the  same  interprota*      8iveB. 
•tioa  has  been  arriyed  at  by  a  Diriaional  Bench  in  the  oa«e  referred  to 
by  the    learned    Ohief  Jnetioe^ilfrclool    Kurreem    ▼.    Oaghun  Lai  (9^^ 
fmd  that   not  by    »  mere   blind  adherence  to  a  rappoeed  deotsion  of  a 
Fall   Bench    on  a  question   referred   to   it.    I    was    one  of  theJudg^ 
who  came  to  that   conclasioB>  bnt  I  am  more  pressed  now  hy  the  argu- 
ment of   my  colleague   (Looh«J.)   as   used   at   that  time,  than  by  any 
argument  of    my    own.    I   think   that    he   shows  oonolosiTely  that  by 
adopting  thaoonstmotionoontended  for  by   Baboo  Mohini' Mohun   Boy, 
we  should  be   really  giving  a  donble  interpretation  to  the  word  **  final" 
In  one  and   the  same    section,   ets.,    257.     When  a  farther  appeal  was 
intended  in  other  oases,  the  Legislature  made  use  of  different  tenn^f 

snob,  ior  instance,  as  those  used  in  s.  231  of  Act  Yin,  **  the  deoisicm 
passed  by  the  Court  shall  be  subjeet  to  appeal  under  the  rules  applicable 
to  appeals  from  decrees." 
In  the    case  before   us,   the  words  are  ^-*-'*  If  appealed  from*  then  the 

order  passed  on  the  appeal  shall  be  final,**  and  the  sectiotj  then  goes  on  to 
provide  f  urther-*'*  and  the  party  against  whom  the  same  has  been  given 

shall  be  precluded  from  bringing  a  suit  fur  establietiing  his  claim." 
Therefore,  applying  to  the  words  of  the  Act  io  s.  257  the  reasonable 
rules  of  grammatical  interpretation,  I  can  eome  to  oo  other  conclusion 
than  that  the  privilege  of  special  appeal  as  thereby  iutended  is    taken 

away. 

Jacxsov,  J.— I  needhardly  say  thati  feel  great  diffidence  in  retain* 
ing  the  opinion  which  I  had  formed,  and  in  dissenting  from  the  conclu* 
■ion  at  which  the  Ohief  Justice  and  my  other  learned  colleagues  hare 

arrired,  and  if  I  entertained  a  less  strong  oonriotion  upon  the  subjeot 
than  I  at  present  entertaiut  I  should  certainly  refrain  from  the  expression 
ot  my  opinkiOt  and  aoqoiesce  in  the  judgment  of  the  other  metnberg 
•of  the  Ooart  But  I  am  bound  to  say  tbat»  although  I  feel  the  TCiy 
great  lapigbt  of  the  observations-  and  opinion  of  His  Lordship  the 
Ohief  Jastioep  I  still  do  retain  the  view  whi<.h  I  have  deliberately 
formed  from  the  eonstmelion  of  the  words  of  s.  267. 

If  I  am  right  in  my  reooUection  of  the  terms  of  the  Code.  I  think 
UMTS  is  no  mention,  aiitil  we  arrive  at  s.  372,of  the  limit  to  procedure 

(I)  peil,  App^  L  meW.B^lCi^ 


186>       fm  appMl   X  liid  aotlwig  in  Hk^.iMmmM  m  WBMiftlHMlMMfaii^ 

"  KoowwBF*'**^  ilio^ri  wliothmr  in  Mf  ffiTtn  om«  ihow  sWl  Im  cidj  o-ie 

^^-  mm  oooadWv   oonl^  b«   ImIemI   npam  m  Ik  profmion^f  thuib 

Shim.     Br^nrwhtn  I  Mak,  mHil  we  airift  at  di.  i,    tte 

if  «Md  sMi^'vUy.  Am  io  ppoimdinge  in  eatpntioa  of  daopMb  tlini 
lQr«oonsid6rftble  tiipiw  bo^  in  the  bits  flcidd«r  Gbmii  aatd  nbom 
Ooart» »  dif  ttvnca  d  opinioA  «(i  lo  iiiietiMr  %  npacStl  mppml  mam 
•llow^  That  doobt  mdm  bolli  nndsr  tl|i  poDtiii^nc  of  4o4  Tm  itf 
]i859  wrt  ^o  ilio«A  of  Act  Xicm  of  IMl.  nOiiA  MloboM^M 
piurt  of  iiko  Cifil  jProoodiw  Oodow  It  imm  wi  wUHIm  iofeea 
Iq^UMAiUBoiiohjnttoooio  wUoift  1^  l|toqoiMA4hiA  «  tati 
mm  vnvid  i«t  ppoa  tteft  poim.  ^fooo  tfMift  nOiM  *  ^ 
«tood  iM  in  ail  >««»  #apcDiilA|i|ioilim«d  iio,ineMM  of< 
M  well  ee  in  rtgnkrenito*  8.  S32  ti^M  ^--^  Unlooi  e|bwririB»  fpiHWiilrf 
1^  nor  lew  ler  the  iia»  beiiv(  ia4onoe,n  epeoiel  pjpwfcl  #M1  JUeit^  Ite 
Bnddor  Oonitt  from  ell  .docieiqptpeeeodin  t«g«|ar  eppili  1^  i||%.Cpa|^ 
eobor£neto  to  the  bnddcr  Conn." 

Them  ie  no  oeeo  in  Act  YIII  of  185d  iteelt  I  (jt^pk,  in  w^bich^ 
^wciel  eppoel  if  oipxoMl^  deoied«  Imt  there  je  nopup-  e.^piy  feoMJier 
eeee-in  e.  ^7,  Aet  XXIU  of  1861-  Tbnfc  ie  ^J|(F)i«l«AJe^ttw«ii 
force,  and  ^jwhiohjfkepiSGielnppeelie  denied  p^  ilr  ii  Aewei  in  Hie^i 
words  t-**^  ^o  epeoiel  e|>peel  eheU  lie  from  enj  deeision  .order  wlMi 
ehnH  be  peeled  on  regfilar  Appeal  after  the  peesing  of  thin  J^ff,  hj  yy 
Conrt  enbordinele  to  the  Sndder  Conrt  in  any  anit  of  ,tko  ^^m 
eoirniseble  in  Coorte  of  Small  Gaasee  under  Act  XLII  ^  l^ffif 
Vim  theee  are  very  ezpfict  tfrms,  and  ezpreeelj  taite  awaj  a  eperffd 
appeal  in  eeees  where  a  firet  or  reiniler  i^peal  ie  ellqwed*  It  appeeis 
to  me  thalt  that  wonid  be  the  mode  in  :v7h}ch  the  iMtafctmre  woq]^ 
express  their  intention  to  deny  a  special  appeal  where  the  ls|r  pQoip 
a  regnler  appeel. 

There  are  seTecpkl  seotionji  in  thi^t  ppoi  of  tl^e  XrocadiMss  cCSodp  irhMi 
relates  .toAhAOxofitioni^fdecrw  in  which  4hB  Coort  kmB  lia  4K|Be  te- ji 
decision  npfn eosae  jpffi^  ippluqb  tbe  jteyHee ^  the  enit,  mod  nmuiim 
»Uj  otbpr  p^iiie(9,  fMoerin^^r^aUid  ai»Qee.ovder%  a8taiMrjaeim,4n» 
difisible4iiea«(M>]r|pita^wa^etMsea.  fliheeescetbeeeses,  enMb  ne  «bose 
in  ee.  24<^  S47,»nd .  Je9«  in  iiiWDb  noappeal  kefkywei^bot^bepnlf 
4>seatiefi<(diiritib  Ihaosisr  fa.at;KbertyiniMiiig»«epa»ate>eBitte  ei^taUieh 
..h£i  right.  TlpviiiMli  inimPtbeL4>«her<)iaee«fjoM88  wbieli  we^ad  fa 
ae.  231  and  257,  in  which  on  appeal  is  allowed,  and  in  whioh  the  nsrty  is 

dobiinidfwftsMiaiinc^teparatosnit.  Kowif  s;  IW  li  to  W  the 


TOLh  BStffOH  SCTLINaS.  028 

oonibmolkmirtiidli  the  Chief  Jiirtioe  andf  tt^Uftrned  dolleaflrnes  hers  pat        I868 
opon  il,  then  that  section  must  ttand  in  a  ofaM  by  itself.    It  must  stand 


in  the  cfak  e  in  whioh  no  ^ait  is  all  »ired»  and  in  which  the  right  6f  appeal  NabaihSimob 

ift  reHnoted  to  a  single  appeal.    Im  there  anything  in  the  terms  of  the    «     ^' 

teetfon  which  forces  nponns    that  conclusion  f    For  I  think  that  unless       SfweH. 

itbefsvoed  nponns  bjr  the   peremptory   words  of  the  section,  then  we 

9^  boond  to  gi^  effect  to  s.    372;  and  to  alloir  a  special   appeal.    The 

#ofds  are  these  :—->,,  if  the  objection  be  di6aHowed,ihe  order  .confirming 

Mm  sale  shall  be   open  to  appeal,  and  snoh  order,  nnless  appealed  fftttn, . 

iskd   if  appealed  from  theh  the  order  passed  on  the  appeal,  shall  be  final  • 

and  tba  pairty  again^  whottf  the  same  has  been  given  shall  be  preelnded 

ftt>^  bringing  a  sidt  Idr  establish  ing  his  daim.** 

it  appears  to  me  thal»  these  words  correspond  as  nearly  as  poasible 
with  the  proviaioD  to  be  loand  in  e,  S81  s— "  The  daoision  passed  by  Uua 
CoBxt  nndor  either  el  this  last  two  sections  ahell  be  «l  the  same  lorea 
aaa.dsereeia  an  wdiiiaiy'  snit*  and  shall  be  enhjeet  to  appesl  mider 
Ae  rules  applicable  to  appeale  from  decreet;  and  bo  fresh  suit  shall  be 
eotertained  in  sny  Court  between  the  same  party  or  parties  claiming 
ttnder  them  in  respect  of  the  same  ^nse  of  action.*^  I  do  not  mean  to 
aay  that  the.  words  are  piedsely  similar,  bat  it  appeajfsto  me  ti  at  the 
Legisltttnre  in  framing  these  two  sections*  which  were  Tory  probably  the 
work  of  different  bands,  and  put  together  at  d.ftenrat  times,  had  the 
same  object  in  view*— namely^  tha  t  of  declaring  thai  the  mode  of  deciding 
oiders  made  onder  loth  sections  should  b  e  by  appeal  and  not  by 
i^gular  fiUlt.  Those  War^  in  s.  257  *f  shall  be  open  to  appeal"  do  not 
dican  shalf  be  open  to  oHe  appeal,  but  shall  be  open  to  appeal  in  the 
asddewhaoh  the  Isw  gemratiy  allows  appealB»    Acocvding  tomjviewi 

the  test  part  of  Mie  section,  if  fully  expended,  woald  tead  thu^  i^"  Such 
tM^  uAlesaappei^led  from  shall  be  final ;  the  pary  against  whom  the 
Bsme  has  been  giTe»  shsdlbe  precluded  f rom  bringibg  a  suit  for  estab* 
liahing  his  olaim«  and  if  such  order  be  appealed  fMm,  then  the  ordeir 
passed  in  appeal  shall  be  final*  and  the  party,"  dw.  lo  each  onse  the  words- 
**and  tha  psrty,"  meaning  ''that  is  to  say),  the  party^**  Ao.^-*thua 
indioatiufft  this  is  the  kind  of  finality  intended.  It  cannot,  I  thinli^ 
be  meant  thit  the  order  is  final  as  far  as  appeal  goes,  and  also  protected 
from  being  questioned  by  regular  suit,  hecause  it  u  in  terms  pr». 
supposed  that  th^^re  is  in  the  first  case  no  appeal  made,  and  consequently 
in  respect  of  appeal  it  remains  final  by  the  omission  of  the  party 
i^ggripved. 

I  therefore  look  upon  the  words  which   foUow  as  an  explanation  of  tha 
word  ''fixiaL'*   It  appears  to  me  that  that  is  the  oonstruetion  whioh  should 


186S     '  be  imft  npcm  thaia  worfi,   ttadildoMAppaftr  to  me  alto  that  the  gArnr^ 
KoOLDWBp    vicato  t*e  ninieiied  in  special   appeal  In  aooh   o.>aea  maj  be  very  oon* 
H^mAiN  BfffOB  Biderabte.    icatieaii!/   ounoeif e  a  cas*    to  which   the  Jodgmeot-debtor 
*-         ahoald  come  to  the  Ooart  and  aaj  s«  'I   can  shoir   th«t  my   property  iimm 
Biiren.     ^'^^^  P^^  ^P  ^'  *^^  without  any  notice  of  asta  hmenc  ur  proolamatioii  o£ 
■ale   hanng  been  made.    I  am  abo  prepared  to  show  that  by  raaaon  of 
•aoh  failore,  my  property,    worth  one  lakh   of  mpees,    hat  been  eold  for 
Ba.  60;'*   bnt  the  Court   might  chooae    to  My  *<  that  the  irr^ularity  is 
note  material   irregularity,  and!  think   fit  to  oonfirm    thetala.**    He 
might  go   to  the   Ziila   Ouort  in  appeal,  and  there   he  might  uige  the 
eaiae  grieTanoe,  mixht   show  the  kee   which  baa  been  enalained,  and  he 
might  prove  the  irregularity,  and  that  Ooart  might  poaasibly  concar 
with   the  lower  Conrt  andtaj,  *"  the  inegnlarity  complained   of  ia  nofc 

one  which  would  induce  mo  to  rererae  the  aales"  and  it  would'  then 
become  neceaaary  in  ap«ctal  appeal  for  thia  Court  to  rule,  aa  a  matter  of 
law,  ttiat  it  waa  au  irregulaiity  to  eell  a  man's  propertj  where  no  prou 
olama^iou  of  aaJe  had  taken  place.  The  iiigh  Court,  by  eierciaing  tho 
funcuou  of  apevial  appoai  m   tliat  caae,  wuuU    do  an  mat  of   juaUi^e^   and 

if  ib  wero  d«iUaired  Itoim  acting   m  the   funvtion  of  Vfeciai  appeat,  a  wnry 

aehooa  failure  of  justice  wonid  occur;    for  m   auob  caaea  Uie  party  baa 

no  lather  nsm«dyi  as  a  suit  ia  taken  away  from    him,  and  hia  propertgr 
ia  lout  for  ever. 

For  thene  oonsid  eratiotts,  I  must  lay,  with  very  great  regret,  I  hava 
felt  unable  to  concur  in  the  judgaieat  which  has  been  delivered. 

MACFflBEOK,  J.-^I  alao  am   of  opinion   that  thef^  ia  no   special  appaal 
iu  thia  caa«.  If  tue  kngurai^e  of  the  aeotion  ia  iu  itaelf  diarinoft,  it  ia  unuMaa- 

aary,  for  the  pnrpoae  of  inter»«retataoo,  to  tiavel  beyond  the  worda  el  the 
■eotioii.  In  this  caae^  the  worda  ola.  S67of  act  YIU  of  1659  aeem 
io  me  to  be  perfectly  cl«ar  and  diatinoi,  andU#  bar  a  speuial  appeaL  The 
worda  are  i*-*'lf  the  objection  be  diaallowed,  the  order  conftrmiiig  the 
eale  aball  be  open  to  appeal,  and  auch  order  unkaa  appealed  from*  and 
if  appealed  from  then  the  order  pasa«don  the  appeal,  shall  be  final** 
It  appear  to  me  that  it  ia  imposaible  to  reed  these  words  aahsTuig 
reference  to  any  order  pessed  upon  appeal,  excepting  an  order  passed 
npon  one  appeal,  tliat  is  to  sayi  upon  the  first  appeal.  To  read  them 
cAherwise  is  to  ignore  tl»e  existenoe  of  the  word  "  the  "  before  the  words 
*app<al,  shall  be  final;"  and  d6 Court  has  any  right  to  ignore  the  exist- 
e»oe  of  a  word,  when  by  recognising  it,  aud  putting  upon  it  its  ordinary 
and  natural  meaning,  the  construction  of  the  clause  in  which  it  obonrs 
beoomee  distinot  and  beyond  aUdoid>t«   Irest  nj  opinkm  upon  the 
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laagoAge  of  tke  clmuae  itself.    I  think  wo  need  not  look  for  aasistanco         l^GS 

*  in  the  coiistniction  of  it,  citbor  in  tho    provisions  mado  in   other  sections     Koolobsp 
of  Act  yill  of  1859,  or  in  the  consideration  of  any   qaestions    as' to  the  NARAiNSiNoa 
aaconTenienoe  which  may  result  from  the  interpretation  we   put  upon  it.     j^uc^Bxin 
Bnt  if  the  matter  of  inconvenience  be  referred  to  as  an  argument,  the        Sinoh. 
Answer  iSf  that  there  am  veiy  many  cases  in    whioh  there  is   undoubtedly 
no  appeal  to  this  Court,  and  in  which  this  Court  has  not  the  power  to 
interfere,   e? en   allhoagb  it  mmy  be  dear   that  a    great   miscarriage  of 
juttioe  has  taken  place  in  the  Coorts  below. 

HoBHoosB,  J,^I   was  of  the  aame  opinion  as  my  learned  colleague 
Jackson,  J«,  when  this  case  was   referred  to  a  Full  Bench,    But  on  ooup 
«idering  the  arguments   addressed  to    us,  and  the  provisions  of   the  law ' 
more  accurately,!  concur   with  learned   Chief  Justice   and  the   other 
Judges  that  no  special  appeal  will  lie  under  the  section. 

In  the  words  ofs.  372  of  the  Code  of  Civil  Procednre,  a  special 
appeal  will,  as  a  rul^  lie  to  this  Court  from  all  decisions  passed  in 
regular  appeal,  unless  otherwise  provided  for  bylany  law  in  force. 
And  it  follows  thai,  to  bar  the  hearing  of  a  special  appeal,  there  must  be 
some  express  provision  of  the  law*  And  it  seems  to  me,  on  considering 
the  Words  of  a.  257|  and  of  the  sectiou  whioh  preoedes^it,  that  there  is  in 

the  terms  of  these  sections  an  express  provision  barring  a  special  appeal. 
The  wordd  in  s.  257  are. — '^And  such  order  unless  appealed  from,  and  if 
appealed  from  then  the  order  passed  on  the  appeal,  shall  be  final ,  and  the 
party  against  whom  the  same  has  been  given  shall  be  precluded  from  bring, 
•ng  a  suit  for  establishing  his  claim."  If  the  words  had  been  "and  such 
order  unless  appealed  from  shall  be  final,"  then  the  words  which  follow 
immediately,''and  such  order  unless  appealed  from,"  would,  it  seems  to 
me^  mean  ^'nnless  appealed  from  under  the  general  provisions  of  the  Code," 
but  when  the  words  are   added   "and  if  appealed  from  then  the   order 

passed  on  tho  appeal  shall  be  final,"  those  words  seem  to  me  to  express 
a  distinct  form  of   proceeding.    They  say   that  "if  aprpaled   from  then 

tho  order  passed  on  the  appeal  shall  be  final  ,"and  when  these  sections,  256 
and  257,  are  compared  with  ss.  230  and  231,  there  seems  tome  a  manifest 
reason  why  there  should  have  been  a  difiEerenoe  made  in  the  proceeding 
,  onders*  257  and  that  under  s.23l.  Under  s.  230,  what  is  in  dispute 
between  t&e  parties  before  the  Court  is  the  right  to  certain  immoTcable 
property*  Therefore,  it  seems  naturally  to  follow  that  whatever  appeal 
whether  in  the  way  of  regular  appeal  or  of  special  appeal,  is  provided 
by  the  Code  generally  in  auits  relating  to  immoveable  property,  would 
be  proyided   for  under  s.  230,  and  thereupon  follow  the  words  in  s.  231 
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"MtdthsdMinon  sbKllbe  mbjeotto  appMl  «ii4«r  th*  iqIm  ap 

~  to  »p{>Mli*froin  dMTOM  r  ttwt  thk,  thia  roles  gcnn^lr  Bpf^iMblf 
Bo(>peoi*lftppMkl'H  well  ■■  tboHof   Appeal.    And  dten  folloir  U 
"ftnd  nofrMbsait  BhillbettnMitBinsI,"  Ac 

ITow  inM.  ■MftodS&7.  thopotnt  ordiaaril7  to  ba  deoid«d  ■■ 
■bnple  on«,— wu  tbare,  m  •  m»tt«r  of  fMt.  ■aj'  mkterittl  imgn 
paUkhing  or  oondnoting  th*  tale,  auoh  m  had  caaMdn^ 
hijnrf  t  Tbat  point  doca  not  naaall;  inToUoMij  intricate  que 
of  rights,  pub  as  ara  coDtnnplated  in  a.  230,  bat  qacatioaa  ( 
laota.  The  qoMtiona,  tfaao,  tob«  dvalt  with  nodar  ■.257  baiajt 
qnaationa  of  faot,  and  tbera  baing  no  apaolal  wpptml  altomd  ia  t 
Dtt  Boeb  qoeatiDDB,  it  waa  to  hmra bean  azpoctad  that  on«  app< 
on«  only ,  wonld  be  givao  againat  orders  nndar  tba  aud  leotia 
then  follow  the  axpreaa  wordi  of  a.  SB7,  vk^  "  and  if  anob  i 
^ipealed  (ron  than  the  order  passed  on  tha  appeal  sball  be  flnsL" 
XboHthan,  thatlookioK  as  well  to  the  general  polio;  of  tba 
Cifil  Pracadora  as  applicable  to  tbo  partienlar  aeotions  in 
(tt0andS57),  tad  totbaczpreas  terms  of  s.  3>7,  Lbereis  ai 
proririoit  in  thaaa  aeetioaa  barring  a  special  appsal. 
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B$f0re  Sir  B(»im$  Peacock,  Kt,  Ohi^  JustU$t  Iff.  JiuHca  SeUm-Karr,  Mr, 
JubHos  L.  S,  Jaeh^an,  Mr,  Ju$tie€  Mubeph&non,  and  Mr,  JuiHce  Hohhome^       ^g^ 

DEEI^  DYAL   SAHOO   (on   or   rai    Decaxb-holdbrs)  v.  RADHA     ^^9-  3. 
MUDDUN  MOHUN  DOSS  (JuDaMEHT-DMToa)  am  oteibs  ^Dicbsx-  ■     ■     ■ 

H0LDBR8).* 

HATTEE  LAXiLBStJGGUT  and  anotesb  (two  or  thi  Dscrsb-holdbui) 
V.  RADHA  MUDDUN  MOHUN  DOSS  (Judgxbiit.dbbtob)  abb  othbtb 
(Dborbb-holdbh).* 

KANTA  LALL  PnNDIT(oirB  ot  thb  Dbcbbb-holbbes  v.  BADHA 
MUDDUN     MOHU^(    DOSS      (  Juoombict-dbbtob  )     avd     ox^bbb 
(Dbcbbb-holdbbs)* 

Appeal^Aet  XZUI  of  1861,  t.  W^Bival  Deeree'holder^^AUaehmMit  under 

t.  237,  Jet  nn  €f  1859* 

One  of  lereral  deeree-holdantwho  had  obtained  seoarate  decree  aflfiiinrt  the  same 
}ad|pnent-debtor,  attached,  under  e.  297  of  Act  Till  of  I869|  a  fnnd  in  the  hands 
of  the  OoUector  belonging  to  the  debtor,  being  the  enrplae  proceeds  of  a  Rale  for 
arrearfl  of  Government  rArer.ne^  and  the  fnnd  was  snbeeqnently  attached  by  the 
other  deoree-holderf .  The  fnnd  wea  not  sufficient  to  aatisfy  alt  the  decree  in  full. 
The  Principal  Sadder  Ameen,  W  order  of  the  Judge,  heard  the  ▼arioua  execu- 
tion cases  together,  but  recorded  separate  orders  in  each  case  for  the  rateable 
distribation  of  the  fnnd  amongst  the  creditors.  On  appeal  by  the  first  attach ing- 
onditor,  who  claimed  te  be  entitled  to  be  paid  the  amount  of  his  decree  in  full, 
to  whiph  appeal  the  tival  decree-holders,  as  well  as  the  Judgmenti'debtor^  wero 
made  parties. 

Beld  (ptr  Pbaoook,  C.J.,  and  Sbtdn-Kabb,  Jaoksob,  and  Hobrovbb,  JJ.),  thsfr 
the  sereral  orders  of  the  Principal  Sudder  Ameen  were  snbstantially  only  one 
order  made  upon  one  hearing  in  one  case  to  which  all  the  the  execution-credi- 
tors in  the  serernl  suits  were  parties,  that  the  n>at  decree-holders  were 
properly  made  respondents  in  the  appeal  and  conld  not  be  stmok  ont ;  and  that 
the  qnestion  to  be  determined  being  one  between  the  rival  decree-holders,  and 
not  between  the  parties  in  each  suit,  the  case  was  not  appealable  under  a.  11,  Act 
XXIII  of  1861. 

HMt  per  Macprbssow,  J.,  thab  though  no  appeal  would  Tie  as  regards  the  rival 
decree-holders,  the  appeal  was  maintainable  as  regarcUthe  judgment-debtor  alona. 

Thisb  appeals  were  heard  together  before  L.  S.  .Taokson  and 
Macpherson,  J  J.  Their  Lordships  referred  to  a  Fall  Bench  the  qtms- 
tioQ  whether  anj  of  the  appellants  had  a  right  of  appeal  against  the 
orders  of  the  (yourt  below  ;  and  If  so,  whether  a^inst  all  or  any  of  tha 
persons  whom  they  had  made  respondents  respectiyely  t 

The  faots  are  set  forth  in  tlie  obaerTatioos  made,  on  referring  the 
question,  by 

Macprbbsoit,  J.— These  are  appeals  from  orders  passed  by  the 
Frinoipal   Sodder  Ameen  of  Cattao'c  as  to   the, distribution  of  a  sum  ot 

•  MisoelUneoos  Appeals,  Nos.  4i,  45,  46,  and  68  of  1867,  from  the  orders  of  tbe 
Principal  Sadder  Ameen  of  Oattsok,  dated  the  28rd  KoTsmber  I8e«. 
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1868         money   ftttftohed   in  the   hands  of  the   CoUeetor  imder  s.   237  of    Act 

bxKic  Dtai    ^^^  ®^  ^^^^  ^7  ^^®  holders  of  seTend  decrees. 

8AB00  Hatiee  Lail    Bhaggnt    and    Dwarksnatk    BhttfCfll^i  ^^  appeHaote  in 

•o^ji^       the  appeals  nambered.45  and  46,  bad  two  decrees  against  the  jadgnoD!*- 

HvDDTTV      debtor*  and  are  said  to  have  been  the  first  to  attach  the  fond  in  qqegtioa 

^' which  was  subsequently  also  attached  bj  the  other  decree-holders  now 

Hattxi  Lalii  before  ns.    Ciaimi  ng  to  hold  the  first  attachment,  Hattee  Lall  and  Dwar^ 

Sbvoovt      ig^ii^^ii  Bfanggnt  presented  petitions  in   their  two  suits  to   the  PrinciiB«^ 

Badba       Sudder  Ameen,  praying  that  their  decrees  mi^ht  be  «atisfie4  oat  of  the 

Mohvn'doss  ^^^^7  which  they  had  attached.    The  other  decree-holders  presentail 

— *-~         similar  petitions  in  their  enits.    The   Priocipal  Sadder  Ameen  directed 

PcMuiT       that  all  the   petitions   ehonld   be   broaght  np  for  hearing  at  the   snm^ 

^-  time.    This  was    aocordiogly   done^    and  the  Principal  Sndder    ^"*<*^» 

HuoDUH  pissed  a  separate  order  npon  each  p«titionr  the  effect  of  the  ordar» 
MoHVH  Doss,  being  to  declare  that  the  appall  ants  in  the  appeal*  Kos.  45  and  4& 
were  entitled  to  the  costs  incurred  by  tbem  in  a  smt  which  they  had 
bronght  to  establish  that  the  fond  in  the  OoUectovnte  belonged  to  their 
judgment-debtor ;  but  that,  as  regards  the  rest  of  their  olsims,  they 
were  entitled  only  to  share  in  the  fund  mteably  with  the  other 
decree-holders,  who  had  subsequently  attached  it.  The  appellanto 
iherenpon  petitioned  this  Court  stating  the  facts,  contending  that  the 
orders  of  the  Prineipal  Budder  ilmeen  were  illegal  and  made  withont 
jarisdiction,  and  praying  that  the  High  Gourt  would  rererse  the  orders^ 
|n  the  exercise  of  its  general  power  of  superintendeooey  under  ika 
16th  section  of  the  High  Court's  Charter  Act,  84  and  25  Vic^  c.  104* 
Upon  these  petiticms,  the  following  orders  were,  on  the  14th  Vefaroaiy 
laaty  passed  by  the  Dxyision  Court  (Norman  and  Seton-Earr»  JJ4, 
before  whom  they  came  on  for  bearing: --'^In  this  case.it  seems  t61er* 
ably  clear  that  the  petitioner  has  a  remedy  by  i^pesl,  and  that  remedy 
it  is  for  him  to  pursue.  W  e  therefore  make  no  order  npon  this  appli- 
oation."  On  this^order  being  made,  the  present  appeals  were  filed.  In 
Nos.  45  and  46,  the  respondents  are  Badha  Muddun  Mohun  Dass,  who 
is  the  original  judgment-debtor,  and  Dinonath  birkar  and  Kas^  Lall 
Pundit,  who  are  two  rival  decree  holders*  In  appeal  No.  44,  a  rival 
deoree-holder,  Deen  Dyal,  is  appellsnt  and  the  ]udgment»debtor,  and 
Dinonath  Sirkar  an  d  Eanya  Lall  Pundit,  decree-holders,  are  respondents 
In  No.  68,  Kanya  Lall  Pundit  is  appellant,  while  the  judgment-debtor 
and  Hattee  Lall  Bhuggut  and  Dinonath  Sirkar  are  the  respondents. 

If  the  appellants  in  the  appeals  Nos.  45  and  46  had  the  first  attach- 
ment, it  seems  to  me  that  the  order  of  tde  lower  Court,  putting 
them  merely  on  the  same   footing   with  those   who  had  subsequently. 
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Attached  tbe  fund,  was  entirely  wtong,  and  that  the  Oonri  shonld  hare         IMS 
applied  the  {and  attache  1  in  satisfaction,    in  the    first  instance,    of  the  "^    TT 
decree    nnder  which  it  was  firat  attached,   before  applying  any  portion        Sahoo 
of  the   fnnd    in    satisfying   the    decrees   nnder  which  the  snbseqaent       ^' 
attachments  were  made,  Moddcn 

Bat  it  is  contended  that  these  appeals  will  not  lie,  as  the  question   is  ^o^p"  ^^^W' 
not  one  arising  between  the  parties   in  the  sereral  snits,  and  therefore  Hattbs  Lall 
does    not    fnU   within    the   provisions  of  s.  11   of  Act  XXIII  of  1861 ;      B"^«<»oi^ 
and   the   decision    of    the    Full    Bench    in  the  case  of  Mim  Kooer  t.        Kadha 
Maharaja    MahewMf    Bukeh    Sing    (I)  is   referred  to.     In   that    case  Mohuk^Soss. 
the  Full  Bench    held  that,  as  between    rival  decree-holders,  there  is  no        ~— 
appeal   from     an    order  ivade   under   ss.    270   and   271    of   Act   Till      Pctkdit 
of  1859  as  to  the  distribution  of   the  proceeds  of  the  sale  of  property       -r^'ba 
whioh  has  been  sold  in  execntion,  when   there  are   attachments  on   it      Modovn 
issned   under    several  different  decrees.    It  is  not  under  these  sections  ^ohdnDoss. 
that    the   orders    complained    of   were  made ;   for  the  attachment   of 
the   money    in  the   hands    of   the  Collectw   was  made  nnder   s.  237* 
and    the    decree-holders    appHe  d  under  s.   242   to   have   their   decrees 
satisfied.     Bat    although    ss.    270    and    271  epply     only   where  pro- 
perty has  been  sold  in  execntion,  which  is  not  the  case  now  before  us* 
still  it  appears  to  me  that  the  principle   of   these  seotions  must  guide 
us   in    dealing   with    moneys    attached    under   s.   237.     The  decision 
of  the  Full  Bench  also  must  gaide  us  so  far    as  it  goes ;  bat  it    doe^ 
not  determine  the  qnoBtion  now  before  us. 

In  Mimi  Kooio^a  case,  the  appeal  (so  fiir  as  can  be  gathered  from 
the  published  reports  of  it)  was  by  a  rival  decree-holder.  In  the 
present  instance,  however,  there  is  this  material  differenoe  that  the 
parties  in  the  several  salts  are  parties  both  to  the  praoeedings  in  the 
lower  Coart  and  to  these  appeals. 

The  applications  made  by  the  decree-holders  to  the  lower  Court 
were  simple  applications  made  by  them  against  their  jadgmeat*debtor. 
The  orij^inal  question  was  thus  solely  between  the  parties  to  eaoh 
suit,  and,  as  such,  came  within  s.  11  of  Act  XXIII  of  1861.  The 
lower  Ooart  might  have  dtalt  with  each  application,  especially  with 
that  of  the  *  decree-holders  who  held  the  first  attaohment,  on  its  own 
merits.  It  may  be  that^  in  any  suit,  a  rival  decree-holder  (claiming  under 
aldecree  and  attachment  in  another  suit)  might  have  applied,  in  order 
to  ensure  that  such  portion  of  the  surplus  proceeds  as  h^  was  entitled  to 
might   not  be  paid  away  in  that  suit.     Bat  an   order  made  on  aucli 

(1)  Ante,  p.  13. 
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IMS        «n  tpplfealiaA  would  ttill  be  mi  order  apon  ft  qneitfoii  Miitiig  b>tw06«i 

Du«  Dtal  ^^  ptkrtiM.    How  maoh  of  a  faad  whioh   hM  been   altaohod  is  to  be 

Bahoo       appliod  in  «uiif»tioQ  of  ftho  plMoliff*t  daoroe  ii    ft  queitiott  Iwiween 

Badha      tbo  fiftrilM,-H^  qfuotikm  between  ibo  Jodgmeiii-deblor  ftad  ibe 'jndgmeni- 

MUDDON      creditor,  eren  eHbouh  tbe  qoeetioa  may   bare    beea  ebieflj  nUeed  1^ 

a  riral  deoree-holder* 

HiTm  L4LL     In  tbe  ceeee  now  before  ni,  the  lower  Oonri   fteelf  treated  evwy  one 

DoeuT     ^  iiieao  applioaibne  ee  made  between  the  parttee  in  tbe  eereral  eaite, 

'Baosa      end  between  tbe  partiee  only ;  and  in  no  soit   bae  it  made  any  ordor 

MoHUN  DoM  *>oep^  between  the  partiee  to  it.    Althoagb  tbe  rebitire  pontione  of 

'^^       the  eereral  deoree-holdert  who  hare  ettaobmeote  may  beinrotved  in  tbe 

PvvotT      ordere  made,  eeob  order  ie  etill  in  iteelf  an  order  in  its  own  eait»  and  is 

*•  not  madeae  among  etmngere. 

XuDDUN        T^  appellenli  hare  made  not  onlf  tbe  jadgmentdebtorsi  hot  eona 

MoHuw  Dom  of  the  rival  deoree-beldere,   reepondenta.    The  rirai  deoree-bolden  not 

being  partiee  to  the  Boit»  it  may  be  wrong  to  make  tbem  partiee  to  the 

appeaL    Bnt  tbe  appeale  will»  in  my  epimon»  li%  eo  far  ae  they  ooncem 

partieei  althangb  they  may  not  lie  ae  regerde  thoee  who  are  not  partiee. 

I  espreee  tbie  opinion  with  ooaeidciable  beettattont  beoenee  althoogh 
it  ie  in  aeoordaooe  with  the  riew of  the  qoeetion  takeaby  Norman  and* 
8eton*Kerr,  J  J.,  ae  iadieated  in  their  order  of  the  14th  of  Febroaiy  lert, 
I  am  not  without  doabte  that  it  ie  in  eoofliot  with  th^  epirit  of  tba 
FnU  Benoh  dedekm,  if  not  with  the  dtreet  rule  laid  down  in  it. 

I  think  that  the  qoestion  whioh  bae  now  arieen  onght  to  tie  referred 
lor  the  deeielon  of  a  TM  Benoh*  The  qneetion  ie  whether  tbe  appeU 
knte  in  tbeee  oaeee,  or  in  any  of  them,  have  a  right  to  appeel  against 
tbe  ordere  paeeed  by  tbe  lower  Ooort ;  and  if  eo^  whether  ag&loet  aO 
or  any  of  the  perrons  whom  they  bare  made  reepondente  reepeotirely. 
In  deoidinic  this  qneetion,  the  Fnll  Benoh  will*  m  it  appears  to  me,  bsTe 
to  deoide  whiob  is  the  proper  prooednre  in  oases  where  rirsl  deoree- 
holders  olaim  to  be  paid  out  of  a  fond  whioh  has  been  attaohed  onder 
B.  S37  nnder  eereral  decrees. 

J*cc«0K,  J.— t  oonenr  with  my  brother  Uaopherson  in  roferring  this 
case  for  the  oonsideretion  of  a  Fnll  Benoh. 

The  qnestton  for  deoision,  I  think,  will  be  this  :-^  *    * 

A  ie  entitled  to  a  fnnd  in  the  hands  of  a  pnblio'offioer  (not  a  OOOrt 
of  Jnstioe),  B,  O,  and  D  all  baring  deorees  aguast  A  in  the  same  Ooort. 
That  Conrt,  at  the  instance  of  one  of  them,  B,  stteohee  tho  fond  nnder 
s.  287  of  the  Code  of  Civil  rrocedare  ;  the  other  orediton  aleo  obtain 
attachments.  The  Oonrt»  taking    np    eertcUint    the  exeootion   oaees  o£ 
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these  several  ere ditora,  records  an  order  for  the  distribution  of  the  fond        1^^ 
rateably  among  the  oredibora,  after  payment  of  a  Sam   allowed  aa  costs   Dbbn  Dtal 
to  one  of  them  who  had  broa^ht  a  suit  to  try   A*s  right  to   the  fan  d*      iSAHoo 
Has  B  a  right  of  appeal  (on  the  ground  that  be  was  entitled  to  be  paid       r^dua 
in  full)  as  haWog  first  attaobed,    1«^-Against  A  P    2iM2--AgaioBt  the      ACuddvn 
other  creditors  P  MoauM  Does. 

I  myself  do  not  think  that  he  has  the  right  of  appeal    l»t-« Against  Hattxi  Lalc 

A,  beoaase  there  is  really  no  contest  between  him  and  A.     The  fund  is    B&oeoov 
in  the  cnatody   of  tbe  Conrt-    Whatever  be  the  result,  A  cannot  expect,      Radha 
nor  does  he  seek,  to  get  any  part  of  it  back;  and  it  is  quite  immaterial  UoHoN^Dosfl 
to   him  whether    B   gets  the  whole  of  it,   or  it  is  distributed  between 

B,  C,  and  D.    Therefore  A  has  no  ioterest  in  the  dispute,   and  cannot      p|J»nn ''^ 
be  called  <m  to  pay  costs;  and  to  bring  an  appeal  nominally  against  A,  v. 

in  order  to  detemind  i.  question  reaU,  between  B  and  C,  appear,  to    ^«««; 
me  absurd.  Mohca  Boss. 

SMiiw— As  against  the  other  creditors,  I  think  there  is  no  appeal, 
because  the  principle,  at  least,  of  the  Full  Bench  ruling  cited  applies^ 
and  excludes  an  appeal  against  them. 

I  am  not  much  pressed  by  the  opinion  of  Norman  and  Seton-Karr,  JXi 
who  thought  an  appeal  would  lie,  because,  with  all  respeot  for  those 
learned  Judges,  I  understand  that  opinion  to  have  been  given  upon  an- 
e»  parte  application,  and  therefore  without  hearing  argument  for  th« 
opposite  Tiew  of  the  case. 

It  seems'to  me  that  some  proTisions  of  the  law  is  yezy  much  wanted 
which  would  enable  the  Courts,  in  circumstances  such  as  we  hare 
stated,  to  array  the  parties  in  one  proceeding,  and  to  decide  actually  and 
openly  between  them,  and  proyidiog  such  i^peal  as  maj  be  thongkt 
aecessaiy. 

Baboos  Unnoda  Peiread  Sanerjee,  Ohhoy  Chttm  Bo§9^  DwarhcMcUh 
Mooherjee,  and  TarueknoUh  Sen  for  the  appellants. 

Baboos  Bomeek  Ohnnder  MUUr  and  Ohunder  ModUfr  Ohoee  ifor 
the  respondents^ 

The  follp wing  judgments  were  delivered  by  the  Full  Bench  :— 

PsAOocK,  G  J^— It  appears  that  there  were  several  decrees  against 
the  judgment-debtor  in  this  case»  and  that  a  sum  of  Bs.  29,000  and  old 
had  been  pud  into  OoUeotor's  hands  as  belonging  to  the  judgment- 
debtor,  arising  from  a  sorplns  npon  a  sale  of  an  estate  belonging  to 
bim  for  arreaia  ot  Qovemmeot  revenue.    8.  270  of  Act    YUI  of 
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1859  directs  Hbftt,     wheoorer  piopwty  ii    sold  ia  execution  o!  »  decree, 
the  person  OQ  whose  •ppUcation   siicli    property  WM  atiaohod   shall  be 
^g"^^*"*  entitled  to  be  first  paid  oat  of   the    proceeds  thereof,  noiwitUataadiiiK 
V.  %nj  subsepuent  attachment  of  the  same  property  by    another  party  in 

lluoDOsi     «t«oi»t'on  of  »  P'^'ior   decree.    One     o!   the  iudgment^reditow  haTins 
KoBoa  Does,  attached,  in  executi  n  of  his  decree,  the    money  in  the  hands   of  the 
^rtZThku.  Collector,  for  Ri.  12,000.  oo  itended  that  he  was  entitled  to  have    Uia 
Bbuoout     decree   satisfied  in  preference  to  the  other   exeoation-creditors.  It   was 
Badba       contended  th  it  as  the    property    was  money   in    the  CoUector's  hands. 
MODDOTf     arising,  not  from  the  sale  of  property  in  oxeoaUon   of  the  decree,  bab 
MoHoHDoss.  ^^  ^j^^  Burplos  of  the  proceeds  of  a  sUe   for  arrears  of  Qovenmeat 
Kanya  Lau,  reTcnae,  the  case  did  not  fall  within  that  section,  and  that  conseqaently 
^"^"*''       the  plainti«f,who  first  attached  the   money  in  the  OoUeotor*8   liands  for 
Radba       the  Bs.  12,000  decreed  to  him,  was  not  entitled  to    be  satisfied  ont.of  it 
MoDDCir      in  preference  to  the  other  execution-creditors.  The  other  decree-holders 
also  applied  to  have  their  claims    satisfied  out  of  the  Be.  29,000  bat 
there   was  not   sufficient    to  satisfy  them  all.    Before   it  was  decided 
what   amount  each    of  the   credtors  was   entitled  to  bo   paid  ont  of  iha 
fund,  a  diffionlty  arose,  in  consequence  of  its  appearitig  that   the  estate 
which    had  been  sold   for  arears  of    Gotemment   revenue  had  stood  ia 
the  name,  not  of  the  judgment  debtor,  but  in  .the  name  of  a  third  person. 
The   ezectttion-oreditor  who  had  first   attached  the  money  was  therefore 
directed  to  bring  a  suit  to  try  whether   the  property  which  was  in  the 
hands  of  the  Collector  was  or  was  not  the  property   of  the  judgment- 
debtor.  That  suit  was  decided  in  favor  of  the  plaintiff  ;  and  it   was  held 
that  the  property  was  liable  to  satisFy    one  or  more  of  the    decrees  ;  bat 
several   applications   having  been  made   to  the    Judge    by    the  several 
ezecufcion«creditors,  the  Judge  directed  the   Principal  Sadder  Ameen  to 
take  up   all  the  cases   together.    It  appears   to   me  that   the     objeot  of 
that  order  was  that,  upon  hearing  all  the  parties,   the  Principal  Sadder 
Ameen    should   decide  whether  the  creditor  who  had  first  attached  the 
property  was  entitled  to  have   the  whole  amount  of   his  decree  satisfied 
in  preference  to  the  others,   or  whether   all  the   creditors    were  entitled 
to  be  paid  par»j>a«tii.    The  Principal   Su  ider   Ameen,   in  giviug   jadg- 
ment,  stated  that,  in  his  opinion  the  money  not  having  arisen  from  the 
sale  of   property   in  execation,    the  judgment  ^creditor    who  firat    made 
the  attachment  was  nob  entitled  to  have  the  wh»le  amount  of  his  decree 
saiiatied,  but  wai   only  enuttei  to  be    paid    pro  rata,    tuereby  meaning 
that,  having  regard   uo  the   o&her  ezecutioa-creviitors,-  he    was   to  have 
only  litt  fair  proportion   of   the  property  attached.    Now  it    appears  to 
me  that  all  the  exeoution*creditor8  were  proper  parties   before  the  Cooi't 


VVIili  mJXQE  BUUIf OS.  933 

for  t1i«  imrpMe  pf  det«naiiKUig  wMbor  tfae   firal  ezoen^'on-eroditof  wm  1868 

'  entitled  to  lie  paid  tke  fall  amoank  of  Bs.  12,000,    or  whether  the  other  p^^^^^^ 

deeree-holders  were  entitled  to  be  eatitfied  in  proportion  to  the  amonnte  Saaoo 

of  their  several  decreee.    There  does   not    appear   to  be    any   M^preas  rIqh^ 

proviaioA    in   the  Codo  oE  Oivil  Procedure  as  to  how  several  ezecntiOQ*  MimDUN 

oreditors,  who  hate  seperate  olaiins  te  hate  their   decrees     satisfied   out  ^^''^^J;  ^'^ 
of  property  which  has  been  attaobed  in  exeottbioni  are   to  come    in    and  Hjlttbs  Lau 
have   the  atntter  dscnded  between  them.    Bat  there  masir  be  some  mode     Bsiroew 
of  doing  it ;  for  instaaoe,  suppose  all  the  exeoution-oreditors,  who  elaimed       Bapha 
Bobseqaently  to  that  one   who   had    first    attached   the  property,    had  MnnnS^nLg, 
said  :  "It   is   trae    that    jou,  the  first   execntion-CTeditor,  did  attach  the        -e^^ 
property  first,  hut  your  jadgraent    was    a   fraudulent    one  ;  it    was   a  ^^Sn^   ^** 
judgment  in  collusion  with   the    ]udgment>debtor,  and  you  attached  the  ^^ 

property  uftder  that  deevee,  not  lor  the  purpose  of  satisfying  a  h^na  fiide  J^MW 
debt  due  to  you,  but  for  the  purpose  of  protecting  the  property  from  ^/^ua^  Dow 
the  other  deoree*holdars  for  the  benefit  of  the  Judgment-debtor/' 
There  must  be  some  mode  of  trying  such  a  question  between  the 
nevera!  claimants  in  the  Court  out  of  which  the  exeoutioa  issued.  Bueh 
a  question  oould  not  properly  be  tried  merely  between  the  ezeoution*- 
cxeditor  who  first  attached  the  property  and  the  ]udgmeat<debtor,  with- 
out giving  the  dther  judgroent-oredicom  the  power  of  cooking  iu  and 
being  heard  upon  the  question  ef  collasion. 

The  Jodge  Jiavipg  directed  tho  Principal  Sadler  Ameen  to  hear  all 
tiie  ca^es  togeth^,  substantially  pade  all  tbe  ezecution-oreditor  parties  ' 
to    the   hearing.    The   qaestion  was   not  one  to  be  determined  in  each 
o!  the  saits  between  the  parties  to  such  suit  alone ;  but   it  was  a  question 

between  a(l  the  execution-cr^ditorp  as  to  how  the  money  attached  in 
oxm  of  the  suits  was  to  be  distributed.  It  was  not  therefore  f  n  appeal* 
able  oa^e  within  s,  11,  4ot  XX\ll  of  1861. 

The  Principal  Sudder  Ameen  heard  all  the  casea  together,   and  made 
separato  orders  in  each  sait,  in  which  he  awarded  the  tnoney  attached  to 

l^  paid  to  the  several  jadgm^t-oredito  rs  in  proportion  to  the  amounts 
of   their  several   decrees.    If  each  of    those  order j  was  merely  between 

the  ezeoution-creditor  and  the  jndgment^debtor  in  the  particular  suit  it 

was  wrong,  because,  as  between  them,  if  ther^  had  been  ne   other  ezeou- 

tion-cpeditors.  tl|e  judgmentcreditor  oqgbt   to   have   been  paid    the 

whole  amoont  of  1^3  deoree^  the  Hs,  89,000    being  more   than    anfficient 

to  satisfy  t^e  whqle  of  it.    ^  was  in  oonsequ^nce  of    the  other   execu^ 

tion-ere4itoitihavi9g.claimed  tobepaid,  that  the  claim  of  the  creditor 

Vho   had   fiqit  Ikttaohed  irho  momF  to  be  paid  thia  whole  ampi^qt  of  his 

4^QnP  nm  dWQrtti   Hi  araum  »  xm  tM  th9   Pripptpajl  9Fd|I^ 
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^    1808        Aoean,   whether   he    wm  right  in  hie  decision  or  noi,  wbioh  is  a  point 
BbcnOtal    '^^^  "•^■••T  to  b*  ^«»Jed  now,  was  nolcorrecfe   drawing    up    separate 
8AB00       orders  in  the  leparale  snits.    He  ought  to    have   drawn  np    one    order 
Bad'ha       ^  •^  ^«  •'»»*•  ^^^^  «'"•  *»«ft«i  toother  onder  the  order  of  the  Jad^e 
MuDDuw     Mdby  that  order  to  hare  adjadioated  npon  the   eereral    rights  of  tb» 
ICoBraDoss.  several  ozeoation-oreditora  to  be  paid   oat  of    the  moneys    ettaohed.     If 
Hattsb  LALb  ^^  <M^»  t*d  beea  drawn  np  in  that  manner,  it   wonld   not  hare   b«en 
AnoeouT     appealable  nnder  s.    11,   Aot    XXUl     of    1861.    The   Code   of  Oivfl 
IUdsa       Procednre  enacted  that  there  should  not  be  anj    appeal    from    an   order 
MoDnuw      passed  in   ezecation   of  a   decree,    bat  the!  enaotmeot  was  alterad  by 
MoHVffDoss  ,.   it^ot  XXIII  of   1861.  which    gives   an  appeal  upon  aU  qnestSosw 
KAmrALALL  relating  to  the  exeontton   of  sdeoreesmingbeiweea  the  parties  to  the 
^  snit  in  whioh  the  decree  was  passed.    Now,   the    several    appetfauite 

&ADBA  sad  respondents  wera  not  parties  to  any  one  snit,  hot  were  severally 
Moaufl^Dss.  P*^^®'  ^  several  salts  in  whioh  the  separate  deerees  were  obtained 
Under  iheorder  of  the  Jadge,  they  all  beoone  parties  to  one  hearisc 
M  to  the  mode  in  whioh  the  fnnds  attaoliod  should  be  distribated. 
The  appeals  ere  not  appeals  simply  between  the  parties  to  the  snit  la 
irhicb  any  o(  the  deorees  were  obtained,  bat  between  thoee  parties  and 
tiie  plaintiffs  in  other  suits. 

Csn  we  then  in  each  o(  these  appeals  order  all  the   respondents    who 

were  not  parties  to  the  several  soits  to  be  straok  oat,  and  try  each  of 

the  appeals   separately   as  an  appeal   between  the    exeoution-creditors 

and  the  judgment-debtor  in  the    salt,  omitting    all  the  other  parties  P 

It  appears  to  me  that  the  Principal  Sadder  Ameen  was  right   in  hearing 

the  case  of  all  the  claimants  together,  and  that  the  several  orders  ware 
substantially  only  one  order   made    upon   an  hearing   in   one   case   to 

whioh  all  the  exeoution-oreditors  in  the  several  salts  were  parties,  and 
ooQsequantly  that  it  was  one  order  from  which  no  appeal  woold  li& 
The  respondents  in  each  of  these  appeals  having  been  properly  made 
i^pondents,  they  cannot  be  struck  oat,  upon  the  ground  that  they 
ought  never  to  have  been  made  responlents.  It  appears  to  me  therefore 
that  in  these  cases  no  appeal  lies. 

.  The  whole  of  the  appeals  wiU  be  dismissed  with  ootts. 

8BT0H.EABa,J.— I  am   of  the    same     opinion.      The    learned    Giiief 

Justice  has  so  dearly  stated  the  facts,  that  it  is  unnecessary  for  me 
to  recapitulate  them.  I  was  one  of  Division  Court  which  refused  to 
accede  to  the  motion  brought  before  ua,  paying  that  the  Court  would 
exercise  its  alleged  power  of  interfereaoe  nnder  the  15th  section  of 
the   High  CoartAot.    Nothing  that  I  have  heared  tO  day  leids  me  to 
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think  that  we  irere  at  ill   wrong   in.  refasing   so  io  ezeroise  any       ^^ 
intorferenoe.    At  that  time  wo  stated  that  it  seemed  tolerably  olear  that  Disw  Dtal 
the  petitioner   had  a   remedy  by    appeal.    I  am   still   of    opinion    that       Sjlhoo 
ifthe  qoestbnhad  been   confined    to  a   simple   qaestion    between,   the      Badha 
jodgment-creditor    and    the    original   debtor^     and    if  it    had     no<.     kuDDuir 
embraced  ot  affected  the  interests  of  other   parties,    there   woald    have  ^oauMDosa*. 
been  an  appeal  to  the  High  Ooart,  whether  the  appeal  had  been  brought  Hittib  LkLU 
by  the  judgmentdebtor  objecting  to   something    a^too  favorable   to       Bhuoo«9 

the  creditor,  or  by  the  jadgment-debtor  in  respect  to   sometbing  which       Eij>BCA 
affeoted'the  judgment-debtor  alone.    Bnt^  after  considering  tee  ^^^^^'^  ^^^^^^  ^^ 

sections  of  the  Code  ^iplicablo  to  uvtdb.  proceedings,  I  do  not  ftud  that 

there  is  any  power    given  to    ns  to  interfere    in  appeal   between   rival  ^^S'^d?^*'*^ 
decree-holders.    I  think   witii  the  learned   Chief   Justice  that  it  is  not  9.     ^ 

now  competent  to  as  to  strike  out  the  names  of  the  rival  decree-holders      S^^^ 
who  have  been  made  respondents,  and  then  to  decide  a  qaestion  which.  IIokvw  Domu 
thoagh  apparently  limited  ta  one  between  the  first  decree-holder  and 
the  original  debtor,  in  reality   seriously   affects  and  alters  the  positioD^ 
rights,  and  claims  ol  other  riral  deeree-holdenr. 

The  judgment  of  the  F^U  Bench  in  MUri  Kooer  y.  Maharafu 
Mahe9warBuhBh8mgh{l)  rules  tbat  there  is  no  appeaA  from  an  order 
made  under  ss.  270  and  271  of  Act  YIII  of  1850,  as  regards  the  appli. 
oatioa  and  the  distribution  of  the  proceeds  of  property  sold  in  exeontiott 
under  the  decree  of  a  rival  decree-holder.  I  do  not  lose  sight  of  the  facta 
that,  in  this  case,  the  property  in  depoeit  does  not  arise  out  of  a  saTe 
made  in  eKCcution  of  a  decree*  but  out  of  a  sale  for  arrears  of  Govem*^ 
meot  xevenue.  But  I  think  the  same  analogy  applies  ;  and,  at  any  rate^ 
as  I  sm  not  able  to  find  that  there  is  any  appeal  given  to  parties  to  this 
Court  by  any  express   terms  of   section  of  the   Oode  fairly  oonstroed,  I 

must  come  to  the  oonolosfon  that  there  is  no  appeal. 

I  think  it  might  possibly  be  convenient,  as  stated  by  my  learned 
colleagae  Jackson,  J.,  who  referred   this  case  for  the   decision  of  a  Full 

Bench,  if  tk^  Courts  were  empowered  to  array  rival  decree-holders  and 
to  decide  questions  arising  between  them  in  execution  of  decrees.  Tha 
however,  would  be  a  questum  for  the  Legislature ;  and,  in  this  oase» 
the  first«  decree-holder  (the  appellant  before  us)  might  have  had  his 
remedy  by  including  all  the  rival  decree-holders  in  a  separate  and 
regular  suit  to  have  his  right  decdsred  that  the  property  should  remaia 
in  deposit  in  the  CoBectorate,   or  that  he  should  be  entitled  to  be  fiifit 

PudoffinfoQ 

(1)  Ante,  p.  13. 
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Pbim  DY4L  qoitoimixMiiibtoto  ngard  tli«  qoMtioa  tiooled  te  llili  App«ri  m  b«ic 
Si^Boo       in  mj  0toi6  a  qaettidii  b«tinMtt   tmf    dtfOHnAMdw  a&d  iba  jnd^- 
ntnnk     BMHt-debtor  $  it  is»  it    sMiot  to  bi«,  wholly  ft  qwiifciott  bitvMB  rita^ 
XimDOx     deorwholderi.    The  ft{>|>e1U»it  hM  «o1iM    into  tbSi  tCourl  oinfigwriHr  to 
Umvu  DoM.  ondeftTtfar  to  indtMo  the  OouH  to  eceroioe  itB  poiTer,  irliotlMr  »ppoihit» 
HitTi*  LAU.  0^  sviperrisarx,  to  get   rid  of   on  older   to  hk    prtjodice   tod    in  isfor 
BHueoDt     of  oHi^     deoree^holden.    The  Code    el  Citil  Dfooedmto,  m  poinfeed 
BADiiA       oOt  by  ttqr   Lord,    deee   not   toitaSn  toy    ii^eoifie   rulee  for  lirMiging 
Uoboeir     together  into  one  oenioMid    heariog    the  ola&aie  oC  eefond  deoroo- 
UimtitDm^  holden»  aithoagh  it   ie    noileet,    froma   ooneidomUoa  of  tliees«  870. 
mirtA  LitL  871»  and  S72,  that  many   qaeetions   bokween  aaoh   parties   mnet  ariso^ 
FoMoit       i^od  ^^  Coart  ia    empowered  to  hetf    aad  detanaiiie  them.    And 
ILkhtA       so^  in  1^  maaner,  in  reepeot  of  queetione  arming  nnder  a.  237,*-H]iioBtioiia 
aUavallMi  ^^'■^^^^  ^^  mode  of  proeedaie    for  determining   them  ia  laid  down. 
In  the   abaeoaaof  any   enoh.  definite  prooedorot  UiePnneiiial  Sadder 
Amoen,  althoagh  he  had  ilrat  ordered  that  theeoaevondoMee  ehoold  b« 
biought  np  at  once  and  heard  together«  hae  loond  no  atber  oooyee  aa  to 
f  eoording  his  deaieioD,  hot  that  of  writing^  down  a  eopy  of  the  deciakn 
at  which  he  arriredon  eaoh  one  of  the  eases  between  the  several  deoroo* 
holders  aad  the  jadgment4»btoiv  and  this  aocident   of  ferm«  itseemato 
salt  has  probably  aaggefttedtbe  aotioo  that  the    oases  may  be  looked 
nponand  dealt  withes   inolated   cases   between  each  decree-holder  aad 
the  judgment-debtor  ;  hub  that^  it  seeps  to  me,  is  a  mere  form,  and  Wd 
ahonld  he  binding   oaieelyea    to  the   sabstanoe,  if  we  attempted  to   deal 
with  the  oase  in  that  way.    Whaterer  the  adTaoteges   or  disedTantages 
may  bo  in  the  matter  of  tsking  np  appeals^  we  are  bonnd  by  the  Letters 
Patent  el  onr  Ooort;  end  the   i6th  ebmso  vLpetMalj  provided  that  this 
Goort  shall  exeroise  appellato  jarisdiotion  «n  each  cases  as  are  aabjeotto 
I4>peal  to  the  High  Ooart  l^  virtae  of  any  laws   or  regulations   in  force. 
We  cannot  go  beyond  that  clause.    8.  S64  of  the  Code  of  Cif  11  Procedare 
olearly  provides   that  "no    appeal   shall   lie  from   any  or^   passed 
after  decree  and   relating  to   the  execution  thereof,  except  as  herein- 
before eixpressly  provided  ;'*  and   reference  Was  there  made   to  s.  283 
of   the    Code»    That  s.  888,  which  gave   the    Courts,  in    exeontioa 
proceedings,  power  to  determine  certain  questions  between  the  parties  to 
the  suit,  and  which  (irovided  appeals  in  theee  oaeesi  has  been  expanded 
into  a.  11,  Act  XXHL  of  186L    By   the   terms  el  the  latter  section 
Oourts  in  execution  of  decrees  have  reoeived  somewhat  larger  powers  in 
the  determination  of  qaestions   between  parties  to  the  suit.    Whereve* 
the  Courts  have  received  extension  of  ori|(inal  powersi  in  those  oaaes 
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iiot»  it   sMina  (0  me,  %  qdedtioii    in  may  sen^e  betwtten  iho  partieg  to  — — — — 

thetttit^  it  is  iio(  a  qae8ti<>ti  unlet  6»  11 » and  the  ftppeal  is  iMmsequently   ^s^b^*^ 

<iot  alloired.  v. 

Badha 

lCAC?aiB$oli,  J.— I  qaifce   oaiiatir  tbat»  as  regardfl   the   rival    deene«     Mudduh 

XoHUN   Doss* 

holder*  i&  these, oases,  theM  is  no  a|>peal.    Bat  as  regards  the  aotaal        -.^ 
jttdgmentMiebtor,  I  still   itidine  te  the  opinion  whieh  I  expressed  io  Hiwsh  Lau 
tefetrinjt  the  oase,  that  the  nppefti  lies  in  efteh  ease  as  a^^aiiist  hitn  alonot  v. 

the  oi*der  appealed  from  being  solely  bettreen  the  parties  to  the  suit  in     J^^^"^ 
which  the  order  was  made.  MoevK  Uoss. 

HoBHouss,   J.— 'I  am   of    the   same  opinion    as  the  learned    Chief  ^^^^  ^^^ 
Jostioe  and  my  learoed  oolleagnes  Seton-Karr  and  Lonis  Jaokson»  JJ.  ^ 

The  material  f  aets  %t%  that  iH  the  Geurt  cl  lb»  Prinoipal  Sudder  Ameen  3^^^^ 
there  were  several  deoree-holders  holding  decrees  against  one  and  the  iioitoiiOoss. 
same  jadgment-debtor.  There  was  also  a  sum  of  money  payable  to  the 
Jadgment-debtor  in  tbe  hands  of  Hh  officer  of  OoVemmeat,  within  the 
meaning  of  s.  237  of  the  Code  of  Civil  Prooedare.  Each  of  the 
deoree-holders  blalmid  a  portion  of  thai  sam  in  aattsfaotiDnof  his  decree* 
and  the  aggregate  of  the  claims  of  all  the  decree-holders  was  in  excess 
of  ihe  snm  in  deposit.  The  prinoipal  Sadder  Ameea  lamped  all  the 
deorees  togethef,  and  passed  <me  and  the  same  order  on  all  of  them}  and 
by  that  order,  given,  as  I  shoald  suppose,  under  s«  242,  declared  thafr 
eaoh  decrea-holdor  ahoold  rsosive  a  part  of  the  sam  of  money  in  question 
rateably  acoordiog  to  the  li^monnt  of  his  decree.  OertinA  of  the  4eoree<» 
holders  now  appeal,  and  the  sabstantial  relief  they  claim  is  that  each 
should  be  paid  his  decree  in  full,  as  far  as  the  money  in  deposit  will  go» 
eceording  tO  the  pt^ority  of  Uttabhment,  and  to  each  appeal  the  rival 
dteree-liolder  as  well  a^  the  judgment-debtor  Ikre  made  parties 

The  question  before  us  is  whether  sm^  an  appeal  will  lie. 

I  agite  tliat  thk  Was  ae*  m  pvuoeduiia  under  s.  270  of  the  Act    If  it 
h«d  b6en,  au  apped  would  tertuMy  have  bean  bined  under  the  Full  * 
Bendh  yaHrtft  «•  be  fooad    in  Mimri  Saesr  t,  Mttkmqi^  M^MUfor 
B^^k  Bing  il). 

1  agrei  aUO  that  theM  Is  tto  prsdiee  pnxsedare  laid  down,  Md  that 
yet,  when  all  the  deoree-holders  were  hefsre  the  Pffaieipal  Sadder  Aifteen, 
atone  and  {the  same  time,  piuying  for  eiiecutton  of  their  «erei«2  decreea 
under  ss-  237  and  243  of  the  iTot,  the  Principal  Sudder.  Ameen  WM 
iMttd    to  fMs  ea  «vte  en  tlie  pnr v  of  eaih  ona  of  the  eppliaMitfr 

(1)  ilfita,  p.  13. 
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1808        ^^  PrioeipAl    Sadder   Ameen  did  pMs  aaoh  an  order,  and  this 

*'  an  order  passed  after  deoree  and  in  ezeoation   tbereoE."    Then  s.  3^4 


^^^a^^  saysthak  no  appeal  shall  lie  from  any  such  order,  except  as  ezpresaly 
9.  prorided,  and    s.    11,  Act  XXIII,  1861«  only  modifies  s.  364  in  so  imr 

Radha       m  regards  questioos  between  partite  to  a  suit. 
If  ^vV^DoM      ^oWt  here,  the  qneiiion  is  not  one  between  parties  to  the  snit ;  ii  is 

'  sabytaniially  and  really  a  question  between  riral  deoree-holders,  a  qoesSioa 

Hattss  Lall  i^  to  whether  each  shall  receive  eerkain  moneys  acoordins  to  priorifey  of 

V.  appl'Cation  for  ezeontion  of  deoree,  or  whether  all  shall  reoeire  rateably  t 

Raoba       i^nd  the  test  is  thii  that,  if  we  were  to   give  the  appellants   the  relief 

MoHuir^^Ba.  thej  esk.  we  should  hate  to  decide  aw  between  each  of  them  as  a  riva^ 

''"*^*        deoree*holder,  and  not   as    between  each   of   them  and  tbeir  eommon 

Pi7jri>rr      judgment-debtor,  who  has  no  Toioe  and  no  interest  in  the  qnestioa  lA 

^'         dispute. 
l^DDW         ^or  these  reasons,  I  hold  that  no  appeal  lies  in  the  esse  beforeos* 
MoBuir  Does.  


B^are  Sir  Barnef  Pe(MCOch,  Kt.,  CkUfJuHicB  Mr,  JneKee  BayZey,  Mr.  J«iHc9 
8§i(m*Komr,  Mr,  Judice  Ph&ar^  and  Mr,  Ju§iio€  Ifocp^tiMm. 

1868                Lr  TBI  XATTSB  OF  THB  Tetttum  ot  DIGUMBURSE  DABBB .• 
Fe6y.  3-  

Iv  TBS  XATTBR  OF  TBI  Pstmov  or  SOBOOP  OHUNDSR  HAZBA.f 

Pttreh<U4  0/2)acree6jf  one  o/esseroZ  Judgmeni^htor8--^Jb$9Mon^'^8uU  for 

OinUrifnUion* 

Ooe  ol  aeTenl  Joint  fndipneni-dehtors  who  ha%  taken  an  aeeigament  of  the  decree 
cannot  exeoote  it  nfcainit  his  oo-debtori.  His  only  remedy  ie  to  eoe  them  for 
coBtribution  towarda  the  amoant  he  paid  for  the  decree  in  the  proportfcm  fti  whicb 
they  were  bowid,  imUr  at,  to  eatisf y  the  decree. 

Iv  the  first  of  these  cases,  the  propoty  of  one  of  several  joint 
jndgment-debiors  having  been  sold  in  ezeoation  of  the  joint  decree^ 
that  debtor  appealed  to  the  High  Oonrt  ai^inst  the  legality  of  tho 
ezeontion  and  siile,  on  the  gronnd  that  the  purchaser  of  the  deoree  was 
benamidar  for  another  of  the  judgment-debtors.  The  oaae  oane  before 
a  Di?isioa   Bench   (Bayley   and  Pundit,   JJ.)»  who   remanded  it  lor 

re-trial  npon  this  and  certain  other  poiuts.  In  making  this  order, 
however,  they  dMerved  that  if  the  allegation  were  proved,  the  oaae 
need  not  be  further  gone  into,  and  the  sale  should  bo  set  aside»  as  they* 
*  Application  for  Review,  No.  890  of  1880,  from  a  jadgmeot  of  Bayley  and 
Pandit,  JJ.,  dated  the  2lBt  September  1888,  in  UisceUaaeoos  Appeal,  No.  131  of 
1868. 

t  Miacellaneoas  Appeal,  Ho.  864  of  1866^  from!an  order  of  the  Judge  el  Boer 
bhcom,  dated  the  3rd  October  1866. 
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were  of   opinioa   that  the  purchase   by  one  of  several  joint  jadgmeot*        ^°^ 
debtors  of  the  rights  of  the  deoree-hotder  amounted   to    a    satisfaction       in  thb 
of   the    deeree,  and   that    such  ]ndgment*debtor   could   only   proceed    ""^pf^f.Qiy 
auainst   his  oo-debtors  for  contiibntion.    la   carrying  out  the  order  of  of  Dioumbu. 
nemand,  the  lower  Court  found  that  the  real  purchaser  was  one  of  the  *■■  Dabbib. 
joint  debtors.    Subsequently  on  review,  Bayley  and  Pnndit»  JJ.,  held       In  thb 
that   a  joint   judgment-debtor   could   purchase  the  joint  decree    and    xattbb  of 
execute  it  in  the  same  way  aa  tlie  original  decree-holder,  and  they  passed    q,  Soaoop 
an  order  to  that  effect.    The  debtor,  whose  property  had  been  sold,  asked     Chunt>bb 
for  a  review  of  tbis  order  as  being   contrary  to  the  decision  in  MuaH' 
KUhenkamineB     Chatodrain    v.   Mohima    Ohunder    Boy    (I)   that   one 
joint   judgment jdeb tor   who  had  purchased   the  decree  was  entitled  to 
execute  it  against  his  co-debtors,  only  after  deducting  his  own  share  of 
the  Uability.  and  only  to  the   extent  of  the  respective  liabilities  of  each 
of  such  co-debtors. 

The  learned  Judges,  after  hearing  Counsel  on  both  sides,  admitted  the 
review,  bub  expressing  a  doubt  as  to  the  correctness  of  the  above 
decision,  they  referred  the  case  for  the  opinion  of  a  Full  Bench  with 
th«  following  remaks  by—  : 

PtJNDiT,  J.— At  present  it  is  only  necessary  to  refer  the  case  to  the  Full 
Bench  to  decide  whether  the  optn  on  expressed  in  the  decision  of  Mn$9t, 
EishekkamiMB  ChawedraU  v.  Mohima  Chunder  Roy  (1)  is  correct 
law ;  and  if  it  be  Bo>  whether,  in  the  case  of  execution  by  the  joint 
debtor  being  taken  out  against  one  of  the  joint  debtors  for  the  wLole 
debt,  the  sale  is  liable  to  be  reverted.  The  point  decided  by  us  in  the 
former  review  regarding  the  powers  of  a  joint  debtor  to  purchase  a 
joint  decree,  and  to  execute  lb  against  his  co-debtors,  was  again  taken 
before  us  in  the  present  review ;  but  it  not  being  shown  to  us  that  our 
subsequent  ruling  was  opposed  to  any  other  ruling,  or  that  it  was 
opposed  to  law,  we  did  nob  think  it  proper  to  admit  the  objection  Uken 
on  that  ground ;  but  if,  in  course  of  trial  of  these  two  points  of  law 
submitted  by  us  to  the  Full  Bench,  that  Bench  discovers  that,  without 
trying  that  first  question,  the  other  two  questions  submitted  by  us 
cannot  iiroperly  be  tried,  we  would  request  the  Full  Bench  to  try  the 
correctneBs  of  our  further  opinion  upon  that  first  question  also. 

In  the  second  case  a  similar  question  arose  with  respect  to  the  rights 
of  a  surety.  The  case  came  on  appeal  before  Bayley  and  Macpheraon,  JJ.» 
who  by  consent  of  the  pleaders  referred  it  to  the  Full  Bench,  to  b« 
decided  with  the  first  case. 

(1)  2  Hay,  459. 
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Bibooi  ar$maik  Dm  and  Ohmtdtr  lUdhnh  Ohen  for  i]i« 
in  ike  flrBt  oaM  :^ 

Mr.  Ihyn4  (ii*>>oo  JT/Mtfn  KUAort  (7A«m  with  kim)  eonira. 
Baboo  i9r«efua^  Ih$9  for  tho  petittQuer  in  th»  Boopnd  oaaa. 

Baboo  /«^fMUi»iiiMl  Mook&i—  tom^rm* 

Tho  opinions  of  tbo  FbH  B^ncb  w«r«  m  followi  :^ 

PBA00CX9      OJ.      (BlTLVr      Ud     MtdrSBSBOV,      Jit 

In  iho  ilrBl  onao  (Ho.  800)  oortAia  plBinfitfli  sae  to  ohImhiob  the  rm* 
of  their  OBtato.  U  doao  not  apponr  wh»t  (iMir  reBpootff^B  intoferta 
in  Ibo  OBUto  were.  Bai  it  ftppem  that  they  failed  in  tbo  emt^  Mid 
were  rendered  liable  for  costa.  But  nniesa  we  know  the  eitenft 
of  their  reapectire  interest'*  in  the  estate,  we  oannot  say  in  what 
proportion  aa  between  themselres  they  were  each  liable  for  thoa« 
ooatB.  Ono  of  tiM  peraona.  howerer,  against  wbooi  the  deoree  was 
paaaed  for  ooalo,  unknown  to  the  othera,  purclttsecl  the  benefit  of 
that  deeree  againat  himaelf  and  the  others  in  the  naae  of  a  third 
person  benami,  and  then  he  attempted  to  issne  exeoatlon  agiint  the 
othera  for  the  whole  d-bt  which  waa  due  Iram  him  and  t^em 
jointly.  T^e  Jndge  held  that  be  had  a  right  to  iaana  tluU  ezeoolMi. 
It  is  nnneoeasary  for  me  to  go  through  the  aereral  de?iaioaa  of  tha 
Division  Beach  upon  the  snbjeot-  The  last  deci«iQa  was  thiff«  that 
the  par^  who  parchasAd  the  deoree  bad  a  ri«ht  to  issao  exeoatiisa 
against  the  others :  bat  finding  that  the  tlooiaioa  of  Ifasst  JCmAs»» 
hamiMm  Ohowdrain  r.  Mohima  Ohund^  So^f  (1)  nndar  which 
one  of  aereral  judgment-debtors  pomhaaiag  a  deocae  agsioat  bla^ 
aalf  and  othera  waa  declared  entitled  to  eieente  it  against  tha 
ethAra  only  after  <1edaoting  hta  own  share  of  the  liability*  and  only 
to  the  extent  of  the  reapeetire  Uabilitea  of  each  of  the  other  debtors, 
the  Division  Bench  referred  the  oa»e  to  a  Foil  Beach. 

Under  a  208,  Act  VlII  of  1859,  the  assignee  of  a  deoree  baa  a 
right  to  iaane  ezecntioa  if  the  Judge  think  it  juat  and  proper  that  he 
should  be  allowel  to  do  so.  The  question  then  Arises,  whether  it  it« 
proper  to  allow  one  of  sereral  debtors,  who  haa  parchaaed  adeeree 
against  himself  and  theotherSi  to  i^sue  excution  ngainst  his  c  »-4^btors 
and  reoorvr  from  tUem  the  whole  «mouut  P 

The  case  not  being  porided  for  by  any  ypeoifio  role,  it  beoomei 
necessary  for  the  Ooort,  under   Begulation  III  of  179^  todocide  the 
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ctae  •oeordiBg  to  the  principles  of  joatioe,  eqtiiiy,  and  good  eamoieftotf  1MB 

The  OoQit  m&Bt  tliereft)fe   decide   wbether  it  is  aoocnrding  to  the  pn»ai»  Intb« 

^esof  juiltiOe  and  eqcKity  Siiid  good  conscience  to  sHoir  one  6f  several  MAnasii  or 

dtetitoM  alid€»a  decree  to  purchase  the  desire,  and    levjT   the   whole  ^^j^j^^ 

ai^oniit' agatnit his  codebtori.    If  he  ooulddo  soi,   one  61  nine  sereral  aai  Pabkb. 

dilltors,  liable  ttmoni^   theinselTes   to   pay    eight-ninths  of   a   debt»  l^^is 

ifizght  ptirchase  thi)  Hrhole    debt    for  one^ninih  of  ihe  amcllEint   of  it.  MATTaaor 

If  he  ootild  bnjr  the  whole  ot  even   eipht-ninths   when  he    had  paid  iMf  q,  So^qq^  ^ 

che-hinthas  the  phirehase^money  for  the   decree,  instead  Of  havhiif  16*  OnoHDaB 
pay  eight-niiiths,  he  Wonld   pay   one*ninth   and  put    eigbti-ninths  into' 
liis    pocket,  and  by   tfacLt    means  be  a  c^ih6r  of  seveiuhiitths  by  the 
transaction.    That  would  not  be   aocordtng  iothe  principles  of  juiitlc^' 

equity,  and  good  conscience. 

Kow,  having  to  administer  equity,  justice,  and  good  c&isolencet 
where  are  we  to  look  for  t^e  principles  which  are  to  guide  us'  P  '^e 
must  go  to  other  countries'  where  equity  and  jnsticd  are  administered 
upon  principles  which  have  been  tfie  erowfch  of  ^a^es,  and  see  how 
the  Courts  act  under  sim'ilaf ,  ciroumstahces  ;  and  if  we  ftrid  that  the 
rules  which  they  have  laid'  down  are  in  accofdanoe  with  tbe  true 
prmctplas  ot  equity,  we  oannot  do  wrong  in  following  them. 

If  the  decree  had  not  beein    sold,    the   judgment-creditor    might,   lA 
Ills  disoietion,  have  exebuCei'  it   agatnst  the^  debior   who  has   tta# 

purchased  it. 

Baboo  Sreenath  0oss,  who  argued  this  esls^  ^ery  ably  fbr  ifa^ 
appellants  rei^erred  to  8t6ry*s  Bqiiity  Jurisprudelfoe  (l),'and  cited  many 
^aseCtb  stibV  that  litL  m^b,  being^  one  of  several  debtors,  takiea  a^ 
af>sgihm^nt  of  a  debt,  h6  by  so  doiiig  discharges  the  debt  t^Kere  are 
also  ofie  or  tWo  other  oaWs  i/hich  were  not  referred  to  by  Baboo 
Sreenath  Dosi^,  One  is  the  oase  of  Beed  v.  W&rtia  (f)  in  which  a 
son  being  indebted  to  hiH'  father  upon  a  bond  fbr  A,00lX  and  in- 
tdrest,  snbsedtieiitly'  joinM  hb  father  as  sturety  nk  a  bond  to  Lord 
Ternbi  f6r  ffeorf  aiid  interest.  A  memoranduia  Was  endorded  upon 
the  bond  for  £l/)(K),by  ^Mchit  Was  agreed  between  ther  lather  and 
son  that  the  son  should  not  be  called  on  to  pay  the  prineipfial  sum  of 
ilfiOOf,  until  the  fathbr  AoaUl  have  pafd  alt  principal  money  and 
interest  due  on  the  bond  for  £50>.  The  sou  oompromised  the  claim  of 
IicM  yernbtt^s  execdktOi^S  on  iM  bond  foriS500,  and  the  question  waa 
Whether  th^  sobV  etecutors  eoutd  set  off  the  whole  of  thtot  debt  against 
(he  bond.    Lord     OOtte'nhtttt  said':— "The   qnestion  is     hoW  f ar     the 

(1)  Paras,  499  (6),  («)  andf  (d)\  &)  i'M:  H  0.,  881, 806*  p.  W* 
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1308       rftpretoitfttitiM  of  tbe  son,  tbe  surety,  btTinff  cynnd  €0  an  arranfc^meafc  , 


Iv  TH«       ^^^  Lord  Vemon't  exeoutora,  by  wbieh  th«  bond  for  £500  has  been  go6 

■Arram  or    rid  of  and  difcbarged,  are  entitled,  a*  a^inst  tlie  f athar^a  es  taie,  tri  demand 

^wDiovm^  mora    than  they  have  aeiually   paid  to   Lord  Vemon'a    azeooiorf  in 

aae  Da«u.   azooeration  of  tbe  Itablity  of  tbe  8on*8  estate,  upon    the  bond  for  £500* 

j~j^^       Now,  if  tbere   bad  been    no   antbority   npon     ilua    anbject,  I   sbonli 

MArras  at   hare   foaad   rery  little   difficolty  in   matdnk  a    preoedeot  for  deidtng 

"of i^iio^"  ^^'  nodar  these  oircanistanceB.  the  sarety    is    not    entitlad  to   demsod 

CBuvDja     mora   than   he  has   actoaliy   paid-    I   take  the  caae  of  an  agent*    Why 

^^'^  is  an  agoat  precladed  from  taking  tha  beneflb  of  parohaain^;  a  debt  aliich 
bis  principal  was  liable  to  disohargo  P  Beoansa  it  ia  bis  duty,  <n 
behalf  of  his  employer,  to  settle  the  debt  npon  the  beet  terms  he  am 
obtain ;  and  if  he  is  employed  for  that  parpose,  and  is  enabled  to 
proonre  a  settlement  of  the  debt  for  anything  leas  than  the  whole 
amount,  it  would  be  a  riolation  o(  hii  duty  to  hia  employer,  or  at 
least  would  hold  out  a  temptation  toviol&te  that  daty,  if  he  might 
take  an  assignment  of   the    debt,    and    so    make     himself  a  creditor 

'^  af  bis  employer  to  the  full  amount  of  the  debt  which  he  was  employed 

to   settle.  Does  not   the     same  duty   devolve    on  a  surety  P  He  enters 
into  an  obligation,  and   becomes    subject  to  a  liability  upon  a  coninct 
cf  indenmityt  The  oontract   between  h'm  and  his  principal  is»  that  the 
principal  shall   indomnify   him   from  whatever  loss   he    msy  sustain  hy 
reason  of  incurring   an  obligation  together  with    the   principal-   1^  ^ 
on  a  contract  for  indemnity  that  the  surety  becomes  liable  for  the  debt- 
It  is  by  virtue  of  that  situation,  and  because  he  is  under  an  obHgatioQ 
88  between  himself  and  the  creditor  of  hia  principaU  that  ha  is  enabled 
to  malto  the  arrangement  with  that  creditor.  It  is  hia    doty  to  msl^o 
the  best  terms  he  can  for  the  person  in  whose  behalf  he  is  acting.    Hia 
ooutraot  with  the  principalis    indemnity.    Can    the  surety    then   settle 
with  the  obligee,  and  instead  of  treating  that    settlement    as   payment 
af  the   debt,   treat  it   as  an  assignment     of  the     whole  debt  to    himself 
^         and  claim  the  benefit  of  it  as  such  to  the   full    amount,    thus  relievioft 
himself  from  the  situation  in  which  he   stands  with  his  principal,  and 
keepitig  alive  the  whole  debt  P" 

Applying  the  principle  of  that  oase  to  the  present,  let  us  see  bow 
it  stands.  In  that  case  the  surety  could  only  recover  the  amount  whicn 
he  had  actually  paid.  But  in  this  case  one  of  several  co-debtors  bavmg 
paid  less  than  the  full  amount  of  the  debt  seeks  to  recover  the  tmi 
amount  of  the  debt  from  tbe  others.  At  most,  he  is  entitled  only  to  an 
equal  proportion  with  other  debtors  of  tbe  amouat  which  he  pft^^  ^^ 
getrid  of  the  debt. 


FULL  BEKOH  ATTLINGS.  M8 

The    oiher  ease  it  Dowligg&n  v.  Bourne  (1),   whioh  I  think,  is   almost        Z868 
a  8ti*onger  case  than  the  other.    A,  and  B,  as  his  snreby,  hayinf(  given  a       jn  ^^^ 
joiat  and  several  promiss'^ry  note    to  C,    the    latter   brought    separate    hattib  o« 

actions  against  A  and  B  upon  the  note,  and  reoovecad  jadgment  in  both  o»  *Dio^mBO^ 
actions.    0  afterwards  issaed   ezecufcion   upon  the    judgment   obtained  bss  Dabib. 

a^nst  B,  whereby  B  was  compelled  to  pay  the   whole  debt   and   costs.         

Upon  a  bill  filed  by  the  administratrix  of  B  for  the  purpose  of  obtaining     xAirta  of 
an  assignment  of  the  judgme  it  whioh  had  been  reoovared  against  A.,  the  ^^*  Pbtitiow 
principal  debtor,  it  was  held  that  such  jadgment,  not   being  available  at     Cui?ndm 
law  in  the  hands  of  the  creditor,  was  not  available  in    equity  in  the  hands       £Uuuir. 
of  the  surety,  and    consequently    that  the    Court  .  could  not    oompel    an 
assignment  as  sought  by  the  bill.    Aldersou,  B.,  in  giving  judgmant  in  the 
case,  said  : — "I  expressed  my  opinion  on  the  hearing  of  this  case  that  the 
plaintiff  could  not  derive  any  benefit  from  the  assignment  of  the  judgment 
against  Oawthorue  ;  and  that,  supposing  that  to   be  the  case » there  was 
not.  any  ground   for  the   interference  of  a   Court  of   equity  to    deoree 
that  assignment.    The  question  I  desired  an    opportunity  to    considec 
was   whether,    nnder  the  circumstances,  there  would  be  any  remedy   at- 
law»  supposing  an  assignment  of  the  judgment  were  actually  executed 
to   the   executors  of   Mr.     Dowbiggen.    It  is    quite    dear   from   the 
authorities,  that  a   surety  who  pays   the  debt  of  the   principal    debtor  is 
entitled  to  the  benefit  of  all  those  securities  whioh  the   creditor  'himnftlg 
could  render  available  against  the  principal  debtor.    That  point  waSt 
in  effect  y  determined  by   Chief   Baron  Alexander  on   the  argument  of 
the   demurrer  in   this  case ;  and  I  cannot  he^p   regretting  that   he  did 
pot  then   dispose  of   the    question    of  law    which  is   now   raised^   and 
whioh  was  as  ripe  for  discussion  seven  years  ago  as  it  is  at  the  present 
time.    In   this    case  the   assignee,  if  he   obtain  an   assignment  of    tha 
judgment,  must  necessarily  proceed  in  the  name  of  the  assignor  to  enforce 
the  judgment    Now,    what  are  the   facts   of  the  case  t    A    joint  and 
several  promissory  note  was  entered  into  ^by  Cawthome  and  Dowbiggen 
as  his  surety.    The  note  when  due  was   not  paid,  and   the  payee  of  tha 
promissory  note  brought  an  action,  and  obtained  judgment  for   the  full  ^ 

amount  of  the  note  and  interest  against  Cawthome,  the  principal 
debtor ;  for  I  think  it  is  fully  established  that  Cawthome  was  tha 
principal  debtor.  The  holder  of  the  note,  having  obtained  this  jadg- 
ment against  *Cawthorne,  finding  that  it  was  not  likely  to  be  made 
available,  brought  another  action,  as  he  was  entitled  to  do,  against. 
Dowbiggen^  the  surety,   and  recovered  judgment  agiist   Dowbiggeis 

ri)2Y.  &C.,  462. 
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UU       UmOi0$mmBk6t  th*iiote  Mii  saiertfi    HemUggm  pvd  th^mmmnt 

of  iht  {nriooipal  moatj  inieratt   doe  on  Ibt'  acto  und  lbs  opsfcv   ^ 
UATm  OB    ^^®  aetipa  igainti  hiiD«  And  the  holder  of  tlio  aolo  bftYtsg  bom  ^of 
TBS  Pbtitioh  ti^tkflad  tho  wlkole  of  the  pr  iiicipd  iDoney  tmd  intofert»  had  «o  fnithig 

Of   DlOOUBC- 

miB  Dabkb.  olftifB,  except   perbape  in    respect    of  the  ecwte  of  the  Betxtt  msi^nwt 
—"^        GMrthome^ftiidif  he  had    afterwerda  rentBred  to  preceeden  the  j«d|cL 
HATTBB  oy    *^**'^  egftinst  Cairthorne»    the  Conrt  off  Kiag'e  Beaeh,  m  whiA  iitm 
▼■■  ^^no«  jmdgment  mm  reoorered,  woatd  have  interfered  in  a   Bmnmaiy    Mmwr 
CnoN^pa    ^  *^7  proceeding!  on  the  jn  dgment,  except  for  these  eoeta.    The  wtola 
^^^**^^      eflscty  therefore,  of     astiKning   the  jadgviient  to  the  pkintiff   woald 
be  to  giro   her  that    which  would  be  whoUj   oselessy  except  for  tba 
pnrpoee  of  reootering  the  costs  of  the  action  agabut  Cawthone,  and 
io  whioby  as  i^dministratrix  o(  Dowbiggea,  she  could  not  |>osBib^  baTe 
anyrigh^.    And  that  i(  had  been  felt  that   she  bad  no  sueh  ^ght  was 
eyident  from  the  te^er  t9  the  def eada^tSt  the  ^omi^ef,  of  those  coeta* 
^ecaseio  sobstanoeis   not  ^istingniahsble  from   the  cased)  before 
liord  Eldon,  in  whioU  be  sajra  that  il  f  bond   Is  giyen  bj  principal  and 
torety,  and  f^t  the  same  time  a  mortgage  is   made  for  aeairiQ|(  the  debt^ 
ihesoretj   paying  the  bond   has  a  right  to  stfmd  if  tb«  pbM»  ^tb^ 
mortg^ee  i  but  that  U  there    is    BOthingbvl   the  bond,   the  snrftji 

^ter  ^soharging  }t,  oanuot  ae(  i|  ^p  Vf^n^^  M«  PiWM^  dafator* 
It  |PP9ff(re.  to  ofie  tba^  any  ^b  ypim9^%  et  t^e  j^dgi^^l  nw^  he 
tcitiip^  ^less  ^  and  tKer^C9rf«  n^^Af  thft  ifl^ol^  o{  ^e  y^ynmettpye^ 

^  ^ink  the  ^)iU  mnst  be  ^mise^  ^  >it  af  thi^  B^W^t^  v^n^  I  fflai^ 
ijeadily  have  given  to  Mrs.  Dow  bigj^  whi^t  sh^e  rehired,  thoof^h  ^ 
If  as  perfectly  naeless,  t  think  the  bill  must  be  dismlsaed  i^pdnst  the^f 
wittioQt  costs.  There  is  no  gronnd  or  pretext  for  flaking  the  sorfty  pay 
^e  costs  of  tLe  principal :  the  bill  n^nfl  tVeref9ie  %1^  ^  4iB^n^9»d^ 
i^itboi^t  costs  agi^nst  the  defendant  Cf^l^oti^e.'' 
'  It  ne»pem  to  me  that  this  c^  s^ows  cl^ %rly  thu^  ^  ojoa  ix^^ 
istisfies  the  ludgment-debt^  and  takes  an  as  sijntment  of  it,  he  caanoi 
0  ^ofiprce  it  by  exeontion,  or  in  any  way,  against  his  oord^btors.  Hia 
^nly  remedy  is  to  sae  thei^B  for  con  tril^nti^n,  a^jid  to  cj^np^  ^.em  to 
pay'him  their  shares  of  the  amount  for  which  the  decree.  ifpM  p^rehaaed 
isLYmf; '  regard  to  the  proportion  in  whjoh  th^y  wer^  bound,'  ta<«r  te, 
tb  satisfy  the  original  decree,  l^  is  said,  if  you  do  not  aU,ojr  ttie  plaintiff 
to  execiAe  this  decree,  yon  will  put  him  to  all  the  incoDTenienoe  6i  ioBti. 
tutmg  a  regular  suit  for  ooatribntion,  Bat  sappoee  yoa  do  allow  hoa 
te  exebnte  it|  you  will  force  the  defieodanta  to  sue  for  eontribation^ 

(1)  Oopi9  Y.  Uid(iMo9»,  Turn  A  Russ,  23L 
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Ji  uppers  to  lie  that  tluit  c^aiinJy  woaUL  bo  ^  wrj  ineonvoiieiit  P0ipi«^        IMS 
9a»d  vrpiild  lead   to  a  multiplicity   of    Actions,   wluch  the  laV  abhora. ;; 

ft  aa    'Pit  V 

1%  appears  to  in^  ^PPn  ^^Q  generitl  principles  of  equity,  that  tha  uA.m%  of 
debtor  io  thia  aase  hayiox  takan  an  asaignment  of  tha  judgcoeQt^  waa  *••»  ^■'''tiow 
^qi  exUitlad  to  enforca  it  by  exeantioxL  agaii^al  bia  co4ebtara.  xaa  DAais. 

Then  tha  qaaation   anaea,   what  ii  to  beeone*  of  the  aala"  whiah  haa       in  raa 
taikaa   plaoe  under   tha   eaaoutioiiF    We  are  aakad    wfaetlMr  the  9ald    KATTiaoa 
ought  to  ba  reveiaed.    It  appeara  to  om  that  the  CBaditor  who  obtained     ^  Soaoor 
th«  aixeputiQa   onghti  oiot  to   bftViPi  thobaoaBt  of  the  mvw^  roaiizad      teimDaa 
ir09ti  the  mU  midar  that  axaentioa.    But  whether  the  aale  w  ta  ba 
f^vejnad^  80  as  to   dafursTe  tha  pnrohaser   aader  tha   aaecation  of  tha 
IwpaSt  of  that  wlmb  ha  has  daiit ad  Iram  hia  posohaaa,  ia  another  qneatioPf 
That  is  a  qnaatian   whioh   tha  Ooairt   oovld  not   daoida  ia  tha  fippMl 
nnder  s.  256.    All  that    the  Ooort  oonld   decide  under   that  section  was 
whether  the  sale  eoold  be  sat  aside  upon  the   gFoand  of  an  hrfeguUrity 
in  publishing  ar  conducting  the  sale^  not  whether  execatkm  was  granted 
aftar  tha  Jnd^ent  had  |>ean  satiafted. 

Further,  it  appears  to  i^  that  aq  appea|,  under  s.  1),  Ac;t  XXJSl 
pf  1^61,  fk£;ainat  thaordar  {or  ei^ecutiqo^  wQiddnot  aftsctapi^'ehaacpt 
ataNj»  iui4ei'  tha  avaccitiofb  inaamnoh  aa  hawaa  iio^a  party  to  th« 
promadioga-  Th^  only  «ay  to  raise  the  qoaatian  batwaan  the  oa-dabtoaa 
and  tha  puiohaaaF  ia  bya  vagalap  auft.  Whether  the  sa]l»  eanbe 
^ecaad^  aa  against  tha  porohaaen  eaiMiot  be  decided  hi  thia  appeal^ 
^d  wa  egcpiKf^  uu>  cpL^i9^  wpo^  i^. 

The  case  must  go  back  totheDiv&ton  Benoh  which  referred  it  for 
final  deciBiDn. 

ThesaAie  priaoiplea  ajp(]/  to  QMa  Ii(o.  SHyVhiob  if,  tha  oaM  (i9^ 

surety. 


Thatoatcaaa  w^gohacktatheDinaloD  BancAwhiahpafenwdft. 

SaTON-KAKB,  J*— I  am  of  the  samet  opioioiv  I  was  qoe  of  tha 
Judges  who  paaaed  the  decifdon»,  in  HWs^  Kidhenkamtnee  O?kow^. 
drain  v.  Mohima  Ohurn  Eoy  (I),  already  quobed.  On  that  occasion  it 
appears  to  have  been  assumed  or  admitted  without  argoment  that  the 
decree  was  prefectly  capable  of  azeontioa  ift  aoma  way  er  other,  afsd 
the  only  point  that  we  decided  waa  that  when,  one  of  several  judgment* 
debtors  purchased  the  decree,  he  oonld  not,  in  execution  thereof,  realise 
from  any  one  of  them  the  whole  of  the  debt  minu$  hia  own  share,  but 
thatba  was,  at  themosty  entitled  to  recoyer  from  each  of  tham 

(1)2  Hay,  469. 
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186$        ptHicttlir  qaoto  of  oonferilnitioa  to  the  common  dabi.    Aikor  liiiriii^ 

In  Yta^ ^^ tf^mento,  I   am  now    propftrod  to  go  still  farther  than    th« abore 

M^™***^    dactaion,    whidi   appears  to  me  oomet  as  ^  as  it  goes,   mad  cm  the 

or  DieoMsv  partkmlar  point  than  ra'sad   befote  as  ;   and  I   am  notr  prepared  ta  ssj 

bcbDabbb.  that  the   dacraat  under  the   circa oisUnoas,  when    parebased   bj  one 

iJTtiib      co-debtor,  onght  not  to   hare  baan   eTaoatad   at  all,   and  that  the  qbIj 

MAnrrs  ov    rsasady  of  the  dabtor-porcbssar  was  to  prooaad  against    hia  oo^rbton  k 

or  Bismnt    a  ragolar  suit  for  their  shares  of  the  oontrtbnfeion  to  the   eommon  deb^. 

OntmowM     ifi^akm  dadsion   to   thia  ellaet,   shatting  oot   the    OKcentiaa  of  the 

daorae  altogaiber  and  daclariog  the  debt  sztuigniBhed  as  isr  ss  the 


origioal  daorae' holder  was  coooamad,  is  ooa  oonsooaat  to  eqoi^,  ts 
pnbUo  polioy,  and  to  that  which  should  ba  the  aioi  of  our  Cooiti, 
ftlj  tho  aroidanoe  of  multifarioua  and  harassing  litigatioii  • 


As   regArds   the  porohasar  who  is  not   properlj    before  as,   I  slso 
ooooar  in  theoonclosions  arrired  at  by  the  laamed  Ohief  Jnatioe. 

Pesab,   J.«>I   agraa    so   antirelj  with  the  jodgmeot    of  the  Chitf 
Jostioe,  that  I  do  not  propose  to  add   anythtog  to    it»  except  to  Csrsf 
to  say    this,  that  it    seems  to  me   that  a  money  decree  may  ba  treated 
simply  as  an   order  of  the   Oonrt,  as    between  the    partiest  directing 
that  the  one  party   shall  pay  to  the  other  a  certain  sum  of  monef. 
Sxaontion   is  merely  a  pruoess   pro? idad   for  the  purpoae    of   secorisg 
obedienoa  to  this  order.    Therefore  as   soon  as   payment  has  been  msde 
by  the  person  ordered  to  pay,  there  is  in  one  sense  an  end  of  the  decree, 
and  no  further  azecntion  can  be  taken    nnder  it.    I  do    not   think  it 
necessary  to  go  further  than  that.    If  that  is  so^  then  the  moment  one 
of  the  joint  jndgment-debtors  in  the  case  before   ns,    who  was  bimsell 
bound  to   pay    the    who!e  debt,  did   satisfy    ihe   judgment-creditor  bj 
purchasing  the  decreei— and  asi  regards  this  result,   it  does    not  matter 
how  many  hands  the   decree  had  previously  gone  through^ — the  wbola 
object  of  the  decree  was  fulfilled,  and  process  of  execotion  oughl  not 
to  have  issued.    It  is  another  question  how  the  judgoien-debtor,  wbe 
has  in  this  way  satisfied  the  judgment-creditori  is  to  get    reimbursed  bj 
his  co-debtors  in  the  event  of  their  declining  to  do  so  without  cooipoliioo* 
The  obvious  coarse  for  him  to  take   is  to  bring  a  suit  against  thoA 
oollectively  for  contribution. 
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Before  Sir  Bamee  PeacoehKL,  Chief  Justice,,  Mr.  Justice  Bayley,  Hr  Justice 
Beton-Karr  Mr.  Justice  Phear,  and  Mr.  Justice  Macpkerson* 

BA.DHA  BINODB  OHOWDHRY  (Phuknrr)  v.  DIGUMBURKB  w^f^s 

DOSSB B  AND  OTBBES  (DEPBNDAH»3 ).*  ^^' 


NUND  KISHORBDOSS  MOHUNT  (Dbpbndant)  v.  THE  MAHARAJA 

OF  BURDWAN  (PLAiNTipp.)t 

Act  niT 0/1859, 8. 119— il«i  X  af  1859,  s.  68— JS?»  jiarte  Decree,  ApplicoUum 

to  set  aside. 

Process  for  enforcing  jadKment  is  execated  within  the  meaning  of  s.  1 19  of  Act  * 
YIII  of  1859  and  s.  68  of  A«t  X  of  1859,  when  an  attachment   of  the  property  of 
the  defendant  has  taken  place  ;  and  any  application  by  the  defendant  nnder  those 
sections  to  set  aside  un  e»  parti  dncreei  mast  be  made  Within  thirty  and  fifteen 
days  respectively  from  the  date  of  the  atttoliment  (1). 

Ih  the  first  of  these  cas^s,  a  qaestion  arose  before  the  Ditision  Bench 
whioh  heard  it  (Bayley  and  Pandit,  JJ.),  as  to  the  time  or  act  from 
which  the  period  of  thirty  days  allowed  to  a  defendant,  under  8.  119  of 
Act  YIII  of  1859,  to  apply  to  the  Gonrt  to  set  aside  an  e»  parte  decree 
against  him,  is  to  be  caloalated.  The  learned  Judges,  referring  to  the 
decisions  in  the  oases  of  Kanhye  Doss  v.  Ifohin  Ohunder  Ohowdhry  (2) 
and  Badha  Binode  Ohowdhry  v.  Modhoo  Soodun  Sircar  (8),  observed 
that  they  materially  differed  from  each  other  as  to  the  last  date  for  snoh 
application,  vts,,  as  whether  it  were  from  the  date  of  sale  or  from  the 
dale  of  other  process  in  execnuon.  .They  accordingly  referred  the 
question  to  a  Full  Bench. 

In  the  second  case,  the  plaintifE,  in  execution  of  an  e»  parte  decree 
under  Act  X  of  1850,  applied  for  attachment  and  sale  of  the 
defendant's  property.  On  the  day  of  sale,  the  defendant  presented  two 
petitions ;  one  to  the  Deputy  Collector  (the  Court  which  was  execating 
the  decree)  objecting  to  the  regularity  of  the  sale  proceedings,  and  the 
other  to  the  Collector  (the  Court  which  passed  the  ea  parte  decree) 
praying  for  a  new  trial  on  the  ground  that  he  had  no  knowledge  of  the 

•Speoial  Appeal,  No.  2M  ofI867»  from  a  decree  of  the  Additional  Prinoipal 
Sndder  Ameen  of  East  Bnrd wan,  dated  the  18th  September  1866,  reversing  a 
decree  of  the  Hnnsif  of  that  district,  dated  ihe  24th  Febmary  1866. 

t  MisoeUaneoos  Appeal,  No .  S17  of  1867,  from  a  decree  of  the  Collector  of  East 
Bardwan,  daied  the  6th  April  1867. 

(1 )  See  Bora  Khasia  v .  Jata  Sirdar,  8  B.  L.     (2)  6  W.  B.,  Act  X,  6i. 
B.,  78 ;  and  Act  XX  of  187 1«  Soh.  ii,    No.  157.    (8)  7  W.  B.,  188. 
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1868  imit  Tb«  GoIlMtor  refaied  the  application  for  a  new  trial,  under  i.  58 
RADHiL  of  Act  X  of  1869t  at  more  than  ftftaen  days  had  elapsed  sinoe  the 
BivoDB      attachment  f»f  the  defendant's  property. 

V.  Affainst  the   order  of   th*  Oollector,   the  ^lefendaat  appealed  to  the 

^'g2J^""  Hiffh  Oonrt  (L.  8.  Jackson  and  Hohhonse,  JJ.),   and  contended  on  the 

authority  of    Sadka  BtnoiBOhouMry  t.    Moihoo    BooShitt    Sirtot  (!)■ 

Ei8?oBiD<M  ^^^  ^^^  period  fof*  soakiiig  the  applSeMiM  most  be  ocmnted  from  tlie 
KoBuMT      date  of  sale^ 
Tna  *^^^  learned  Jadges,  however,  donhted  the  eorreetness  of  thst  rofing* 

If  AHABAJA  Of  and  expressed  their  opinion  that^,  as  so^n  as  execntfoo  of  some  prooesf 
BuBDWAX.  ^^  ^^^  aii^inst  the  defendant  had  apprised  him  of  the  faot  of  the  es  parU 
•decision,  he  was  bound  thereupon  to  apply  to  the  Court  witbto  fifteen 
daye  for  a  new  trial  i  and  tbey  cited  the  oases  of  Hotde  Na£k  Bof  r* 
Srojo  £%sior€  OhuekerbuHy  (2),  SKib  Okund&r  Shadoory  t.  LwekUi 
IMna  Ck<wdhraim  (3)  and  BhcHkk  Ootam  Ah^\  ▼  Shdim  Stfond^ 
Ko0m$af9$  <4)  as  supportincf  tMr  view  of  the  law.  Snt  as  tbe  erise 
Ml  net  been  ftilly  artfued  before  tHeii,  and  as  in  the  finvt  case  thi 
stale  qtfeMiott  had  been  referred  for  the  deciKioa  of  a  FuH  Betafeh,  th«T 
i^fentd  the  pi^sent  cate  siso  to  a  TfxiW  Bdnch. 

The  two  cases  were  heard  together* 

Bahooa  M9U$k  Ckunitr  Oh<nodf^  and  Mf^mU  Mohtm  Bsf  lot  ti» 
sfipdlnl  ia  lbs  8rst  owe. 

Baboo'  Baeiac&arii  Bdntrjee  for  the  respondents. 

Baboo  Umbica  Ohmm  Banerjee  for  the  appellant  in  the   s^acmid  etfe* 

Babooa  Ja^^Ddanuaii    Mookmje^   and     C^icader  JkfodAtcd'  Ghoi*  ^ 
UnfOtmlm^Ameet  AU  for  the  respoadent. 

4  , 

The  opinion  of  the  Fall  Bench  was  delivered  by 

Ri^bdfc;  C.J.— We  are  of  opirfioit  that,  in  ca^es  falling  nfi^ 
t.  119  of  Act  VIII  of  1858,  the  applibatidii  niont  be  made  witHii  s 
reasonable  tiane^  not  exceeding  thirty  daye  after  process  for  eaforoisg 
iShe'  judgment  hXM  besil  exebhted.  The  question  is,  what  is  the  mevQ' 
ing  of  the  words'  "within  thirty  days  after  any  process  for  enlorcing^ 
«be  jttdgmeiU  has  been  esieonted  ^  Whethdi'  they  mean,  in  the  csse^  of 
property  attaohed,  within  thirty  days  af ieif  the  sate,  or  simply  -^'^^^ 
thirty  days  after  the  attachment  F 

(1)  7  W.  B.,  188.  (3)  6  W.  Ri  Mis.,  «1. 

(J)  2  W.  B.«  Aot  X,  15.  (4)  7  W.  R.,  375. 
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Tamf   ani  Ibrkbfi  Jf.,    hav«  held  AaX   ihey  mean  withiii  tbirty       186S 
4iqra^  alter   Ike  pmpetty    Imb  beem   aotoallj  sold  (1).    If  tb«  timt  rans        '""•   •* 
from   aoAval  sale,  I   apprehend   that  they  mast   mn  from  the  dale  of      BiNooa 
csonirmation  of  sile ;  for,  ii*>til  it  is  ooaftrmed,  there  is  no  aotml  bind.    ^o^vDBgr 
lug  sale  of  the  property  in  execution.  Dioirsaoaifl 

The  case  wluoh  is  proyided  for  is  the  ease  of  decrees  passed  against  ^^f**** 
«  defendant  6sd  parte,  and  the  object  of  the  Legtslatnre  seems  to  bave  Nvno 
lieen  to  take  oare  (hat,  in  the  case   of   an   m   parts   deored,    the    party  K'i^ofts  Oo* 

mgainst   whom   it  is    passed  may  have   an  opportunity  of  showing  that  p. 

be  had  no  notice  of  the  snit.    The    Legishbtnre    hsTO  fixed    thirty  di^a  ^    ^^ 

sifter  process  for  enforcing  tbe  judgment  has  been  execated^    The    JLegia*    Bvanwrv. 

latnre   prorided   that,    before  an   e»   parte  decree  should  be  given,  the 

Judge  should  be  satisfied  that  the   defendant  had  been  served  with  a  sum* 

aons.    S«  111  says  :^'' If  the  plaintiff   shall   appear   in    person  or  by  a 

pleader»  the    defendant    shall  not    appear   in    person  or  by  a.  pleadeiv 

•nd  it  shall  be  proved  to  the  satislEK^tioa  of  th^  Oourt  that  the  summons 

was    duly  served,   the   Gourt    shall    proceed  to  hear  the  suit  as  parteJ* 

The    Oourt   cannot   pass    an   es$  parte  decree  against  a  del cndax^t  antii 

it  .is  satisfied   that   ihe   summons    baa    been  aer  ved,  and  it  is  only  to 

provide  hr  the  ooatiageecy   of   the   Judges   being    satisfied  that  the 

•ammoBS  has  been  served  when  it  has  not  been  served,  that  this  provK 

aioa  ia   saade   for  the    dafandants  coming   in   and    asking  to  ha?e  the 

«« parte  decree  set  aside.    If  the  plaintiff  makes  a  false   represeotation, 

ha  would  be  liable  to  panishment  for  perjury,  or  the  fraud  would  itself 

vitiate  the  decree,  and  the  other  party  mighs  on  the   ground  of   fraud, 

oome  ia  at    any   time  to  set  aside  the  decree.    Bu  t  where  a  defendant 

is  not    served   with  a  summons/he  may  not  know  of  the  decree-    The 

first  notice  he  may  have  of  it  is  when  .his>roperty  is  attached  in  execution. 

8. 119  was  to    provide  against  the  contingenoy   of  the  defendants  not 

being  served  with  a  samnsons,  and  it  allows  him  to  come  in  to   set   aaide 

the  judgment  within  thirty  days  after  process  for  enforcing  it  h«s   been 

executed. 

By  s.  2S3  it  is  provided  i-^**  If  the  decree  bo  for  money»  and  the 
amount  thereof  is  to  be  levied  from  the  property  of  tiie  person  against 
whom  the  same  may  have  been  pronounced,  the  Oourt  shall  cause  the 
property  to  be  attaohed  in  the  manner  following."  If  the  property 
eonsists  of  lands,  houses,  or  other  immoveable  property,  the  attaohmeut 
is  to  be  made  by  a  written  order  prohibiting  the  defendant  from. 
aKanating  the  property  by  sale,  gift  or  any  other  way,  and  all  pereons 

0)  I»  Sctiha  Biw)ie  OhqnOkry  v.  U^ho9  Soodank  Sircar,  7  W.  B.,  IM;  , 
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1808       ^^^   receiving  the   same   b/  purohaee,  gift     rr  oibenrites  cee«.  t35« 
'  When  ihftfc    notice  has  been   given,  the  process  of  stteehnont  has- 1  e<-ii 


BiNoDi      executed.      That    is  one     process  of  execution.      The    plaintiff   vbo 

Cbowdhby    Dxecntes    theprooess    is    at  t   to   sell.    S.   248    declurcs  tba  t  **  sales  in 

BioviuvBSi  Ax^oation   of    decree  shall    be   conducted  bj   an  officer  of    the  Courts 

DoMiB      Qg  |>j  i^ny  other  pen  jn  whom  the  Court  may  appoint.*'     * 

NvKD  It  appears  to  ui,  therefore,  thab,  as  soon  as   the  property  has  been 

^>*f<>**  ^<**attaehed  under  the  warrant  of  ihe  Court,    directing  the  bailiff  to  attach 

MORUlVT 

V.  it   in   eieoution,   thero    has   been  a    procees     of   execution  completely 

^    '^^'^         executed  and    the  party    wishing   to  have  the  export  a  decree  aet  aside 

XlHAaAJA  OF  ^        ^  ^  * 

.  3uanwAw.    must  oome  in  within  thirty  days  from  that  time. 

If  he  it  entitled  to  wait  until  thirty  days  after  the  sale  has  been  actually 
confirmed,  then  let  us  eee  what  time  he  will  get.  By  s.  246  it  is 
enacted  : — **  In  the  event  of  any  claim  being  preferred  to,  or  objection 
4>ffered  against,  the  sale  of  lands,  or  any  .other  immoveable  or  moTeahl« 
property  which  may  hare  been  attachd  in  execution  of  a  decree*  or  under 
any  order  for  attachment  passed  before  judgment,  as  not  liable  to  b« 
Hold  in  execution  of  a  decree  again^'t  the  defendant,  the  Court  shalW 
aabject  to  the  proviso  oontained  in  the  noxt  succeeding  seetion,  proceed 
to  inrestigste  the  samo  with  the  like  powers  as  if  the  claimant  had  bfen 
t>ripnal1y  made  a  defendint  to  the  suit,  and  a^so  with  such  powers  aa 
regards    the   summoning   of  the   original  defendant  as  are  eontaiaed  ib 

H.220.'' 

He  might  be  occnpied  six  months  (more  or  less)  doing  that. 
Then  he  is  to  proceed  und'^r  s.  248,  and  after  that  there  nasi 
be  a  proclamation  under  s.  249.  and  i^e  sale  cannot  take  plaoe 
until  after  thirty  days  from  the  date  of  proclamation.  Under  s.  256i 
before  the  Court  can  confirm  the  sale,  thirty  days  are  allowed 
*  for  application  being    ma'le   to  the   Court  to  set  asida   the    aale   cm 

the  gronnd  of  irregularity ;  and  if  no  such  application  bemadetthe 
Court  shall  pass  an  order  confirming  the  sale.  So  that  the  party  gets 
thirty  days  after  proclamation,  and  thirty  days  after  the  salcb  before 
eonfirmation  can  take  place,  in  addition  to  any  tim^  occupied  in  conse* 
quenoe  of  claims  to  the  property.  Then,  in  addition  to  that«  under 
s.  256,  he  may  oome  in  and  represent  that  there  was  an  irrennlarity  <Mr 
any  other  matter,  and  thus  oocnpy  the  Court  for  a  oonsiderable  time  # 
and  then,  if  the  oonstraotion  oontended  for  is  correct,  he  is  to  hare 
thirty  days  in  addition  to  all  this. 

-In  the  order  of  reference  in  ca«e  No.  317,  L.  B.  Jackson*  J.,  has 
slated  the  point  so  clearly  that  we  cannot  do  better  than  give  bis  own 
words.    lie  says  ;— «  If  wo  were  to  hold  otherwise,  it  would  foljow 


FULL  BENOH  BULINGS. 


951 


tkafc  tbe  deiendant  might  raiae,  ftaocesstyely,  a  nnmber  of  objeotiona  to 
the  proclamation*  or  to  the  sale  of  his  property,  and  oonteat  these 
qaestions  in  every  stage;  and  finally,  when  the  deoision  had  been  given 
against  him,  and  the  sale  was  confirmed,  he  might  then  tnrn  round  and, 
nnder  a.  58,  cUim  a  new  trial.  It  appears  to  me  that  the  Legislatare 
oannot  have  inten'^ed  tha^ ;  but  tha^  an  soon  as  execution  of  some 
process  or  writ  agidnst  the  defendant  had  apprised  him  of  the  fact  of 
the  decision,  he  is  bound  thereupon  to  apply  to  the  Court  within  fifteen 
days  for  a  now  trial," 

It  appears   to   u«,   therefore,  that   process  of  execution  is  executed, 
within   the   meaning   of    s.   119,  when  an   attachment  of  the  property 

takes  place,  and  that  if  tt'O  party  means  to  contest  the  validity  of  the 
decree,  on  the  ground  that  he  had  no  notice  of  the  summons,  he  must 
^ame  in  within  thirty  days  from  that  time  in  cases  nnder  Act  VIII  of 
1859,  and  within  fifteen  days  in  cases  tried  under  Act  X  of  1859. 

Both  cases  will  go  back  to  their  respective  Division  Benches   for  fioat* 
determination,  together  with  this  expression  of  our  opinion^ 
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Brfffre  8ir  Barnes  Pecuiock,  Kt^  Chief  JuHi4!e,  Mr.  Juaitce  Seion-Karr,  Mr.         --^-j^ 
^utHoe  L.  5.  Jackacn^  Mr.  JueHee  Thear^  and  Mr.  Juttice  Macphemn.  Mar^l^ 


NASSIB V.  GEIJNDEB  asb  othe&s* 

(hmi^fXalke  Senlevtee — Whtppiiig-^'iminal  Procedwe  Oode{Aei  XXV  of 

1861),  8.  46  (l)'^Act  VI  of  1864  (2). 

When  a  Hagistrate,  ia  exercise  of  the  powers  con  ferrecl  by  s.  46  of  the  Criminal 
Prooedure  C<m,  passes  a  oamalativesentenne  against  a  person  convicted  at  one  and 
the  same  time  of  two  or  more  offenoea  punishable  under  the  Indian  Penal  Code, 
Umldptr  Pbaoock,  C.J.,  and  Phbab  and  Seton-Eabb,  JJ.,  that  he  cannot,  in  addition 
to  the  penalties  preaoribed  by  the  Penal  Code,  sentence  the  prisoner  to  whipping 
nnder  Act  VI  of  1664,  nor  can  he  exceed  twioe  the  extent  of  his  ordinary  juris* 
diction  as  defiaed  by  s.  22  of  the  Criminal  Prooedote  Cede  (3>. 

.Held  farther,  |M/ Sbton-Kabb,  J.,  thst  in  the  case  of  hardened  offenders  a 
Magistrate  can  award  whipping  in  addition  to  the  maximnm  of  imprisonment  which 
he  is  competent  to  award  (4). 

Held  per  Macpubbsoit  and  Jacksom  JJ.,  that  the  Magistrate  may  in  tnoh  case^  in 
addition  to  awarding  double  the  pnnishment  which  may  be  awaited  for  a  singfe 
offence,  award  the  ponishment  of  whipping  f  but  only  one  whipping  can  be  awarded* 

Tbb  following  judgments  were  delivered  in  this  c^se-  by  the  FuH. 
Bench  (5): 

*  Beferenoe  to  the  High  Court,  by  the  Sessions  Judge  of  Mymenainghr  under 
(Sroular  Order  No.  17,  dated  the  I7th  June  1863. 

(1)  See  Act  X  of  1872,  s.  811. 

(2)  Ss.  8,  II,  and  13  of  Act  YI  of  1864 
are  repealed  by  s.  2,  Act  X  of  1872.  Ss. 
11  and  18  being  re-enacted  with  some 
modifications  by  ss.  313  and  818  of  the 
latter  Act. 

(3)  But  see  Manuruddin  r.  Oour 
Chandra  Siumadar,  7  B.  L.  B,»  16(L 


(4)  See  The  Quaen  v,  Udai  Patttekj  4 
B.  L.  B.,  A.  Cr.,  5,  and  Th€  Queen  v.. 
Banda  Ali,6B.  L.  B„  App.,  95w 


(6)  The  referring  order  in   this 
not  having  been   foond,  the  indgumutB 
of  the  FuU  Bench  are  abne  printed* 


F0LL  moH  EULnrei. 

'  UkCfnum,  J.*  Thli  oaie  htn  been  Mut  t»  %  TA  IhanA  hf  ^ 
yn^tm  DiyiBion  Court,  before  wbom  it  came  wben  eittiiig  as  a  Court  of  Bevi* 
Bion.  As  we»  unfortunately,  do  not  agree  in  tbe  new  we  lake  of  tbe 
point  referred,  it  becomes  neceseary  for  me  to  express  my  opinion  firsew 

Tbe  qnestion  is  what  is  the  maxima m  of  punishment  to  vbich  a 
ICagistrate  of  a  district  can  legally  sentence  a  person  convieted  at  ona 
time  of  tuo  or  more  offences  pnnisbeble  undsr  tbe  same  or  dlfllHWii 
■ectiouB  of  tbe  Indian  Penal  Code  P 

8.  46  of    tbe  Criminal  Prooedtre    Obde     ensets   tbal  ft   ilnll    be 

kwful   for   tbe   Court   to   sentence  sncb  person   for   tbe   olFeoceto    of 
ubich  be  sball  hare  been  tonyioted  to  the  serersl  penslities  preaerfbaA 

by  the  Indi%n  Penal  Cod^,  wbicb   snob  Court  is  competent  fo  inflict 
*  sncb  penalties,  vben  consisting  of  imprisonment,  to  oommeRce  the  one 

after  tbe  expiration  of  tbe  other Prorided  that,  if  tbe  case 

be  tried  by  a  Magiatrate,  tbe  punisbmeat  ahall  not  in  tbe  aggregata 
exceed  twice  tbe  extent  of  ponisbment  wbicb  socb  Magistrate  £«»  hy 
bis  ordinary  jorisdiotion,  competent  to  infiiot."  8l  2t  prescrfbes  ifaa 
extent  of  punishment  whiob  a  Magistrate  was,  at  tbe  time  of  tbe 
iBg  of  Act  XXV  d  1861,  by  bb  ordinary  jurisAotiOQ, 
to  iofliei^-*''  iBkprisonment  of  either  deeeriptioa  boI  eaeeedif^ 
€ii  two  year%  including  such  solitary  coDftnement  aa  is  antbviaad  fa^ 
law,  or  fine  to  tbe  extent  of  Be.  1,000,  or  both  imprisomBent  and 
flnein  all«asesiii  which  both  paniahments  are  antboriasA  l^^tiMi 
Penal  Oode.'^ 

When  ibe  Code  of  Criminal  Praoednre  became  Um  wUppisg 
not  a  pitnisbment  wbicb  could  be  awarded  under  the  Fetial  Code,  fitibie- 
^nently,  bowav^rt  Act  YI  of  18M  was  passed,  and  tha  pmiihlDeBft  of 
whipping  was  thereby  antboriaed  in  certftin  oases.  Tbe  questioo  ariaes 
whether,  in  cases  in  wbiob  wbippiog  may  be  awanM  under  Act  YI* 
of  1864,  wbippiz^  can  be  said  to  be  one  of  the  penaUias  proseriboi 
by  the  Indian  Psnal  Code,  wbicb  the  Ma^istrato  is  competent  %a  ItdBbl 
Within  the^meaning  of  s.  49  of  the  Criminal  Procedure  CodeP 

1  think  it  is  one  of  then  penaltaee.  Tbe  p^Bamble  of  Act  TI  of 
1864  declares  that  ''  it  ia  expedient  thai  ia  certain  oaaea  offetidera 
should  be  liable,  tinder  tbe  provisions  of  the  Indian  Penid  Oode^  to 
ttie  panishment  of  wbippixig  ;**  and  b.  1  det^at^s  that,  *^n  aZldition  to 
tbe  punishments  described  in  B.  58  of  tbe  Indian  Peha)  Oode^  ofl^ndera 
lure  also  liable  to  whipping  nndei*  tbe  prorisioiia  of  the  said  Coda.*^ 
Reading  the  preamble  and  tUa  1st  aection  togather,  it  a|»peati  to 
ne  that  their  effect  is  this,— that  8. 53  ot  tbe  tndiaa  Penal  Code  aiiiat 
be  reftd  to  if  whipping  trevi  ttioatioDed  in  it  a«  oneof  the  puitfcHnmUlu 
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to  which  offenders  are  liable  onder  the  provision)  of  the  Oodo^  and 
that  ail  whipping  onder  Act  VI  of  1864  is  to  be  deemed  to  be  whipping 
under  the  provisions  of  the  Indian  Peital  Code.  The  whipping  Act 
is  not  very  dearly  expressed.  But  thia  appears  to  me  the  only  mean- 
ing that  can  be  att«ohed  to  the  words  "under  the  provisions  of  the 
Indian  Penal  Oode,"  which  ocoar  in  the  preamble  and  the  1st  section. 

The  2nd  section  specifies  the  offences  for  tvliich  whipping  may 
be  awarded  in  lien  of  any  other  punishment.  It  is  as  follows:^ 
''Whoever  commits  any  of  the  following  offences  may  be  punished 
with  whipping  in  lieu  of  any  punishment  to  which  he  mi^  for  such 
offence  be  liable  under  the  Indian  Penal  Code,  that  is  to  say /'ice 
The  effecl  of  these  words  I  understand  to  be  that  the  sections  men* 
tioned  in  this  2nd  section  are  to  be  read  re8pe::tive1y  as  if  words  to 
this  effect  had  been  added  to  each,  *'  or  in  lieu  of  such  punishment 
(or  punishments),  the  offender  may  be  punished  with  whipping 
It  is  argued  that  as  this  2nd  section  says  that  whipping  is  to  be  in 
lieu  of  any  punishment  to  which  the  con?iot  may  be  liable  nnder  the 
Indian  Penal  Code,  it  is  clear  that  the  whipping  itself  cannot  bounder 
the  Indian  Penal  Code.  But  it  appears  to  me  that  *'any  ponishment'* 
must  be  read  as  ''any  other  puninhment:"  and  that  this  was  the  intCL- 
tMNi  df  ike  fhuaers  o!  the  Act  is  sh^wn  by  s.  8,  in  Which,  under 
prtolieely  stnilar  oitoudiStandeB^  the  word  '^ther"  ocoars.  Moi^wnM*, 
I  hav«  said  that  I  oonsider  that  by.  reason  of  the  preamble  andibs  1st 
8eolion>  aU  whipping  under  Act  Yl  oi  18^4  is  to  be  deemed  t9  b« 
whipping  wider  the  Penal  Code  ;  and»  if  I  am  right  in  that  opinietf » 
then  the  whipping  under  s  2,  as  well  as  under  the  'ether  sectione  of  tfan 
Act  must  be  deemed  to  be  under  the  provisions  of  the  Pssnal'  Code* 
On  the  whole,  1  think  that  whipping  is  one  of  the  penalties  presetibed 
by  the  Penal  Code  within  the  meaningofa.  46  o£  the  Onminal  Prooi* 
dure  Code. 

Then  is  it  a  punishment  which  a  Magistrate  is  cooapeteAt  to  iaft4ciP 
At  first  I  had  doubts  on  this  point,  the  powers  of  a  Mi^strate  Mug 
defined  in  s.  2^  and  whipping  not  being  one  of  the  pobishmeots  them 
mentioned.  But  it  appears  from  a.  8  of  Act  VI  of  1864  that  a 
Magistrate  of  a  district  has  the  power  to  punish  with  whipping  (  far 
unless  the  Msjpstrate  was  intended  to  kmyo  that  power,  it  wenl^ 
havB  besn  quite  mneoeiisary  to  enact  that  "ne  Sentettoe  n(  tHiippiag 
'afaail  be  passed  l^  any  offioer  ioteior  to  a  sabdi«ttnitte  Magis^ 
trate  of  the  first  olasS)  unless  he  shall  have  been  etpressiy  empowwed 
by  the  Looal  Qovemment  to  pass  sentences  of  whipping.'*  The 
exclwionlot  infexior  Mi4j;istratss  txoai  the  ezeroise  of  the  power  would 
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1868        teMi  to  import  the  potsetion  of  the  powor  bj  BQperior  Migistrmtec. 

'^^j[^^["^*As»  lf«gistnto*iiiaj  |MMa   sentonoeof   whippin^^.   and    m»  >entgnea- 

9.  of  whipping  mdar  Act  VI  of  18(4  it  to  be   dflemed  ft   eooteDce   pweaci 

OsmiDem.    ^^^^  ^^  proraiona  of  the  Penal  Code,  I  think,  farther,  that  wh^yping^ 

is  a  poniehment    whieh  a  Hagietrate   ie  (in   the   «or  Je   of  e.   46),    *^7 

hie  ordinary  jarisdiction,  oompetentto  inflict;**  that  istoaaj,!  think 

that  a  Magistrate  is,  by  his  ordinary  joriadiction,  competent    to  sontenoe 

not  only  to  the  panishmentt  mentioned  in  t.  2!l  of   the   Criminal   Prooo- 

dnre  Code,  but  also  to  whipping  either  as  the  only   pnnishment^   or  as 

an  additional  pnnuhment,  as  prorided  in  Act  YI  of  1884. 

Whet,  then,  is  the  greatest  amount  of  pnnishnaeot  whidi  a  Ifagistrate 
can  awar  I  without  ezoeeding  *'twioe  the  extent  of  punishment  wklA 
he  is,  by  his  ordinary  jarisdiotioo,  competent  to  infliot  f"  There  is  aa 
doubt  that  in  cases  of  con?ictions  at  the  same  time  of  two  or  mem- 
offences  puniahable  by  imprisonment  and  fine,  the  Magistrate  has  powar 
to  sentence,  in  the  who!  *^  to  four  years'  imprisonment  and  ttae,  with 
one  year's  additional  imprisonment  if  the  fines  are  not  paid.  But  it 
is  more  dtfllonlt  to  say  what  is  the  limit  in  cases  in  which  whipping  has 
been  awarded. 

According  to  the  literal  interpretation  of  s.  48  of  the  Criminal  Fro- 
oedure  Code,  a  Manistrate  (in  the  yiew  I  take  of  his  powers)  mif^ 
sentence  npon  seferal  oonriotions  at  the  same  time,  to  fonr  yean^ 
imprisonment  with  fine^  and  another  year's  imprisonment  in  lien  of  pi^* 
ment,  and  two  whippings  r  for  s:  48  says  only  that  "  the  pmiishnieiit 
shall  not  in  the  aggregate  exceed  twice  the  extent  of  punishment  which 
snch  Magistrate  is,  by  his  ordinary  iurisdfotion,  oompetent  to  inflict.'^ 
But  these  words  of  s.  48  must  be  read  with  the  provisions  of  Act  VI  of 
1884 ;  and  under  that  Act  it  appears  to  me  that  in  no  case  can  moT« 
than  one  sentence  of  whipping  be  passed.  Such  a  thing  as  double  whip. 
ping  is  not  contemplated  by  Act  VI  of  1864.  This  appears  to  me  from 
the  geneml  tenor  of  the  whole  Act,  and  is  shown  more  especially  by  the 
8th'  10th,  and  11th  Sections,  which  prorlde  that,  when  whipping  ia 
awarded  in  addition  to  imprisonment,  the  whipping  shall  be  inflicted 
immediately  on  the  expiry  of  fifteen  days  from  the  date  of  the  sentence 
or  (in  the  case  of  an  appeal  haying  been  made)  immediately"  on  the 
receipt  of  the  order  of  the  High  C!ourt  confirming  the  sentence, — thai 
''in  no  case,  if  the  cat^f  nine-tails  be  the  instrument  employed,  shall  the 
punishment  of  whipping  exceed  one  hundred  and  fifty  lashes,  or,  iftiie 
rattan  be  employed,  shall  the  punishment  exceed  thirty  stripes,"— and 
that  "no  sentence  shall  be  executed  by  instalments.**  With  these 
provisions  in  the  Act,  and  ni  the    absence  of  any    indication  of  aa 
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fntentioa  that  a  maa  shoald  be  liable  to  bs  sentenced  at  one  time  to 
more  than  one  whippinj^,  I  am  of  opinion  that  under  a.  46  only  one 
whipping  can  be  awarded. 

.  Bot  although  I  think  a  Magistrate  woald  be  aoting  within  the  letter 
%jl  the  law  in  passing  a  senfe:$nce,  amoaatiag  in  all  to  foar  years', 
smpriionment  with  whipping,  and  a  fine  of  Bs.  l^OOO,  or  an  ailditional 
period  of  imprisonment  for  one  year,  in  my  opinion  he  would  not 
exercise  his  discretion  wisely  in  passing  snch  a  sentence  on  any  person 
who  had  not  previoosly  been  convioted  of  the  like  ofEence.  For  it 
may  be  very  much  doubted  whether  it  was  the  intention  of  the  Legisla^ 
tare  to  authorise  whipping  in  the  case  of  a  second  offencct  except  when 
the  ordinniy  punishment  bad  been  tried  and  failed  ;  or,  in  the  case  of  a 
first  offence,  if  whipping  was  to  be  accompanied  by  imprisonment 
nndera  simultaneous  sentence.  The  punishment  of  whipping  for  a 
first  offence  is  one  which  recommends  itself  not  only  from  its  deterrent 
qnalitieSybut  from  this,  that  it  does  not  expose  the  ofiFender  to  the  risk 
of  contamination  and  derooraHsation,  which  he  necessarily  incnrs  if  sent 
to  prison.  The  latter  object  is  defeated,  if  one  who  Has  not  preTionsly 
been  convicted  fusing  the   term  in  the   sense  of   being  convicted  before 

the  oommt<«sion  of  the  offence  for  which  he  is  about  to  be  punished)  is 
■entonoed  to  imprisonment  as  well  as  whipping. 

The  Whipping  Act  is  one  in  the  construction  and  carrying  oat  of 
which  many  very  difficult  questions  arise  t  and  it  is  impossible  to 
warn  Magistrates  and  other  officers  sufficiently  strongly  to  be  cautions 
and  moderate  in  acting  under  it.  In  no  case  can  a  Magistrate  be  justified 
in  passing  a  sentence  of  whipping,  if  he  has  any  doubt  as  to  his  legal 
competency  to  do  so. 

The  answer  which  I  would  give  to  the  question  put  to  us  is :— A 
Magistrate  is  competent  to  sentence  a  person  convicted  at  one  time 
of  two  or  more  offences  punishable  under  the  same  or  different  sections 
of  the  India  Penal  Code  to  imprisonment  for  f<>nr  years  with  whip' 
ping,  and  to  fine  amounting  to  Bs.  1,000,  or,  in  default  of  payment 
to  a  farther  period  of  imprisonment  not  exceeding  one  year.  This 
would  be  the  maximum  aggregate  punishment  which  any  Magistrate 
could  PASS  under  s.  46  of  the  Criminal  Procedure  Code' 

PhBab,  J.— The  punishment  of  whipping  is  given  by  Act  VI  of 
1864.  It  seems  to  me,  upon  consideration  of  the  preamble  and  the 
words  of   the  1st   section,   that   the  Legislature   in  passing  that  Act 

intended  to  make  the  punishment  of  whipping  to  be  read  thenceforth  as 
if  it  had  been  included  among  the  punishments  prescribed  by  the  Indian 
Penal  Code. 
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18e«  The  prMMbk  is  in  AeM  worda  i-*"  WlMma  it  fa  cKpedfant  HhiI.    ia 

oertMA   cMeii,  ofleolen   afiould   be  lUble*  under  the  proTieiena  of  the 
«.  Indian  Penal  Cole,  to  the  pnniahmenfc    of    Whipping ;  it  fa  eneeted  mm 

CiieHMa.  tMms  :**  8. 1  eaaeted  that,  **  in  addition  to  the  pnniahnienta  dnewibeA 
in  a.  63  of  the  Indian  Penal  Oode,  olfendere  are  alao  linble  to  «hi|i|iia« 
nnder  the  proriatone  of  the  aaid  Oode."  8.  a  of  the  aame  Jknt  wimo 
■eme  to  me  by  taplioa^iott  ti  fftTe  poffM*  to  n  Magialrate  to  pnan 
aemenoes  ef  wUppinff*  **  No  aentenoe  of  whipping,"  it  aajra,  "  whmSk 
he  pasaed  by  any  ofl&eer  inferior  lo  n  Snbordinnie  MMiatrata  of  the 
firat  oiaaa,  anieaa  he  ahnli  ha?e  been  etproMly  eotpowered  hf  the  lioenl 
Government  to  paea  8«nt«»noee  of  whipping."  I  onnnot  eaeape  from 
the  eoodnaion,  that  Act.*  VI  of*l&64  iotenda  to  inaect  in  the  Penaf 
Code,  nmonf  the  paniabmenta  therein  preacribad,  the  pnniahment  of 
whipping,    and  alao  to  enapower    •    Megiateate  to  pnaa  aaet  n«Bwn  of 

whipping. 

Bnt  the  Aet  doea  not  anthoriae  n  Mngiatrato to  peea,  aimnltaneeoal/f 
aereml  aentenoea  whieh  ahall  tnfce  effeet  in  anoceaeioa  to  one  enetlMr. 
Th«t  previaion  ia  ffiren  aolely  hy  the  Code  of  Criminal  Pree-dnrf» 
The  46th  eeetion  of  that  Aet  aaya  c— ^*  When  »  peraon  ahnit  he 
Tioted  at  one  time  of  two  or  more  otftncea  pnntahable  onder  tiie 
or  different  aectiona  of  fche  Indian  Penal  Code,  it  ahnll  be  Hwfnl  for  Hie 
Conrt  to  aentence  aneh  peraoa  for  the  olfenoes  of  which  he  ah4l  hare 
been  eonirlcted  te  tHe  aeverat  penaltiea  prescribed  by  the  aaid  Code, 
which  aneh  Conn  fa  eompetenr.  to  itidict ;  snoh  penalties,  when  con- 
aisttng  of  tmpHtonment,  to  commence  the  one  after  the  expiradon  of 
the  otbeTk  it  ahall  not  be  necessary  for  the  Conrt,  by  reaaon  only  eC 
the  aggregate  pnniahment  for  the  several  offences  being  in  ezDegs  of  fche 
punishment  which  sach  Coort  is  oompetent  to  inflict  on  oon?iotio&  of 
n  single  offence^  to  send  the  offender  for  trial  before  e  higl>er  Coor^ 
•  Provided  that  in  no  case  shall  the  person  be  sentenced  to  imprisonmenl 
.  for  a  longer  period  then  fonrteen  'years  ;  and  provided  alao,  that,  if  the 

case  be  tried  by  a  BCaffistrato,  the  pnniahment  shall  not  in  the  aggregete 
eiceed  twice  the  extent  of  punishment  which  auoh  ]lagi«tiate  fat  by 
his  ordinary  jnrisdiction,  competent  to  inflict.** 

I  think  that  a  IfagUtrate  haa  no  power  to  inflict  a  anoeaaakn  e| 
punishments,  eaconpt  under  the  provisiooa  of  thfa  a.  46  of  the  Code  of 
Criminal  Procedure.  It  i",  therefore,  necesaaxy  to  consider  whatani 
the  Henteoces  which  that  aeotion  anthoriaes  a  Magistrate  to  paaa  to  take 
effect  in  succession.  It  is  clear  that,  unless  this  Act  haa  been  altered 
by  snbsequnt  legislation,  the  different  penalties  of  the  Indian  PeniJ 
Ctode  to  which  thfa  aeotion  refersy  are  the  penalfciea  preeeribeil  bgr  thlU 
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Code  at  the  time  that  the  Oriminal  Frocedare  Act  was  passed.  It  is 
also  clear  that  the  proviso  at  the  end  of  the  section,  uuless  similatly 
altered  by  sabseqnent  legislation,  means  now,  as  it  meant  when  it  was 
passed,  in  referring  to  the  ordihary  jurisdiction  of  the  Magistrate,  the 
ordinary  jurisdiction  such  as  it  then  existed. 

I  believe  there  is  no  contention,  but  that  the  ordinary  jurisdiction 
of.  the  Magistrate  as  it  then  existed  is  that  which  is  mentioned  in  s.  22 
of  the  Code  of  Criminal  Frocedare'  vu.,  that  he  may  inflict  imprison* 
ment  up  to  a  term  ot  two  years  with  a  fine  commn table  to  imprisonment 
for  six  months ;  so  that  it  appears  to  me,  unless  s.  4^  of  this  Act  has 
been  altered  by  subsequent  legislation,  the  Magistrate^  while  he  has 
power  of  passing  sentences  simnltaneonsly  to  take  effect  in  succession 
the  one  to  the  other,  can  only  in  such  atocamnlated  sentences  give  the 
penalties  which  were  prescribed  by  the  FenalCode  as  it  existed  at  the 
time  of  the  passing  of  the  Criminal  Frooedare  Act ;  and  that  he  was  then 
limited  in  the  aggregate  to  a  term  of  four  years*  imprisonment,  with  two 
fines  commutableinto  six  months'  imprisonment  each,  or  twelve  months* 
in  the  whole.  Now  it  is  not  soggested  that  the  raeauiog  of  s.  46  of  the 
Criminal  Procedure  has  been   changed  by  the  Legislature  otherwise  thaa 

by  the  passing  of  the  Whipping  Act,  as  it  is  termed,  or  Act  YI  of  I864w 
But  I  am  unable  to  find  anything  in  Act  VI  which  goes  the  length  of 
effecting  such  a  change.  When  the  Legislature  by  that  Act  inserted 
the  punishment  of  whipping  iuto    the  Fenal  Code  for  the  general  pur* 

poses  of  that  Code,  it  did  not,  as  it  seems  to  me,  intend  to  alter  the 
meaning  or  scope  of  any  other  existing  Act  of  the  Legislature.  No  doubt 
this  Act  gave  powers  which  no  previous  Act  gave,  but,  excepting  the 
Penal  Code,  it  did  no  make  any  other  Act  utter  language  which  it  did 
not  utter  before.    If  the  Legislature  had,  when*  passing   it,  intended   to 

do  this*  it  could  have  done  so  expressly.  It  clearly  to  my  mind  bas 
not  expressly  done  it :  and  I  do  not  think  that  there  is  any  such  necessity 
arising  out  of  the  provisions  of  Act  TI  oC  1864  (remembering  that  it 
isaFenal  Act)  as  to  mnke  us  come  to  the  conclasion  that  such  a 
change  whs  effected  by  implication. 

One  the  whole,  therefore,  it  seems  to  me  that,  if  a  Magistrate  exercises 
the  powers  which  are  given  to  bim  by  s.  46  of  the  Criminal  Procednre 
Code,  and  passes  an  accumulated  sentence,  he  must  confine  himself  to 
the  penalties  prescribed  by  the  Penal  Code  before  it  was  altered  by 
Act  TI  of  1864.  He  cannot  inculde  in  that  sentence  the  panishment  of 
whipping,  and  he  cannot  exceed  in  the  total  twice  the  extent  of\hi8 
ordinary  jurisdiction  as  deficed  by  s.  22  of  th)  Criminal  Procedure 
Code. 
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Jacoov,   J.^I  bftfv  tfriT^d  ftl  Um  hum  oooolasioo  ms  dj  eolktgM 

llaopli«no0»  J^  aod  graetftlly  for  Ibe  lame  ren«ns. 

It  is  remuteUe  enoogh  ibat  A^t  YI  of  186*.irhic1ilegBlxzct  the 
ponukmeiil  of  wkippinSv  i«  espresslj  dedgocd  by  iU  ierma  to  become 
I  may  hi/,  a  portion  of  Uia  lodiao  Penal  Code,  bat  cootaina  no  refereact 
wbaterar,  from  first  to  l-nt,  to  tbe  Code  of  CHmrnal  Prooecliire.  H 
tbe  reealt  of  tbat  omiation  were  ibat  neitber  tbe  Criminil  Frooedait 
Oodi^  nor  an  j  otber  Act,  ezoepfe  tbe  Indian  Peml  Oode,  irere  dftardl 
or  affeetedbr  ibe  proTrJont  of  Act  TI  of  1864^  it  aeema  to  ma  thil 
the  mnit  would  be  that  no  olBoer  or  any  Cooii  wbntever  would  bt 
oonpHent  to  iniiet  tbe  imnbbflMat  ofwhipfMnflT'  bccnnae  ifSilSaf 
tbe  Criminal  Procedure  Code  were  nnaflaetedbjtha  tenMof  AatYI 
of  1864b  tbe  aoTenl  Conria  and  officera  therein  ennmerated  woaU  itlil 
be  bound  by  tbe  limita  of  pnniabment  laid  down  in  tbat  aeetioDi  uA 
would  bare  no  aothoritj  to  go  beyond  those  limiti  bj  awnrdtng  a  MtaM 
of  whipping. 

Bat,  looking  to  tbe  term  of  a.  8  of  Act  YI  of  I86i,  it  appears  to 
me  tbat  tbe  LegiBlatore  intended  to  inTeat,  and  did  inveat,  all  ofBom 
not  inferior  to  a  Sabordin^te  Magiatrato  of  the  first  chMt  with  tin 
power  of  paaain'?  aetences  of  wipping,  and  that  it  reaenrtd  to  tbe 
Looal  GoTOKiment  tbe  power  of  aaihorizing  iaferior  Magiatrate  sin 
to  ezenase  the  like  power.  The  retolt,  therefore,  of  the  amalgamaiio  , 
eo  to  say,  of  the  Wipping  Act  with  tbe  Indian  Penal  Gode^  and  of  llie 
cperatioB  ef  th%t  Act  upon  the  Code  of  Criminal  Prooednre,  win  be, 
in  my  opinion,  to  ipsert  in  a.  63  the  puniahmenk  of  whipimig  u  oae 
of  thoa  to  which  offenders  are  liable  under  the  proTiviona  of  the  Co^  i 
to  inaert  in  the  teveral  i^Mstiona  of  t£.e  Penal  Code  enamenttdin 
as.  2,3»  and  4  of  the  Wnipping  Act,  the  punishmeut  of  wipping  *<  * 
punishment  to  which  a  person  committing  the  offencea  described  in  the 
respoctive  aeotionB,  will  be  liable,  either  in  lieu  of  another  puaisbiseBtt 
or  in  addition  to  the  other  paniahment,  aa  the  case  may  be ;  alto  to 
ndd  to  a.  22  of  the  Code  of  Criminal  Procedure  the  punishment  of 
whipping  as  included  within  the  ordinary  jurisdiction  of  the  Court  o^ 
Sessions,  of  the  Magistrate  of  the  district,  and  of  Subordinate  ICsgistrttti 
of  tbe  first  class  without  condition,  and  Subordinate  Magistrates  of  the 
aecottd  class  when  expressly  empowered  by  the  Local  Gorenihient,  tf 
punishments  each  waa  competent  to  inflict ;  and  lastly,  to  irttfodaeo 
into  the  Schednle  annezed  to  the  Code  of  Criminal  Procedure,  in  U<0 
column  of  pnnisliments,  that  of  whipping,  in  the  eeVeral  cases  and  uoasr 
the  respeotire  conditions  whioh  are  prescribed  by  the  Whipping  Aw- 
Tbat   being    ao»  and  tbe  limit  of  the  ordinary  jurisdiction  of  ^ 
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Ibgistrfttea  being  enlarged  to  the  extent  I   baye  said,   it  fleems  to  me  to        ia68 
follow  that  in  the  case  of  more  than  two  conviolions  of  the  offences  speoi-  ' '    '^'    ''   - 
fled  in  8.  2  of  the  Whipping  Act,   a  Magistrate  would  be  within  th6  strict       ^^^^ 
letter  of  the  law>   if  he  passed   sentence  of   punishment  not  exceeding    OoimokB. 
fonr  year'p  imprisonment,  with  fine  as  permitted  by  s.  82,  and  whipping     '    '    ' ' 
not  exceeding   thirty  stripes,  if  inflicted    with  the  rattan  ;   for  it  appears 
iff  mp  ^hat,  in  that   respeot  also,    there  is  a  modification  of  s.  46  of  the 
Code  of   Criminal  Prooedare   ia    respect  of  thist  that  it  would  not   be 
lawCnl  ior  the  Vagistratey  or  for  any  Qoort^    to  sentence  an  off ender,  no 
matter  how  many  <^ences  he  might  be  convicted  of,  to  more  Uian  thirty 
stripes,  U  the   rattan  be  the  instrument   of   punishment.    This  is  this 
conclusion  at  whiohT  have  arrived    after  careful  consideration   of  the 
subject ;  and  t  only  add  tbat  I   entirely  concur  in  the  observations  of 
my  o<dleague  Macpherson,  J.,  both  as  to  the  rery  numerous  and  difficult 
questions  of  oonstructiou  presented  by  the  VThipping   Act,  and   also  as 
to  the  extreme  caution   which  it  behoves   Magistrates    and   Courts  of 
Justice  to  employ  when  putting  in  force  the  provisions  of  that  Act. 

SBTOX-K^aR,  J.— There  is  no  doubt,  as  has  been  very  justly  remarked 
by  my  learaed  colleagues  who  have  preceded  me,  that  there   are  seven^ 

guest^ons  of  nicety  and   difficulty  arising  in  the  construottoQ  of  what  i^ 
icBOWn  as  tbe  Whipping  Act.  '  -  i 

On  the  wbole,  I  am  indined,  substantially,  to  agree'  with  the 
^Bondttsions  arrived  at  by  Campbell,  J.,  to  be  found  in  the  printed 
papers  furnished  to  ns  for  this  reference,  which  oonolusions  are  dat^d 
the  !24tb  of  Septmber  1866.    Tbe  judgment  is  quoted  in  the  margin  (1). 

But  of  course  it  "becomes  necessary  for  me  to  state  more  partioularly 
what  my  conclusions  are.  1  deem  it  unnecessary  to  set  out  at  length 
the  various  sections  which  have  been  already  quoted  by  .my  leamecl 
colleagues. 

(1)  The  jadg^ment  quoted  was  appen^  isflicted  in  lien  of  any   other  punish* 

dedtevrafereneetothe  BighCourtby  ment,  no  other  punishment  can  be  in« 

the  Joint  Magistrat'o  of  iijmensing  in  fitoted  for  that  offAUocs.     And  when 

a  case  of  T%€  QueenW.  Vahmui  AHmed,  a  Magiatrate  has  puniebed otherwise  for 

and  was  in  the  followAig .  tarma :— '*  I  two  offences,  I  think  that  he  cannot 

think  the^  18  not  the  le  ^t  doubt  that  flog  for  a  third  offence.    Bat  in  eases  Us 

a  Magiatrkte  ein  sentence  for  oSisnoe  so  which  flogging  can  be  awarded  in  addi- 

paniahable  to  two  years'  imprisonment  tion  to  other  punishment,  it  seems  to 

and  fine,  or  six  months*    in  default  of  me  that  the  Magistrate,   haviag  juris- 

payment,  total  two   and  a  half  years;  diction  to  try  the  caas,  can  inniet  it  in 

and  in  case  of  two  or  more  offences,  up  addition  to  the  full  measure  of  his  or- 

te  four  years  and   flne,  and  one  jears  binary  power,  e.  gr.,  to  two  years  and 

'im^laonm'ent  in  defaifli  toial  five  years,  wl  months  a^d  to  stripes  in  addition,  or 

Flogging  cannot  be  iufliet^  in  lieu  of  to  five  years  and  stripes  in   addition/ 

any  jMirt  of  the  punisEment  or  punish-  and  the  maximum  number  of  Stripes 

'iiibiftB     which     can    be  in.flieted   for  caano<(  b^ doubled." 
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186S  The   firit  condnftion    atwhfobi   baTeai-riTed  it,  that  by  i.  I  of  Act 

-  YI  of  1864,   whipping  if   added   to  ».   53  of   ilM   Indian   Penal  Code, 
and  that  it  thereby  beoomet  a  Beventh   pnniihment,    which   offioen  M- 
Cavimn.     {^g  ^^j^  ^\^q^  q^^  i^re  ampowerad  to  adaniniiter. 

Then   comet  the   diffioalty  which  has  been  already   pointed  out,  m- 

ihai  the  Whipping  Act  contains  no  reference  to,  or  mention  wbateror 
of,  the  Code  of  Cnminal  Prooodnre,  and  yet  that  the  If agiatrate  oo^ 
to  be  held  to  admio later  ihe  Code  of  Criminal  Prooedure  viieB  be 
administers  the  Whipping  Act.  I  cannot  myaelf  donbt  that  wbes  s 
Magistrate  administers  any  of  the  ponishikieats  defined  in  the  Pesii 
Code  which  the  Whipping  Act  added  to  it»  he  does,  at  the  ssme  tim^ 
adminiatery  and  ia  boond  by  the  Code  of  Criminal  Procedure.  I  do  not 
think  that  ha  administers  whipping  nnder  Act  VI    of  1864  aion^  vni 

not  nnder  the  Criminal  Pktx^edare  Code^ 

But  when  we  come  to  look  at  a.  46  of  thatCode^  which  isarery 
Important  section,  altering,  as  IbelioTe  it  does»  the  old  orioinsllMi 
of  the  eonntiy  as  formerly  administered,  and  empowering  ICagistnlei^ 
Ineertaitt  eases  and  with  certain  restrictions^  to  giro  eomaltttw 
|mnishments«  I  do  not  think  that  we  are  justified  in  applying  thai 
partionlar  section  to  the  punishment  of  whipping,  which  can  ornay 
be  administered  by  Act  YI  of  1864.  I  think  that  an  express  meotioD 
of  this  s.  46  would  be  necessary  in  Act  YI  of  1864  to  enable  t 
ICagistrate  to  make  whipping  cnmnlatiTe  for  first  offences ;  and  wiA- 
ont  such  a  distinct  proTisOb  I  shrink  from  holding  that  offenders  csb bi 
whipped  and  imprisoned  for  anch  first  offences. 

I  do  not  lose  sight  of  the  difficnlty  which  arises  il  we  Uy  it  dowB 
that  the  Magistrate  does  administer  the  Criminal  Procedure  Coda  ii 
an  cases,  and  yet  that  he  is  shut  ent  from  one  particular,  sectioo  of  it 
in  some  cases ;  but  I  am  boand  to  look  at  the  intention  of  the  l^^ 

tare  in  making^  whipping  a  legal  punishment  at  alL 

Looking  to  the  objects  of  the  Whipphig  Act, it  is  quite  olear  to  «^ 
that  that  Act  empowered  Magistrates  to  administer  the  pnalshm^^  ^^ 
whipping  to  two  broad  and  dis  tinct  classes  of  offenders ;  firstiy,  oifeeden 
whom  it  was  thought  necessary  to  punish  with  whipping  in  lieu  of  otber 
pnnishments;  and,  secondly,  more  hardened  oiTenders  whoi  oa  MO- 
Tiction  of  certain  specified  offences,  were  thought  fit  subjects  for  wbip* 
ping  in  addition  to  other  pumshments.  But  I  am  unable  to  come  to  the 
conclusion  that  Act  YI  of  1864  oontempbted  that  whipping  should  be 
cumulative,  except  in  the  case  of  hardened  offtoders. 

For  instance,  a  man,  not  being  an  old  offender,  is  arraign^  ^^^ 
and  conTicted  on  threo  distinct  tbeftSi  Mt  i^pean  to  me  that  it  irooU  ^ 
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competent  for  a  Megistrate  to  inflict  on  him  two   years  and  six   montbs        18^ 
for  one  theft,  aod  two  years  and  six.  months  for  a  second,  and  not  more       j,         (, 
than   this  for  three  or  four   instances  of  theft   tried  tojj^etber*    I  do  not  v. 

think  that  it  oonid  have  been  the  intention  of  the  Legislature,  and  it  ^^^'^■•^ 
certainly  is  nowhere  so  expressly  provided  by  Act  VI  of  1864,  that 
a  Magii'trate^  havinf?  ^ven  the  n)aximam  of  imprisonment  for  Ywo 
offences  of  theft,  conid  flog  for  a  third  offence;  or  that  having  gireil 
a  sufficient  amomt  of  punishment  for  one  offence,  he  couId»  in  addi« 
^ion  to  imprisonment,  inflict  a  whipping  for  a  second. 

I  am  quite  clear,  on  the  other  hand,  that  in  the  case  of  hardened 
offenders  contemplated  by  s,  4,  he  might  give  the  maximum  of  imprison* 
ment  which  he  was  competent  to  awards  and  might  give  a  whipping  of 
thirty  stripes  in  addition,  because  I  think  that  the  law  itself  expressly 
provides  for  this.  Further,  I  do  not  think  that  in  any  case,  looking  to 
the  provisions  of  s.  10  of  the  Act,  he  could  give  oumulativo  whip, 
pings,  that  is  to  say,  he  could  not  give  thirty  stripes  plus  thirty 
stripes. 

These  are  the  conclusions  at  which  I  have  arrived,  after  some  dia* 
cussion  and  a  full  considerations  of  this  question;  and  it  appears  to  mo 
that  my  conclusions  do  not  sobstantially  differ  from  the  practical  effect 
of  those  arrived  at  by  Pbear,  J.,  except  in  the  instanoes  of 
offenders  previously  convioted,  and  1  may  not  take  exactly  the  bbxob 
view  of  evexy  portion  of  the  Act»  or  of  all  the  nice  questiona  which 
have  arisen  out  of  it. 

Peacock,  C.J. — ^There  are  two  questions  which  have  been  snb. 
mitted  for  oor  opinion:  first,  what  is  the  limit  of  jorisdiotion  of  a  Magis* 
trate  whith  full  powers  in  respect  to  im  prisonmeut  under  a.  40  of  the 
Oriminal  Procedore  Gode  ^ 

There  seems  to  have  boon  no  d^erenoo  of  opinion  npon  this  point. 
A  Magistrate  with  full  powers'  npon  oanviollDg  a  prisoner  at  the  same 
time  of  several  offences,  may  sentence  him  to  twice  the  amount  of 
punishment  whidi  snob  Magistrate  is  by  his  ordinary  jurisdiction 
competent  to  infliot,  that  is  to  say,  to  pimiahment  noi  exceeding  io  the 
aggregate  four  years'  imprisonment,  and  fines  sol  exceeding  Bs.  S,00(K 
the  ordinary  limit  oE  his  jurisdiotion  bei»g  two  years'  imprisonment^ 
and  fine  not  exceeding  Bs.  1,000;  see  s.  23,  Code  of  Criminai  Procedure* 

I  am  speaking  merely  of  the  extent  of  the  jurisdiotion  of  the 
Magistrates :  the  punishment  for  any  one  ol  the  offences  cannot  exeeed 
that  lor  which  the  offender   is  liable   nnder  the  Penal^Gode)  and  the 

should  be  awarded  severally » 
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18G9  ^^  diflSonlfcy  wbicb  totms  to  hare  ooonrrod  VM  wbetlutr,  it  eaob  of 

**  tvo  offeooet  were  ponUkftble  iritb  impriaoQineat  of  two  yean  and  fisi 


fl!^       tbe  Megistnte,  if  be  ftboold  fineaa  well  as  imprison  'to  Abe  fnll  extent  ol 

QtMMJ^MXu     two   years   for  esob  offeooe«  ooald   also  direct  by  his  aenteiiee.  that,  is 

defonlt  of  payment   of   Uie   fines,  tbe  offender  sbould  tnSer  addition^, 

imprisonment    I  bare  no  donbt  tbat  be  may  do  sa    I  take  tbe  cue  of 

tbef t  as  an  illnstraiion.    Tbeft,  by  tbe  Penal  Gods,   is   pnnisbable  ifitb 
imprisonment  of  eitber  deioription   for    a  period  not  exoeeding  thn^ 
years,  or   witb   fine,  or  witb  both.    Tbe  ordinary  jurit^dictian  of  th« 
Magistrate  of  tbe  district  is    imprisonment   of    eitber   description  doI 
exeeeding   tbe  term  of  two   years,  or    fine  to  tbe  extent  of  Bs.  I /)X^ 
.or  botb   imprisonment  and    fine.    Upon   oonriotion    of^    prisoner  of 
one  offence  of  tbeft,  tbe  Magistrate  conl^  eentenee  bim  to  tvo  years" 
inprisonment,  and  to  pay  a  fine  of  Be.  1,000.    Qy  the,64tb  seotio&of 
tbe   Penal  Code,  be  migbt  also  .direct  by  tbe  sentenoe  tbat,  in  defui& 
of  tbe  payment  of  tbe  fine,  tbe  offender'sbonld  suffer  imptisonmeDt  for 
a  oertain    term   regulated  by   tbe  65tb  section,  in  excess    of  any  otiMr 
imprisonment  to    wbicb  be  mi^it  bave  already  seotenoed  tbe  prisos^* 
By    tbe  65tb  section  of  tbe  Penal   Code,  tbe  term    for  which  thi 
Goiirt  directs  tbe  offender  .to  be  imprisoned  in  default    pf  jiaymentrf 
fine,  is  not  to  exceed  one-fonrtb  of  tbe  term  of  imprisonment,  which  n 
tbe   t^ftTiwiTiTn    fixed   for  tbe  offence,  if  the  offence  be  ponishabl^  with 
imprisonment  as  well  as  fine,   Tbus,  tbe  Magiatr  ate  migbt  for  one  offeooe 
of  tbeft  sentence  a  prisoner  to  two  years' imprisonment,  and  a  fine  of 
Bs*  1,000,  and  direct    that,  in  default  of  tbe  payment  of  tbe  fintiths 
prisoner  sbould    hp  imprisoned  for  a  term  not  exoe^ing  half  a|«Vi 
that  being  .one-toortb  part  oitbe  imprispniiieiit  to  wbioh  tbe  UagiitAi* 
migbt  aen^qe  bim  f<v,tbe  ol^noe. 

8. 46  of  tbe  Code  of  tbe  Criminal  Procedure  directs  tbat»**  wbetiApeWflo 
sbsll  be  oenvieted^at  one  -tmfi  of  twp  or  m<m.  ofenoee  pooishsble 
under  tbe  same  or  different  seetions  of  the  Indian  Penal  €oi»»  *^ 
sballbeUwfnlfortbe  Court  to  sentence  sucb  person  for  the  offeofl^ 
of  wbicb  besball  bave  been  cenvieted  to  the  se?exal  penalites  prescribe^ 
by  tbe  said  Cede,  wbidh  sncb  Oettrt  is  competent  to  inflict ;  anoh  pen»l- 
ties,  when  oensi«tiag  of  imprlsoament,  to  commence  the  pne  a(^  the 
expiratioa  of  tbe  otbor.  It  shall  not  be  4iece«sary  for  tbe  Court,  by  jeM<» 
only  of  tbe  aggregate  punishment  for  tbe  se?eral  offences  be'ng» 
excess  of  tbe  pHoisbment  wbieb  sucb  Court  is  competent  to  irfie*^ 
oonriotion  of  a  single  offence,  to  send  tbe  effeoder  for^trial  hj^ 
Ooart:  Ptofided  aiatianoease.BhaUtbe.peif«Wa.ba.|^iW^^ 


tfiat,  ifVih  oas^  be  tned  tijr«  MligiAi<ate»  the  {Ifitiiimment  afaall  tfoft  In  tto         1868 
•ig'regAte  exceed  t#icd'thb  extefit  of  pnnifihntBDt  whteh  ftdeh  Magistete  ""^         ** 
i»i  by  his  ordiflary  jurfsdiotioii,  oomp^eiitiio  ihflicfc."  ,f.**'' 

If  he  convicts  at  the  aain^  thne  of  two  offenoea  of  theft,  he  may  OBuwom: 
iteDteooe  for  each  offenoe  to  imprisonment  for  two  years,  and  a  fine  of 
Ma.  1,000,  and  he  may  direct,  with  regard  to  the  fine  in  each  case,  tbat» 
in  detolt  of  payment,  the  offender  shall  ^suffer  imprisonment  for  half  a 
year,  which  sbntedoes,  in  effeoti  will  subject  the  ofleader  to  two  year8» 
and  a  half  imprisonment  in  each  casey  unless  the  fines  be  paid.  By 
payment  of  both  the  fines,  the  prisoner  will  be  free  from  the  imprison. 
iiMnt  awarded  in  default  of  the  non-payment  of  the  fines* 

The  next  question  is— whether,  if  a  person  is  convicted  at  the  same  time 
of  two  or  more  offences  punishable  under  .the  Indian  Penal  Code,  it  is 
hiwfnl  for  the  Oonrt.  in  addition  to  the  penalties  prescribed  by  the 
Penal  Oode,  to  sentence  the  prisoner  to  whipping. 

There  is  no  donbtthat,  if  the  Magistrate  sentences  the' prisoner  for 
one  only  Of  the  offences  of  which  he  is  convicted,  he  may  sentence  him 
to  Whipping,  if  Whipping  is  Warrented  by  Act  YI  of  1664.  But  I  am 
clearly  of  opinion  that,  if  the  Maigistrate  sontehoes  the  prisoner  f  ut  both 
6ffenced,  whipping  cannot  form  a  portion  of  the  punishment  fdr  either. 

It  is  a  rule  of  construction  that  penal  Bteiutes,  or  Statutes  which 
subject  men  to  punishnlent,  are  to  be  controed  strictly  $  and  it  appears 
to  me  that  if  there  is  in  the  whole  statute  Book  one  Aot  more  than 
anotlrer  to  vrhioh  Uiat  rule  oughf  to  applied,  it  is  Aot  Ylof  1864 
which  sabjects  adults  to  the  punishment  of  whipping.  The  recital 
in  that  Act  is,  that  '4t  is  eatpendient  that  in  certain  cases  ofienderi 
ahoold  be  liable  under  the  provisions  of  the  Indian  Penal  Code  to 
the  punishment  of  whipping."  8  1  enacts  that»  '^n  addition  to  the 
punishments  described  in  s.  53  of  the  Indian  Penal  Oode,  offenders 
are  also  liable  to  whipping  nnder  the  provisions  of  the  said  Code/' 
The  word  "are"  cannot  have  been  intended  to  mean  that  whipping 
was  one  of  the  punishments  which  the  Indian  Penal  Code  authorused, 
because  it  was  not  so ;  that  punishment  was  purposely  and  adrisedly 
omitted  from  the  Oode.  The  word  is  used  in  a  future  sense,  and  means 
that,  after  the  passing  of  this  Aot,  whipping  shall  be  one  of  the  punish- 
ments  to  Vhix5h  offenders  shall  be  liable  nnder  the  Penal  Oode.  The 
Act  speaks  from  the  time  it  took  effect.  The  meaning  is  the  same  as 
if  it  had  »aid.  "offenders  are  now  by  virtue  of  this  Act  liable  to 
whipping/' 4ko.  8.  63  of  the  Penal  Code,  which  is  the  section  referred 
to  in  B.  1  of  Act  VI,  contains  merely  a  description  of  the  punishments 
to  whioh  offenders  are  liable  under  the  Code ;  that  is  tp  aaji  that  iLci 
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^^^        pttniahmonts  thardtn  enaner»t«d  are  ih«  mtmnA  ebmiet  of  ptmislimenft 
Vutn      ^  whiob,  by   tlie  Tsrioos    tactions  of  the   Oodo»  offenders  of  difEerenfe 
«•  Idnda  are  made  snbjeci.    The  effect  of  8.  1  ia  to  add  whipping  as  one 

ol  the  several  oImbob  oI  paniehmentai  and  inttead  of  there  being  six, 
B8  there  were  onder  the  Penal  Code,  there  are  now  seren  classes  of 
ponishments.  Death  is  one  of  the  paniahments,  imprisonment  ia 
another,  fine  is  another,  whipping  is  another.  Bnt  it  is  not  because 
death  is  one  of  the  punishments  enumerated  in  the  Penal  Code,  that 
death  is  a  pnnis  hment  provided  by  the  Cknle  for  every  offence  mentioned 
in  the  Code.    8ueh  also  is  the  case  ss  regards  whipping. 

8.  2  of  j&ct  yi  of  1B64  says,  that  "whoever  commits  any  Qf  the 
following  offences  may  be  punished  with  wipping  in  lieu  of  any 
punishment  to  which  he  may  for  luch  offence  be  liable  under  the  Indian 
Penal  Code/*  It  does  not  siy,  and  it  could  not  say,  that  by  the  Penal 
Code  he  was  liable  to  be  whipped.  Bat  it  might  say  that,  by  the 
Penal  Code,  as  amended  by  this  Aot>  he  shall  be  liable  to  be  whipped. 
Take  the  case  of  theft  8.  2  of  the  Act  does  not  say  that,  by  the 
Penal  Code  a  man  who  commits  thef  I  ia  liable  to  be  whipped,  but  it 
says  that  in  lieu  of  giving  him  the  punishment  infiioted  by  the  Penal 
Code,  vit.,  three  years'  imprisonmeot  and  fine,  he  may  be  punished  with 
whipping.  Ss.  3  and  4  render  offenders  liable  to  whipping  in  lieu 
of,  or  in  addition  to,  the  ponishments  imposed  by  the  Penal  Code. 

8.  46  of  the  Code  of  Criminal  Procedure  says  that,  "when  a  person 
shall  be  convicted  at  one  time  of  two  or  more  offences  punishable  under 
the  same  or  different  sections  of  the  Indian  Penal  Code,  it  shall  be 
lawful  for  the  Court  to  sentence  such  person  for  the  offence  of  which 
he  shall  have  been  convicted  to  the  several  penalties  prescribed  by 
the  said  Code."  But  it  does  not  say  that,  when  a  prisoner  shall  be 
convicted  of  two  or  more  offences,  it  shall  bs  lawfull  for  the  Coart  to 
sentence  such  person  for  the  offences,  of  which  he  shall  have  been  con* 
vioted  to  the  several  penalties  prescribed  by  any  subsequent  Act. 
The  punishment  of  whipping  is  not  one  of  the  offences  prescribed 
by  the  Penal  Code,  but  it  is  a  punishment  prescribed  by  a  subsequent 
Act  in  lieu  of  the  punishment  prescribed  by  the  Peoal  Code,  or  in  add* 
tion  to  it,  as  the  case  may  be.  The  proviso  in  s.  46  of  \he  Code  of 
Criminal  Procedure  declares  that,  if  the  ca^e  be  tried  by  a  Itagistrate, 

the  punishment  shall  not  in  the  aggregate  exceed  twice  the  extent  of 
punishment  which  sach  Magistrate  by  his  ordinary  jurisd'ction  is  com- 
petent to  in&ict.  The  ordiuary  jurisdiction  of  a  Magistrate  with  fnll 
powers  is  defined  in  s.  22,  t;t«.,   imprisonment   not  exceeding    two  years« 

or  fine  to  the  extent  ofBs.   1,000,  or  both.    If  whipping  bo  awarded  in 
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lieu  o(  or  in  additioQ  lo»  any  of  the  punishioeato  presoribed  bj  ihe  Penal        xggg 

^Codekthe  pnwighmento  for  the   several  oiSen^ea  will  in   tbe  aggregate"^ -'*— ^ 

exoeed  the  ogUenl  of  punishment  which  a  nu^trate  hj  bis   ordinary  v, 

jnriadiotloii  ia  oompetent  to  irfUot*  Ohvnoii, 

8.  %%  ol  the  Oode  of  Orimtaid  Procednre  is  not  intended  to 
doBoobe  the  punishmeot  allotted  to  the  several  offences  of  which  a 
man  nay  b«f  guiltji  bat  merely  the  ordhsaiy  jurisdiction  of  the  Magis- 
tratei  Take  theft,  as  an  example.  Theft  by  the  Penal  Code,  is  pnnish. 
able  with  three  years'  imprieoniDent,  or  with  finoi  or  with  both  i  bat  iho 
JMEagistrate  ol  the  distrioti  or  a  Magistrate  with  foil  powersi  cannot 
aenteoce  the  prisoner,  if  he  convicts  him  of  the  offence  of  theft,  to  three 
years'  imprisoiunenti  and  fine  without  limit,  because  his  jnrisdiction  is 
limited  ^  fewo  years'  imprisonment,  and  a  fine  of  Bs*  1,000.  The 
punishment  to  be  awarded  for  the  several  offences  is  limited  by  the 
eeotioas  of  the  Penal  Qode  which  provide  the  punishment  for  them*  I 
agree  thaty  under  Act  TI  of  1864,  a  sentenoe  of  whipping  may  be 
passed  by  an  officer  not  inferior  to  a  snbordinate  Magistrate  of  the  first 
elasa.  The  extent  of  whipping  to  whioh  a  Magiatrafce  may  sentence  is 
not  limited  except  by  s.  10  of  Act  YI  of  1864,  which  limits  the  amount 
of  the  punishment  generally*  It  naatters  not  whether  whipping  is 
imposed  as  a  punishment  by  a  ICagiat  rate  or  by  a  Sessions  Judge  :  each 
of  them,  if  he  can  pass  the  sentence  at  alU  can  impose  it  to  the  full 
extent  authorised  by  this  Aot. 

Take  theft*  as  an  example.  Theft  is  one  of  the  offences  for  which  an 
offender  may  be  punished  with  whipping  in  lieu  of  the  punishment 
awarded  by  the  Penal  OodOb  The  limit  of  the  punishment  is  contained 
in  s,  10  of  the  Aot.  .  *'In  no  case,  if  the  cat-of-nine-tails  be  the  instrument 
employed,  shall  the  punishmont  of  whipping  exceed  one  hundred  and 
fifty  lashes  ;  or  if  the  rattan  be  employed,  shall  the  punishment  exceed 
thirty  stripes."  By  the  Notification  as  to  the  mode  in  which  the  punish- 
ment of  whipping  is  to  be  inflicted  in  Bengal,  it  is  directed  that  the 
rattan  shall  be  the  instrument  used,  and  that  the  rattan  shall  not  exceed 
half  an  inch  in  diameter  (I).  If  a  man  is  whipped  with  a  rattan  for 
one  offence  of  theft*  whether  under  the  sentenoe  of  a  Sessions  Judge 
or  under  the  sentenoe  of  n  Magistrate  with  fnll  powers,  he  may  have 
thirty  stripy  with  a  rattin  not  exceed itig  half  an  inch  in  diameter.  If 
he  is  flogged  for  that  offence  with  ihe  cat-of -nine.tails  in  those  p&riH 
of  the  country  where  that  instrument  is  allowed  to  be  used,  he  mxy 
have  as  many  as  one  hundred   and  fifty  lashes.    It  cannot  be    supposed 

(1)  See  a  Noiificatioa  by  theLienteaant-Qovemor,  dated  28  thtfarch  1864,  phb- 
IWi9dia<ha(7a2sfK<^Gf40?<^efthslMiMai9h  Wi. 
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1951        tmit  it.  wai  ever  intended   thai,  if  a  man  should  be  convicted   of  two 

■  offences  at  tbe  same  time,   be  sboold  be  sabject  to  one   hundred   and 

^^       fifty  lashes  with  a  oat-of-nine-taila  for  each  offence,  amounting  to  three 

•OHmrmnL    handled  Ushea  altogether,  or  to  thirty  stripes  with  a  rattan  half  an  locifa 

in  diameter  for  each  offence ,  amoonting  in  the  aggregate  to  sizty  ataipes 

'with   snob    inBtmment.    If  a  -man  is    convicted    of  a  theft    today  by 

a  Magistrate  of  a  district,   he   may  be   sentenced  to  thirty   stripes  with 

the  rattan  ;  if  that  same  man  commits  another  offence,  and    is  convicted 

by  the  Magistrate    of  that    second  offence    six    months  hence,    he   caa 

have    thirty   stripes    with    a    rattan   for    that    second     offence.    The 

jurisdiction  of    the  Magistrate,    as  regards  whipping  .for  those  two 

offences,  ii  limited  to  thirty   stripes    for   each,  or  sixty   stripes  in  the 

"whole.    If  the  Magistrate  convicts  the  offender  of  two  thefts    at  the 

same  time,  is  he  to  be  allowed  to  give  twice  the  extent  of  the   ponis!^ 

mont  which  he  could  give  for  one  of  them  ?    When   the  Legislature  in 

1861  enacted  by  the    Oode  of  Criminal   Pix>cedure  that,  if  a   Magistrate 

should  convict  a  priso  oer  of  two  offences  at  the  same  time,  he  should 

liave  power  to  sentenoe  the  offender  to  the  several  penalties    prescribed 

by  the  Penal  Code  for  tlie  said  offences,  provided  that  he  should  not 

sentence  to  any  punishment  ezoeedi  ng  in  the  aggregate  twice   the  extent 

of  punishment  which  sach   Magistrate  was  by  his  ordinary  jurisdiction 

competent  to   inflict,  they    knew    what   they  were  about.    They  knew 

wbat  the  punishments  prescribed  by  the  Penal  Code  were,  and  they 

Imew  that  a  Magistrate  had  not,  by  his   ordinary   jurisdiction,  power  to 

inflict  more  than  two  years'   impri  so  nment  with  a  fine  not  exceeding 

Bs.  1.000.  They  would  have  taken  an  unjustifiable  leap  in  the  dark 
in  dealing  with  the  subject  of  puni'ihments  if  they  had  extended  the 
same  power  with  respect  to  any  now  punishment  wiiioh  any  succeed- 
ing legislative  body  might  think  it  justifiable  to  impose. 

S.  46  of  the  Code  of  Criminal  Procedure  must  be  oonstmed 
strictly,  and  limited  to  the  penalties  p  rescribed  by  the  Penal  Code  and 
to  the  ordinary  jurisdiction  of  the  ^fagistrate  as  defined  by  s.  22  of  the 
Code  of  Criminal  Procedure.  The  Legisla'ure,  at  the  time  when  the 
Code  of  Criminal  Procedure  was  passed,  never  intended  by  s.  46 
to  legislate  beyond  what  they  could  foresee,  and  to  give  powers  the  result 
of  which  must  haTe  been  unkown  to  them.  The  Code  *  of  Criminal 
Procedure  did  not  intend  to  allow  two  punishments  of  whipping  to  be 
inflicted  at  the  same  time  for  two  ('ffeuecs,  of  which  an  offender  migh 
be  convicted  at  the  same  time.  At  the  time  when  tho  Code  of  Criminal 
Procedure  was  passed,  the  punishment  of  whipping  did  not  exist. 
There  is  nothing  in  the  Code  of  Criminal  Procedure,  or  im  Act  YI    o! 
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186i»  from  which  the   Legislature   can  be  presamed  to   have  intended. 

that,    i£  a  man  ehoald    be  convicted  of   two    thefts    at  the  same   time,. 

he    might   be   sentenced   to    stripes    for    the  *  one,   and    to   imprison- 

ment   and  fiae  for  the  other.    The  limitation  in  s.    46   could   not  have 

that  effect;   it  is  limited    to  twice  the  amount    of  punishment  prescribed 

by  the  Penal    Code,    which  the    Magistrate  can    inflict   according  to  his 

ordinary   jurisdiction,    if  ib  be  held  that  he  can  punish    for  one    off encer 

with  stripes  when  he  punishei  for  both,  I  see  no  mod e^  by  wbibh  we  can 

esGftpe  from  holding  that   ha   may  punish    for  each  by    whipping.    He- 

lias  not,  as  it  appears  to  me,  the  power   of  sentencing  to  whipping  in  lien- 

of  imprisonment  for  each,  and  I  do  not  see  how    he  can   have  the   power* 

of  sentencing  to  it  in  either,    I  do  not  believe  that   ib    was  intended  td 

sanction  sach  a  croelty  as  to  allow  a  double  flogging  t^  be  inflicted  upon 

II  prisoner   oonvieted  of  two  offences    at   the  same    time.    The  object  of 

8. 2,    in   giving    whipping   in    lien  of   any   other    panishment,  appeara 

to  have  been  to  avoid   the    crowding  of  jails,  and   the  contamination  to 

which  offenders   might  be    su^tjected  by    being    inmates   of  jails..    But 

this  object  would  be   f rostrated  if  in  the   case  of  an  offender  being   con» 

victed  of  three  thefts   he  might    have  two   years'  imprisonment,  and  a 

ffneforone,  and  stripes  to  the  extent   of    thirty   with  a  rattan   half  an 

inoh  in  diameter  for  each  of  the  others  of  which  he  might    be  convicted. 

Looking  to  the  words  of  the  several  Acta  and  construing  them  accord. 

ingto  the   ordinary  rules  of  interpretation,  I   am  of   opinion    that,  if  a 

Magiytrate  proceeds  under  s.    46  of  the   Code  of  Criminal    Prooednre,  he 

must  confine  his  sentences  strictly  within  its  provisions..  If  he  proceeds 

under  Act   YI  of  1864,   in  the  case    of  a    conviction  for  two  offences  at 

the  same  time,  he  must  be  guided  by  that  Act  only  and  cannot  sentence^ 

the  offender  for  more  than  one  of  the  offences. 
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Before  Sir  Bame$Feacoch,  Kt,  Chief  JusHce,, Mr.  JusHceL.  S.JcuUcsorif, 
Mr,  Justice  Thear  Mr.  Juaiice  Maepherson,  and  Mr.  Justice  Mitter. 

BISSBSSUR  MULLICK  (Jtjdomendbbtor)  v,  MIHABAJA  DH1BA;K 
MAHATAB  CHUND  BAHADOOB  rDBCEEB-HoLDBER).* 

Act  XIY  0/1859,  •  20  (ly^ExeouHon  of  Deeree^Limitattoni, 

The  word  "  proceeding,"  in  s.  20,  Act  XIV  of  1859,  means  a  proceeding  not  ba-* 
rred  by  the  law  of  limitation,  and  ander  which  process  of  ezeoution  might  lawfully 
Mve  issaed  if  the  proceeding  had  been  opposed  (8) . 

Thb  Maharajah  of  Bnrdwan  obtained  a   decree   on   the  31st   Aogast. 

•  Hisoellaneons  Special  Appeal,  no.  486  of  1867,  from  an  order  of  the  Judge  or 
East  Burd wan,  dated  the  lOth  July  1867  ,  reversing  an  order  of  the  FtinoipaK 
Baddar  Ameen  of  that  distriot,  dated  the  dth  April  1867. 

(1)  Bee  Act  TX  of  1871, fioh.  ii.  Nop.  163  snd  167. 

(ly  See  also  QoUm  Ath^ar  v.  Lak^imani  VeH,  2  B;  L.  B^  App^,  t21. 
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Dbikaj 
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Gbubd 
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1869.  On  the  fOth  Angiut  1861  he  applied  for  eteeBtkm  ol  the 
decree^  and  in  porenanco  of  this  application  notice  was  eeired  on  the 
jndgment-debtor  on  the  24th  of  Jane  1862 ;  bat  no  farther  steps  to 
ezecnto  the  decree  were  taken  till  the  l3th  September  l865«  at  which 
tioie  ezeootion  was  admittedly  barred.  On  the  13th  September  1855 
a  second  application  was  made  lor  exeontion,  and  the  jadgmeut-debtor 
was  again  served  with  notice }  these  proceedings  wire  stniek  off  fcb« 
Ale  on  the  29th  ol  March  1866.  On  the  13th  ci  AogMl  1866  a  third 
application  was  made  praying  for  the  arrest  d  the  jadgment4ebtor  i 
and  this  was  loUowed  by  a  fonrth  ai^lkAtiott.  On  this  last  oocMikas 
the  judgment-debtor  opposed  the  exeoation  on  the  ground  thai  il  was 
barred  by  s.  |S0,  Act  XIV  of  18fi8*  He  admitted  that  he  had  notice  of 
the  preriuus  proceedings,  that  .tbey  were  real,  effectoal  and  bona  jUe 
and  tiiat  he  had  not  opposed  them,  bat  he  eontended  that»  when  once 
ezecation-proceedings  were  barred  by  lapse  of  time,  the  decree  was 
dead,  and  ooald  act  ba  revived  by  any  sobseqaent  proceeding*,  ereo 
though  the  jadgmeat-debtor  had  notice  of  them  and  did  not  plead  that 

tbey  were  barred  by  the  law  of  limitatioQ*  fie  cited  BhainUk  Sin(fh 
¥.  SadttI  AU  (1),  Boroda  Dehn  v.  Bre^rom  OhawdMy  (S)»  and  Kori 
Okwnder  Okuekerbutty  y.  Kumul  Ckimder  Sag  &h  The  judgment- 
oreditor,  on  the  other  hand,  sabmitted  that  s.  20,  Aet  XIY  of  1856? 
must  be  ooostnied  literally  i  and  that  the  Court  u«ust  allow  eieoatiai 
to  issue  if  it  found  that  any  real  and  effectual  prooeeding  to  keep  the 
decree  in  f6roe  had  been  taken  ** within  three  years  next  preceediog  the 
Bpplioation  f or  execution."  In  support  of  this  contention,  he  referred  to 
the  judgments  in  two  unreported  cases  nhich  were  annexed  to  the  record. 
Inconsequence  of  this  conflict  of  deciskms  the  Court  (Loch  and 
Hobhoose«  JJ.)  submitted  for  the  opinion  of  a  Full  Bench  the  questioB 
*' Whether  or  not  the.  present  application  is  barred  by  the  tezms  of  s.  20, 
Aet  XIV  of  1869?" 

Baboos  Borneo  Ohunder  MUier,  Ammd  Chmder  Ohoiol,  and  LuM§i 
Chum  Boie  for  the  appellant. 

Baboos  Jtf^odatttcnd  Mookajie  and  O&iinder  XaJOmb  Qhom  for  the 
renpondent. 

Tlte  jadgments  of  the  Fall  Bendh  ware  aa  fettom  r-» 

PiAoooXt  O.J.    (PsaA.!;.   Hkcnnaas,   and   Uznut,    SJ^   oonous 
iagX'-'We  think   that  the  oMe  !■  a  very  dear  one.    Ob  tfaalSthef 


fl)fiW.&.KM-,20. 
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(9K  W.  &,  Vw',  17. 
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S«piemb«r  I86&  aa  application  for  exeoatioQ  was  made ;   bat    at  that 
time  ezecntion  o!   the  decree   wai    barred  bj    limitation.    She   proceed- 
ings under  that  execution   were  stmok    off  on  the  29Lh  of   Mi^h  1866* 
Subsequently  another  application  for   execution   was  made    within  three 

years  after  the  13th  of  September  1865,  and  the  question  is  whether 
the  application  which  was  made  on  the  13th  September  1865,  or  the 
iesuing'  of  the  process  thereon,  was  a  proceeding  taken  to  enforce  the 
judgment  within  themeanirg  of  s.  80 of  Act  XIY  of  1859 P 

It  appears  to  me  that  the  application  was  not  a  proceeding  within  the 
meaning  of  that  section.  By  the  word  *' proceeding*'  in  that  section* 
I  understand  the  Legislature  to  hare  intended  a  proceeding  not  barred 
by  limitation,  and  under  which  process  of  execution  might  have  been 
lawfully  issued  if  the  application  bad  been  opposed.  If  this  wei*e  not 
80,  a  person,  after  a  decree  was  barred,  might  make  an  application  to 
enforce  it  by  execution  ;  but  upon  that  application  it  is  cleai*  that  no 
process  of  execution  could  issue  onless  some  proceeding  bad  been  taken 
to  enforce  the  judgment  within  three  yf  at s  prior  to  it.  8uoh  applica- 
tion for  execution  ought,  therefore,  under  s.  20  to  be  refused.  If 
the  arg^nmenb  in  the  present  case  is  correct,  the  applicant  might  iu 
such  case   make  a   fresh  application,  and  in  support  of  it  avail  himself 

of  the  one  which  bad   just  been  refused   as  an  application  which  had 
been  hona  fiie  made  within  three  years. 

The  application,  than,  of  the  13th  of  September  1866,  was  not  a  pro- 
ceeding within  the  meaning  of  the  section.  If  that  application  was 
not  a  proceeding  within  the  meaning  c^  the  section,  at  the  time 
when  it  was  made,  it  could  not  subsequently  become  so,  merely 
because  the  judgment-debtor  did  not  come  in  and  oppose  it.  The  non- 
oppositi'^n  by  the  judgment-debtor  clearly  was  not  a  proceeding,  nor 
was  the  issue  of  process  by  the  Court  in  a  case  in  which  that  process 
ought  to  have  been  refused  a  proceeding  within  the  meaning  of  the 
Act.  Under  these  oircnmstanees  it  appears  that  the  application  whieh 
was  last  made  was  barred  by  limitation. 

The  appeal  must  be  all6wed.  The  judgment  of  the  Judge  is  reversed^ 
and  the  judgment  of  the  Principal  Sudder  Ameen  affirmed  with  costs 
inalltha  Ck>urts, 

Xi.  8.  Jaoxsov,  J.— I  entirely  concur  in  the  jadgnent  which  has  just 
been  delivered,  and  I  have  nothing  whatever  to  add  to  the  view  of  the 
law  taken  by  the  Chief  Jastioe  in  the  case  bef oro  ns*  Bat  it  may  be 
useful  to  advert  to>  olass  of  cases,  several  of  whioh  have  lately  come 
before  the  Fifth  fiendh  w  irldoh  I  was  lately  sitting,  and  whiohj  though 
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IS68         distiDguitliAble  from  tbe  proMBt  oMe,  might  parhapa  hmvm  bees  died  u 


"~  bearing  apon  tbe  qaMttoa   rtf erred  to  ai--I  mean   oaaea   of  this  dei- 


UvuAQt^  cription,  in  wbicb  execation  bad  been  applied  for  a  prooeediog  taken, 
V,  tbe  case    tbea  strook  off,  a  freah  application  made  nitbin   tbree  yetn 

Mahakaja   from  the  date  of   tbe    preTtona   proceeding,    freeb  notice  giTen,  and,  aaf. 

Maratab  ^  prooees  of  attaobm  nt  iaaned ;  ahortly  after,  that  ia  witbin  three 
CnuND     yeara  after     that   atcaoliisent  had    takn   ptaoe,   a    freah*  appficatioQ 

BABADooa.  to  execute  ia  made,  and  tbe  jadgment-debtor  coming  forward  aeeksto 
raiao  a  qneation  aa  to  tbo  bona  fideg  and  the  anfficteney  of  tbe  pro- 
ceeding lait  taken  before  tbe  proceeding  application.  In  anefaoaseil 
have  more  than  onoe  felt  obliged  to  bol<l  Uut  the  qneation  of  tbe 
bona  fidet  of  snob  rreoeeHnga,  being  a  matter  of  fact  which  tbe 
judg  iienMebt  >r  might  bare  diepated  on  the  oocaaion  of  the  last  notioet 
and  he  baying,  notwitbaianding  the  aervice  of  notice'  omitted  to  nam 
that  qneation,  and  hating  anbmitted  at  that  time  to  fnrthar  proceedixu;^ 
in  execation,  he  wa^  thereafter  barred  from  raiaing  the^ qneation  of 
limitation,  and  that  tbe  execution  mnat  go  on.  Oases  of  that  descrip- 
tion,  I  need  hardly  aay,  are  clearly  di8tinRni8b<)b]e  from  a  case  liketiM 
preaent,  in  which  there  waa  a  manifeat  bar  of  limitation,  at  the  timeoi 
the  laat   application. 


Before  Sir  Bame$  Veacock^  Kt.,  Chief  Ju$Hce^  Mr.  Jusiice  X.  S. /«*•«% 
jfr.  Juitice  Phear,    Mr,  Justice  Macpheraon.  and  Mr.  Juetiee  Miiter, 

LEAlKE  (Btcana-HOLDCB)  v.  DANIBL  (Judojcikt^bbtob)* 
1868 
March  19.  ^^  yjjj  ^  1959^  „  284  to  in-^Exeeution  of  Decree -^Transfer  ofDeerv 
■""— "— ""^  io  another  Cour0^^urxidietion  -'LimUatian, 

When  a  deeree  baa  been  transmitted  by  the  Court  which  passed  it  to  another 
Court  for  execution,  the  latter  Coarthas  jarisdictioti  to  try  whether^  or  not  ex- 
eeution  oi  the  decree  is  barred  by  the  law  of  lioutation  (1)» 

Per  Paix^ocK,  C.  J.— When  there  are  different  laws  of  limitation  in  foroe  io  t^ 
two  Courts,  the  lawappllcabW  to  the  proceedings  in  execution  of  the  decree  ibom 
be  the  law  of  tbe  Court  to  which  the  decree  ia  transmitted  far  ezeontioa. 

Ih  this  case  a  decree  of  the  Asimghnr  Conrt  (in  the  North-West 
ProTince8>  was  trahamitta  d  for  execution  to  the  Sh  ahabad  t^oort  (in 
Bengal).  There  waa  no  order  for  exeention  sent  but  merely  a  copy 
of  the  decree  and  a  certificate  that  sati^f action  had  not  been  'obtazoea 
by  eixecution.  On  the   application   of    the  decree-holder   to  ezeonte  ^ 

•  MisoeUaneouB  Regular  Appeal.  No.  607  of  1867,  from  an  order  of  the  OBcifr 
ting  Judge  of  5hababad,  dated  tbe  26th  July  1867. 

(1)  5ee  Bheo  Narayan  Binj  y.  Swftt  if  Lai,  6  B.  L.  B.|  497. 
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liecree,  the   Judge   o£   Shahabad   refused  to   aUow   eteeation   on  tlie 
ground  that  it  was  barred  bjr  the  lair  of  limitation  (Act  XIT  of  1859,  ' 
8. 20). 

Against  this  order  the  decree-holder  appealed  to  the  High  OoUrt    at 
Calcutta,  Urging  that  the  Judge  had  no  jurisdiction  to  make  it,  and  that, 
under  b.  290  of  Act  Till  of  1859,  the  Judge  should  simply  have  stayed 
execution  pending  orders  of  the  Court  of  Azimghur  hy  which  the  original 
decree  w&s  passed. 

The  Court  t^ooh  and  Hobhouse,  J  J,,)  douliting  the  correctness  of  the 
decisions  in  the  ca  es  of  Butur  Behw  ▼.  Jaehion  (1),  Luchmun 
Suhay  Y.  Bhugwan  CKwider  Du,t  (2)  and  Bykuninath  Mtdlick ,  V. 
Soygopal  Ohatlerjee  (3  j,  referred  the  following  point  for  the  determina- 
tion of  a  Full  Bench  :—*'  When  a  decree  is,  under  s.  284  and  the 
following   sections  <^  the  Code  of  the  Civil  Procedure,  transmitted  for 

execution  to  any  Courti  has  that  Court  jurisdiction  to  determine 
whether  or  not  execution  of  the  dcisree  is  barred  by  the  application  of 
the  Statute  of  Limitation,  or  does  not  the  jurisdiction  rather  rest  with 
the  transmitting  Court  f " 


1868 


Leaks 
Daniel 


Baboo  (Hool  Ohunddr  Moakerjee  {or  the  appelant. 


Baboo  Mohini  Moktm  Boy  for  the  respondents 

The  following  opii^ons  were  delivered  by  the  Full   Bench  ':-^. 

Peacock,  C.J>  (PriaB,  Macfhbbson,  >nd  Mitte&,  J  J.,  concuf^ 
ring)  (after  stating  the  facts  as  above).— It  appesrs  to  me  to  be  clear 
that  when  applicatioin  for  execution  Was  made  in  the  Shahabad  Court 
that  Court  was  bound  by  Act  XIY  of  1859,  and  bad  power  to  decide 
whether  or  not  it  was  barred  by  that  Statute  fiom  issuing  process  o^ 
execution* 

A  qoestion  was  raised  in  argametit  as  to  what  law  of  limitation  would 
apply,  if  the  Court  in  wh^ch  the  decree  was  obtained,  and  that  to  which 
it  was  transmitted,  were  governed  by  different  laWs  of  liniitatioh.  tt  is 
unnecessary  for  us  to  determine  wbat  would  be  the  laW  applicable  to 
such  a  case  ;  but,  speaking  for  myself  only,  t  would  say  that  it  appeal 
to  have  been  the  intention  of  the  Legislature  under  s.  2d7  that  the 
law  bl  limitation  by  which  the  Court  to  which  the  decree  was  trans^ 
mitted  was  bound  sbould  be  the  law.  It  is  a  general  mle  that  Statutes 
of  limitation  affect  the  remedy,  and  not  the  law. 


{V  6  W.  B.>  Mis.,  14.  (2)  e  W.  B.,  Mis.,  118. 

(3)  7  W.  B.,  19. 
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1888  ^^  ^<>o  ^^  ^  ^^^^  ^^^^  ^  ^^^  Dlvition    Bench  to  be  dealt  witb 

'  aooording  to  its  merite. 

J^CKsoH,  J.— 1   coDoar   in  this  jadgment,  the    qaestion  o!  dirersity 


LlAKI 

DAK1B&      of  laws  of  limiUtion  not  arising  in  this  case. 


B^oTB  Blr  Iktmm  Peaaock,  A.,  Chi^JusHce,  Mr.  Joftice  L.  8.  JocUm^ 
Mr,  JH$tice  Fhear,  Mr.  JtuHce  Maepherwi^  and  Mr.  JuBiUe  MUter. 
1868 
March  19.  JAN  ALl  CHOWDHtlY  (PtUMtm)  ».  NITTTBNUND  BOSB 

Act  X  of  1850,  i$.  21, 22  A  78  (DSuitfor  Cancelmmi  of  LeoiB^^^OoniUum 

for  Forfeiiure. 

8.  78,  Aot  X  of  1809,  epp^et  to  sit  cMee  of  foita  for  tlie  ejeetmeot  of  a  rrot  or 
the  cancelment  of  a  lease  for  aoii*pa3rmeBt  of  rent,  whether  aoch  eJeotmeBl  or 
oinoelmpnt  be  tons^ht  under  the  nroTiaion  of  pa.  21  and  22  respectiTely,  or  under 

an  «tpre«  atipolaiton  in  that  behalf  oimtained  in  the  angagemeiit  between  the 
parties. 

Thi  defendant  held  under  a  lease  firom  the  pUintiff,  whiofa  contained  a 
condition  for  the  cancelmeot  of  the  lease  on  non^pajflMnt  of  rent  for  one 
entire  year.  The  present  sait  was  institated  in  the  Collector's  Gout 
under  Act  X  of  1S59  for  cancelment  of  the  lease  on  the  groond  61  breach 
of  such  condition.  The  loifer  Appellate  Court  found  on  the  eTidence  (after 
a  remand'  from  the  High  Court  on  a  previous  appeal)  that  the  breach  of 
the  condition  complained  o£  bad  been  oommttted  by  the  defendant,  and 
pass^  a  decree  for  cancelment  of  the  lease,  subject  to  the  proviso 
contained  in  the  latter  part  of  s,  78  of  Aot  X  of  18(9.  Against  this  decree 
the  plaiiitiK  appealed  to  the  High  Court.  He  Contended  that  the  Court 
below  shonld  have  passed  an  nnconditional  deoree  for  cancelment  of  tiM 
lease*  the  proviso  in  s.  78  of  Aot  X  of  1859  being  inapplicable  to  euite 
for  cancelment  of  a  lease,  founded  on  the  breach  ol  eipress  conditions  in 
the  lease. 

The  Court  (Iioch  and  Ifitter,  JJ,^  were  of  opinion  that  this  contention 
was  Boond.  They  held  that  the  proviso  in  the  latter  part  of  s.  78  of  Act  X 
of  1859  w^iich  declared  that, "  in  all  cases  of  saits  for  the  ejectment  of  a 
rjot  or  the  cancelment  of  a  lease*  the  deoree  shall  specify  the  amount  of 
the  arrear,  and,  if  snch  amount,  together  with  interest  and  costs  of  suit  be 
paid  into  Court  within  fifteen  daya  from  the  date  of  the  decree,  execution 

«  Special  Appei^l,  No.  1534  of  1867,  from  a  dseree  of  the  Additional  JFodge  of 
ChitfaM^ng,  dated  ^e  80th  April  IS67,  affirming  a  deoree  of  the  Deputy  Golleotar 
of  that  district,  dated  the  dOth  October  1865. 

(1)  Seess.  t^  23  and  52  of  Bang.  Aot  Tin  of  1869. 
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%baTl    be    stayed/^   referrdd   to   decrees   passed  in   etiiis    in  which  the 
ejeotment  of  the  tenant^  or  the  cancelment  of  the  lease  is  claimed  ander      j^^   ^j,^ 
the  etattitory  right  conferred  on  landlords  (independent  of  any  contract    Chowdbby 

betweian  them  and  their  tenants)  by  ss.  81  and  22  of  the  Act  respectivelyf  i^nrrrBNUNO 
and  not  to  decrees  in  suits  in  which  the  ejectment,  or  the  cancelment  of  Boss, 
the  lease  is  based  on  the  breach  of  an  express  contract  in  that  behalf 
between  the  landlord  and  his  tenant,  the  two  classes  of  oases  being 
distinguished  by  d,  5  of  s.  23  of  Act  X  of  I859|and  the  mere  fact  that 
'  the  breach  in  the  present  case  happened  to  consist  of  non-payment 
of  arrears  of  rent^  not  making  any  difference  in  their  opinion,  but  as  a 

oontrary  view  had  been  taken  in  FUtpatrich  y.  Oowan  (1),  Sheikh 
Mahom^  2<»«<eM»  y.    Boedhun  Sing     (2),    and    in    Solano   y.    Mirna 

Hoormut  Bahctdoor  (3),  they  referred  the  following  point  for  the  opinion 
of  a  Full  Bench  :-«'*  Whether,  in  a  suit  for  the  cancelment  of  a  lease  on 
aooonnt  of  a  breach  of  the  conditions  thereof,  the  lessee  is  entitled 
to  avail  himself  of  the  proviso  in  s.  78  of  Act  X  of  181^9,  the  breach 
complained  of  consisting  in  non-p  lyment  of  rent  for  a  particular  period 

specified  in  the  lease?" 

0 

Mr.  B.  S.  Twiddle  for  the  appellants 

Bikhco  SremtUh  Banerjee  tor  the  respcmdant^ 

The  judgment  of  the  Full  Bench  was  delivered  by 

pB40OGi:,G.X—t  think  that  this  is  a  clear  case.  S.  ?8  applies  to  all 
cases  of  suits  for  the  ejectment  of  a  ryot  or  for  the  cancelment  of  a  lease 
for  the  non-payment  of  rent*  It  applies  not  only  to  Cases  in  Whioh  it 
is  sought  to  eject  a  ryot  under  s.  21  for  non-payment  of  rent  or  fm: 
the  cancelment  of  a  lease  for  non-payment  of  rent  under  s.  22,  but  also 
to  leases  in  which  it  is  sought  to  cancel  a  lease  or  to  ejeot  a  ryot  for 
non-payment  of  rent  under  an  eaq>re8S  stipulation  contained  in  the 
engagement  bet¥reen  the  parties  that,  in  the  event  of  non-payment,  the 
lease  shall  be  forfeited.  The  words  are  general "  in  all  cases  of  snitv/' 
and  not  in  all  oases  of  suits  brought  for  the  purpose  of  enforcing 
the  profisions  of  s.  22. 

The  appeal  will  be  diftnissei  with  costs* 

(1)  6  W.  B.,  Act  X,  «5.       (2)  7  W.  B.,  374.       (3)  1  Hay's  Rep.,  573. 
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Before  8(r  Barnes  Psaeoch  Kt^  Ohi^  Justice^  Mr,  JuHice  L*  8.  Jaekmrn^ 
Mr,  JuBtiee  Tkear,  Mr,  Justice  Mtxephermmt  and  Mr.  Juetiee  MiUer. 

i^?^io        OHOLAM  MOHAMED  ano  anotrbe  (DmiTDAKTa)  v.  A8MUT  ALI 
^^^^  ^^'  KHAN  CHOWDHRY  (Plaiwtwi) .• 

Landlord  and  Tenani'-EdMiai^EnhanemneiU^Att  X  ^  1859,  •.  18  (1)  ^ 

«.  23»  cZ.  1  '^Plaint^Deoree. 

A  IsnAord  wb»  fOM  for  a  lubnlUt  at  a  ■podfled  rate,  bni  hlla  to  show  thsi 
taoli  rate  Hi  fair  and  eqoitable,  is  not  entitled  to  a  decree  for  a  kabaliat  9X  m  )mam 
mte^  bat  the  solt  nraat  be  diamL<t  id  (2). 

HM  aUo  (Pbbak,  J.,  doabting)  that  in  a  rait  for  a  kabuliat  tbe  fihint  aboold 
■peoify  the  date  for  the  commencemeiit  of  the  kabnliat.  A  pUint  which  doea  not 
■pecify  snob  date  'Ougbt  to  be  retomed  ;  hot  if  it  has  been  admitted  and  tbe  case 
beaid,  the  Conrt  may  anpply  the  omiaBion  by  speeif  jing  ia  the  decree  the  data 
from  which  the  kabaliat  is  to   commence. 

Ih  this  oasot  which  was  one  of  six  appeals  of  a  preoisely  similar 
vharaoteis  the  following  questions  were  referred  for  the  opinion  of  m 
Full  Bench  by  Bayley  and  Phear,  JJ  :— 


"  When  a  landlord  snes  to  obtain  from  his  ryot  a  kabnliai  tt  a  giren 
rate  of  rent,  supposing  the  Court  should  arrive  at  the  conclQ9ion  that 
that  rate  exceeds  the  rate  whioh,  in  the  judgment   of  the  Coitrt  upon 

the  evidenoe  before  it,  would  be  fair  and  equitable,  ought  the  salt  to  be 
dismissed  P 

"  Also,  if  in  a  similar  case,  tbe  plaint  mentioned  no  date  for  the  oom- 
menoement  of  the  kabuliat,  would  it  disclose    a  sufficient  cause  of  action  P*' 

The  facts  appear  fully  in  ihe  following  judgments  delijered  in 
referring  the  qaestions  i 

PflXAB,  J.--/rhese  six  su'ts  are  brought,  the  £rst  four  by  Asmnt  Ali, 
a  shareholder  in  a  aemindari,  and  the  oiber  two  bj  Qunga  Chum 
Chatterjee,  the  remaining;  shoreholder  in  the  same  aemindariv  against 
six  different  ryots,  to  o\  tain  from  them  respeciiTely  kabuKats  at  the 
rate  of  Ba.  80  per  kanee. 

•  Speoial  Appeal,  No.  1175  of  1867»  from  a  decree  of  the  Judge  of  Backergunge, 
dated  the  Srd  April  1867,  affirming  a  decree  of  the  Deputy  Co&eetw  of  that 
District,  dated  the  1st  Deoember  1866. 

(1)  See  Berg.  Act  TTTI  of  1869,  a.  14.    NaraUam    Dob      Chmodhrf    ▼.     Hose 

(2)  See  Kasimuddi  Khundkar  v.  Tyari  Chowdhrain,  Td,,  271  i  8hib 
K*dir  AU  Tarufdar,  2  B.  L.  R.,  A.  Ram  GhoB$  v.  Pran  Prio,  4  B.  L.  B. 
O.,  266 ;  NUamat  Mi  v.  Bamesh  App.,  |89 ;  Uamanath  Rvkhit  ▼* 
Cfcaiuffa  Ray  Z    B.  L.  B.,  A.  C,    78  -,    Chand  HeH  BAuya,  6  B.  L.  B.,85a- 
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Xn  eaoh  case  the  Ooarfc  of  firsb  instance  framed  one  issue  oQlj,  in  ihe         igas 
following  terms  ^^*'   At   what  i<tma  aadratet   and  for   what  (]Lnantity  — 


of  land,  is  the  plaint  entitled*to  get  a  kaboliat  from  the  defendant  P  "      Moiumxd 

Ajod  npon  this  issoe,  it  gave  decrees  in  favor  ol  the  plaintiffs.  ^ 

On  appeal  broaglit  by  the  defendants,  the  Judge  decided  all  six  cases         Khan 
by  one  judgment,  the  material  part  of  which  is  couched  in  these  words:—    CbowI«bt, 

*'  Wheii  there  was  a  local  inqairy  in  the  pres^it  instance,  that  inquiry 
B  howed   that    the  rate   of   Bs.  16  is  that  current  in  the  neighbourhood, 

,  and  I  think  the  discree  should  issue  for  a  kabuliat  at  that  rate.  Suit 
decreed  accordingly.  Defendants'  appeal  dismissed  with  eosts.  Order 
modified.'^ 

I  have  DO  hesitation  in  saying  that  this  ceDcise  and  imperfect  jndg^ 
ment  is  in  the  highest  degree  unsatisfactory.  •  The  Judge  omits  al^ 
inquiry  as  to  whether  the  plaintiff  was  entitled,  apart  from  his  co-sharer 
to  a  kabuliat  from  each  lyot.  But  perhaps  this  right  was  not  disputed 
by  the  defendants.  Howerer  this  may  be^  in  proceeding  to  determine- 
at  what  rate  the  plaintiff  was  entitled  in  each  case,  if  at  all,  to  get  a* 
kabuliat  from  tiiie  defendant,  tbe  lower  appellate  Court  was  bound  to 

be   guidedf  by*  a^nsiderabions   of  fairness  and  equity,  and   whether  t^e 
rent  was  fair  and   equitable  would   depend  *  upon  the  circumstances  of 
each  defendant's  holding.    No  doubt  these  circumstances  might  be  pretty 
veil  the   same   in  all  the  oases.    But  if  they  were  so,  the  Judge  ought' 
to  have   stated  that  fact    Not  only  however   is  he   quite   silent  on 
this   pointy  but   tbsre  is  not  a  trace  to  be  found  in  his  judgment  of  bis' 
baring  paid  the  least    heed  to  conditions  of  any  sort  imdor  which  the 
ryot  was  cultivating  his  land.    Not  a  word  is  saidas  to  whether  or  not 
{n    any  one  of  the- cases  the  pluutiff  had  shown  that  the  ryot  had  con- 
tributed to  the  productive  power  of  the  soil  by  bis  own  exertions,    No* 
velereaoe  is  niade  as   to  whether  or  not  that  soil  is  in  all  the  mx  oases 
unilono  with  the  soil  iq,  the  neighbourhood,  the  current  rent  of  which' 
has  been  taken  as  a  measure  here.    And  turtheri  altbopgh  the  Ameeni- 
upou  whose  report  ak>ne  the  Judge  based  his  deciBion,  foond  that  three 
#Serant«iteso(reat  were  onrMnt  in  the  neighbaurhood  corresponduaiS 
9nthtiireeq.u^tiae  of  laud,  the  Judge  has  adopted  the  highest  of  those* 
Ahrs^aod  hae  awarded  it  as  tbe^raut  forall  the  iaude  in  all  ai^  different 
eases,  witbeuA  f^irmg  tike  leaet  e^laoAition  g£  the  reasons  w^bioh  iaduee^ 
hJsato4oao. 

la  tr«tf^  as  far  as  I^eandisoorer^  the- Jttdge  baa  eiltogsthar  omitted' 
to  apply  judtetal^cretlon  to  the  determiiiatien  of  the  main  iasve  whiplfr 
hehad'to  try,  namely,  what  was  the  lair  and  equitable  rent  at  whieb  the 
pUttaUS  Ifl  eadimH  ime  enOtled  to^btaio  a  kabuliat  £ioa  the  iOmiMt^ 
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IMS        And  wenibis   Mm  only   natter  of  obj^eiikm  to  ilM  daouioa  ofihi 


Orolam      Oomi  Iwlow,  I   sbould  fM  obligod  toasy   thafciheeMeiOHghtiobe 
HOHAMiD  remanded  for  re-trell  on  this  iaeue. 

AiMVT  4U  ^°^  ^  *™  farther  of  opinion,  eonaideiiog  the  ertdenoe  on  the  records 
Itaiai  that  in  ell  theeix  raite  the  defendants  ere  entitled  to  deereei  in  thw 
"mwe^BT.  {^^^^  ^^^  therefore  that  the  lower  Appellate  Ooort  was  wrong  is 
giTing  judgment  for  the  plaintiffs.  Taking  anj  one  of  tbe  suite  hj 
itself  I  find  that  itia  a  snH  toohtain  a  kabnliat  at  tbe  rateoC  Si.20 
per  kanee  from  the  defendant.  In  other  words*  it  isa  snittooomp^ 
the   defendant  to  enter  into  a  oontraot  of  tenantiy,  whioh  ia  to  oover  aome 

fntoretlme.    It  isnot  merely  a  soit  to  leooTer  past  rent  doe  after  sotMe 

under  s.  13  of  Act  X  of  1859or  otherwise.    It  is  not  a  anit  for   a  moaej 

debt    In  cases  snch  as  these,  no  doubt  the  plaintiff  *b  claim  is  dirtoiblei 

and  it   ia  within  the  disoretion  of  the  Court  to  award  Iikn  alefinfli 

than  that  for  which  he  asks.    Bntwhena  plaintiff  eomea  into  Gooit  to 

enforce  speeifle  performance  of  a  oontract,  wkeiher  it  be  aeontnctof 

tenancy  or  of  any  other  ebaiaeter,  bis  canae  of  eotioBstaiMte  or  fsllsviH 

bis    right  to  have  the  benefit  of  the  partioalareotttwst  which  1m  Mt» 

eut  in  the  plaint.  If  he  baaed  his  right  to  the  benefit  of  the  contrxioi 
the  anteoedf  nt  agreement  of  the  defendant  to  execute  it,  then  it  if  deir 
that  he  would  fSsil  in  his  suit  unless  he  made  out  that  this  agreemefti 
extended  to  all  the  material  terms  of  the  contract  as  he  alleged  it.  He 
would  not  be  allowed  to  fall  back  on  such  terms  only  as  he  jucceadefl 
in  proving  against  the  defendant ;  for  the  alteration  or  omission  of  tff 
material  term  changes  the  contract.  And  it  would  be  a  great  Mrd«lnp 
that  a  plsiotiff,   on  the   foundation   of  a  suit  to   obtain    the  execntios 

of  one  oontraot,  should  obtain  a  decree  agianst  the  defendant  for  ^ 
enforcement  of  another,  lliere  could  be  no  assurance  in  soot  • 
case  that  the  defenduit  would  not  have  voluntarily  executed  Uui 
second  contract,  had  it  been  proposed  to  him  ia  the  form  in  whioh  i 
was  decreed.  Ithink  that  the  same,  principle  governs  eoits  brought  to 
obtain  execution  of  a  oontraot  upon  the  title  of  fsiiness  and  eqaitf* 
Whether  the  plaintiff  daims  the  execution  of  the  contract  beoanio 
defendant  has  rrovionsly  agreed  to  execute  it,  or  because  it  is  on  tbs 
facts  of  the  caee  fair  and  equitable  that  the  defendant  ehould  do  ao,  it  )* 
equally  incumbent  on  him  (the  platntiff)  to  state  distinctly  tbe  ierasof 
the  contract,  and  |he  ought  to  fail  as  muoh  in  the  one  case  as  the  c^» 
if  he  does  not  support  those  terms  by  evidenoe  of  the  agreemoDt  os 
their  behalf,  or  their  fairness  and  equity,  as  the  case  may  be. 

This    view  is  confirmed  by  the  words   of  Aot  X  of   1859,  elu<'^  ^ 
efibot  direct  that  a  potta  should  be  prepared  and  tendered  to  the  ly^ 
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before   tba  person   to   whom  the   rent   is   payable  beoomes  entitled  to         1868 
require  from  bim  a  kabniiat  (I).    This  mast  mean  a  potta  couched  in        o~"""""* 
definite  terms  (2),  and  the  enactment  wonld  not  be  satisfied  by  the  tender     Mobajikd 
of  a  potta  in  which,  for  instance,  the   amount  of  rent  was   made   oontin-    AaMU9.\iji 
fl^nt  on    the  decision  of  the  Collector  in   a  suit  e  abont  to  be   brought  for         ff^^    ' 
tbe    determination  of  the  tum  which  would  be   fair  and   equitable  in    Ch<'wi>hbt 
tbat  respect.    I  do  not  think  that  the  words  **  for  the  determination  of  the 
rates  of  rent  at  which  such  potta s  or  kabuliats  are  to  be  deli7ered  "  in 
as.  S3  and  81  of  Act  X,  refer  to  more  than  the  determination  of  the  issue 
between  the  parties  as  to  the  rate  of  rent,  vtv.,  whether  or  not  the  rate 
relied  on  by  the  plaintiff  is  fair  and  equitable. 

For  all  these  resons,,  then,  T  am   of  opinion  that  in  suits  like  those  which 
are  now   under   consideration,    the    subject    of  tbe   plaintiffs  claim   is 

single  and  indivisible.    He  must  be  treated  as  being  ready  to  deliver  to 

the    defendant  a   potta  corresponding   in  terms  to   the  kabuliat  which 

he  sets  out,  and  asks  for  in  his  plaint ;  and  if  a  potta  so  drawn  is  not 

suoh  as  the  defcndent  is  entitled  to  receive,  the  plaintiff^s  suit  must  be 

dismissed.    Thete  is,  as  I  think,  no  warrant  in  law  for  premitting  the 

plaintifif  to  say  *'U   the   potta   which  I   tender  in  accordance   with   my 

plaint  does  not  ap>>ear  to  the  Oonrt  fair  and    equitable,  then  I  am  ready 

to  tender  such  other  potta  as  the  Court  may  think  fit,  and  I   will  alter 

my  dftim  for  a  kabuliat  aooordingty."    In  short,    he  must  stand  or  fall 

by  the  justice  of  his   claim  of   right  to  impose  the   contract    which  he 

specifies,  on  the  defendant,  and  eannoli  alter   ooming  into   Coort,  mend 

his  specification  to  make  it  suit  the  evidence. 

Kow  every    potta  and    kabuliat  moat,  of   necessity  either  expressly 
or  impliedly,  contain  three  material*,  terms  relative,  respeotively,  to  the 
oommenoameut  of  the  lease,  to  tbe  termination  of  it,    and  to  tbe  rate  of 
rent.'    Of  course  there  may  be  many  others  at  the  option  of  the   parties^ 
but  without  these  three  the  contract  cannot  be  complete;   and,  moreover 
these   three  are  so   eordinal  that  an  alteration  in  any  one  of  them  neces- 
sarily alters  the  whole  contract.    A    lease   to  commence   with  the  1st 
Bjsakh  of  a  given  year  is  quite  distinct  from  a  lea^e  to  commence  with 
the  1st  of  Falgoon  of  the  same  year.    A  lease  for  five  years  involves  a 
different  contract  from  that  exhibited  in  a  lease  from  jear  to  year  aa 
long  as    the  parties     shall    choose.    And    a  lease  at  a  rent  the  rate  of 
which  is  Bs.  20  per  kanee,    is  not    the    same   thing    as    a   lease    which 
gives  the  rate  at  Bs.  16. 

This  leads  me  to  observe  that  in  none   of  the  cases  before   ns   is  the 
commencement     of  ■  the   kabnliati  which    is    saed   for,    mentioned   or 
(1)  see  Act  X  of  1859.  s»  9.  (2)  See  Act  X  of  1859,  s.  1 
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l^es        asoMtftiiiftlilA.    The  pUintiffB  oloim  if »  tlier«fdr^  on  thii  head  indefioito^ 
• -~*  and  for  this  reason   alone  the  soit  ooght  to  be  dismissed.  Again  in  all  the 

MoHAMBP     cases  the    rate  of   root  at  which  the  kabaliat   is  sooght  is  fixed  by  the 

V,  plaintiff  at  Bs.  20 ;  but  there  is  no   evidence  of  any  kind   on  the  record 

?iiAN       ^  ahow   that  more  than    Ks.    16    would   be  fair   and  equitable.    It  ss 

Cbowdubt.  obvious  that  the  plaintiff  bas   utterly  failed  in  erery  single  case  to  ufiake 

out  that  it  woolJ    be   fair  and   equitable   that    the  defendant   should  be 

compelled    to   receive   a    potta  and   deliver  a   kabaliat  at   the  rate  of 

Bs.   20  rent ;   oonseqneotly  he  lias  no    right    to  the   particular  kabuliafe 

which  he  seeks,  and  the   Court  canuot  in   these  suits  graut  him  any 

others. 

In  coming  to  this  coDcIusion«  I  am  fortified  hy  the  opinion  of  the 
Chief  Justice,  eipressed  in  bpcoial  Appeal  I7o.  2158  of  1866  (I).  The 
decrees  of  both  the  lower  Courts  ought  in  my  judgment  to  be  reversed, 
and  the  six  above  numbered  suits  all  dismissed  with  costs  in  all  Court.8 

Batlst,  J. — In  the  opinion  expressed  in  the  1st  to  the  5th  paragraphs 
(inolnsive)  of  the  above  judgment  of  Phear,  J»,  I  fully  concur. 

i  have,  however,  great  doubts  as  to  whether  in  suits  biought  under 
el,  Ii  8. 23,  Act  Xof  1B&9,  for  a  kabuliat  at  oertain  definite  rat^ 
oothtng  exoept  the  kabaliat  at  that  exact  rate  can  be  deoreed,  liiat  ia 
to  aay,  that  if  plaiotiff  sues  for  the  deliveiy  ol  a  kahuUatat  Bs*  20,  tba 
Court  cannot  give  Bs.  16  mt  any  ether  sum  which  is  fair  and  equitable^ 
so  long  ae  it  he  net  move  thaais  praysd  for  in  the  plaint. 

The  deoiaion  oited*-  Jmm  AUr.  J^m  M  (2)«*4e  not  exsoay  in  poiol. 
although  in  some  degree  su  pporiing  the  view  that  il  the  phontiff  fails  to 
proFve>  right  to  tha  exact  cootrset  heelaima,  he  cannot  have  any  ether 
modified  contract  decreed. 

lean  see  no  practical  difteenee  «pdiaaribr  in  a  amt  for  a  counterpart 
lease  at  certain  rates  to  he  enforced  as  a  contract,  and  a  auit  for 
enhancement  to  those  i»tes  under  the  previaiooa  ^  as.  15  and  17  or 
ether  eeetiens  ef  Aet  X  of  1850. 

My  main  doubt  ia  whether  in  this  dass  of  canes  under  a.  CS,  oi  1 
that  clause  and  aectionare  net  to  be  read  together  with  s.  3i,  Aet  X 
of  1859,  where  the  word  "and"  (not "  xn^  )is  used,  and  the  other  terms  mee 
ihe  same.  S.  31  seems  to  me  to  contemplate  that  the  auft  for  4te 
kabaliat,  and  tAie  determination  of  the  rates  at  which  that  kabnliat 
shall  be  given,  are  one  and  the  same  matter,  that  is,  that  the  kahtiliat 
is  only  the  resulting  deed  in  which  shall  be  recovered  the  rates  deter- 
mined,  whether  these  be  the  same  as  daimed  by  plaintiff,   or  other 

(1)  Umeported.  (»)  »  W.  B^  149, 
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lesser  rates  wliioh  onglit  fairiy  and  eqmtaUy  to  be  patd.    Affaia,  if  the         1868 
yv^ftd  ••  tad''  in  e.  31  be  read  ae  ••  or/*  still  Suits  for  the  determination  of       anoLAiT* 
rates  at  whicb  kabnliats  shall  be  deHvered  may  be  brought  under  s.  23,     Moramiid 
ol.  1.    TbtiFi,  if  (referring  to  s.  91)  in  a  suit  for  the  determination  of  rhe   j^^^^  ^^ 
rates   at   which   a  kabaliat   or  potta  is  to  be  delivered,  the  pkintif!       Kbait 
(whether  landlord  or  ryot)  may  state  in  his  plaint  his  claim  to  bave  a 
l^ase  at  a  partioalar   rate»   and  also  (as  he  may  under  s.  31)  ask  the 
Ooart  to  determine  what  onght  to  be  the  proper  rate,  why  shonld  not 
the  same   party  obtain  on  a  suit  for  a  kabnliat  snch  relief  ai  he  might 
be  fonnd  eiititled  to,  although  not  the  full  amount  he  may  demand  f    t 
do  not  think  it  makes  any  difference  in  the  case  that  the  tender  of  a 
potta  is  essential  to  effect  being  given  to  a  decree  for  a  kabnliat. 

The  two  terms  **  potta"  and  **  kabnliat*'  do  not  necessarily  indicate 
more  than  one  contract.  They  are  papers  of  one  contract  of  which  the 
rent-payer  holds  one^  vi»,  the  lease,  the  rent-receiTor  the  other,  t^«»  the 

counterpart. 

If  the  view  of  Pbear,  J.,  prevail,  there  is  this  practical  difficnltyi 
viz^  that  it  is  hardly  possible  for  a  party  Buing  for  a  kabnliat  at 
a  particular  rate  to  diaoover  exactly  in  each  case  what  a  Court  might 
oonsider  woald  be  fair  and  equitable  ;  the  meaning  to  be  put  on  those 
words  "  fair  and  eqaitahle"  being  ao  very  vagne  and  indefinite  in  each 
judicial  mind.  It  might  thus  well  be  that  a  Court  should  think  a 
plaintiff  entitled  to  19»15-1H,  and  yet  the  suit  be  dismiMsedi  because 
the  plaintiff  claimed  a  kabuliat  for  i  pie  more.  I  must  add  there  are 
cases— of  the  12th  January  1867,  No.  2158  of  1866  (1),  Chief  Jus^ioe 
and  L.  S.  Jackson,  J.,  and  also  of  17th  and  I9th  Febrnaiy  1868^  Chief 
Justice  and  Mitter,  J.  (2),  sapporting  Puear,-  J.'s  view,  and,  on  the  otber 
side,  the  case  of  Sheedie  Mnhaioon  r.  Hares  Kishen  {Z)  supporting  my. 
view.  On  the  whole,  then,  I  must  with  d^sferenoe  differ  from  Phear,  J« 
n  this   case,  and    I  presume  a  referenoe  to   the  Full  Bench  should  be* 

imade. 
On   the  other  pointi  I  observe    that  it  is  tme  that  the  date  of  the 

eommencemeet  of  the   kabnliat  is   not   indicated  in   the   plaint.    But 
the  Fnll  Benoh  decisioQ  in  Thakooranee^g   case  (4)  lays  down  that  such 
suits' foi^kabuliats«  if  deoree()t  Will  take  eff'^ot  from  the  commencement 
of  the  year  following  the  decree,  and  this  I  think  would  suMce. 
Baboos  'Shmhoe  Bhooshun  Boas  and  NiLmoney  Sein  for  the  appellant. 

Baboo  Rome$h  Ohwnder  MUier  for  the  respondent. 

(1)  Unreported.  (8)  9  W.  B..  81. 

(2)  Bcfydanath  v.  Ramjoy  Dey,  9  W«  B*|  (4)  Ani$f  p.  SOS. 
2IS. 
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1868  The  following  jnd^amfea  wero  deli^Bred  by  fehe  Fall  Bench  :•« 

Oholah  P^aCOOK,   O.J.  (Jaokbon   And    IIagpsebsoit,    JJ^     ooiicarriiig).--The 

MoBAiixo  qoettion   is   whether  whea   %  landlord  Buee  io.  obtain  from  his  ryot  m 

^   ^*     .  kabatist  at  a  ffiren  rate   of  rent  which  in   the  judgment  of  the  Oosrt 

\8MUT  AlI  J        *» 

Khah      upon  tiie  eridenoe    before  it  exceeds   the  amooAt  which  wonld  be  fair 
Cbow]>hst.  ^^  aqnitable^  ought  the  salt  to  be  dismissed  P 

tt  appears  to  me  that  that  qneetion  oaght  to  be  answered  in  the 
afBrmativ^e,  and  that  when  the  plaintiff  seeks  to  compel  a  tenant  to 
execute  a  kabuliat  of  a  particnlar  description,  and  fails  to  make  out  a 
right   to  a   kabuliat   of  that  desoriptioni   he  is  not  entitled  to  hat«  a 

decree  ordering  the   ryot   to  etecate  a    kabaltat  of  the  description  to 
whioh  he  is  entitled^ 

This  opinion  is  nob  founded  Upon  a  mere  technicality  but  upon 
principles  of  justice.  A  man  oaght  not  to  have  a  decree  to  compel  a 
ryot  to  execute  a  kabuliat,  nnless  at  the  time  when  he  commences  t^ 

euitk  he  is  willing  to  execute  a  oorresponding  potta^    &  9  of  Act  X  of 

1859  enacts  that  the  tender  of  a  potta,  such  as  the  ryot  is  entitled  to 
receive^  shall  be  held  to  entitle  the  person  lo  whom  the  rent  is  payable. 
lo  receive  a  kabuliat  from  such  ryot.     The  Court   weni   to  a  great 
extent   when   it    held   that   a  tender  Was    not  actually  necessary :  and 
1  think  that  we  ought  not   to  extend   the    rule,  and    to    hold   that    a 
landord   is   entitled   to   obtain  a  decree   against    a    ryot    to   compel 
him  to  execute  a  kabnliat,  vf  Uen    from  the  plaint   it  is  clear  that  the 
landlord  Was  not  ready  or  Willing  to  exoOate  a  corresponding  potta.    If, 
instead   of  suing   for   a  kabuliat,  the   landlord  had  by  bimself  or  his 
agent   gone  to  the   ryot  and   endeavoured  to  agree  upon  the  amount 
of  rent  whioh  wou'd  be  fair  and  equicablo,  the  ryot  Would    possibly  haye 
been   willing  to  execute  a   kabuliat  at  the    amount    which  the  Court 
upon  the  evidence  has  considered  reasonable.    But  apparently  without 
any  notice  whatever  to  the  ryot.  Without  any  notice  of  enhancement  in 
accordance   with   the    proviiions    of    s.    13  of   the   Act,  the  landowner 
commences  a  sait  against  the  fyot,  and  asks  that  he  may  be  compelled 
to  execute  a  kabuliat  at    a  rent  much  higher    than  the  ryot  was  then 
paying,  and  much  higher  than  thati  which  the  Court   has  considered  that 
the  landowner  was  entitled  to  demand.     When    a  sait  for  a  kabuliat  at 
a  given  rent  is  brought,  a  ryot  has  no  opportunity  of  avMding  litigation^ 
unless  he  complies  with  the  Lmdowner's  demand  :  and  ^when   the  deoree 
of  the  Court  shows  that  the  amount   of  rent  demanded  was  more  than 
that  which,  under  the  oircumstonoeSi    the  ryot  ought  to  .pay,  the  9W^ 
ought  to  be  dismissed. 
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Tlie  fac^s  of  the  pceaent  case  afford  a  good  illnstration.  The  landlord 
demanded  at  the  rate  of  Bs.  20  a  kanee.  The  first  Ck>iirt  awarded 
m  kabaliafe  at  the  rate  of  Rs.  12.  The  landowner  appealed  to  the 
liig^her  Coart>  which  shows  that  he  was  not  willing  to  ezocnte  a  potta 
at  Rs.  12,  and  to  accept  akabnliat  at  that  rate.  The  Judge  increased 
the  rate  to  Bs.  16»  and  the  plaintiff  says  that  he  ought  to  have  had  a 
kabdliat  awarded  to  him  at  the  rate  of  Bs.  16,  It  does  not  appear 
that  even  then  the  landlord  was  willing  to  execute  a  potta  at  Ps.  16. 
•     But  it  is  contended  that  that  is  immaterial,  beca  use  he  oould  not  haye 

obtained  execntion  against  the  ryot  to  compel  him  to  execute  a   kabuliat 

at    Bs.   16    until    he   had  offered   to    give  a    potta  at  that  rate.    This 

ia    the  first   tinao  in    which    I   ever    heard   it    contended  that  a  decree 

oug^ht  to  be  given  against  the  ryot  to  compel  him  toexecote  a  kabuHat  at  a 

given  rate  of  rent,  leaving  it  optional  with  the  landlord  to   give    a   potta 

at  that  rate  or  not ;  or  that  a  decree  ought  to   be   given  against   a   ryot 

Vfbiob   could   not   be   executed,    exoept  upon   the   contingency    of   the 

landlord's  doing  something  whioh  the   Court  had    no    power   to   compel 

Mm    to   do.    Such    a   decree    would  be  a  one-sided  decreci  binding  the 

xyot  but  leaving  the  landowoer  free. 

These  are  my  reasons  with  reference  to  the  general  question  which,  ha^ 
been  propounded  ;  but  I  think  that  there  is  a  still  stronger  , reason  why 
in  the  present  case  the  landowner  onght  not  to  have  a  decree  against  the 
ryot  ordering  him  to  execute  a  kabuliat  at  the  rate  of  rent  found  by 
.  the  Court  to  be  reasonable. 

8.  13  of  Act  X  of  1859  says,  that  a  ryot  shall  not  be  Hable  to 
pay  any  higher  rent  than  the  rent  payble  for  the  previous  year,  unless 
a  notice  of  enhancement  shall  be  served  in  or  before  the  month  of  Cheyt. 
That  section  applies  to  all  ryots,  wl. ether  they  have  rights  of  occupancy 
or  not.  8.  17  lays  down  the  ground  upon  which  alone  zyots  having  a 
right  of  ooonpancy  are  liable  to  enhancement. 

It  has  been  held  by  a  majority  of  Judges  in  a  Full  Bench,  in  the  case 

of  Thakooranee  Dossee  v.  Bisheehur  Mooherjee  (1),  that  a  suit  for  a 
kabuliat  at  an  enhanced  rate  may  be  brought  without  notice  of  enhance- 
ment, but  that,  in  snch  a  suit  brought  without  notice,  the  kabuliat 
cannot  be  decreed  except  from  the  year  following  that  in  which  the 
decree  is  given  (2), 

In  this   case,  the  plaintiff,  it  is  said,  relying  upon  that  ruling,  broaght 

his  suit  for  a  kabuliat  at  an    enhanced   rent  without   giving  notice    of 

eoliancement.   The  suit   was   commenced  on  tho   29th  of  Augast    1866. 

(t)  Ante  p.  202.  Bankar  Ohuckerbutty  v.  Baja  Indra  Bhusan 

(2)  But  see  per  Peacock)  0.  J.,  in  Jhhay  Deb  Boy  i  B.  L.  B.)F.  B.,  58,  at  p.  61, 
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1868        Tho  niit    was  decided   on   3rd    April    1867.  Aaaamingthe  eommenco. 

ment  of  the  snib  to  be  tantomount  to  notice  of  enbancement  accordixii^  to 

MoBjjixD    the  Full  Bench  ruling,  a    decree  could  not,   according  to   that  ni  ling,   be 

V.  given  for  a  kabuliat  at  an   enhanced    rate  to  commence   before  the  year 

Amm  Au  ^ 

Khan       1868.  Bat  upon  what   evidence  could   the  Judjja,  on   the  8rd  April    1867, 

Chowohet.  ^q1^  ^^  Iq  consequence  of  the  increase  of  produce  the  rent  oommeno* 
ing  from  1868  ought  to  be  enhanced  beyond  that  which  the  tenant  was 
then  paying  P  Gould  the  judge  by  anticipation,  upon  the  evidence  giyen 
in  1867,  decree  that  the  rent  for  1868  should  be  at  the  rate  of  Ks.  16  P 
Suppose,  after  April  1867,  cirouir stances  had  arisen,  such  as  one 
unfortanately  saw  in  Orissa  two  years  ago,  suppose  from  drought  at  the 
end  of  1867,  or  from  other  causes,  a  prospect  existed  of  a  total  failure 
of  crops  in  1868,  would  the  tenant  be  bound  to  execute  a  kabuliat  at 
that  rate  for  1868 P 

It  is  said  that  the  tenant  might  bring  a  fresh  suit  under  s.  18  for 
the  purpose  of  showing  that  the  produce  had  been  reduced  in  1868,  by 
causes  beyond  his  power.  But  was  the  Judge  entitled,  on  the  3rd  of 
April  1867,  to  pronounce  a  speculative  decree  as  to  1868,  which  the 
tenant  would  have  to  get  rid  of  by  a  fresh  suit  in  1868  when  the  cir- 
cumstances of  1868  became  known.  Itapperasto  me  that  the  plaintiff 
was  no  more  entitled  in  1867  to  obtain  a  decree  in  1867,  declaring  that 
he  was  entitled  to  a  kabuliat  for  1868  binding  the  tenant  to  pay  Bs.  16 
a  kanee,  than  he  would  have  been  to  file  a  suit  in  1867|  without  notice 
of  enhancement  to  declare  that  the  fair  rate  of  rent  in  1868  would 
be  Bb.  16  kanee.  I  apprehend  that  such  a  suit  oould  not  be  maintained 
upon  the  ground  that  the  Court  could  not  itpeoulate  in  1866  or  1867  as 
to  what  would  be  tbe  value  of  the  land  in  1868 ;  nor  would  they  allow 
a  ryot  to  be  harassed  in  1866  by  a  suit  for  determining  what  would  be 
a  fair  rent  for  1868,  when  the  tenant  had  a  right,  under  s.  19,  to  give  up 
possession  at  the  end  of  either  1866  or  1867»  and  might  never  become 
liable  to  pay  rent  at  all  for  1868. 

I  do  not  understand  the  majority  of  the  Judges  to  have  held  that  if 
a  man  sues  for  a' kabuliat  at  a  specific  rent,  and    fails  to   prove  that  he 

is  entitled  to  that  rent,  the  Court  will  spcoulate  as  to  what  may  or  may 
not  be  the  value  of  the  land  at  the  commencement  of  the  yf4ir  following 
their  decreet  in  order  that  the  landlord  may  have  a  decree  for  a 
kabuliat  at  a  less  late  of  rent  than  he  demanded. 

I  am  of  opinion  that  the  plaintiff,  having  asked  for  a  kabuliat  at  a 
specific  rate  of  rent,  and  having  failed  to  show  that  he  was  entitled  to 
that  rate  at  the  time  of  the  decree,  he  was  not  entitled  to  a  decree  for  a 
kabuliat  at  a  less   rate.    It  appears  t9  me  that  he  was  entitled  to  a 
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decree  only  upon  proof  that  be  was  entitled  to  a  kabnliat  at  the  rate        1868 
which  he  demanded. 


Grolax 
As  to  the  second  point,  it  appaars  to  me  that  the  plaint,  nob  specifying     Moraubd 

the  date  for   the   commencement   of  the    kabnliat  sought  for,  was  not     .     ^* 

saffioiently  specific,  and  that  the  Oonrt  in  which  it  was  presented  onght        Khan 

to  have  returned  it ;  bat  that  the  plaint  having  been  admitted  and  the    CHowPBar. 

case  heard,  the  Judge  might  have  supplied  the  omission  by  the  decree 

by  specifying   the  time  from  which   the  kabuliat  ought  to  commence. 

In  this  yery  decree  the  Judge  h<)s  ordered  a  kabuliat  at  an  enhanced 
rate,  without  specifying  the  date  from  which  it  was  to  commence.  If 
the  ryot  were  compelled  to  execute  such  a  kabuliat  from  the  date  of 
the  decree,  he  would  in  fact  be  compelled  to  pay  an  enhanced  rent  from  a 
period  earlier  than  that  from  which  in  point  of  law  he  was  bound  to  pay  if. 
It  is  said  that  landowners  will.be  placed  in  difficulties.  But  there 
will  be  no  difficulty  at  all,  if  they  will  only  follow  the  course  whioh 
Act  X  points  out.  If  they  wish  to  enhance  the  rent  of  a  ryot,  they  should 
give  notice  under  s,  13;  and  if,  after  that  notice  takes  effect,  the  tenant' 

fail  to  pay  the  enhanced  rent  demanded,  the  landowner  may  sue  for  rent 
at  the  rate  demanded  by  the  notice.  The  Court  will  then  determine 
whether  the  plaintiff  is  entitled  to  enhance  and  whether  he  has  seryed  ^ 
the  necessary  notice,  and  then  will  decree  payment  to  him,  either  at  the 
old  rate,  or  at  the  enhanced  rate  demanded,  or  at  the  rate  to  which  the 
Oourt  may  consider  the  landlord  to  be  entitled  to  enhance  the  rent.. 

It  ia  by  &nits  for  kabuliata  at  enhanced  rates  without  notice,  suits, 
for  declarations  of  rights  where  relief  is  not  necessary,  and  other  pro- 
ceedings of  that  nature,  that  ryots  are  constantly  harassed.  In  my  opinion 
suits  of  the  nature  which  I  have  described,  ought  to  be  discouraged^ 

8.  S3,  d.  1,  Act  X  of  1859,  has  been  referred  to.  Bdt  that  section  waa 
iotended  to  point  out  the  tribunals  which  were  to  have  cognizance  of  suits 
of  this  nature,  not  to  point  out  the  oases  in  whioh  such  suits  ought  to 
be  brought. 

The  decision  of  both  the  lower  Oourts  is  reversed,  and  the  suit  of 
the  plaintiff  is  dismissed  with  costs  io  all  the  Oourts.  j 

pHiAB,  J.-— I  am  of  opinion  that  the  first  question  must  be  answered 
in  the  affirmative  ;  but  as  I  hare  given  'my  views  at  length  in  the  judg- 
ment w£ich  I  delivered  in  the  Division  Bench,  I  do  not  think  it  necessary 
to  repeat  them  now. 

I  also  think  that  the  second  question  shoald  be  answered  in  the 
negative,  for  it  appears  to  me  that  a  plaintiff  suing  to  obtain  a  kabnliat»^ 
without  9pecifyiog  the  time  ftt j  whioh  that  .kaboliAt  11  to  oommeuo^ 


«?  .*     • 
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1B0$        bSlM  to  itftte  a  definite  oaase  of  aetion.    I  qatte  agree,   therefore,  wUh 

■'  the  Chief  Juatice  in  thinking  that,  in  the  Court  of   first  instance,  when 

MuBAMilo      a  plaint  of  that  oharacter  is  present^l,  it  woald  be  the  dnty  of  the  Ooorl 

«•  to  reject  it.    Bat  1  do  not  at  proeent  feel    myself  jiutilied  in  going  lo 

^^KbIn   '  far  as  to  aay  that  that  deficiency  (soppoeing  the  plaint  had  been  admiUed 

CaowoBaT.    ^ad  the  case  tried)  oonld  be  snpplied  by  the  Conrt    from  the  materiih 

before  it.    At  the  same  time,  X  have  not  that  confldeuoe  in  my  eim  Tiew 

on  this  point  as  wonld  iudoce  me  to  give  a  judicial  opinion  in  oppodtios 

to  that  of  the  Chief  Jastioo  which  he  has  just  expressed  in  regard  (oi:« 

MirraBt    J.— I  oonoar   generally  in  the   judgment     delirered  by  tin 

learned  Chief  Jostioe.    I  think  that  a  suit  for   a  kabuUat  at  enhuoed 

lyites  oanoot  be  maintained  without  a   previous  notice  of  enhanoeiDiDt 

under  a.  13  Aot  X  of  1859.    The  unfairness   oC  snob   a  course  on  tbe 

part  of  the  landlord  towards  the  tenant)  has  been   already  pointed  oak  by 

the  Chief  Justioe»  and  I  do  not  wish  to  add  anything  to  the  renarkt  tfail 

have  already  been  made  by  him  upon  that  point.    As  however  it  hit 

been  previooaly  determined  by   a  majority  of  the  Judjtes  of  this  OaaA 

that  a  notice  of  enhancement  isnotnecesMry,  I  am  bonnd  to  subottte 

Hhat  decision.    But  whilst  submitting  to  it,  I  am  not  prepared  to  pn 

to  the  landlord  anything  more  than  what  he  is    strictly  entftl^d  to  get 

nnder  thai  decision.  If  the  landlord  chooses  to  avoid  the  ordiaaiy  pnv 
cess  which  ia  prescribed  for  him,  by  the  lew,  and  thereby  attempd  to 
take  an  unfair  advantage  over  his  antagonist,  he  cannot  in  justice  oom* 
plain  if  he  is  held  strictly  to  terms  of  the  contract  he  wishes  to  impoM 
npon  the  latter.  Upon  this  ground  I  hold  that  the  first  question  refer* 
red  to  us  ought  to  be  answered  in  the  affirmative. 

With  .  reference  to  the  second  pointy  I  am  also  of  the  8«me  opfnioB  ^ 
the  learned  Chief  Justice.  I  wish  to  add^  however  that  it  is  a  pM 
of  little  or  no  importance.  According  to  the  Full  Bench  case  ref«ri«^ 
to  by  the  learned  Chief  Justice,  it  has  been  decided  that  the  kabaliit 
is  to  come  into  operation  from  the  commencement  of  the  ymn  f oUbwing 
that  in  which  it  is  finally  decreed  by  the  Court.  The  landlord  could 
not  have  possibly  anticipated  at  the  time  when  he  filed  his  #laW^  •■ 
to  when  this  deeree  would  be  passed  in  his  favor,  and  t&e  ntnwsl  tot  te 
could  have  done  was  to  state  tberoin  that  the  katmhut  faesu^f^h 
to  come  into  operation  on  some  date  unknown  to  himsetf.  but  dspwi^ 
upon  the  date  when  his  suit  will  be  finaUy  dispossed  of.  I  think  thai 
the  omission  of  such  a  statement  ia  not  of  much  consequence,  and  thM, 
if  any  atress  be  laid  upon  the  point  npon  purely  technical  groAudi,  the 
Wwl  ttight  be  penaitted  to  borectified  without  dSsiM 
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Before  Sir  Bamee  Peacock,  KU   Chief  Juetice,  Mr.  Justice  Trevor,^    Mr.    ^  ^^?^i 
JtMiiee  Ijoch,  Mr.  Justice  Kemp,  and  Mr;  Justice  Mciopherson.  March  31. 

JIURRO    OHONDBB   ROY  OHOWDHRY  and  othbbs  (D^BnVDiUTa) 
V.  BOOfiADHONEB    DEBIA  (Paliktim).! 

Limitaiion^Act  XIV of  1859  s.  U  'J) -Ejseeution Proeeedings^Prosecutiott 

of  Suit — Jurisdiction* 

Under  ft  deene  mode  in  a  rait  brought  by  A  agninrt  B,  A  obtained  pGeeesiion  of 
certiun  property.  The  decree  was  reversed  on  appeal,  but  no  order  was  made  by 
the  Appellate  Conrt  with  regard  to  mesDe  profits.  After  snch  rerersa),  B  applied 
to  and  obtained  an  order  from  the  ConH)  of  first  instance  for  possession  and  mesne 
nrofits.  This  order,  so  far  as  it  awarded  mesoe  profits,  was  set  aside  by  the  High 
Court  as  being  an  order  he  had  no  power  to  make,  no  right  to  mesne  profits  having 
beeb  declared  by  the  Appellate  Court,  and  as  being,  made  "  altogether  without 
^isdictson  j"  tbey  held  that  B  should  have  applied  to  the  Appellate  Conrt  whioh 
xeyersed  the  decree,  or  should  hare  brought  a  separate  suit  for  the  mesne  profits: 
An  applioatitm  for  review  of  this  jndgment  being  rejected,  B  instituted  a  suit  for 
Bach  mesne  profits. 

Hddfper  Peacock,  0.J^  Kbmp  and  Macphvbson,  JJ.  (Loch,  J.,  dissenting),  that 
in  the  proceedings,  taken  by  B  in  the  former  suit  to  oblaiU  tbe  mesne  profits  she 
was  engtiged  in  prosecufang  a  snit  upon  the  same  cause  of  action  against  thasame 
defendant  within  the  meaning  of  s.  14,  Act  XIV  of  1859. 

Bdd  per  K«SiP*  Maopb^rsoH,  and  LoCH>  JJ.  (P»aoock,  0.  J.,  dfinenting),  that 
the  order  of  the  Conrt  of  first  instance  awarding,  mesne  profits  was  not  aamzlled 
from  **  defect  of  jurisdiction  or  for  any  such  cause*'  within  the  meaning  of  s.  14, 
Act  XIV  of  1869 ;  and  consequently  that  the  period  oeonpied  In  obcaittiBg  and 
aeeking  to  uphold  such  order  could  not  be  deducted  in  computing  the  period  of 
limitations  for  the  suit  subsequently  brought  by  B  for  the  mesne  profits* 

Thb  appellant,  Hurro  Chunder  Boy  Chowdhry,  was  the  defendant 
in  fhia  salt,  whioh  was  bpotight  against  him  By  the  respondent  for 
ndsnto  profite.  It  was  held  in  the  txut  that  the  mesne  proflte  amotmt^ 
to  Bs.  8,n«,  odd  annas,  and  the  phiintitf  obtained  a  decree  in  her  fayor 
tor  the  balance  doe  to  hen  The  dooteioii  of  Ihe  Pyiadpal  Sadd«r 
Amaeii  win  affirmed  as  to  the  meime  profits  by  tlie  Z\\l»  Judge.  The 
defendant  appealed  to  the  High  Ooort  on  the  gtovmd,  ttMagat  otfoei*, 
that  the  suit  was  barred  by  limitation. 

It  appeared  that  the  present  defendant,  many  years  before  thia  suit, 
sued  thp  present  plaintiff  in  the  Principal  Sudder  Ameen's  Court  to  set 
ssidd  k  dtftfd  und^r  Whioh  Ahd  claimed  power  to  adopt  a  son  and  also 

^  Treror,  J.,  retired  before  jndgment  was  delivered. 

(1)  Ske.Att  a  ot  191,  *.  M. 
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to  reeoftr  poMiwipo  of   thm  iaad«  wbiek  bdoogfd  to  tiie 

to  whom  bo  ckiaod  to  bo  rorenioosrj  hoir  in  tho  ■boonco  of  m  wmiid 


HcftMO 
Cmv9f»9M     povw  to  tho  widow  to  odopi.    He  obtoined*  doovw   letting 

BoT        dowL  uid  ftwwdiBic  bim    poeiwirioo   of   tbo  kadt.    He  exeentiwi 
Cmemtmav 


9^  dccfoa  ia  Angiut  1857.    The  preeent  pleinttfl^  ibea   defendint, 

iPMAMioaiss  lo  the  Sodder  Coort,  end  tbet  Coort,  on  the  13ih  of   Mej  1858, 

the  dedeioa  lo  Iv  mi  it  reUted  to  the  deed,   eaid  lercned   it  ■•  to 
awftrd  of  poeeemon  to  the  then  p1atiitiS,aiid  direeted  that  the  property 
•hoold  resain  with  the  preeeot  pUintiflF,    who,  ae   widow  in   the 
of  tn  adoptaoB«  wee  entitled  to  the  eetate  daring  her  life  as  heir    of 

deoeMod  buband.  After  the  decree  of  reterael  by  the  8a<1der  Court,  the 
plaintiff  applied  to  the  Prioeipal  Sadder  Ameaa  lor  leetitation  off  thm 
property  frvm^wbich  ibe  had  been  ejected  nader  the  erroneous  decree^  aoi 
io  No? eaiber  ^1808  she  wae  restored  to  poi session  ol  the  lande.  Ai 
the  time  when  the  plaintiif  applied  to    the  Principal   Sodder   Anuoen  for 

reetitation  of  the  Iand%  she  also  applied  to  the  Priaoipal  Sadder  Ameim 
to  enforce  from  the  defendant  restitotion  of  the  mesne  prollta  which 
he  had  reoeiTcd  whilst  he  was  in  possession  of  her  estate  voder 
theerroneons  decree.    The  Principal  Sadder    Ameen   entertained  her 

appUcatioOf  end  appointed  an   Ameen  to  ascertain  the   amount   of  the 
mesne  profits  for  the   period    in  question.    The  proceedings    b?fore  the 
Principal  Sadder  Ameen  were   pending    from    1858  to  the  Igth  ICsrch 
1864^  when  the  amount  of  mesne    profits   having  been    ascertained,  the 
Principal  Sadder  Ameen  ordered  them  to  be  paid  to  the  plaiotiCf.    From 
that  order,  sn  appeal  was  preferred  to  the  High  Court,  and  on  the  6th  oi 
September  1864,  it  was  held  by  the  Coort  (Loch  and  Seton-Karr.  J  J.)  (I) 
that    the     Principal     Sadder    Ameen     bad    exceeded  his   jurisdiction 
in  giving  mesne  profits  which  the  Sadder  Court,   passing  the    decree  of 
rsTersal,  had  not  provided  for  or  had  purposely  omitted.    They  said:  ^ 
"The  decree-bolder  maj  be  entitled  io  mesue  profits  ;  but  when  tripli- 
cation   was    made  to   the    Court  below,  it  should  baye    referred    the 
applicant  to  the  Court  making  the  decree,  or  to  a  s^Murate   suit,  o  •  •  • 
As  the  Court  below  has  in  this  matter  acted  altogether  without  jurisffio- 
tion,  we  qaash  the  decree,  and  decree  the  appeal  with  costs/* 

An  sppliostion  by  the  plaintiff  for  a  review  of  that  jadgment  was 
rejected  on  the  28th  January  1865.  In  February  1865,  tho  "plaintiff 
instituted  the  present  suit  to  recover  the  mesne  profits  received  by  tho 
defendant  from  her  estate  during  the  time  he  was  in  possession  tinder 
the  erroneous  deoreCi  and  limitation  was  set  up  as  bar  to  its  *  siaia* 
tenanoa. 

(1)  1  W.  B„  Mis.,  5, 
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The  lower   Coarts   held  that,   in  calonlating  the  perioci  of  limitUion,         iges 
a  dedaotion  oaght   to  be   made  of  the    period   between    November  1858  " 


and    the    28th   January   1865,    dnring    which    time    the   plaintiff   was      Chundbk 
occupied  in  eu'leavoaring  to   obtain   the  mesne  profits   by  proceedings         ^^^ 
in  the  Court  of  the   Principal  S udder  Ameen,  in  which  she  was  success-  ^^ 

ful,  and  also  in  the  appeal  which  the    defendant  preferred  to  this   Court  Sooradhoneb 
against  the  order  of  the  Principal  Sudder  A  meen,  in  which  the  decision 
of  the  Principal  Sudder  Ameen  was  reversed. 

Against  this  decree  the  defendant  appealed  to  the  High  Court,  one 
groand  of  appeal  being  that  the  suit  of  the  plaintiff  was  barred  by 
the  law  of  limitation,  and  the  Courts  below  were  wrong  m  making  the 
deduction  they  hod,  in  accordance  with  a,  14  of  Act  XIV  of  1869,  in 
oomputing  the  period  of    limitation.    The    question   whether  it  was  or 

was  not  so  barred  was  referred  for  the  decision  of  a  Full  Bench  by 
Peacock,  C.J.,  and  Pundit*  J.  (who  beard  the  appeal)  with  the  follow, 
ing  observations. 

Pj&ACocK,  O.J.— As  regards  limitation,  I  think  the  point  must  be 
reserved  for  the  consideration  of  the  Full  Bench,  inasmuch  as  our  view 
of  8.  14  of  Act  XIV  of  1859  conflicts  with  the    view  taken  by  Loch  and 

Glover,  JJ.,  in  the  case  of  Khettumaih  D9y  v.  Oossain  Doss  Detf  (1) 
In  that  case  a  decree  passed  by  a  Zilla  Judge  was  sought  to  be 
executed  in  the  Principal  Sudder  Ameen's  Court,  and  the  Principal 
i:^ udder  Ameen  struck  off  the  case  as  beyond  his  jurisdiction.  The 
learned  Judges  held  that  the  word  *'snit'*  in  s*  14  did  not  apply  to  the  case 
of  an  execution,  aud  consequently  that  the  plaintiff,  having  applied  to  a 
wrong  Court  for  the  execution  of  his  decree,  could  not  deduct  the  time 
occupied  in  that  proceeding  in  calculating  the  time  within  which  the 
application  to  the  right  Court  for  execution  ought  to  have  been  made. 
If  the  const  ruction  of  the  learned  Judges  be  correct,  the  time  occupied 
by  the  plaintiff  in  this  case,  in  endeavouring  to  recover  the  mesne 
profits  in  an  exeoutioncasei  canuot    be  deducted.    If,  on  the   other  hand, 

the  learned  Judges  are  not  right,  and  the  proceedings  to  enforce  an 
exesution  for  the  sa'ne  amount  against  the  person,  who  is  now  defend- 
ant, may  be  treated  as  a  suit,  Ao.|  the  plaintiff  would  be  entitled  to  an 
allowanoeof  that  time. 

The  words  of  s.  14  are:  — ''In  compating  any  period  cxf  limitation 
prescribed  by  this  Act,  the  time  during  which  the  olatmant,  or  any 
person  under  wh  >m  he  claims,  shall  have  been  engaged  in  prosecuting 
a  suit  upon  the  same  cause  of    Action  attain  it  the  same  defendant,  or 

(1)4W.  B.,  Mis.,  18. 
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lees        XMM  pefton  whom  ha  mpi^taeaii,  tam  jU«  MidwiUi  doA  daigame^  Ia 

tay  Coart  of  Judioaiart  whioli,  f mm  daiaofe  of  jorifldietiaii  or  oihflr 

Ohukdm     eMiM»sh«Uli*rebe6niiiiaU«  tadeeida   upon  it»ar   sliaU   liaia  paasada 


^^^         decisum  which  on  appMl,  shall  hare  beoa  ananlled  lor  aoj  each 
^,  inolading  the  tiae  doriag  which  tooh  appeali  if    aa/»  has  been    peading 

SooaAoHoiin  thtiW  be  cDcoludad  fromsaoh  oompatatioa." 

DsB.4.         j^  this  CMS  the  plaintiff,  who  yas  the    dafendanfa  in   the  former    anit. 
having  bean  ordered  to  restore  the    possetiion  of  the   property   taken  in 
exeontion  nader  a  daoree    which   had   been   rerarsed,  aoaght,    bj    exa- 
eotion  of  the  deorae  of    the   appellate    Coart,  to   recoyer   the  mesne 
proftta  of  the  toad  daring  the  time  they  had  been  held  onder    the  decree^ 
which  was  sabsaqoeat^  reversed.    Having   failed  in   that   prooaedii^ 
aha  BOW  anas  by  aeiioo    to  raoover  the  same   mesne    profits,    and   in 
datenainmg  the  qaestioa  whether  the   action  is   barred   by    Itmitation 
we  have  to  deoide  whaihar  aha  ia  entitled  to  dadaot  the    time  ooonpied 
in  the  exBontton-proeeedings.    The  qneationia,   whether  the  proceeding 
in  ezaaatioB  ia  the  prosecntion  of  a  salt  npon   the  same   oaose  of  action 
againat  the  same  defendant  within  the  meaning  of  a.   14  of  Act  XIV   of 
1850.    The     words    "against    the   same    defend  mt,**   aa    my     learned 
colleagne  Sbnmboonath  Pandit,  J,,   iuggests,   mean  the  person  who  is 
now  defendant. 

8.  SO  s«ys^--"No  procoM   of    execation   shall  issue   from   any  Gooii 
not   established  by    Bojal   Charter  to  enforce   any  judgment^   decree, 
ororder  of  snch  Court,  unless   some   proceeding   shall  have   been  taken 
•  te  enforce  suoh  judgment i  decree,  or  order,  or  to  keep  the  aame   in  foree 

within  three  years  next  proceeding  the  application  for  such  execation." 
The  wurds  "suit"  does  not  neceasarily  mean  an  action  in  ite  ordioaiy 
restricted  sense  ;  any  proceeding  to  enforce  a  demand  is  a  suit ;  the 
person  who  defends  himself  against  the  enforcement  of  the  denokand 
is  a  defendant ;  and  the   demand  is   the  cause.    I  therefore  think  that 

the  endeavour  to  enforce  a  demand  by  execution  may  fairly  be  oonai* 
dered  aa  "  the  proeecuting  a  aoit "  for  that  demand. 

To  show  that  the  words  "enforcing  an  execation"  may  be  considered 
a  suit  within  the  meintni^  of  s.  14,  I  would  refer  to  the  preamble  and 
the  title  of  the  Act  Tue  title  is— "An  Act  to  provide  for  the  limitatian 
of  suits,'*  and  it  recites  that ''whereas  it  is  expedient  to  amend  ^nd 
consolidate  the  laws  relatini^to  the  Umltition  of  suits,  it  is  enacted  as 
follows,'*  If,  as  held  by  the  learned  Judgea  in  the  case  to  whioh  I  hav^ 
referred,  s.  14  does  not  include  prooeedinga  to  enforce  decreea  by 
ezecotion,  one  would  have  expected  the  title  to  be-«*'Au  Act  to  provide 
for  the  limitation  of  suits  and  of  the  enforoemeot  of  decreeSf**    and  a 
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^OFf^spopiding  TwUh    Baoh  of    tba  MotioPB  is   one  ot  ih«  enaotmenta        19^ 

inolnded  In  the  recital  aader  the  words  '*  it  is  enacted  u  follows,"    in  the  — ~r 

recital.    Sappose  es*  19  to  22  had  been  the  first  four  sections  of  the   Act,     OHtTNma 

cottld  it   be   ooncladed    that  a  proceeding  to  enforce  a  decree  was  not  a     qJ?^^^^ 

prosecating  of    a  sait   for    a   oaose    of  action    within  the   meaniof^of  |^, 

8.  14  ?  I  think   not.    I    apprehend,   thereforoy    that   s.  14  was  intended  SooBAOsoifBi 

to  apply   to   th'>8e   olanses  which  related  to  the  enforcement  of  decrees* 

and  that  the  words  *'  snit  "  and  "  cause  of  action  "  nay  very  fairly   be 

read  as  meanini^    an    application  to  enforce  an  execution  to  recover  the 

eame  enhject-matter   which   subsequently   forms  the   cause  of    aoiioa 

aRpinsi  the  sanve  person  ss  the  defendant  in  the  subsequent  suit* 

Seeing  thnt  these  clauses  are  hitroduced  into  an  Act  which  is  simply 
an  Act  for  the  Ihnitation  of  suits,  I  think  the  abore  construction  is 
a  Tory  reasonable  one  ;  and  that  unless  such  a  construction  be  put  upon 
the  Act»  the  full  object  of  the  section  will  not  be  obtained.  But  I 
express  no  final  opinion  on  the  point ;  and  as  the  view  I  now  take 
differs  from  that  taken  by  my  learned  colleague  Loch,  J.  (1)  on  that  point, 
I  shall  leaye  my  mind  free  for  a  f oHer  consideration  of  the  question 
when  it  oorae<)  before  a  Fall  Bench,  and  1  hare  had  the  advantage  of 
ronferring  with  the  other  Judges  upon  the  subject,  of  discussing  the 
matter  with  them,  and  of  becoming  acquainted  with  their  views  and 
arguments. 

Mr.    J.   Ooehran*    (Mr.    Twiddle    and  Baboo   Bomanath  Bo8$   with 
him)  for  the  appellant. 

Baboos  Sreenaih  Do$$  and  NUmonee  Sen  for  tbe  respondenf-. 

The  following  opinions  were  delivered  by  the  Full  Bench. 

Pi&cocK,  C.  J.  (After  stating  the  facts  and  the  points  xvferred 
as  above). — Six  years  from  the  time  when  the  cause  of  action  arose 
v  the  period  of  Itmitatkm  fixed  by  kw  for  snitB  for  mesne  profits. 
The  plaintiff  was  tnrued  out  of  possession  in  'Angust  1857.  She 
oommenoed  this  sait  in  iCebmary  1865.  If  the  period  between  Novemr 
bcr  1858  and  the  SBth  January  1865,  when  the  review  was  rejected  by 
the  Division  Bench,  or  even  if  the  period  between  Kovember  18^  and 
dth  8vi^beniber  18S4,  when  the  decree  of  the  Division  Jttenoh  was 
passed,  be  deJueted,  the  snit  is  in  time. 

The   question    as   to  whether    either   of  those   periods  ought   to  be 
deducted  depeudsupon  the    oonstruction  of  s.  14,  Aot  XXT  of  1859  ;  aud 

(1)  In  Khettumath  Ih§  v.  Qoeeain  B099  Dey,  4  W.  B.,  Mis.«  18. 
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it  baa  bMii referred  toa  Fall  Bffnch  for  deeieion  in  ooasequetioe  off   tiba 

CAM  of  Khetiumaih    Dey    ▼.    Ooaain   Bom    Dey    (I),      At   the  time 
when   the   case   was    referred    toa    Full   Bench,  IgaTemyrefteoiis  for 
disfieiitiOK  from  that  deci^'ion,  in  which  it  was  held  that  an  applioatioa 
forexecntion  was  not  a  suit  within  the  meaning  of  a.  14. 
^^Dttir'*'     8.  14  enacts  that  (reod^;  the  points  for  determination  ere,  first,  wbetber 
the  prosecntion  of  the  claim  for  mesne  profits  in  the  misceilaneoiia    pro^ 
oeedings  before  the  Principal  Sndder  Ameen'  was  the*'  prosecuting  of  a 
suit "  afcainst  the  same  defendant ;  secondly,  whether   the  mesne    profits 
which  the  plaintiff  then  claimed,  being  the  same  as  those  for  whicli   she 
is  suing  in  the  present  action,  can  be  said  to  be  the  seme  cause  of  acfcian 
against  the  same  defendant  within  the  meaning  ofs.   14;   and.   tliirdljy 
whether    the    Court   of  the   Principal    Sndder  Ameen   was   a  Court  ci 
Judicature,  which,  from  def«ot  of  jurisdiction  or  other  cause,  was  tinabla 
to   decide  upon    the    claim,   or  which  had  passed  a  decision  which,  on 
appea1|  was  annulled  on  account  of  any  such  cause. 

I  have  already  expressed  my  opinion  upon  the  two  first  points  im 
the  judgment  which  I  prouonnced  upon  re'ernng  the  case  to  a  Full 
Bench;  and  I  entertain  no  doubt  that  the  prosecntion  in  a  Gonrt of 
Judicature  of  a  summary  appliratioo  to  enforce  the  restitution  of  mesne 
profits,  received  under  an  erroneous  decree  which  has  been  reToraed, 
is  the  prosecution  of  a  suit  within  the  meaning  of  the  Act ;  end  that  if  the 
proceedings  were  for  the  rame  demand  for  which  a  suit  is  subaeqnentiy 
brought,  and  against  the  same  person,  the  prosecution  of  the  elaioa  is 
a  prosrcudon  of  a  suit  for  the  same  cause  of  action  against  the  same 
defendant  within  the  meaning  of  the  section. 

The  word  "  suit "  does  not  necessarily  mean  an  action,  nor  do  the 
words  "  cause  of  action "  and  *'  defendant  '*  necessarily  mean  oanse 
upon  which  an  actioil  has  been  brought,  or  a  person  against  whom  an 
action  has  been  brought,  in  the  ordinary  restricted  sense  of  the  words. 
Any  proceeding  in  a  Court  of  Justice  to  enforce  a  demand  is  a  suit ; 
the  person  who  applies  to  the  Court  is  a  suitor  for  relief ;  the  person 
who  defends  himself  against  the  enforcement  of  the  relief  sought  is 
a  defendant ;  and  the  claim,  if  recoverble,  is  a  cause  of  sction. 

The  Legislature  has  clearly  shown  what  it  understood  by  the  word 
"suit;  "  for  the  Act  which  provides  a  period  of  limitation  in  the  case 
of   proceedings   by  process   of  execution    to   enforce  judgments   and 

dcoreesi  as  well  as  periods  for  the  limitation  of  actions  or  suits  in  the 
ordinary  acceptance  of  the  words,  is  described  merely  as  "  an  Act  to 
provide  for  the  limitation  of  suits  ;"  and  it  recites  that  *'  it  is  expedient 

(1)  4  W.  B.  Mis  .,  18. 
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to  amend  the  law  relating   to  the   limitation  of   soits*"    We  ought  not|        1868 
in  my  opinion,  to  fritter  away  the    law  by   coDstruing   words    acoording        jj^j^^^^j 
to  a  mere  tecbnical  eense,  instead  of  giving  them  a   broad  meaning,  so     Ohuhdsk 
aa  to  embrace  ail  cases  intended  by  tbe  Legislatare  to  be  provided  for.  CaowDaaT 

We   shonld  do  well,  in   constming   the  Acts  of   the   Legislature,   to  v. 

take    for    our    guldanoe    the    following    remarks,    which    are    to  be  Dbbu. 

found  in  Domat's  Civil  Law,  Ch  zii,  s.  17,  p.  88:— "Since  laws 
are  general  rales,  they  cannot  regulate  the  time  to  come  so  as  to 
make  express  provision  against  all  inconveniences  which  are  infinite 
in  namber,  and  that  their  dispositions  should  express  all  the  oases  that 
may  possibly  happen  ;  bat  it  is  only  the  prudence  and  duty  of  a  law- 
C^iver  to  foresee  the  most  natural  and  most  ordinary  events,  and  to  form 
his  dispoeiftions  in  such  a  manner  as  without  entering  into  the  details  of 
the  singolar  oases,  he  may  establish  roles  common  to  them  all  by  discern* 
ing  that  which  may  deserve  either  exceptions  or  particular  dispositions  ; 
and  next,  it  is  the  duty  of  the  Judges  to  apply  the  lawa  not  only  to 
what  appears  to  be  regulated  by  their  express  dispositions,  but  to  all 
the  cases  where  a  just  application  of  them  may  be  made,  and  which 
appear  to  be  comprehended  either  within  the  express  sense  of  the  law 
or  within  the  consequences  that  may  be  gathered  from  it." 

The  rule  in  s.  14  is  as  necessary  in  regard  to  miscellaneous  proceed-^ 
ings  as  it  is  with  regard  to  suits  in  the  strict  sense  of  the  words;  and 
I  think  we  shall  be  giving  only  due  effect  to  the  law,  and  be  'putting 
a  proper  and  reasonable  interpretation  upon  it,  by  holding  that  the 
proceedings  before  the  Principal  Sadder  Ameen  for  tbe  recovery  of  the 
mesne  profits  in  execution  of  a  decree  of  reversal,  was  a  suit  within 
the  meaning  of  s.  14  of  the  Act* 

I  now  proceed  to  consider  whether  the  Court  of  the  Principal  Sudder 
Ameen  was  a  Court  of  Judicature  which,  from  defect  of  jurisdiotioa  or 
other  oause«  was  unable  to  decide  upon  the  claim  for  mesne  profitsf 
or   was  a  Court   which  had   passed  a  decision   which,   on   appeal,  was 

annulled  on  the  ground  that,  from  defect  of  jarisdiction,  it  was  unable 
to  decide  upon  it. 

But  for  the  deotsion  of  the  Division  Bench  of  the  6th  September 
1864  (1),  I  should  have  thought  it  clear  that  as  a  matter  of  law,  when 
the  de&ree  under  which  the  plidntiS  was  turned  out  of  possession  was 
reversed  by  the  Sudder  Court,  and^ife  was  ordered  that  the  property 
shonld  remabi  with  the  plaintiff,  she  had  a  right  to  be  restored  to  the 
possession  which  she  had  lost,  not  only  of  the  land,  but  also  of  the  rent^ 
or  profits  which  had  been  received  by  the  defendant,  whilst  he  was  in 

(1)  Betwesn  the  present    parties  in  tbe  former  execntion-proceedin  1  W.B.  Mis^  6^. 
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IMS  pooMBioo  of  the  land  by   force  of  Um   •ntmaooa  daorae  wUek 

HvRRO  i^^ersed.  When  a  decree  ordere  a  ivm  of  money  to  be  paid  to  a  plalntilF, 

Ciioiix>«R  he  is  entitled  to  have  that  decree  ezecnted,  altboogh  tke  decree  it  eQaiji 

OaowDBBT  Dpoi^  the  eubjeot  of  execution.    It  ia  the  legal  effect  of  a  decree  tlist  ife 

v*  is  to  be  eiecated.    It  ia  the  legal  effect  of  a  decree  of  reTorial  Uiat  %hm 

BooaADReNBB        ^  ,         ,       ,                              ...              x.^  ..        #      .• 

DuiA  party  against  whom  the  decree  was  given   u    to   nava  natnatioiiof   tM 


that  he  haa  been  deprived  of  nnder  it.  A  Gonrt  of  Appeal  doea  not 
neeessariljr  enter  into  the  qne^tiont  whether  a  decree,  which  it  is  abont 
to  reverse,  haa  been  ezeected  or  aoK  TI.e  decree  of  leveraal  tktce^ 
•ariljr  carries  with  it  the  right  to  restitati  on  of  all  that  has  boeo  taken 
voder  the  erroneoos  decree,  in  the  same  manner  as  an  (wdinary  decrro 
carries  with  it  a  right  to  have  it  ezecoted  ;  and  I  ahonld  have  conaic^ared 
that  a  decree  ol  reversal  neoessarily  anthoriaed  the  lower  Coart  to  aaoa# 
lestitntion  to  be  made  of  all  that  the  partjr,  agaiast  whom  the  enoneoqa 
decree  had  been  enforoedi  had  been  deprived  by  reason  of  ita  b*Tin|^ 
been  euforoed. 

The  Sndder  Court  ordered  tl.et  the  lends  were  to  rem^nwiib  tho 
plaintiff.  It  did  not  order  the  lands  to  be  restored  to  her;  bnt  the  neoes- 
sary  consequence  was  that  restitution  wss  to  le  made,  and  reBtitntiaa 
of  the  lands  was  mide  by  the  EVincipal  Sudder  Ameen  without  any  obj.  c- 
tion.  There  seems  to  be  no  reason  why  he  should  not  have  restored  to 
the  plaintiff  the  roots  and  profits  of  which  she  was  deprived  during  the  time 
ahe  was  kept  out  of  possession  of  her  lands  under  the  erroneoua  decreeu 
She  applied  for  restitution  uf  the  lands  and  to  have  those  moRne  proSta 
restored  to  her,  and  whether  right  or  wrong,  the  Principal  Sodder 
Ameen  entertained  her  applicatitn,  assumed  that  he  had  jori^ctioa 
to  order  restitution  of  the  mesne  profits,  and  proceeded  to  ascertain   tbe 

amount,  and  awarded  it  to  her.  1  hese  proceedings,  whiih  were  com. 
menced  shortly  after  the  reversal  of  tlie  f rroneous  judgment  in  1858^ 
unfortunately  laated  up  to  1864»  ahen  the  plaintiff  obtained  an  order 
lor  the  amount  of  the  mef^ne  ( roflts  of  which  she  had  been  deprived^ 
This  orderwas  reversed  by  a  Divison  Bench  of  this  Court  in  September 
18M.  Tbe  proceedings,  therefore,  lasted  bttween  seven  or  eight  yearm 
wibhout  any  apparent  neglect  oe\  the  part  of  the  plaintiff.  In  givloi^ 
judgment^  the  Division  Bench,  consisting  of  Loch,  and  Setoo*Earj:,  Jj., 
0iLid.*— *'  The  decree  (meaning  the  decree  of  reversal)  certainly  save 
Sooradbonee  (i.  6 ,  the  plaintiff)  no  mesne  profits.  It  merely  directed 
that  she  should  be  retained  in  possession.  If  she  w  shed  for  mesne 
profits,  during  the  period  she  was  out  of  possession,  she  should 
have  applied  to  the  Court  passing  the  decree  to  give  an  order  to  tha% 
effect.    But  the  lower  Court  had  no  authority  to-  import  into  the  decree 
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^what  wa9  not  there.    It  went  beyoni   its  jarisdiction  in  givmfc  in<»8ne         1868 

profi'fl  which  the  Sadder   Court,   passing   the  decree,  had  not  prorided  "    HngRo 
for,   or   had   purposely  omitted.    The  decree-holder   may  be  entitled  to     Cbundcb 
PBOO^er   mesne   profits.     Bnt   when   application    for   that   purpose  ws     ob^^hry 
made  to  the  Oonrt  below,  it  should  have  referred  the  applicant  to  the  v. 

Coart  making  the  decree,  or  to  a  separate  suit ;  and  we  do  not  think  jj^fl*'"** 
that,  though  the  opinion  of  the  lower  Court  was  expressed  so  far 
back  as  1853,  and  no  appeal  was  then  preferred,  we  are  prevented 
*  from  taking  up  the  point  in  the  present  appeal,  which  is  from  an  order 
awarding  the  amount  of  those  mesne  profits  ascertained  by  local  ioyesti- 
gatioo.  As  the  Court  below  has  in  this  ntatter  acted  altogether  with- 
out jurisdiction,  we  quash  the  order"  (I)*  The  decree  of  the  Division 
Bench,  wbether  right  or   wrong,  and  we   most  assume  it  to  be  right> 

expressly  reversed  the  decision  of  the  Principal  Sudder  Ameen  npoti 
the  ground  that  he  had  ro  jurisdiction.  It  wonld  seem  that  the  Judges 
considered  that  the  Sudder  Court,  which  reversed  the  decree,  was  the 
proper  Court  to  determine  whether  the  plaintiff  was  entitled  to  mesi  • 
profits  or  not,  Thny.  however,  said  that  the  Principal  Sadder  Ameen 
should  have  referred  the  applicant  to  the  Court  which  made  the  decreet 
or  to  a  separate  suit. 

In  England,  if  a  judgment  is  reTersed  for  error,  the  person  against 

whom  the  jud^ent  was  given  is  entitled  to  a  writ  of  restitution. 
It  is  not  a  mere  matter  of  discretion  with  the  Conrt  which  reverses 
a  decree,  whether  the  party  aTsinit  whom  it  w  as  given  is  or  is  not  to  be 
restored  to  what  he  has  been  deprived  of  under  it. 

There  can  be  no  doubt  that,  in  point  of  justice,  the  plaintiff  was 
entitled  to  have  the  rents,  which  the  defondant  had  ceHeoted  from  her 
land  whilst  he  was  in  povession  of  it  under  the  erroneous  decree, 
refunded.  This  case  is  not  like  the  case  of  Jfosoedim  XoS  v.  Bsha- 
fot  Singh  (2),  in  which  it  was  held  that  it  was  discretionary  with  the 
Oeort  which  passed  the  deeree  to  award  iotereet  or  not.  In  that  case 
h  was  very  properly  held  ^t  the  Coart  executing  the  debne  oonid 
not  award  interest  when  the  decree  was  silent  as  to  interest. 

In  the  case  of  In  re  Bajkiuen  Singh  (3)  the  Conrt  said*  with 
reference  to  a  deeree  which  had  been  reversed  :— The  defendants  must  be 
restored,  Without  security,  to  all  that  was  taken  from  them  in  ezecutioii 
of  the  decree  of  the  lower  Court."  The  plaintiff  oqgfat  to  be  pot 
in  the  same  position  as  she  would  have  been  if  the.  decree  whioh  has 
been  reversed  had  never  been  given. 

(1)  1  W.  B.,  Mis.,  5.  (2)  Ante,  p,  602. 

(3)^^e05,atpv  6(H>. 
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1868  The   plaintiff   was  doprired    for  nearly   a  year  and  ball  cf  the  rati 

and  profits   o!  her   land,  not  an    aocoont  of  any  fault  of  her  own,  boi 

CuuvDKm    .ut'der  tha  exoontion  of  an  erroneoos   decne.    She  has    cot  beiai  gnilt; 

Hot         ^i  laches,  nor  has  she  been  sleeping  over   her  rights  ;   bat  she  seeon  to 
OMowoasT ,  ,  mm,  ••«-«  •*• 

9,  hare   been    a  Tiotim   to  erroneous    decisions  of  the  roorts  of  Jtrtiot 

SooMADBOMta  Having  got  the  errooeoos  decree  rerersed,  she  bas  been  continnooBij, 
bat  nnfortonatel/  withont  effect,  prosecuting  her  claim  for  nearly  in 
years  ;  and  now,  after  she  bas  been  referred  for  redress  to  a  dvil  utMS 
and  bas  prosecuted  it  wi  h  sucoess,  and  obtained  a  decree  in  her  fsTor, 
which  has  been  upheld  hj  the  Zilla  Judge  on  appeal,  she  is  to  be  toU, 
upon  special  appeal  to  this  Coort,  that  she  is  barred  6y  limitation. 

It  is  clear  that,  in  the  miscellaneous  proceeding  before  the  Prinoipii 
Budler  Ameen  in  1858,  tbe  plaintiff,  upon  the  reversal  by  the  Boddcf 
Court  of  tbe  decree  against  ber»  applied  for  the  san^e  mesne  profitm 
those  which  she  seeks  to  recover  in  thin  action.  The  Principal  Sudds 
Ameen  awarded  tbem  to  her,  but  his  decision  was  reversed  upon  tbe 
ground  that  he  had  no  power  to  award  them.  It  is  impossibly  in  sj 
opinion,  to  say  that  the  decision  of  thi  Principat  Sudder  Ameea  vai 
not  reversed  on  the  ground  that^  from  defect  of  jurisdiction  or  otfaer 
cause,  he  was  unable  to  decide  upon  the  plaintiff's  daim  to  bmbis 
profits.  I  am,  therefore,  clearly  of  opinion  that  the  time  during  wltidi 
the  plaintiff  was  prosecating  her  olaina  for  these  mesne  profits,  bj  p^ 
oeedings  before  tbe  Principal  Sudder  Ameen  and  in  the  High  Coori 
ought  to  be  deducted  in  calculating  the  period  of  limitation*  and  ^ 
the  suit  is  not  barred  by  limitation. 

To  come  to  a  different  conclus  ion  would,  I  tbink,  bring  d\K^ 
upon  the  law  and  upon  the  administration  of  jastioe.  I  wrote  0} 
judgment  before  tbe  judgments  proposed  to  be  delivered  by  my  b<nff* 
able  colleagues  were  written,  and  1  may  say  that  Trevor,  *i 
concurred  in  my  opinion  that  the  plaintiff's  suit  is  not  barred.  Asb^ 
bas  retired,  his  opinion  has  not  the  effect  of  a  judgment^  and  as  tber« 
are  three  Judges  of  a  different  opinioni  it^oes  not  make  any  diffeieoo^ 

Having  fully  considered  the  arguments  of  my  honorable  colleaga^i 
I  still  retain  the  opinion  I  have  expressed. 

My  honarable  colleagues  Kemp  and  Maogheraon,  JJ.,  a^^  ^^ 
me  in  thinking  that  in  the  proceeding  which  the  respondent  took  io  ^ 
former  suit  to  obtain  the  mesne  profits,  she  was  engaged  in  pros^ 
anting  a  suit  upon  the  same  cause  of  action  within  tbe  meaning  o 
B.  14  Act  XIV  of  1859.  They  admit  that,  although  it  is  difficoH  to 
understand  how  the  proceedings  before  the  Principal  Sudder  Ameea 
could  have  been  protracted  from  ,1858    to  1864,    no  case  of  tr»&^  ^ 


FULL  BENCH  EU  LINOS.  W« 

bona  fides  or   of- doe    diligence   in  tbe   prcsecntion  of  the  former   pro-   *     ^^^^ 
ceeHings  on  the  p  trt  of  the  respondent  has  been  established.  Hurro 

Their   judgment   ia    founded    upon    this,   that     the   decision   of  the        ^Rot^'* 
Principal    Sndder  Ameen    awarding  raepre  profits    to  the    plaintiff   was      Chowdhry 
reversed,    not   because   he    had  no    jurisdicfiir^n  to  hear   the  proceedings  Soobadhovkb 
or  suit    then  before    him,     but   because    he  had  no    authorily  to  import         Dsb:a. 
into  the  decree  of    the  Sudder  Court   thnt  which  was    not  there.    That 
is  in    effect    deciding  that    his  decision   was  reversed  because  he   had  no 
jurisdiction  to  go   bejDnd  the  decree  of    the  Sndder  Court,  and  to   exer- 
cise his  own    independent  judgment  as  to  whether   the    plaintiff  was  qpr' 
was  not  entitled    to    recover   mesne   profits.    The  decision  of  the  Prin- 
cipal Sudder  Ameen  was  reversed,  not  upon  the  ground  that  the  plaintiff 
was    not   entitled   to    mesne    profits,   but   upon  the    ground  that    the 
Principal  Sudder  Ameen   was  not  the    proper  Court  to    decide  as   to  her 
right  to  mesne  profits,  and  that  he  ought  to   have  referred   her  to  the 
Sadder  Court  or  to  a  new  action. 

The  proceeding  before  the  Principal  Sadder  Ameen  is  admitted  by 
Maopherson,  J.»  to  have  been  a  suit  within  the  meaning  of  s.  14,  Act  XIV 
of  1869,  and  the  cause  of  the  plaintiff's  application  to  the  Principal 
Sudder  Ameen  is  admitted  to  be  the  same  as  that  for  which  the  present 
action  was   insitnted.    If  the    plaiutiff  is   not  entitled  to  recover   those 

mesne  profits  in  tbis  action,  she  will  fail  on  the  merits.  For  the  purpose 
of  considering  the  question  of  limitation,  it  must  be  assumed  that  she  is 
entitled  to  recover  them.  The  Principal  Sudder  Ameen  held  that  she 
was  entitled  to  them,  and  awarded  them  to  her.  His  decision  was 
reversed  by  a  Division  Bench  of  the  Bigh  Court,  whether  right  or 
wrong,  upon  the  ground  that  he  had  no  power  to  deal  with  the  plaintiff's 

claim. 

The  plaintiff's  claim  to  restitution  before  the  Principal  Sudde^ 
Ameen  was  not  upon  the  ground  that  the  mesne  profits  had  been 
awarded  to  her  by  the  Sadder  Court»  but  upon  the  ground  that,  upon 
the  reversal  of  the  erroneoas  decree,  she  was  entitled  to  the  mesne 
profits  which  the  defendant  had  received  while  he  was  in  possession 
of  her  lands  under  that  decree 

The  P^noipal  Sndder  Ameen  thought  that  he  had  power  to  decide 
upon  the  plaintiff's  claim,  and  he  did  so  by  awarding  the  amount  to 
ber.    The   Division   Bench  thought  that  he  had   no  power  to  decide  her 

daim,  and  reversed  his  decision  upon  that  ground.  His  decision  npoa 
the  claim  was,  therefore,  annulled  upon  the  ground  that,  from  defect 
of  jurisdiction  or  some  other  cause,  he  was  legally  unable  to  decide 
upon  it. 
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1868  If  the  ifeoiska  of  the  Prinoiptl  8ad<!6r   Am&mi  wm  r»r«ned  beeaini 

Hi^^^^j     be  hed  not   tlie   power  to  award  the  mesoe  profits  to  the  plaintil,! 

Cavanm     power  whi  h»  it  was  admitted,  the  8a<Mer   Court,  or  a  Court  ia  whidbi 

CeowDHET  "^^    *^^  might  be  iustitated,  would   hare    had,   it    most   baT«  hm 

*•  because  be  had  not  the  power  to  determine  whether  the  pIsiDtiiE  oaghi 

liKMu.     ^  hMxe  them  or  not  ;or,  in  other  words,  beoanse  he  had  not  ibs  power, 

lor  want  of  jurisdiction  or  for  some  other  cause,  to  decide  the  pliinfcifi 

claim.    I  know  of  no  difference  between   not  hsTiog  power  bjktte 

determine  or  to  decide  upon  a  question,   and   being  unable  for  waaft  d 

juHndictioo  to  determine    or  to   decide  upon  it.    Maopberson,  J.,iritk 

whom  Kemp,  J.,  ouncnrs,  sujs: — '*Xhe   material  point  was  tbai,  tboap 

the  lower   Court  bad  jurisdiction    to   deal    with   tbe    applicatioi),  tts 

respondeat  whoappaed  could  not  show  her  right  to  the  mesne  prufiteii 

theabsenoe  oiadeularauon  of   tb«t  rigbt  oy  the  audder   Court."  l» 

at  a  loss  to  see  bow  if  she  oould   not  do   so  la   the  mlsodlaneous  pn- 

ceeding*,  she  oonld  do  so  in  a  ne#  action. 

But  be  that  as  it  maj,  that  was  not  tbe  rulisg  ol  tbe  DiTitioa  Bcaek 
Tbejr  »aid  she  might  have  a  ri^bt  to  tiie  mesne  ptofitii»  and  thMtki 
Principal  Sadder  Ameen  ought  to  have  referred  her  to  the  O  nii  wbicb 
passed  tbe  decree  of  revenial,  or  to  a  ffeparnte  suit.  What  ww  tto 
but  saying  that  the  Principiil*8 odder  Amevn  had  noi  the  same  powwu 
determine  as  to  the  plaintifrs  ri|^t,  as  the  Sadder  Court,  or  the  Ooartii 
which  she  might  bring  a  separate  suit*  would  have  R 

We  are  not  sitting  on  sppeal  from  tbe  Divi«ioa  Bench.  We  an  m* 
to  say  whether  their  derision  was  right  or  wmog.  We  arenot  to  M^ 
whether  the  Principal  Sadder  Ameen  had  jurisdietion  or  not.  W«  v* 
mere^  to  ascertain  upon  what  ground  the  Dirisiiia  Beach  anaulled  Itt 
decision.  If  they  bad  annulled  it  npon  tbe  ground  that  the  plantiH  9» 
not  ef>tit1ed  to  the  mesne  profits  of  which  she  bad  beea  d^prired  by  ^ 
defendant  under  the  erroneous  decree^  th»«t  would  hare  besn  a  diffMwt 
thing.  But  they  did  not  do  so  ;  they  annulled  the  dedeion  ezprenff 
npon  the  ground  that  the  Princpal  Sadder  Ameen  acted  witboit 
jarigdiotion, 

Afy  honorable  colleague,  lioch,  J.,   in    h  s  judgment,    s^^ys:— *•!■  tttinf 
as  we  did  at   the   close    of  the   judgment,  that  the   lower   Court  acted 

aHoi^ther  without  juris -iction,  we  meant  onV  that  it  had  exceeded'** 
aaihority.nAtthat  it  had  ivo  jnrivdiction  to  tiywhHherthe  plainliff*"* 
or  was  not  entttled  to  recover  mesne  profits."  But  how  eoold  the 
plaintiff  know  what  they  moant,  unlets  they  meant  what  they  s^^ ' 
They  held  that  tbe  Principal  Sudder  Ameen  exceeded  his  autfaori^^ 
deciding  that  the  plainti£f  was  entitled  to  recorer  mesne   profits,  and  tlie/ 
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reTersed  bis   decision  apoa   that    ground.    It  appears  to  me  that  they  1868 

anolled  bis  decision  apon  the  groaod  that  he  was  unable*   from  want   of      "  ' 

jurisdiction  or  other  canse/  to  decide  npon  the  plaintifPs  claim.  They  Ghuvdib 
'vronld  not  hare  reversed  the  decision  of  the  Friuoipal  Sndder  Ameen  Q^f^^fOEMY 
if    he   had   rejected   the    plaintiff's  claim  and  stated  that,  as  the  decree  v, 

of  reversal  was  silcDt  npon  the  subject  of  the  plaintifTs    right   to  mesne        n^^^'^ 
profitSi  he   was  unable  to  decide  upon  her  daim.    If  he  had  so  decided, 
lie  would  have  held  that,  for  want  of  jnrisdiotion  or  other  cause,  he   was 

unable  to    decide   npon   it.    His  decision   was  reversed  because  hd  did 
decide  upon  it. 

It  seems  to  me  to  have  been  tie  object  of  the  Legislature  to  prevent 
Boitors  from  be  ing  barred  by  limitation  by  reckoning  against  them  time 
fruitlessly  but  in  good  faith'  occupied  in  litigation  in  a  Oourt  which,  for 
want  of  jurisdiction  or  other  caus^  has  no  power  to  decide  upon  their 
claims,  or  whose  decision  is  annulled  upon  appeal  for  stich  cause.  The 
time  is  to  be  deducted  not  olny  whent  from  defect  of  jurisdiction  or 
other  cause,  the  Court  in  which  the  claim  is  preferred  is  unable  to 
decide  upon  it,  but  also  when  the  Court  believing  that  it  is  able  to  decide 
upon  it,  passes  a  decision,  and  that  decision  is  annulled  upon  appeal,  upon 
the  ground  that  it  was  not  able  to  decide  upon  it,  and  was  therefore 
wrong  in  so  doing.  It  matters  not  for  this  purpose  whether  the  Appel- 
late Court  is  right  or  wrong  ;  if  wrong,  It  would  be  just  as  unjust  to 
reckon  the  time  against  the  suitor,  as  it  would  be  if  the  Appellate  Court 
was  right.  Parties  are  not  to  be  barred  by  limitation  by  reckoning 
against  them  time  fruitlessly  occupied  whikt  they  are  being  handed 
about  from  Court  to  Court  by  reason  of  doubts  or  erroneous  decisions 
npon  questions  of  jurisdiction,  or  of  the  powers  of  the  Court  to  entertain 
claims  that  are  brought  before  them  for  decision. 

Macpherson,  J.,  says  (and  Kemp,  J.,  concurs  with  him)  that  he  fail_ 
to  see  that  this  case  is*  one  of  any  special  hardship  so  far  as  the  respond 
ent  is  oonoemed ;  that  her  remedy  bj  way  of  review  of  the  Sudde^ 
Coort's  decision  was  suggested  to  her,  but  she  did  not  avail  herself  of  it 
I  cannot  ^ooncur  in  this  remark.  At  the  time  when  the  Division 
Bench  suggested  a  review,  they  also  suggested  the  institution  of  a  fresh 
suit  as  an  alternative  remedy.  According  to  the  view  of  the  majority 
of  the  -jjudges,  she  was  barred  by  limitation  at  the  time  when  the 
suggestion  was  madot  The  plaintiff  availed  herself  ci  one  of  the 
two  suggestions,  and  oommenced  a  fresh  suit  almost  immediately. 
If  she  had  adopted  the  other  suggeBliou,  and  had  applied  to  the  High 
Court  to  review  the  judgment  of  the  late  Sudder  Court,  she  would 
probably  have  been  told  that  it  was  matter  of  discretion  whether  the 

129 
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application   for   r«iriev   should   be  admitted  after  the  regular  t]ffl^llld 

HuRRo     that  she  came  too  late. 

Roy**        The  jadgmont  of  the  Principal  Sadder   Ameen   was    in    fact  iwemd 

OaowDHET  npoa  the  ground  that  b  e  had  acted  without  jurisdiction ;  and  the  plaintiff 

SooaaDHoif  ta  ^'^   acted  upon    the     fa  it  fa  of  what  the  Judges  said,  and  she  broogfau 

DiBu.]  new  auit  according  to  tlio  sugKestion  of  the  Oomt^  How  oonld  ii» 
or  her  advisers  hare  po  ss  ibij  imagined  tha^  when  abe  should  wk  t9 
have  the  time  dedacted  which  she  had  spent  fruitlesslj  in  a  Court  wboN 
decision  bad  been  expres  sly  reversed  because  it  had  acted  aitogelbc 
without  jurisdiction,  she  would  be  told  that  that  was  not  the  gnondflf 
reversal  P  In  my  opinion  a  reversal  of  the  decision  of  the  Principal  Sn^ 
der  Ameen  expressed  to  be  upon  the  ground  of  want  of  jurisdiction,  vu 
a  reversal  within  the  meaning  of  s,  14  of  the  Limitation  Act,  wfaelliff 
the  Principal  Sadder  Ameen  had  jurisdiction  or  not-  Ereoifiten 
be  said  that  the  decision  was  not  reversed  upon  the  ground  of  want  ol 
jurisdiction,  it  was  clearly  aunul!ed  upon  the  ground  that  the  Tmdfii 
Sudder  Ameen,  for  some  other  cause,  was  unable  to  decide  upon (^ 
plaintiffs  claim. 

This  case,  like  evei^  other,  must  be  determined  according  to  hti 
and    not    with   roferenoe    to    hardship.     Whether    the   case   is  one  of 

special  hardship  or  not,  it  is  not  f or  me  to  H&y  ;  but  I  must saj tiai 
this  lady  hns  good  grounds  to  complain  either  of  the  uncertainty  of  th^ 
law,  or  of  the  manner  in  wliich  it  las  been  administered  in  her ofi^ 
She  has  been  deprived  of  alar^e  sum  of  money  in  sonseqaenoscf 
an  erroneous  decree  which  has  been  reterse'l.  She  has  been  endcft* 
vouring  continuously  for  the  last  ten  years  to  recover  that  of  which  iti 
has  been  so  <!cprtvcd.  She  has  hud  three  decree «  in  her  favor.  ^^ 
laches  a  re  imputed  to  her.  One  decree  las  been  reversed  with  costs 
and  now  the  other  two  are  lo  be  reversed,  and  »he  is  to  be  turned  rcond 
upon  on  the  ground  that  she  is  b&ired  by  limitation. 

Since  this  judgment  was  delivered,  I  have  been  referrel  to  the  case 
of  Boor  gaper  saud  Boy  Chowdri/  v.  Taraper»aud  Roy  Ohowdry  W. 
The    case    is     somcwlmt  analogous.    The  Privy  Council  hold  thsfei  uodff 

the  old  law  of  lin»intion»  the  time  during  which  the  plaintiff  was  fro'^ 
lessly  en  dearouring  to  obtain  mesne  profits  in  execution  of  an  enrmeooi 
order,  wh  ich  ws  subsequei  tly  set  aside,  was  not  to  be  reckqned  tp^ 
him  in  calculating  limitation. 

Loch,  J. —  It  a  ppcars  to  me  that  ^e  only  Mife  course  for  a  Oc^ 
executing   a  decree   to  take,    is  to    execute  it  strictly,  without  importinS 

(1)8  Moore's  I.  A.,  308. 
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into  it  anything  tbat  is    not  distinctly  comprised  in  it.    There  can  be  no         1868 
doubt  that    the    plaintifiE  in    this  caSiO  "when  she    recovered  possession  of       Hurro    "" 
the    property    from   which  she   had  been    evicted    under   the  erroneons      GmTMDEB 
decree    of  the  lower  Oonrt,    was  entitled  to  the   mesne  profits   for  the     Ohowdhey 
period  dnring   which  she  was    out  of  possession,   but  the    decree    of  the  v. 

Sadder  Court  was  silent  on  the  subject,  and  oonseqaently  I  hold  that  i)]QnA. 
the  lower  Court,  in  executing  that  decree,  should  have  confiaed  itself 
to  what  that  decree  gave  the  plaiafciff  vist.,  possession.  If  the  plaintiff 
required  mesne  profits  for  the  period  of  dispossession,  she  had  only,  to 
ask  the  Court  which  passed  the  decision  to  supply  the  omission,  or  she 
mi^^ht  have  brought  a  suit  to  recover  the  amount.  Either  coarse  was 
open  to  her,  and  when  the  order  of  the  Principal  6udder  Ameen  • 
awarding  mesne  profits  was  reversed  by  a  Division  Bench  of  this  Court 
in  September  1S64,  she  had  then  plenty  of  time  to  make  an  application 
t*  the  Court. 

Id  the  Bhoowng  case  (1),  the  Division  Bench  reversed  the  order  of 
the  lower  Court,  which  had  been  executed  before  the  appeal  was  heardt 
and  directed  that  the  appellant  sbould  be  restored  to  possession,  and 
recover  from  the  respondent  all  sums  realized  by  him  daring  his  possession 
under  the  erroneous  decree;  with  interest,  dach  an  order  should  have 
been  made  in  the  plaintiff's  case,  and  till  it  was  made,  the  Principal 
Sudder  Ameen   should  have  confined   himself  to  giving   back  possession 

as  decreed  to  the  plaintiff. 

With  regard  to  the  word  "  suit,"  as  used  in  s.  14  of  Act  XIY  of 
1859,  if  that  and  other  sections,  such  as  11  and  18,  had  been  placed  aftev 
8. 23,  there  would,  I  think,  have  been  little  doubt  as  to  the  meaning  of 
the  word,  and  that  the  provisions  of  the  sections  applied  equally  to  aU  the 
previous  sections.  Placed  as  it  is  in  the  middle  of  the  Act,  it  appears 
to  me  to  refer  only  to  what  has  gone  before,  and  to  relate  only  to  suits 
previous  to  judgment  S.  18  appears  to  me  to  draw  a  line  between 
the  two  parts  of  the  Act.  Suits  are  not  mentioned  again  in  the  remain- 
der of  the  Act,  and  the  words  of  that  section  certainly  apply  to  what 
has  gone  before,  and  not  to  what  follows. 

It  may  be  said  that  proceedings  in  execution  are  only  a  continuance 
of  the  suit — that  they  are  merely  the  necessary  steps  taken  to  secure  the 
benefit  of  the  suit  which  has  been  decreed,  and,  as  8uch,"are  bat  the 
sabsequent  paHs  to  make  it  complete.  While  I  admit  this,  I  must  at  the 
same  time  assert  that  in  the  Courts  of  this  country  not  established  by  Boyal 
Charter,  the  suit  bas  always  been  considered  to  come  to  an  end  with 
the  judgment,  and   applications  for  execution   were   looked  opoa    as 

(1)2W.B.,80. 
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1868       tepamte  proeeedingi:  md,   1oo1do|c  at  the  Act,  it  appean   to  on  to  be 
drtwn  up  with  a  reoognition  of  this   dktmctaoa  between  the  suit  Hiei! 


Cn^^DBft     aodthe   prooeedingi  which   followed.  And   xelatedto   the   exeee&o  d 

Boy         the  deoiee  pasaed  ta  the    aait.    The  jadgmeot  of  the    Iste  SodderGont 

OaowDmsT  ^  ^^^  ^^^^^  of    WofMih    Ohwndw  Bay  t.    Bktigwan  Ohmdar  Jby  (1) 

BooEAMovaa  show*  the  diatinoticm  which  oaed  to  be  d»wn  between  nita  and  iinx«d* 

DtauA.      inga  taken  in  execntion.    I  do  not  think  that  any  argument  in  fafvrf 

the  riew  taken  of  the  word  "aaita**  in  the  order  of  referrenoe  oaa  be  gadienS 

from  the  title  of  thia  law,  when  it  ii  remembered  that,  np  to  the  pums 

of  Act  XIV  of  1859,  we  had   no  atatae  law  preacribing  the  time  witlun 

which  exeontion    of    decreea  ahonld  be  taken  oat*  and  that  ^'Umitrtioo,* 

when  it  ia  naed  in  the  Begalationa*  appliaa  to  anita  in  which  no  jodgmeirt 

had  been  paaaed,  and  not  to  proceedinga  taken  after  jodgment  baa  ben 

delivered.    Whererer  the  word  "anita**  ia  madenae  of  in   Act  XIYflf 

1859,   it  meana   oaaea    in  which    no  judgment  haa  been  praeooMad 

and  it  appeara  to  me  that  the  word  waa  not  intended  by  tlM  Legithtaw 
to  be  applied  to  proceedinga  to  enfoNW  ezeontioo  of  a  decree. 

Holding  the  opinion  I  hare  ezpreased  above,  it  la  liacdl^  neoenvT 
for  me  to  aay  more,  bat,  aa  I  waa  one  of  the  Jodgea  who  paand  tla 
order  of  September  1864, 1  think  it  proper  lo  explain  the  meaning  rf 
the  worda  "want  of  jnriadiotion"  naed  in  that  jodgmeoti  and  litiA 
maybe  gathered  from  the  earlier  part  of  that  judgment.  A  Conit 
may  have  no  jnriadiotion  at  all,  or  having  jariadicttoo^  it  may  exeeed 
its  anthority,  and  thna  be  said  to  Act  without  or  beyond  Ita  jnriB^Bctioo. 
The  worda  naed  were:— *'But  the  lower  Court  had  no  au^horitjio 
import  into  the  decree  what  waa  not  there.  It  went  beyood  ito 
juriadiclion  in  giving  menae  profiti,  which  the  Budder  Court,  pauog 
the  decree,  had  not  provided  for,  or  had  purposely  omitted.'*  In  sajinf 
aawedo    at  the  close  of  the      judgment   that  the  lower  Court  vid 

*  altogether  without  jurisdiction,**  we  meant  only  that  it  had  excMded 
it  authority,  not  that  it  had  no  jurisdiction  to  determine  whether  tii* 
plaintiff  was   or   vras    not  entitled  to     recover    mesne    profits.  ^ 

Full  Bench,  in  its  judgment  of  the  Slst  August  18d6,  Is  <^ 
matter  of  the  Petition  of  Suljan  Ottagar  (2),  in  giving  w 
explanation  of  the  words  ''exercised  a  jurisdiction  not  vested  in  i(by 
law,"  used  in  s.  85,  Act  XXIII  of  1861,  held  that  these  wo^eIs  cm- 
prised  not  only  oases  in  which  the  Subordinate  Appellate  Coait 
had  no  jurisdiction  stall,  but  also  cases  in  which  such  Court  hBrvag 
jurisdiction  exceeds  its  jurisdiction.  In  this  latter  sense,  I  consider 
that  the  Principal  Sudder  Ameen  acted  without  jurisdiction  in  this  »se> 
(I)  2  S.  D.  A.  Bep.,  17th  Dec.  1860, 401.  (2)  Ante,  p  53L 


^ 
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Eren  if  I  concurred  in  tbe  opinion  expressed  by  my  learned  oolleagaes        1868 
that  the  proceedings  taken  in  execution  of  a  decree  were  a  suit  within        huebo 
the    meaning   and   intention   of  the  Act  XIY  of  1859,  I  should  not  be     CuuNDsa 

prepared   to   allow  tbe  plaintiff  tbe  benefit  of  tbe  time  during  which      Ch^^hbt 
she  was    engaged   in   carrying   out   the    execution-proceedings    in   the  ^, 

Principal  Budder  Ameen's  Court,  unless   the  words  **  defect  of  jurisdio-  Soobadhonbb 
tion   or  other  oaase,"  men  tioned   in  s.  14  of  that  Aot^  can  be  held  to 
apply  to  Cases  in  which  a  Oourt  has  acted  in  excess  of  its  jurisdiction. 

Macphebson,  J.    (Kbhp,    J.,  concurring),— I   concur  with   the  Chief 

Justice  in  tbe  opinion,  and  in  the  reasons  given  for  the  opinion,  that 
In  the  proceedings  which  the  respondent  took  in  the  former  suit  to 
obtain  wauUat,  she  was,  within  the  meaning  of  s.  14  of  Act  XIY 
of  1859, "  engaged  in  prosecubing  a  suit  upon  the  same  cause  of  action," 
But  I  regret  that  I  differ  in  the  oouclasions  at  which  I  have  an*ived 
upon  the  other  questions  which  arise  in  this  reference. 

S.  14  requires  that  tbe  grosec^jtion  of  the  suit  shall  have  been 
carried  on  honafide  and  with  due  diligence.  I  cannot  say  that  want 
of  hona  fides  or  due  diligence  in  the  former  proceedings  has  been 
proved.  Nevertheless,  it  is  difficult  to  understand  how  the  proceedings 
before  the  Principal  Sudder  A  meen,  which  had  for  their  object  merely 
the  aseertainmeut  of  the  mesne  profits  of  less  than  two  years,  could 
have  been  protracted  from  1658  to  1864,  if  any  reasonable  diligence 
had  in  fact  been  exercised  by  the  respondent. 

Then,  was  the  decision  of  the  Principal  Sudder  Ameen  awarding 
wadlat  annulled  by  the  High  Court,  on  September  6tb,  1864,  from 
"  defect  of  jurisdiction  or  for  any  such  cause  P**  In  disposing  of  this 
point,  I  shall  express  no  opinion  as  to  whether  the  Division  Court 
was  right  or  not  in  reversing  the  order  of  the  Principal  Sudder  Ameen, 
for  that  question  does  not  directly  arise  on  the  present  reference.  It 
seems  to  me  that  the  order  of  the  Principal  Sudder  Ameen  was 
not  annulled  for  a  defect  of  "  jurisdiction"  properly  so  called,  or  **for 
any  snoh  cause.*'  No  doubt,  in  the  judgment  of  the  6th  September 
1864  the  word  "  jurisdiction"  is  used.  But  it  was  not  used  then  ia 
its  proper  sense,  or  in  the  sense  in  which  it  is  ifted  in  s.  14  6£ 
Act  XIY  of  1859.  The  Court  said  (1)  :-*^<  But  the  lower  Court  bad 
no  auU^prity  to  import  into  the  decree  what  wm  not  there.  It  went 
b^ond  ids  jturisdiotion  in  giving  mesne  profits,  which  the  Sudder  Court, 
passing  the  decree,  had  not  provided  fori  or  had  purposely  omitted. 
The  deore^holder  may  be  entitled  to  reoover  mesne   profits.     Bat 

(1)  1 W.  B.|  Mis.,  5. 
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1868        when  applicftiion  for  that  pnrposo  was  made   to   the    Coart  belonr,    H 
should   have   referred   the  applicant  to  the  Court  makiDg  the  decziee. 


UUKHO 

CiiuHpKB  or  to  a  leperate  euit,  and  we    do   not  think   that,    though  the   opinioB 

^^  of   the    lower    Court    wae     expressed    so     far   ba«  k    as  1858,  and    ba 

V.  appeal    was    then    preferred,    we    are    prevented   from  taking  up  the 


SoosADRoKiB  p^iji^  in  the  present  appeal,  whioh  is  from  an  order  awardini^  the 
amount  of  those  mesne  profits,  ascertained  by  local  investig^tim. 
As  the  Court  below  has,  in  this  matter,  acted  altogether  withotst 
jurisdiction,  we  qaash  the  order,  and  decree  the  appeal  with 
costs." 

The  sense  in  which  the  term  "  jurisdiction"  was  intended ^to  he 
used  is,  I  think,  clear  aud  is  to  be  found  in  the  passsge  in  which  it  is 
said  that  '*  the  kwer  Cuurt  had  no  authority  ^to  .import  ^into  the  decree 
what  was  not  there.*'  It  cannot  be  said  that  the  lower  Coart  had  not 
juriadiction,  in  the  ordiuaryis'^nse  of  the  term,  to  deal  with  this  matter. 
The  original  suit  was  one  in  which  the  Court  admittedly  had  jansdic- 
tion,  and  any  application  made  In  th%  course  of  the  suit,  whether 
with  a  view  to  execution  or  otherwise,  was  made  to  a  Court  having 
jurisdiotion.  It  is  one  thing  to  say  that  a  Court  has  not  th*<  power  to 
make,  or  cannot  properly  make,  a  particular  order  in  a  suit,  and  quite 
another  thing  to  say  that  the  Court  has  not  jurisdiction  to  entertain 
the  suit,  or  the  particular  application  which  it  ought  not  to  grant.  In 
disposing  of  the  question  properly  before  it  and  oognizalbe  bj  it, — ss 
to  how  effect  was  to  be  given  to  the  decree  of  the  Sudder  Court, - 
the  lower  Court  gave  to  the  respondent  more  than  it  shoald  (in  the 
opinion  of  the  High  Court)  have  given  ;  and  so  far  as  it  gave  too 
much,  its  order  wa^  reversed.  The  lower  Court  might,  beyond  all 
doubt  (oven  according  to  the  ruling  of  the  Division  Court)  1  are  made 
the  order  which  it  passed,  if  the  Sudder  Court  had  declared  the  reapon- 
dont's  right  to  the  wasiUU  which  sbe  sought.  It  was  not  because  it 
had  no  jurisdiction,  but  because  the  Sudder  Court  had  not  declared 
the  right,  that  the  lower  (Joart  was  deemed  to  be  wrong  in  giving 
the  mesne  profits.  There  was,  in  fact,  no  want  of  jurisdiction,  nor 
anything  of  the  kind;  and  I  think  that  the  learned  Jndges,  in  their 
judgment  of  the  6th  of  September  1864  said  no  more  thau  that  the 
lower  Court  ought  not  to  have  acted  as  it  did  without  a.diatinct 
declaration  by  the  Sudder  Court  of  the  respondent's  right  to  the 
toasihU.  The  material  point  was,  that  i  hough  the  lower  Court  had 
jurisdiction  to  deal  with  the  application,  the  respondent  who  applied 
00UI4  not  show  her  ri^sht  to  the  moane  profit  s  in  the  absenBO  ol  a 
declaration  of  that  right  by  the  Sadder  Court. 
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I  think  that  iHe  appellant's  contention  is   right,   and  the   respondent's         1868 
suit  is  barred  by  limitation.  — 


H  UBRO 

The    law  of    limitation    often   operates   with   mach    hardship    upon  Chundbe 

individuals.     But  I  fail  to  see  that  the  present  case  is  one  of  any   special  '    Bot 

hardship,  s  >  far  as    the  respondent    is    concerned.     Her  remedy    by  way  Chowdhby 
of  review  of    the  Sadder    liuait's    decision     was    suggested  to  her,    but  Sq^s^ph'i^iikx 
bhe  did  not  avail  her-self  of    it,    which,  with  reference    to  the  provisions         Dkbia* 
of  Act    XIV  of   1859,    it   for  no  other    reasons,  she   certainly   ought  to 
have  done. 


1868 


Before  Sir  Barnes  Peacoch  Kt,  CMef  Justice^  Mr,  Justice  Seton^Karr^  Mr. 
Justice  L,  S.  Jackson,  Mr,  Justice  Macpherson,   and  Mr,  Justice  Hobkouse, 

BANI  A8MUT  KoOEH  and  othbbs  (Judgmknt-dsbtors)  v, 
moUKJEET  KOOKB  MaHAKANI  (Dbcbbb-holdbb).* 

Mesne  Profits,  OaJi/ouloUion  of-^OuUivaiion  of  Lands  by  Person  in  Wrongful        -4pWZ  4. 

Possession,  — ~ 

When  a  person  in  wrongful  posBesfiion  of  landjhas  himself  ooonpied  and  cnl^ 
tivated  it,  the  proper  principle  on  \rhich  the  amount  of  mesne  profits  is  to  be 
calculatud  is  to  ascertain  wbi^t  would  have  been  a  fair  and  reasonable  rent  for 
th(^  land,  if  the  same  had  been  let  to  a  tenant  daring  the  period  of  the  unlawful 
occupation  by  the  wrong-doer  (1). 

Thb  plaintiff  having  in  a  previous  suit  got  a  decree  for  posiession  of 
certain  1.  nds,  now  sued  for  m^sne  profits.  In  ber  plaint  she  alleged  that 
the  lands  in  question  were  kept  by  the  defendant  in  his  own  khas 
possession,  and  were  cu' tivated  by  bim ;  and  she  prayed  "  for  the 
recovery  of  Bs.  7,762-2-8  on  account  of  pucca  or  boiled  (manufactured,) 
iiidiijcoi  rubbee,  and   oth^j  crops,"  with  interes  t. 

The  lower  Oourt  was  of  opinion  that,  assumi  ng  it  to  be  true  that 
tbe  defendant  hnd  himself  occupied  and  cultivated  the  Isnd  as  allegod 
the  plamtifE  coul^  recover  as  mesne  profits  only  such  a  sura  as  might 
have  reasoi  ably  been  realised  from  tenants,  supposing  that  the  land 
had  been  let  tut  to  tenants.  That  Court  accDrdingly  gave  tbe  plaintiff 
a  decree  for  Bs.  293-14,  bein{<  the  amount  at  which  it  estimuted  tbe  rents 
which  might  have   been  roalised  from  tenants. 

The  plaintifiE  appealed  to  the  Hiah  Court.  At  tbe  hearing,  while* 
abandoning  her  claim  to  tie  value  of  the  manufactured  indigo,  the 
plaintiff  contended  that  she  was  entitled  to  the  actual  valne  (less  cost  of 
production)  of  the  various  crops  of  iidigo,  rye,  muttur,  Ac,  which  had 
been  produced  in  the  lands  durihg  her  dispossession. 

•  Miscellaneous  Appeal,  No.  362  of  1867,  from  an  order  of  the  Principal  Suddsr 
Ameen  of  Gya,  dated  the  SOth  May  1867. 

(1)  See  Watson  y.Vym  %  Lai  SAaAa,  B.  L.  B.,175 ;  and  Bibes  Bohodtca  v.  Sw  th 
12  B.  L.  B.,  82,  at  p.  88. 
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1886  Th«    CMS   WM  lieird   befora  Maephanan  sad   SeUm-Karr,   XJ^  who 

BufiAmuT  «f«'"*   to  »  Fall    Bwichihe    fbUowinR  qoMtioii— *«  What  is  the 


KootK       principle  on  which   mesne    profits  era  to  be  calcolated,    when  U*e 

•f    ^'  liable  to  pay  the  mesne  profiU    has  not  let   the  lands  to  tenajita»  but 

JnoibjsVt   himielf  occupied  ond  cahivated  it,  growing  on  it  iudigo  and  other  cropaf* 

Kooaa.  jj^  reference  was  made  owing  to  oonflicting  dectsiona  aa  to  ihe   mode 

of  calculating   mesne    profits  in  the  oases   of    BesttMitteeeooree    2>afces 

T.  Tara§oondere€  BkaminM  (1),  Banmatk  Okowdkry  t.  lyigwmber  JBog  (^ 

tkem<m    JTMres  Debia  y.  ModdhoamoUy  DMa  (3),   Bindabmm    Ckwn^ 

Sircar   f .   UohertB   (4),   snd   Mugkoonaih  Eo}^    v.  Baroik    Gtertndhmm 

Singh  (5).    '1  he  following  cases  wore  also  referred  to  in  the 

behalf  of  the    defendant --ITunoomait   Do$9  ▼•  Koomeeroonnim&a 

(6),  Smith  Y.    Sana  Bibee    (7),  DinobtmdoQ   Mmuies  y.  Keghmb   Ckmmder 

Qho§4  (8),  Baboo  Purmesiuree  Fer9had  Narait^  Sittgh  t.  Aghur    SJngkjf), 

and  PaZmsr  r.  MohwU  Balgobind  Dos$  (lo)- 


!! 


;i)M«r«b^201. 

(2)  3  W.  K.,  Mis.,  90. 

(3)  4  W.  B.,  Mil.,  23. 

(4)  Sef0r9  Mr,  Jugiia  SUer  and  Mr. 

Ju4tic0  Morgan, 

BINDABCN  CHUNDEB  8IRCAB 
(Jcdomsxt-dkbtob)  t.  BOBEBTd 
(Dkcbii-BoLke). 

The  nth  NowmnbtJ  186S. 

The  Jadgment  in  this  case,  so  far  it 
related  to  the  mode  of  estimating 
mesne  profits,  was  as  follows : 

"The  Principal  Sadder  Ameenwss 
of  opinion  that  the  decree  lioMer  was 
entitled  to  the  yalae  of  the  indif^  bj 
reason  of  his  having  been  deprived  of 
a  certain  jote  hi  the  land  in  the  year 
1863,  when  one  Ramcoomar  Koondoo 
brought  a  aoit  and  ouated  him  from  the 
land  on  which  he  had  provioaslj  cul- 
tivated indigo  planta.  The  Principal 
Buddor  Ameen  found  that  Bindabun, 
the  judgment-debtor,  Hnd  the  said 
Bamooomar,  were  in  truth  one  and  the 
same  |>er8on,  and  that  the  judgment* 
debtor  having  improperlydeprived  the 
decree-holder  of  the  poBseesion  of  the 
land,  is  bound  to  pay  to  the  latter  as 
mesne  profits  the  value  of  the  indigo. 

"  We  think  that  the  decree-holder  is 
entitled,  in  execution  of  hia  decree  in 
this  Buic,  to  recover  as  mesne  profits 
from  the  judgment-debtor  the  collect- 
ions which  he,  or  other  persons  in  ool- 
losion  with  hixn  and  aetiog  on  his  ao« 


count,  hare  made  fkom  fyote  ; 
to  that  part  of  the  land  whioh  1 
used  for  indigo  cultivation,  the 
bolder  is  entitled  in  ^xecataon 
decree  to  receive  on  account   of 
profits,  such  a  sum  as  a  tenant  naiag  tbs 
land  for  the  same  purpose  mifl;lu  be  ax* 
pected  to  pay   as    rent.    The    allaged 
wrongful  act  of  Bamcoomar    and   tbs 
identity  of  Bamcoomar   with    tiie  de- 
fendant Bindabun,  beins    establiahfld 
to  the  satisfaction  of  the  Principal  Sad- 
der  Ameen,    be  has    awarded  to  tke 
deoree>holder  as  wuilai  not    onlyths 
collections  from  ryots,|but  alee  the  value 
of  the  indigo  prodoeed  and  made  dur- 
ing the  time  of  his  dispossession-     Bat 
the  Principal  Badder  Ameen  waa  not, 
in  our  opinion,  authorised  in  ezecatiag 
this  decree  to  determine  such  qoestiocs 
and  to  give  to  the  decree-bolder  the  pre- 
fits  ariaing  from  the  skill  and  capital 
employed  by,  or  an  account  of,  Biada- 
btin  in  making  indigo. 


*'We  therefore  remand  the 
order  that  the  Court  may  determine  the 
amount  of  mesne  profits  In  aooordanee 
with  this  decision.*' 

(»)  7  W.  Bn  244. 

(6)  W.B.,  8pl.  Ko,40. 

(7)  2  W.  B.,  Mia.,  10. 
(8)8  W.B.,  Mis.,  25. 

(9)  7  W.  B.,  78. 

(10)  7  W.  B.,  230. 


FpLL  BINOH  BUIiINaS.  IMS 

Mmbtb.  R  En  TtiMUk  and  C.  Gregory  for  the  appeUanto,  }$A^ 

Idr.  B.  T.  AtUm^  lilooDflhda  Ameer  Alh  and  Baboo  B(man<Uh  Boss  for   I^ani  Ismut 

thewspcmdenta.  T* 

The  following  opinioaa  irere  delivered  by  the  Foil  Bench  :—  ICababmx 

InsaBJivr 


Feacook*  C,J.  (Macphsrsok  and  HobhousVi  J  J.,  concarring).-^-! 
think  there  10  no  doubt  about  thi9  case.  The  plaintiff  had  sued  for  the 
mesne  profitis  of  lands  from  which  she  has  been  turned  ont  of  possession. 
She  says  that  the  defendant,  whilst  he  was  in  possession,  grew  indigo 
Crops  tipon  the  land,  and  (mannfaotnred  indigo  from  the  crops.  Bhe 
claimed  the  Tslue  of  the  indigo  as  damages.  It  ii  clear  that  the  value 
of  the  manufactured  indiica  was  not  the  proper  measure  for  her  damages. 
On  appeal,  she  abandoned  her  ckioi  to  the  value  of  the  manufactured 
lAdigo,  and  eonteaded  that  she  was  entitled  ,te  the  value  of  the  indigo 
and  other  crops. 

The  pfaontifl  did  not  sue  for  the  arops,  but  for  the  loss  whioh  she  haff 
sostalned  iu  havsog  been  kept  oat  of  the  land.  There  is  a  great  dis- 
tbiGAlott  between  suing  for  crops  which  wers  grown  upon,  and  taken 
from,  her  land  during  the  time  idie  was  wroii^ftilly  kept  ont  (tf  posseaaion, 
and  suing  lor  the  loss  which  dio  had  sustained  by  being  deprived  of 
the  land,  If  ske  sued  for  the  crops,  she  could  not  have  the  value  of 
the  crops  aa  veil  as  the  sum  for  which  ;the  land    would  have  let  whilst 

^bo  crops  were  growing.  She  must  have  been  satisfied  with  the  vahie 
of  the  oKop,  fadwever  bad  they  might  have  been.  On  the  other  handy 
if  she  sued  for  the  occupation  of  Che  land,  she  wonld  have  been  enti- 
tled to  it,  e^n  if  the  crops  had  wholly  lai^d  or  the  indigo  had  been 
spoiled  in  the  cenree  of  aaiwfBcture, 

The  defendant  incurred  consideraible  risk  in  growing  indigo;  and  if 
tbe  cufltivatioa  suoceede J,  he  was  entitUd  to  have  the  expense  of  culti- 
vatioR  as  well  as  the  value  of  the  risk  deducted  from  the  value  of  the 
crop.  The  pUdntifiE  'ought  not  to  be  compensated  for  risk  which  she 
never  ran  or  for  expenses  which  she  never  incuired.  Tf  the  whole  of 
the  indigo  crops  had  been  destroyed  b^  ratn  or  other  cause,  the  plaintiff 
would  not  have  been  satisfied  to  give  up  the  fair  occupation  value  of 
the  land,  but  would  have  tAirown  the  whole  risk  of  the  cultivation  upon 
the  defendant.  All  that  she  is  entitled  to  recover  as  damages  is  a  fair 
and  reasonable  compensation  for  what  she  has  lost  by  being  deprived  of 
her  had. 

The  question;  whkik  has  been  referred  to  the  Full  Bench  is,  what  ia 
the  proper  principle  on  which  mesne  profits  are  to  be  qilculated  when 
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1968         ^^  penon  liable  to  pay  the  mcme  profits  bu  sot  lot  the  lendi  to  tounti 
but  boo   htmooU  occopied  ond  coltiTOtod  it,  growing  on  ii  iodigo  vd 


KAin  AflMUT  

Koois      oinor  oropg. 
o.  I  am  of  opinioo  that  ibo  proper   principle  on  whieb  oocb  dnugM 

Imiimlx  ^'^^^  ^  ^  auooood  it  to  aaoertain  wbat  would  baye  been  a  &ir  lad 
XocMu     reaoooablo  rent  for  tbe  land  if  tbe  eaoie  bad  booa  lot  to  a  tenant  doixng 
tbo  period  of  tbe  nnlawfol  oocopation  by  tbe  vfoog-doer. 

Tbe  eaio  will  go  back  to   tbe    DiTieion  fiencb  wbieb  relnrred  it,  k 
order  to  be  determined  npon  tbe  merite. 

Bitov-Kabb,  J.— I  am  of  tbe  same  opinion.  Tba  xw  are  only  tvo 
OAseo  wbicb  st  all  support  tbe  oontention  of  tbe  eppeUant^  Tbe  cm 
of  B9$nm09»oor0§  Dah^a  ▼•  Toniuoonderee  Bkaminee  (1)  is  not  et  all 
in  poink  Tbe  two  oases  wbicb  reelly  do  ftopport  tbe  oontentioo  an 
tbose  of  Mamnaih  Ohawdknf  f  •  Digumb&r  Bo^  (S)  and  KUmam  Kmrn 
DMa  T.  ModdhoamoUy  lUbia  (3).  Bat  witb  all  respect  to  tie 
^  Dif isioQAl  Bencb  wbiob  laid  down  tbe  principle  in  those  dednoB%  I 
osnnot  tbink  tbat  snob  a  principle  is  oorreot.  Tbe  soond  principle  appw* 
to  me  to  be  laid  down  la  Baboo  Fwrmeuwrm  Ponhad  Iforvta  Sm^ 
T.  AgJmr  Bingh  (4),  end  tbat  prinoiple  bss  also  been  followed  onoite 
oocssions.  I  woeld  oarefnlly  goard  myself  from  expfossing  an  opinioo  af 
to  wbat  tbe  prinoiple  sbonld  be  where  a  onltinUing  ryot  holding  jommd 
or  other  lands  whiob  be  bis  calti?ated  bimself  for  a  coneideraMe  period, 
bas  been  dispossessed  by  a  wrung-doer.  Bat  in  the  preeent  oase  I  thlsk 
the  oorreot  prineiple^aad  in  fact  tbe  only  prinoiple^to  be  adopted,  ii 
that  of  estimating  tbe  plaintiff's  loes  by  the  amoont  of  rent  which,  if  is 
possession,  she  woald  hare  reoeived*     There  is  an  additional  ressoa  (v 

adopting  this  principle,  beoaose  if  it  were  necessary,  as  it  would  U 
to  arrire  at  a  calcaletion,  by  considering  ail  the  vsryinff^  prodooe  ol  s 
Tory  considerable  tract  of  ooantiy,  tbe  differences  both  in  yield  aod  is 
price,  and  the  flactoations  of  the  market  at  different  seasons,  the 
enqairy  woald  certainly  be  harassing^  and  might  possibly  be  inter- 
minable and  infroctacns.  Bat  this  is  only  an  additional  reason  for  adopt* 
ing  the  principle  tbat  tbe  rent  sbonld  be  the  basis  of  calculation,  and  I 
rest  my  decision  mainly  on  the  simple  ground  that  tbe  measnre  d 
damages  to  the  plaintiff  (appellant)  should  be  what  she.  has  actually  losi 
and  not  what  her  adversary  m«y  have  actually  gained  by  his  own  endea- 
Tours  while  in  wrongfol  possession. 

Jaoxbov,  J.*— I  am  also  of  the  same  opinion.    On  the  general  qaes- 
tioc,  I  entirely  concur  in  the  view  expressed  ;by  the  Chief  Justice. 

(1)  Marsh.,  201.  (8)  4  W.  B.,  Mis.,  23. 

(2)  8 .  W,  B.,  Mis.,  30.  (4)  7  W.  B.,  78. 
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In  respeot  of  wbat  the  deoisioD  might  hare  been  if  the  plaintiff  had 1^®_ 

brought  her  action  in  the  form  of  a  snit  for  damages  occasioned  by  the  Bani  Abmot 

defendant's  trespass  in  parrying  avay  the  crop  from  the  plantiff's  land,  Koova 

I  wonld  remark  that  suits  in  that    form     are  not,  I  think,   generally  If  ahabavi 

known  in  oar  Courts.  This  was    clearly    a  suit  in  the  ordinary  form  IwDvajxET 
for  toonZo^,— not  a  suit  for  damages  on  account  of  trespass. 


Before  Sir  Bamei  Peacock  JSQ.,  Chiqf  JuHice,,  Mr.  JuaUee  Seion-Karr,  Mr. 
JusUoe   L,  S.  Joe^on,  1ft*.  Juetice  Maephenon^  and  Mr  Justice  Hobhouee. 

IV  TBM  KATTSB  OF^  THB   PlTITION  OF  B  ANI ISMAID  KOOEB  aud  anothbe.        2^  . 

AetlVm  of  1869,  # .  ZHS-^E^eouHan  of  DeereCf  Qroimde  for^Btay  of — - 

EMOwHon—  Qecuriiy. 

A  party  applying  to  stay  ezeoation  of  a  decree  under  ■.  338  on  giTinff  security 
is  bound  to  snow  euffioient  groands  to  the  Coart  for  staying  it  whether  the  decree^ 
is  in  respect  of  moveable  or  immoYeable  property. 

Ufof  an  application  to  the  High  Oourt  by  Bani  Ismaid  Kooer  and 
others,  who  had  appealed  to  that  Oourt  against  a  decree  for  a  sum 
of  money,  for  stay  of  execution  on  security  being  given  under  s.  838 
of  Act  YIII  of  1859,  the  Oourt  oaUed  upon  the  petitioners  to  show 
cause  why  eiecution  should  not  be  stayed  on  security  being  given. 

Mr,  Doyne,  on  behalf  of  the  petitioners,  contended  that  as  the  decree 
was  simply  for  a  sum  of  money,  it  was  not  necessary  for  them  to  show 
cause  at  all,  as  the  practice  of  the  High  Oourt  in  decrees  for  money,  as 
interpreted  by  its  decisions,  was  at  onoe  to  stay  ezecutioni  without 
cause  shown,  on  good  and  sufficient  security  being  given*  He  cited  the 
case  of  Mohcmed  Wc^eed  ABy  JSfhdh  v.  Monohur    Does  A)* 

The  Oourt  (Loch  and  Hobhouse,  JJ.)  not  agreeing  with  the  principal 
Uid  down  in  that  case,  referred  the  following  question  for  the  determioa- 
tion  of  a  Full  Bench  ^— 

''Whether  or  not  execution  of  a  decree  for  money,  may,  on  security 
given,  be  stayed  without  sufficient  caase  shown." 

ICr,  Doyne  (Mr.  B.  K.  Twiddle  and  Mr.  (7.  Gregory  with  him) 
for  the  petitioners. 

The  opinion  of  the  Full  Bendi  was  delivered  by 

Pbacogx,  0.  J*7-  I  think  it  is  quite  clear  that,  if  a  party  wishes  to 
stayexeontion  under  &  338  of  Act  YIII  of  1859,  he  is  bound  to  show 
sufficient  ground  to  the  Oourt   for  so   staying  it.    Under   s.    36,  Act 

(l)S.D.Afor  1861,240. 


XMB  VDLL  BWOB  SDIIHQS. 

Illg        XJCUl  of  1M1«  wliea  Aa  order  is    nmdi$  for  the  ereenlicai  tfrndeow 
egftinek  which  »a   appeal  has  been  preferred,  the  Ooori,  If  it  fttnnla  It, 


MATiva  Of  oia/   reqaire  security   to    be  glyen  for  the  restitn&ton  of  wasy  propotf 

VBM  Fwraom  which  may  be  taken  in  exeootion  of  thedeone,  or  the  TtAxm  ibenof. 

^l^,i         It   loa/    he  yerj  inoorenient  to   a   plaiatiS    who    baa  been  lodbog 

forward  to  thereoeipt  of  a  certain  sum  of  mon^wliM^  is  doe  t»  his, 

if,  as   soon  as   he  obtains  a  decree  for  it,  he  should  be  prsTented  from 

leT/ing  the  amonnt,  merely  on  the  application  of  the  jodguent-dflbtor, 

and  npoo  his  giving  security.  Booh  a  measore  ssi|^t  bo  oaost  injuiasi 
toa  pkiotit,  who  has  depended  npon  the  mJiMUasi  of  d«Us  dactD 
him  as  a  means  of  meeting  his  own  liabilities. 

The  foregdng  remarks  apply  to  money  decrees,  bat  the  rale  sbofe 
bdd  down  is  eqoally  applicable  to  deorees  lor  inunoTeabla  jijKyperty  ud 
toother  desiees. 


4« 


Jm$HmL,  S.  Jod^cn,  Mr.  JutU9$  PAeor,  <mi  Mr.  SwUob  M^^phtnam. 

IMS 
April  87.        HOBIN  OHUNDIR  OfiUOKSBBUTTT  i»  ossns  fPUonsm)  9, 

?— ^  OUBU  FBR8 AD  DOSS  a«b  oiasBs  iJ}wmnmarD^^ 


SMu  Jjow^FmiMtk  Emr^Ad90rmPo$$e99um^Suii  ty  Jlwwrstbnaf  "^Ogw 


Adtcane  pcsMUlea  B^uast  a  Hfada  iiSMle  heir,  which  woald  bar  hsr  i^^ 
esat  tf  siie  wereaU?e,  wiQ  eqosUy  bar  that  of  the  rsTeiaionir  (l)« 


Rakdoollvb  OROcuBBorrr,  a  Hindo,  ffied  leavhig  two  BOtti,t«o 
daughters,  and  a  widow,  Dhooe  Uala.  The  two  sons  died  irHhoattoi>B 
fm  the  lifetime  of  the  widow,  and  their  Toipectite  estaifiB  desotsded 
to  her  as  h^n  The  two  daughters  each  had  a  eon  or  vons,  who*  op^ 
^he  death  of  the  wid0W|  sncoeeded  to  the  estate  of  their  ttncles.  Aftv 
the  death  of  the  sons,  a  stranger  entered,  and  the  widow  nerer  too^ 
possession.  Alter  her  deatih.  which  occurred  !n  I2t6  B.  S.  f  186f- ^)f 
the  two  daoghters'  soosiflstiiuted  1^  present  suit  to  iw»ver  pcsMSiiaD 
of  their  nude's  estate.  The  defendants  objected  that  the  enit  was  htrrtd 
by  the  hiw  of  limitation ;  bnt  the  objaetion  vtti  ov«mlkd  hyi  tiie  Mtinn^ 

•Special  Appeal.  Ko.  400  of  1867,  fit>ex  a  deej-eo  of  *lie  Jadgo  of  3s<^tfP»S^ 
dated  the  21gt  December  lfi66.  rereffiing  a  decree  of  tbo  Moosif  U  that  diitiMt 
dated  tbe  Sad  Fehmai^  1668. 

(1)    See    Ocbind     Chandra    Surma  Id.,  App,.  14;  Jtadha  Mohan  l>harf' 

Matoomdar  t.  Anand    JTMon   Sarrna  han  Pis  Pey,  a  B.  L.  R^  A.O.,S®' 

MBtwmdar,  2  B.  L.  B.,  A.  0-,   3i6  j  tii^hor  DuU  Boy  ▼.Oirit*  CAfl«*« 

Qopal  Sing  y.  Kanhya  LaU  Mwlfxaia,  Boy  Ohimdhrff  i  B.  L.  B.|  A.  C^  1^ 


aaxd     a  decree  wes   girea  in  the  plainiilfs*  faror.    On  appeal,  ibe  loirer        1868 
Appellate  Oonrt  rereriedtbe  MaDsifs  decree  on  the  ground  that  tbe  eait        ^obiv 
'WtLB  barred  by  the  law  of  limitation.    The  plain  tiff n  preferred    a    special     Chdndeb 
appeal    to  the  Higb  Oonrt  (Bayley  and  Mister,  JJ.).  who  were  of  opinion         bdity 
that  the  law  of  limitation  did  not  affect  the  snit.    In   the   coarse   of    the  «• 

ar^ument»  tbe  following  oafies  were  cited  by  the  appdlanta  in  lavor  of  Dose, 
tbeir  ecmteniion — Wooma  Chum  Banerjee  t.  Haradhun  Mojoont" 
dar  (1)  y[ofm$iheB  Bytd  Amer  Mi  v.  Mokendmnaih  Boee  (2),Kalee 
Coomar  Nag  r.  Kcuhee  Okuaidmr  Nag  (3),  Bam  BooUub  Swtdyalr. 
JEtMfm  Narain  JMUiBr  (4)»  A%vnd  Mohun  Moy  v.  Ohunder  Moni 
1)09966  (5),  and  "BMVf  Mohun  Soy  ▼'  Chunder  Kanih  Boy  (6) ;  and 
on  the  other  hand,  the  reepondenia  rdiied  cm  Do6  d.  Oolu€hm9neiy 
JDahee  t.  IHggumUr  Day  (7). 

The   opinion  of  the   Oonrt   on    the  qocetion  of  limitation  was  thus 
ezpreased  by 

MiTvn,  J^^The  irst  point  ndsfd  before  ne  in   lius  apcdal  eppea] 

is,    that    the  lower   Appe>late   Oonrt  has  eommitted  an  error  in  lawin 

holding  that  the  claim  of  ih»  spebial  appellants  to  the  property    in  snit 

is  l^arsed  by  the  Slatate  ctf  Limitations,  when  ^dieir  canse  of   action    did 

not   accrue  until  after  the  death  of    Dhone  Mala,  whioh  took  i^aee  in 

1266  E.  8.  (1859U60).    We  think  that   this   objection  is  a   Yaild    one. 

YTe  are  of  opinion  that  limitation  cannot  ran  against  a  reversioQary  heir  • 

under   the  Hindu  law   until  after  the   death   of  the  female  heir  who 

suoeeded  to  the  estate  ol    the   deceased    proprietor.    There  oan  be  no 

doubt  that  the   special    appellants  oould  not  hara  maintained  an  action 

for  the  possession   of   the  lands  in  dispute  during  the  Uffetime  of  Dhone 

Uala*    Tbeir  right  to  such  possession  only  acorned   after  Dhone    Mala's 

death,   and  it    would    be  oootrary  to  the  very  prinoiple  upon  which  the 

Statate  of  Limitations  is  founded,  to  hold  this  right  barred  for  a  supposed 

neglect  on  their  part  to  sue  within  a  period  during  whioh  they  were  not 

ia  a  position  to  sue  at  all.    In  defining  the   status   of  a  Hindu    widowt 

their  Lordships  in   the  Privy  OouncU  remarked  in  the  case  of  Kaiama 

Nakhier  r*  The  Baja  p/  Bhivagwnga  (8).  **  The  same  principal 
which  has  prevailed  in  this  country  as  to  tenants*in-tail  representing 
(he  inh^itanoe  would  seem  to  apply  to  the  case  of  a  Hindu  widow.'* 
Bat  it  does 'not    follow    from  this   (as  has  been    contended   before 

(1)  1 W.  B.,  S47.  (6)  Marsh.,  83. 

j(2)  2  W.  ft.,  27L  (7)  %  BoaL,  19^  and  MaophecsoQ  on 

(3)  6  W.  B.,  180.  Mortfltages,  5th  ed-i  ^, 

(4)  7  W.  B..  468.  (8) »  Hore'e  L  A.,  ^99. 

(5)  2  Hay's  Sep.,  648. 
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1868        lU   bj  the  pleader   for  the  reepondent)    tbet  the*  fwermonmrj  hA  n 

jj^^jjj      boaod  bjthe  leehee  of   the  widow.    On   the   other   hand,  we  fiadd 

CBiTNcee     ]gad  down  m   p.   446   of   Angell  mi  Tifmifntinn  that  ■ilTnnin  pnenriiwTm 

Burrr       ^^  ^'^J  length   of   time   cannot  affect   the   title   of  a    claimant  vhs 

^'  had   no   right   of   enty  dortng  that  time,  and  in  enpport  of  this  pontios 

pgtt.        a  case  it  quoted  by  the   author   in   the   fame  page,  in    which    it  ms 

distinctly  held  that  limitation  does   not   mn    against    a  remainderan 

until   after   the  demise  of  the  laat   tenaat^in*tsil  without    iamoe.    If 

has  been  held  by  the  Priyy  Coono'l  in  the  ease  already  referred  to^  thtt 

a  decree  obtained  against  the  widow    io   connexion   with    the  estaie  d 

her    hushani    will   bind  the  heirs  of  the  hasband  claiming  in  ■ncooswon 

to  hsr  I  bat  it  has  been  held  at  the  same  time  that  the  lattor  can    alinji 

impngn  the   correctness  of  the  decree  npen  special  groonda.     We  thisk 

*  that  the  negligence  of  the  widow   ii  one  o!  the  special  gronnds  oon- 

templated  by  their  Lordshipi: 

Owinghowever  to  theoonfllct  of  deolsions  in  the  o^ses  cited,  ^ 
Coort  referred  the  following  qaestioas  to  a  Full  Bench  for  '^iwriwrn  :^ 
'Whether  the  sons  of  the  daaghters  in  thii  case  had  a  fresh  cause  if 
action  upon  the  death  of  the  widow  (their  node's  mother)."* 

Baboos  Bomuh  Ohmnder  MUUr  and  JToIly  Mokun  Hose  ior^ihi 
appellants. 

Baboot  Hem  Ohunder  Bcmerfe*  and  3haikM  Bhoomm  Bom  M 
the  respondents. 

The  following  opinioni  were  deliTored  by  the  Fnll  Benoh^— 

PiACocK,  0.  J.  (after  stating  the  faots,!oootinaed).— Theqoastiaad 
law  which  is  raised  for  onr  opinion  ii»  whether,  if  a  person  dies  leaving 
a  female  as  hie  heir-at-law,  the  reTersionarj  heirs  haTo  afresh 
cause  of  action  in  regard  to  the  estate  of  the  ancestor  at  the  tisw 
of  the  death  of  the  female  heir  or  whether  they  are  barred  bj 
limitation  if  the  female  heir  would  have  been  barred.  The  question 
is  a  very  important  one,  and  depends  upon  the  proper  coostraotiaa  of  the 
Statute  of  Limitatioa,  baring  regard  to  the  nature  of  the  respectiTe  eBtatss 
under  the  Hindu  law  of  a  female  heir  and  of  the  reyeraionary  heirs. 

There  are  sereral  conflicting  decisions  upon  the  point  in  tl|ia  Courti 
and  it  is  upon  the  ground  of  those  decisions  that  we  have  to  dotermiae 
the  question. 

The  arguments  adduced  by  the  Judges  in  support  of  their  seTerU 
views  are  of  considerable  weight,  and  they  hare  been  substantiaDtf 
incorporated  in  the  argument  of  the  vakeela  before  us. 
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A    oaae  was   died— Z>o«   d-    OMy  So$$  Boee  ▼.   Dehnaraitk  Koho'  i868 

*  ¥at^  (1)— for  the  pnrpoie  of  showing  the  opinion  of  the  late  ^npreme  "^^^^ 

Court  upon  the  snbjeot  ;  bat  it  is  not  very  clear  what  are  the  grounds  Chtjndsb 

upon  which  that  case  turned.    The  female  heir  in  that  case  had   entered  Obcckeb- 

into  possession*    Sir  John  Qrant,  who  deliverei  the  judgment,  did   not  ^^ 

state  whether  his   opinion  was   founded   upon  the   poiut   of   Hmitation  Oobu  PsBfAD 

Doss* 
•imply,  or  upon  the  ground  that  aKn^n^   by  the  female    heir    might  be 

presumed,  and,  iff  so^  that  it  would  not  be  binding  beyond  her  own  life. 
He  aays:— I   think  that»   if  we  were  to  presome  a  grant,   it  would  no 
be  bin  ding  beyond  the  widow's  life. 

It  is  unnecessary  for  us  to  determine  in  this  case  wh^n  the  ca  use  of 
action  of  the  reversionary  heirs  would  accrue  if  the  female  heir  were 
to  sell  the  estate  without  lawful  cause*  In  that  case,  the  purchaser 
entering  iuto'possession  would  not   be  a   wrong-doer   durins;   the  life  of 

t  the  female  Iftir.  No  cause  of  action  would  accrue  to  the  female  heir 
against  him  for  entering  under  her  grant,  although  it  would  not  be 
binding  as  against  the  reversionary  heirs,  and  possibly  might  not  be^so 
against  creditors  of  the  ancestor. 

I  Iq  this  case,  a  cause  of  action  did  accrue  to  the  female   heir,  and  th  e 

question  is,  whether  the  reversionary   heirs  upon   her    death    acquired  a 

,  sew*  and  independent  cause  of  action  within  the  meaning  of  the 
Statue  of  Limitation,  or  merely  succeeded  to  the  same  cause  of  action 
which  was  vested  in  the  female  heir  in  her  lifetime. 

Whatever  may  have  been  the  date  of  the   decision     in  the  case    cited 

from  Fulton's  reports,  it  must  have  been  before  the  decision   of  the  late 

Supreme  Court  in  CMuchmoney   Dahee   v.  Diggwnher    Day   (2),   whicli 

is  set  out  in  Mr-  Justice   Iffaopherieon's  book  on   Mortgages,   2nd  edition, 

p.  20.    Sir  Lawrence  Peel  in  that  case    says  :— "It   has    been  invariably 

I        considered  for   ma^y  years  that  the   widow'*   (speaking   of  the  widow 

succeeding  as   heir)   *f  uUy    represents   the    estate ;  and  it  is   also  the 

,       settled  law  that  adf  erse   possession  which  bars    her,    bars  the    heir  abo 

I        after  her,  which  would  not    be  the   oa^e  if  she  were  a  mere    tenant  for- 

I        life  as  known  to  the   English  law.'* 

It  was  also  held  by  the  Privy  Council  in  the  Shivagunga  case  (3), 
that  in  the  absence  of  fraud  or  collusion,  a  decision  against  a  widow, 
with  regatd  to  her  deceased  husband's  estate,  would  be  binding  upon 
the  reversionary  heirs. 

In  The  OoJUdar  of  MasuUpcUam  v.  Cavaly  Veneata  Narraina^ 
pah  (it)t  it  was  said  that   comparing   a  Hindu  widow   to  a   tenant  for 


\ 


I)  Fulton,  829  (3)  9  Moore's  1.  A.,  539. 

2}  2  BooL,  198.  (4)  S  Moore's  L  A.>  500,  at  p,  550. 
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life  ifM  «lea1mtc4  to  mMlmi.    In  %h»  8kh€i0m^  mm  aV  tl»  ^»^ 

WM  oomptrfid  to  %  teoanUin-tMl ;  but  iho  h«»»  ia  that  oaM  nw*  art 

CmSoW      »ik*n«d  to  i^iiiaiiidomen.  and  mu.t,  fcherofofo,  !!»▼•  bean  U    iho  pawtioi 

CHOcKia.     ^1    tooa-u-io-toiL     8iic^»    h«ira    woaW    be   boand  if    the  tenoiit-io-td 

'""*         WM  barred,  thoagh  the  remaindermwi  might  not  be. 

QvwvFiLn»A9      ^^^  ^^^^  j^  ^^   Skiaagunga  eaae  (1).  the  w  Wow  wme  like  » tMaatia. 

tad,  and   the  reversionary   heirs  were  like  the  i»«ae.in. tall,  aad  the  wae 

likeness    exists    in    the    present    case,  the  rerersionary  heirs  would  be 

harred  by  limitation  which  ran  agamst  the  female  heir.     H  the  taib 

heir  in  the  |uresent  onse  had  raed  the  wroag-doer,   aiid«  without  frasd 

or  collusion,  had    failed  to  make  out  her  case  to  turn  faim  out  of  poM*- 

sion,  the  reverttonary  heirs  would  have  been  bound  by  the  deckioB.  I 

am     assnming    that    they   are   not   claiming    throagh  the  female  to 

¥or  instaooe,  if  the    female   heir  hsd   sned   the    wrosig-dcgr,  and  fca 

had   set  op  a   purchase   from  the  ancestor,  and  had  eaooeeded  in  tbti 

defenee  at  the  suit  of  the  female  hetr,  the  reversionary  heirs  wosid  be 

barred  by  the  decision  in  the  absence  of  frand  or  ooUnsion. 

The  law  of  limitation  is  passed  lor  the  brnefife  ef  defefedufe 
partly  upon  the  ground  that  after  length  of  time  they  may  have  kit 
the  evidence  in  support  of  their  right;  and  it  weald  be  aDomalooiM 
bold  that  a  female  heir  was  barred  by  limitation,  lest  the  defe&M 
ah  uld  have  loat  his  evidenoe  to  prove  bis  right  agaiest  her,  and  to 
hold  that  the  reversionary  heirs,  who  would  have  been  barred  bj  » 
decision  against  the  widow  if  she  had  brought  her  suit  in  time,  are «! 
bap:ed  by  liruitat  ion  again»t  her. 

Possibly,  if  we  could  trace  the  Hindu  law  to  its  OkrigiB»  we  Atdi 
find  that  a  widow  did  not  succeed  to  her  hnsbaad's  estate  as  his  b«r. 
It  was  doubtful  at  one  lime  whether  she  did  so.  It  was  supposed  tbl 
she  took,  because  she  was  part  of  the  husbands  In  the  Dajabk^ 
Ch.  xi,  s.  1,  vv.  1  and  2,  it  is  said  :—'<  In  regard  to  the  wesltli  d 
a  deceased  person  who  leaves  no  male  issme^  authors  disagree  is  oot- 
sequence  of  finding  contradictory  passages  of  law.  Thus  Yribiil'^ 
says  :*^'  In  scripture  and  in  the  code  of  law,  as  well  as  in  popular  prw- 
tice,  a  wife  is  declared  by  the  wise  to  be  ha'f  the  body  of  her  hosbaiMf 
equally  sharing  the  fruit  of  pure  and  impure  acts.  Of  him  vrliA*^ 
wife  is  not  deceased,  half  the  body  survies.  How,  then,  u"^^ 
another  take  his  property  while  half  his  person  is  alive  P  Let  the  wife  ^ 
a  deceased  man  wh)  left  no  issue  take  a  share,  notwithstanding  kio^ 
men,  a    fiither,  a  mother,  or  uterine  brother    be  present.'    This  wotu^ 

(1)9  Moon's  Li^5d9. 
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aceotttit  far  tlie  rtik  wliiclt  aajs   thafc    th«  reversionary  heirs  of    the         186S 
husband  are  those  who  would  have  been  his  heirs  if  he  had    lived  up    to         ^^ 
the  time  of  the  death  off  his  wife*  Chumdbr 

It    18   diffioalt   to    recoDcile   the    above  principle  with  the  &u)b  of  sons     Chockbe. 
aod    grandsons  taking  during  the  life    of   the    widow.     I  have    never  v, 

been  able  to  find  the  pnnciple  aocurately  defined  by  which  sons  take  ^^^xJ^***** 
in  preference  to  a  widow.  The  Dayabhaga  remits  the  right  of  the  sons 
upon  the  doctrine  that  succession  is  grounded  solely  upon  the  benefita 
conferred— Dayabhaga,  Ch.  ii,  s.  1,  vv.  32,  33,  and  34;  but,  pro- 
bably, the  right  of  the  sods  in  preference  to  that  of  the  widow  depends 
upon  the  doctrine,  that  a  son  or  other  descendant  is  consubstantial 
with  the  father  or  other  ancestor*  Menu  says  :— *"The  husband^  after 
ooDoeption  by  his  wife,  becomes  himself  an  embryo,  and  is  bom 
A  second  time  here  below"  (I),  See  also  3  Colebrooke's  Hindu  Law, 
p,  459  ;  1  Vyavastha  Darpana,  Isi  Edition,  p.  33*  note. 

However  this  may  be,  it  is  settled  that  the  wife  does  take  as  heir 
to  her  husband  in  defaalt  of  issae,  and,  that  upon  her  death,  those 
persons  socooed  as  reversionary  heirs  who  would  have  been  •  the  heirs 
of  the  husband  if  he  had  died  at  that  time.  It  is  a  very  anomaloua 
position  that  a  person  should  take  as  heir,  and  that  his  right  to  take  as 
heir  should  be  determined  according  to  a  state  of  facts  not  existing 
at  the  time  of  the  death  of  the  ancestor,  but  caused  by  events  which 
may  have  occurred  many  years  after  his  death. 

These  considerations  lead  me  to  the  conclusion  that  a  rev'ersionary 
heir,  who  is  bound  by  a  decision  against  a  wiJow  respecting  the 
subject-matter  of  inheritance,  is  also  barred  by  limitation,  if  without 
fraud  or  collusion,  the  widow  is  barred  by  limitation. 

It  his  been  contended  that  as  the  widow  cannot  absolutely  convey 
away  her  husband's  estate  without  sufficient  cause,  so  as  to    bo    binding 

upon  the  reversionary  heirs,  they  ought  not  t )  be  barred  by  limitation 
against  the  widow,  otherwise  she  will  be  able,  if  she  lived  a  sufficient 
timoi  to  do  indirectly,  by  allowing  adverse  posseasion  to  be  held  against 
her,  that  which  she  could  not  do  directly,  by  a  sale  without  sufficient 
cause.  Bnt  reversionary  heirs  presumptive  have  a  right,  although  they 
may  never  succeed  to  the  estate,  to  prevent  the  widow  from  conimittinj 
waste  ;  and  I  have  no  doubt  that  if  a  proper  case  were  made  oiit,  re ?er. 
sionary  heirs  would  have  a  sufficient  interest,  as  well  as  creditors  of  the 
ancestor,  by  suit  against  the  widow  and  the  adverse  hoUer,  to  have  the 
estate  reduced  into  possession,  so  as  to  prevent  their  rights  from  becoming 
barred  by  limitation. 

(1)  Ohap  iz.,  V.  8. 
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1808  ^    ^^^    '**^    ^^  mOTttkble  property,   mich  «•  Goveritment  paper,! 

Hinda,  altbouffh  he  is  not  iiouhd  to  do  lo,  m%j  obtain  pro^>ate  or  letten 


Chun  on     of  admiuisttution.    Adverse  poeeesnoa  or    wrongful    detention  of  Got' 

Cbuckri*    eminent   paper,  or    the    like,   wonld  give  a  conee  of  action  to  the  hein 

^.  or   in  the   cause  of   probate  or  letiers  of  adminiatration,  to  the  execotor 

Ooio  PsBti»  or   administrator.    If   ant  executor   or    edmitiistrator    ahonld  fail  to  &« 

'         to  recover  the  Government  paper  within  the  time    limited  by   Uw,  1» 

would  be  barred    by  limttatioo,   but  I  have  no  doubt  that  as  ait  couid  be 

uaiiitaioed  against  him  and  the  wrong-doerby  legatees  or  creditors  of 
thedeoeaaed  owner,  or  by  the  heirs  who  are  in  the  same  position  aa  the 
nest-of^kin  would  be  in  England*  to  compel  the  recovery  of  the  Gor* 
emment  paper,  and  the  application  of  it  in  doe  course  of  law. 

The  cause  of  action  of  the  executor  or  administrator  woold  arise 
from  the  time  of  the  wrongful  detention  ol  the  paper  from  him-  Bal 
euppoae  he  sbould  die  alter  the  paper  bad  been  detained  against  liim  far 
five  years,  and  the  next  peraon  in  suQoession  should  take  out  letiere  d 
administration   with    the    will  annexed,  or  if  there  were  no  wiLI» simple 

letters  of  administ ration  of  the  property  not  admiuistered  bj  the 
deceased  executor  or  administrator,  the  cause  of  action  of  the  adminisfin- 
tor  de  bonis  non  would  nut  accrue  at  tbe  time  of  the  death  of  the 
former  executor  or  administrator,  but  he  would  merely  succeed  to  tbe 
cause  of  action  which  was  vested  in  the  former  executor,  and  liniitati(4i 
would  date  as  against  him  from  the  same  period  as  it  would  have  dat^i 
if  tbe  former  executor  or  administrator  had  lived. 

It  has  been  held  in  England  that  an  executor  of  an  executor,  or  an 
administrator  de  6o»t«  non,  has  a  right  to  sne  if  he  commences  bis  loi^ 
within  one  year  after  the  death  of  tKe  preceding  executor  or  admit^is* 
trator,  notwithatanding  that  period  may  exceed  the  period  of  limitation 
which  the  former  executor  or  adminietratcnr  had. 

It  is  unnecessary  to  say  whether  a  sinoilar  law  wculd  apply  here.  1 
mention  it  merely  because  I  think  it  is  an  argument  to  show  that  in  ^ 
csase  of  representatives,  where  one  is  substituted  for  another  in  oons^ 
•quenre  of  Heath  or  other  oa use,  the  subatitnted  representative  has  odIj 
the  same  cause  of  action  as  the  representative  for  whom  he  ii 
Bubstit  tcd« 

Now,  according  to  the  Hindu  law,  it  appears  to  me  that  thtf  widoWi 
*lthougU  she  has  a  beneficial  interset  in  the  property,  is  still  only  to 
some  extent  a  representative,  and  holds  the  property,  not  merely  for 
Irer  <)^^  n  benefit,  but  for  the  benefit  of  the   deceased. 

It  is  paid  that  the  reversionary  heirs  could  not  sue  during  thelif«- 
time  of  the  widow,  and  that,  therefore,  they  ought  not  to   be  barred  by 
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ftny  adverse  holding   against  the    widow  at  a  time  when  they  could  not  1869 

sae.    But  when  we  look  at  the  widow  as  a  representative*  and  see  that  ^ 

the  reversionaiy  heirs  are  bound  by  decrees  relating   to  her    husband's  CnUNEEa 

estate  which  are  obtained  against  her  without  fraud  or  collusion,  we  are  ^hucker- 

of  opinion  that  they  are  also  bound  by   limitation,  by  which  she,  witboit  v. 

fraud  or  collusion,  is    barred,    when,    therefore,  wo    construe  tbe  word««  ^^**5L^'*^'^^^^ 

Dosa. 

„  case  of  action"  in  the  Statute  of  Limitation,  we  mnsb  consider  them 
as  referring,  not  to  a  new  cause  of  action  accruing  to  the  reve^siouai  y 
heirs  personally  and  individaallj,  but  to  the  caune  of  action  which 
accrued  to  the  heir  or  representative,  for  the  time  bwing,  of  the 
deceased. 

This  is  not  the  only  instance  in  which  a  person  may  be  barred  by 
time  which  has  elapsed  before  he  has  a  right  to  sne.  If  an  ancestor  is 
dispossessed,  the  cause  of  action  of  his  heir  accrues,  not  at  the  time 
when  the  ancestor  dies,  and  when  he  could  sue,  but  at  the  time  when 
the  ancestor  was  dispossessed,  .and  ought  himself  to  have  sued ;  and 
there  is  no  more  reason  why  a  reversionary  heir  should  have  a  fresh 
cause  of  action  from  the  death  of  the  widow,  because  he  could  not  sue, 
during  her  lifetime,  than  that  an  immediate  heir  should  have  a  fresh 
cau^se  of  action  commencing  at  the  date  of  the  ancestor's  death  because 
he  coald  not  nna  daring  the  ife  time  of  the  ancestor. 

A  reversionary  heir  cannot  sue  during  the  lifetime  of  the  widow 
bscause  daring  her  life  the  estate  of  the  deceased  is  represented  by 
her  as  the  heir-at-law.  I  have  spoken  of  a  widow  in  many  parts  of 
this  jndgment,  but  the  remarks  which  I  have  made  apply  eqaally 
to  other  female  heirs,  such  as  mothers,  daughters,  and  the  like. 

It  ag  *ears  t-o  me    that    this    case    onght    to  go  back    to  the    Division 
Bench  which  referred  it,    with  the    expression    of  our   opinion   that  the 
period  ef  limitation  against  a  reverioonary   heir,  is  not  to  be  reckoned 
.  from  the  time  at  which  he   succeeded  vts.,    from   the    date  of  the    death 
of  the  female  heir,  but   from  the    date   at   which    it   would   have  been  • 

reckoned  if  the  female  heir  had  lived  and  brought  the  suit. 

L.  S.  Jackson,  J — ^I  entirely  concur  in  the  opinion  of  the  Chief 
Justice,  t^ial"  the  plaintiff  was  barred  in  the  present  case.  We  sit  here 
unque  tionibly  to  administer  the  Hindu  law  in  those  case^  to  which 
tha  law  applies,  and  on  all  points  not  decided  we  are  olearly  bound  to 
refer  to  the  original  sonrces  of  that  law,  and  to  interpret  them  to  the 
best  of  our  ability  ;  but  where  any  point  having  already  'arisen  has 
been  decided  by  the  authority  of  the  highest  Court  which  takes  cogni- 
sance of  qaestio  na  of   Hindu   law>  we  are,  I  think,  as   clearly  boond 
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1868         impUoitlj  to  guide  onnelTes  by  the    deciskns  of  ilkat  tribanaL  Itliu 

KoBiN        ^^^  dhtinclj   held  by  iho  Privy    Coandl  in  tiie   Sll»viMi^Maea)  ' 

CBOVDtt     that   »  deoiMon   furiy  tfrnred   a(   withoat  InMid   or  coUuon  k  (la 

^B^*^     pnMnoo  of  a  Hindu    widow  in   poMowioQ     of  the   osteto  wilt  bind 

9.  raTersiooftry  h«in.    Th^  boiog  bo   dBGidod.it  AppamrBto  BMispMiiliiB 

^^Dotaf^'^  io  €Boa|)0  tbe  oondaBioa  that  mn  ftdrMBO  pobbobbiob   which  bsmd  ike 

widow  will  Alio   bar  the   hoirBi   and  in  that  opfaiion  wo  an  fnl^  nd 

•troogly  Biqyporiod  fay  the   deoiaiooB  of  iho   Sapromo   Cowi  is  lli 

OMO  to  whaoU  UiB  Lordahip  the  Chief  Jnatioe  haa    referiod. 

It  waa  an  aigomoot  of  the  pleader  lor  the  pUistiif  in  thia  caae  ibi 
a  widow  who  iB  inooaipetent»  except  in  certain  caaeB,  to  alienate  Ai 
eeUte  left  by  her  haabandt  o^gbt  not  to  be  allowed  indixeetlylo^libil 
which  ahe  cannot  dodureotly.  It  appean  to  ae  ineorreot  to  aay  iM'v^ 
BQohacaee  aa  thiB»  the  widow  haa  done  anything  in  theoatue<fa 
alienation  indirectly  or  directly.  If,  indeed,  it  ooald  foe  dliown  tfutiti 
had  ooUnded  with  the  peraooa  holdidg  adrerae  pneecaairwi,  eo  that  iahol 
a  caae  of  fraud  oonld  be  made  oot^  then  so  doubt  tdie  might  bahddto 
have  dene  indirectly  that  which  tbe  Hiadn  taar  fevhida  her  Uag 
directly.  Bat  in  andi  a  eaae  aa  thia,  nndenbtedly.  a  reresaiener  aggpeni 
by  aach  fraoda  woald  be  entitled  to  bring  hia  action. 

I  atate  very  ahortlj  the  principal  naaona  upon  which  my  owbooo&b- 
aiooB  are  lonnded,  becaaae,  althoogb,  I  am  reiy  far  from  diiBWitlngto 
any  obaerrationB  oontaiaed  in  tbe  elabocate  jodgoMni  which  we  Ban 
jnat  h'ard,  I  am  not  thia  moment  prepared  uureaerradly  to  aaaaot  ^ 
tbe  whole  of  tbem. 

Phiae,  J.— I  too  deetre  to  aroid  pledging  nqriolf  ta  all  the  iDofb*' 
tioaa  which  bave  fallea  from  the  Chief  Juatioe ;  but  with  thia  ezoeptiiA 
I  concur  entirely  in  tbe  reaaoning  which  he  has  given  in  Bupport'of  w 
oondnaionBy  and  I  concor  alao  in  the  remarkB  which  jiaye  beao  sadt 
by  Jackaon,  J. 

I  will  addthat  it  aeens  to  me  that  when  a  reveraionary  heir  aoooeeds 
to  the  property  of  hia  anceatorenthe  death  of  an  intcrremng  f^ntfle 
heir,  he  takes  aiibatantial^  the  aame  proprietary  right  aa  she  eojoM 
and  no  mora,  though  doabtl«ea,  aba  waa  fcitcrod  inn  way  that  ha  is  Jfl* 
with  regard  to  the  dealingB  with  the  propecty,  inju  her  atteeatioaB  M* 
often  liable  to  be  avoided  by  him  wheohe  ancoeedB  to  tbe  rigllt  d  0^ 
'Ceaaien.  If,  then,  that  proprietary  right  waa  invaded  while  in  hwrhaadii 
'thecauiBGf  action  accruing  from  the  act  of  InTaaionoan  be  nooeoliBflr 
when  it  oomeato  be  puceaed  by  the  reveraionary  heir  than  it  wa«  vbe9 

(l)91Ioore'Bl  A.,  539. 
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the  female  beir  herself  was  iihe  person  to  do  so.    Both  the  right  which         igQ^ 
is  infringed,  and  the  act  oomplaiaed  of  as  the  infringement,  are  the  same 


wheiheff  it  ui  he  or  she  who  snes.    It  follows    that  if    the  rtversionary      c^Sd™ 
heir  brings  a.  suit  founded  upon  that  act  of  invasion  of  the  proprietary     Chcckbr. 
right,  the  time  prescribed  in  the  Statute  of  Limitation  runs  against  him        buity 
from  tha  date  of  the  act.    Of  course,  it  may  be  that  the  possession  of  a  Qxmu^Vm 
third  party,  which  is  no  trespass  on   the  proprietary  ri>;ht  when  in  the        Doo. 
hands  of  the  female  beir,  may,  U  persisted  in,  become  so    when   that 
proprietary  right  passes  to  the  reyersionary  heir.    In  such  a  case,  the 
infringement  of  the  proprietary  right  first   commences  on  the  death  of 
the  female  heir,  and  with  it  the  cause  of  action  arises.    This  is  so  when 
the  female  beir  oonyeys  under  such  circumstauces  thnt   her  alienation 
can  be  questioned  by  the  rcTersiooary  heir* 

With  these  views,  I  .entirely  agree  in  the  answer  w)\iph  the  Gbief 
Justice  proposes  to  send  to  the  Division  Beuph, 

IfAcrHEssov,  J.— I  slso  concur  in  the  proposed  answer.  But  a  veiy 
great  difference  exists  between  the  case  immediately  before  uh,  and  the 
case  in  which  a  mother  (or  other  Bindo  female  having  an  estate  similar 
to  that  of  a  childless  widow)  has  herself  alienated  property  belonging  to 
i^e  estate  which  she  has  taken  as  heiress,  without  sufficient  reason  for 
making  such  alienation.    In  the   latter  case,  the    alienation  is  good  as 

against  her,  and  so  far   as  her  own  life-interest  is  oonoemed  ;  ttiecelore* 

in&ot,  no  cause  of  action  necessarily  arises  at  all  with  jrespect  to  her 

alienatioa  so  long  as  she  Kvas.    The  cause   of   action    does   not  ai:iae 

until  her  death,  when  the  revarsioner's  cause  of  action  for  the  first  time 

accrues.    In  the  case  before  us,  the  property  having  never  reached  ihe 

hands  of  the  mother  at  all,  having  becfi  throughout  held  adversely  to 

.  her,  the  cause  of  action  accrued  in  the  mother's  lifetime  ;  and  therefore, 
a  suit  to  recover  possession,  by  wbomaover  it  may  be  brought,  is  barrei 

anless  instituted  within  twelve  years  from  the  eommeacement  of  (he 
adverse  poesessioo. 


1018  FULL  BBNOH  BDUN09. 


Before  Sir  BanuePeaeoek,  JTi.,  Ch^JnetUe,  Mr.  JueiiceL.  S.Jadutm, 
Mr,  Jtutiee  Phear  Mr.  Jmiioe  Uaephereom^  and  Mr,  Juetiee  MiiUr. 

A  ^^-fo*         MODHOO  DYAL  SINGH  (PLUKTirf) •.  KOT.BUB  SINGH  jlhd  omn 

Hindu    Law^MiiaJcehara^Aneeitrdl    Properiff^AlimuUian     6y  FaAer^ 

Refund  of  Purehaee-monef-^ChMe. 

Under  the  Mitakthiirm  Uw,  whtm  a  nJe  of*  uici^n]  pru|w»rty  hj  ihefaiin 
hM  been  aet  m/AAb  in  %  lait  b.T  the  ton,  on  the  groimcl  thnt  there  «m  n^  nA 
neceeeit}-  m  would  Ic^galixe  the  aele,  and  that  the  eon  had  aot  •cqnieeend  in  tbt 
alienation,  the  eon  it  entitled  to  reooTer  the  property  without  ref ondin^  tk« 
pnrchaee-mnnej  (1),  a  niece  each  eiroamatanoei  mrt  prnred  bj  the  pnrohMflrai 
woald  give  him  an  eqaitaMe  right  to  compel  a  refood  (2). 

Ik  this  case,  in  which  both  parties  were  Hindoa,  aabjeot  lo  the 
Mitakshara  law,  the  plaintiff  ened  to  recover  possession  o!  cerUiii 
ancestral  preporty  wbioh  had  been  sold  to  the  defendant  by  tlu 
plaintifiTs  father. 

The  Court  of  first  instanoo  fonnd  that  there  was  no  necessity  f^r  ibt 
sale  and  no  aoquiescenoe  on  the  plaintiiFs  part ;  and  neither  the  plaio- 
tiff  nor  his  father  appeared  to  have  derived  any  benefit  from  the  sale 
which  was  made  for  the  purpose  of  releeming  a  m  >rtffage  which  had 
still  three  years  to  mo.  The  loirer  Appellate  Court,  relying  on  MfM» 
Qopal  Tkahoor  ▼.  Mam  Bvkeh  Vanday  (3).  held  thai  the' plain tif 
most  refond  to  the  defend  int  the  pnrohase-m  »ney  before  he  coon 
recover  possession  of  the  property. 

Against  this  decis'on  the  plaintiff  preferred  a  special  appeal  to  tli* 
High  Court. 

The  Division  Bench  which  heard  the  appeal  (Kemp  and  Glover.  JI>)i 
observed  that  a  long  current  of  decisioni  bej^inning  with  the  caff 
of  iffvieeru^  Mieeer  ▼.  Dahee  Penafjtd  (4),  cmd  ending  wiihthe  Ff^ 
Bench  Ruling  of  the  High  Court  in  the  oese  of  Baja  Ham  T^ynxfH 
V.    Lwhmun   Perekad  (6),  had   fixed     it   as   settled    law   that  by  the 

•Special  Appeal,  No.  1198  of  1867.  from    a  decree  of  the  Principal  8wi'l« 
Ameen  of  Bhaagalpore,  dated  the  25th   March    1867jrever8in«  a  decree  of  the 
Moonsiff  of  that  district^  dated  the  31st   May  186C.       '  ^  « 

(i;  See  Baboo  Nwnd  Ooomar  LaU  v.  13  B.  X.  E.,  90;  and  Jwdt»p\  Jfonn» 
Jfovlvie  Negoeoodeen  Hoioein,  10  B.  L.  S.    3inffh  v.  Domdiai ,  itL,  100. 

J^V  ^^.  ?*"S*^  ^^  ^^  ^'  ^^       (*)  S.  D.  A.  for  1861. 191. 
f;^^;*  ^^^  ^ray en  Sing,  SB.h.TL,        (6)  Ante,  p.   731. 
858;  if  «fta6eer  Ptnad  v.  £« myfed  Singh,       >  '  '  f 
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« 

lilitakshara   a  father   oannot  alienate    ancestral   propei*ty  without    the         ^868 
consent  of  a  son,  nnless   forlcertain    necessary   porposes.    In   all  other      Modhoo 
oases  the  son  had  an  absolate  ^eto  in  the  sale,  and   must   succeed  in  a  Btal    Sinor 
aait  to  set  it  aside,  and  as   they  diiagreed  with  the  principle  laid  down       ^  ^* 
in  Mvddtm  Gopal  Thahoor  v.  Earn  Bukth    TwKhday  (1),  they  referrred       Sinoh. 
the  following  queHtion  for  the  opinion  of  a  Full  Bench:— 

^'Whether,  under  the  Mitakshara  law,  a  son,  who  recovers  his 
ancestral  estate  from  a  purchaser  from  the  father  on  proof  that  there 
was  no  such  necessity  as  would  legalize  the  sale,  and  that  he  never 
acquiesced  in  the  alienation,  is  hound  in  equity  to  refund  the  purchase- 
money  before  recuyering  posEessioi  of  the  alienated  property P*' 

Baboo  Mokini  Mohw%  Boy  for  the  appellant. 

Mr.  C.  Qregory  for  the  respondents. 

The  opinion  of  the  Ft^  Bench  was  delivered  by 

Peacock,    C.J  .—The  question    upon   which  the    opinion   of   a   Full 
Benoh  id  asked  is  (readB).         * 

There  can  be  no  doubt  that,  although  the  word  "recovers''  is  used  in 
this  question,  the  meaning  is  whether,    under  the  circumstances  stated, 

a  son  is  entitled  to  recover,  except  upon  condition  of  refunding  the 
puro  base- money.    Assuming  tbat    to   be   the    question,  I   think   the 

answer  should  he  that,  in  the  absence  of  proof  of  circumstances  which 
would  give  the  purchaser  an  equitable  right  to  compel  a  refund  from  the 
son,  the  latter  would  be  entitled  to  recover  without  refunding  the 
purchase-money,  or  any  part  of  it.  We  express  no  opinion  as  to 
whether  he  would  be  entitled  to  recover  the  whole  or  only  his  share  of 
the  estate. 

Having  answered  the  question  propounded,  I  thi  nk  we  ought  to  add 
that,  if  it  is  proved  to  the  satisfaction  of  the  Court  tbat  the  purchase- 
money  was  carried  to  the  assets  of  the  joint  estate,  and  that  the  son  had  * 
the  benefit  of  his  ,share  of  it,  he  could  not  recover  his  share  of  the 
estate  without  refunding  his  share  of  the  purchase-money ;  so  if  it 
should  be  proved  that  the  sale  was  effected  for  the  purpose  of  paying 
off  a  valjld  incambraiceon  the  estate  which  was  binding  upon  the  son, 
and  the  parohase-m  )ney  Wds  applied  ia  freeing  the  estate  from  the 
incumbrance,  the  purchaser  would  be  entitled  to  stand  in  the  place  cf 
the  incumbrancer,  notwithstanding  the  in^umbranoe  might  be  such  that 
the  inoambi*ancer  could  not  have  compelled    the  immediate  discharge  of 

(1)  6W.  B.,  71 


lOM  HTLL  BtNCB  BtJLINOS 

1868        itf  in^  d^  ^*  daone  lor  lh«  woOffiy  by   Ih*  ton  of  fctie  aaoeotral 

■"TJ property,  or  o!  hit  than  of  ii»  m  ibo  cmo   might  be.  woaH  be  ip>od  ;  »^iit 

Dtal  ^BiHGH  •boold  be  rabjectio  sncb  rifbt  of  ibe  purchAser    o  s«Mid  in  ibepbK^ 
«.  of  the  luooabrAiicer. 

^^NOB?  ^^  nppean  to  me.  boweTer,  tbai  tbe  ottnt  Itee  vpoti    the  deienduii  to 

abow  thet  the  paroheee-^ioney  wee  M>  Applied.  1  do  »oi  oooenr  wilik 
the  deouioa  with  bee  been  tef  erred  to  (1)  in  which  it  ia  eeid  that  'Hm 
iheebtenoeol  evidenoe  to  the  contrary,  it  muat  be  aaeomed  th«t  th% 
prioe  reodved  by  the  lather  became  e  pert  of  the  eeeoM  of  the  joint 
femily/'  If  the  father  wea  not  entitled  to  raise  the  money  by  e*le  eC 
tbe  eetetOi  end  the  a  on  ia  entitfed  to  set  eaide  thet  tele,  the  onaa  lies  oe 
tbe  peteoo  wbo  c  ntenda  that  the  eon  ia  loond  to  refatid  the  pnxciieae- 
monej,  before  he  can  recover  the  eata4e>  to  ahow  that  the  e<m  had  Ae 
benefit  of  bis  share  of  that  pnrcbaae-money.  If  it  ehonid  appeer  thet 
he  ooiieented  lo  take  the  benefit  of  the  parcheae-mon^  with  a  know- 
ledge of  tbe  facta,  it  woald  be  eridenoe  of  his    aoqoieacenoe  in  the  eale. 

I  think  tbe   oa-e  meat  go  back  with   this    eoewer   to  the    DiTieion 
Bench  which  referred  ibe  qneetion  to  as,   in   order  the*  the 
be  finally  determined  npon  the  merita  by  ihet  benoh. 


B^or€  Sir  Bai^Mt    Peaeoeh,  Kt,  OkUf  /iMHes,  Mr.  JuHkb  SeUm-Kmr, 
Mr,  ^u$tu3e  L.  8-  Jaekion^ ,  Mr,  Justice  Fhear^  wad  Mr.  Ju$UeB  Mfat^hmwrn 


JOKaRDUN  AOHAB  £B  (pLiiiitiFr)e.  &ABADUKACBABJE2a» 
1868  OTEaaa  (DiraM^MfB).* 


ApriL2^ 


Ad  X  of  1859,  f.  23,  ol  6,  and  $.  2^^Act  XIV  </l859,.f .  Ib^S^jsoimm^ 

^  Suit  for  Pai9i89ion  hy  MpoU 

When  a  seminderf  of  his  o  wd  sutbority,  and  without  the  iaterrentioii  of  the 
Coll*  ctor  noder  ■.  2fi,  Act  X  of  1869,  ejects  a  teDsnt  whose  lease  has  ezpiTOd,  the 
tenant  may  recover  p«86essio  n,  without  reference  to  the  title  of  (he  aemindar  Co 
^Je<|t,  him,  in  e  suit  under  s.  16,  Act  XIV  of  1869  ;  but  if  the  tenant  see  neder 
ol.  6,  a.  sa  Act  X^of  1  669,  tl)e  question  is  open  as  to  Whether  the  teoency  wee  ct 
an  end  or  not  i  end  if  it  was  at  an  end,  the  tenant  mestfeil  in  his  suit(^} 

In  tbia  caae  the  plaintiff,  wbodtscribed  himself  as  »ryot,  aned  under 
d,  6,  a.  23,  Act  X  uf  1899,  to  recover  possesBian  of  ceruin  Isnda  from 
which  he  alleged    he  had    been  illegally    ejected.    The  defendant,    the 


•Special  ippeal^No  689  of  1867,  from  a  deoree  of  the  Judicial  Oommissloner  of 
ChoU  Nagpore,  dated  the  16th  January  1867  reversiBg  a  decree  of  the  Aseiateat 
Commissioner  of  that'district,  dated  the  89th  August  1866. 

(1)  Muddun  Q^pal  Thakoor  ▼.  Jfam  Buksh  PandOjf,  W.  B,  71 

(2)  See  ChuruUr  CoomarMundul  y,  HTkhss  Khtanm  11  BX.R.  494. 
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Bemindar  while  admitting  the  diaposaeasioD,  domed  the  plaintiffs  right 
to  occupy  the  land  in  dispute,  ho  having  held  under  a  lease  for  years 
which  bad  expired  before  the  date  of  dispossession.  The  Court  of  first 
instance  made  a  decree  in  the  plaintiff's  favor,  which  however  was 
reversed  on  appeal,  and  the  plaintiff  then  preferred  a  special  appeal  to 
the  High  Court.  On  appeal  he  conteuded  that  the  "  act  of  dispoasession 
being  admitted  by  the  landlord,  the  lower  Appellate  Court  ought  to 
have  passed  a  decree  in  his  favor  without  any  enquiry  into  the  question 
of  title." 

On  the  other  hand,  it  was  argued  for  the  respondeat  .**  that  every 
act  of  ejectment  is  not  necessarily  illegal  because  it  has  been 
effected  without  the  intervention  of  a  Court  of  kw,  and  that  a  zemindar 
Qt  Other  person  Entitled  to  the  receipt  of  rent  is  fully  competent  to 
dispossess  a  ryot  (not  having  a  right  of  occupancy  either  by  law  or 
contract)  of  his  own  authority  without  invoking  the  assi'»tauce  of  the 
Collector  uuder  s.  25,  Act  X  of  1859, 

In  the  course  of  the  argument  the  following  cases  were  cited :  JKt*^^;^. 
nutidun  Sing  v.  Gopal  Sing  (1),  Shea  Purmn  Lull  v.  Bahoo  Ram 
Narain  Singh  (2)  and  Shaikh  Khoaaal  v.  Sheikh  Shukhowdee  (3). 
Th«  Court  (Bnyley  andMitter,  JJ.)  were  of  opinion  that  tho  appelhint'a 
conttntion  was  sound ;  they  referred  to  the  Jb'uU  Bench  decision  iu 
Oooroodas  ^oy  v.  'Ramnarain  Mittei'  (4)  as  showing  that  a  suit  uuder 
cL  6  of  B.  23  of  Act  X  of  1859  is  merely  a  possess  ry  suit  in  which  no 
question  of  right  or  title  could  be  gone  into,  but  that  *'  the  rof^ult  of  the 
action  depended  entirely  on  proof  of  the  fact  of  the  illegal  ejectment 
complained  of/'  and  they  expressed  l^heir  assent  to  the  doctrine  laid 
down  in  Sheikh  Khossal  v.  Sheikh  Shukhowdee  (3)  that  "  in  any  caee 
the  zemindar  is  bound  to  proceed  to  the  ejectment  by  due  process  of  law, 
and  not  propiio  motu."    But  as  there  was  a  conflict  between  this  case 

and  the  two  cases  first  c'ted,  they  referred  the  question  for  the  determini^ 
tion  of  a  Full  Bench. 

Baboo  .Sama  Churn  Bannetjee  for  the  appellant. 
'Bsthoo  Nilmadhub  Sen  for  the  respondents. 

The  opinion  of  the  Full  Benoh  was  delivered  by 

Pbacock,  C.J.  (after  stating  the  facts  and  the  subject  of  reference.)— 
Tfee  Full  Bench  case  to  which  reference  is  mude^Gooroodaa   Roy   v. 


1868 


(1)  1  W.  E.,  101, 

(2)  Id,,  861. 


(3)liW.  R.,  119. 
(4)  Ante^  p.  628. 
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Bam»afain  Hitler  (4)*merely  held  ilmt  %  sQit  f or  a  declantioD  o!  ogkk   . 
might  be  brought  in  theordiDary  Civil  Conrt^ 

In  suita  under  ol.  6,  e.  33,  Act  X  of  1859,  it  is  neoesaary  to  detennim 
whether  the  plaintiff  hM  been  illegally  ejected,  which  involves  the 
question  whether  tho  teosncy  was  at  ao  eod  or  not.  If  alter  the  tv^v 
ration  of  a  tenancy  a  zcmiudar  wisfaea  to  obtain  poaaeeaion  without 
resorting  io  ja  Court  of  law,  he  may  apply  under  a.  25  for  the  aasiffta&oe 
of  the  Collector,  who  will  thereupon  enmmarily  enquire  into  tho  case, 
and  if  he  finda  that  the  tenancy  ia  at  an  end  will  render  aaatattnce  is 
tllpiiiig  the  tenant  out.  If,  however,  the  zemiDdar  acta  of  his  ovn 
authority  and  without  the  intervention  of  a  Court  of  law  or  of  Uie 
Collector,  ho  cornea  within  a.  15  of  Act  XIV  of  1859;  and  if  tiM 
ryot  aue  him  in  the  Civil  Court  within  aix  montha  he  will  bd  cotiikdto 
recover  poesession  without  reference  to  the  title  of  the  zemindar  to  eject 
him-  If,  however,  he  aue  in  the  Collector'a  Court  under  a.  23,  the 
qnestioD  ia  open  aa  to  vf  hether  the  tenancy  was  at  an  end  or  not ;  Aiui 
if  at  an  eud,  he  must  fail  in  his  suit. 

It  appcara  to  me  that  this  case  must  go  back  to  tko   Divisioa  Benck 

to  be  detcroiiaed  on  the  meiita. 


1868 
dprxl  29. 


Before  Sir  Barnes  Ptacock,  Kt.,  Chief  Justice,  Mr.  Justice  Z.  S.  Jadm, 
Mr'  Justice  Phear^  M7\  Jtxnl  u'  Macpherson.  and  Mr,  Jtittied  Hchhousi, 

GOQAEAM  (DiPBNDAKT)  v.  KARTICK  CHUNDEU  ^l^GE 

(Pl^ljrxilt)* 

Bight  of  Action-^Act  VJJI  of  IS^Q,  a.  ^O^Rival  JJecreeJioUert. 

A  regular  sait  will  lie  at  the  iiiatnnoe  of  one  decree-holder  against  anoHi^r  for 
a  refund  of  money  that  has  heen  erroneously  paid  away  to  the  latter  coDtriry  to 
the  provisions  of  i.  270  of  Aot  VIII  of  1859. 

Tee  plaintiff  and  dofendant  in  thia  suit  had  both  obtained  decrees 
against  the  same  jndgment-dcl^'or,  the  fbnner  in  the  Mnnsira  C<'Q" 
and  the  latter  in  the  Judge's  Court.  Oestain  properties  belongii^S  ^ 
the  debtor  were  first  attached  in  execution  of  the  decree  <^  the  «i^* 
sif'fl  Court  at  the  inatance  of  the  pkintiff.  Subsequently  the  9S^ 
properties  were  attached  at  the  instanoe  of  the  defendant  in  exeontfon 
of  his  decree  obtained  in   the  Judge's  Conrfc,  and  sold  by  the  ^^^^' 

*  Special  Appeal,  No.  654  of  1867,  from  a  deoree  of  the  Principal  Sadifer  A0«^ 
of  Beerbhoom,  dated  the  15th  January  1867,  modifying  a  decree  of  tb^  ^^^ 

Ameeo  of  that  distriet,  dated  the  26th  Jituaary  t96^. 
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Immediately  after  sale  the  plaintiff  applied  to  the  Jadge  to  have  his 
decree  first  Batisfled  on  the  ground  of  his  prior  attachment.  The 
defendant  objecledf  and  tha  Judge  refused  the  plamtiff's  applicatioD. 
The  plaintiff  appealed  to  the  High  Court,  which  reversed  the  Judge's 
order  refuslDg  to  satisfy  the  plaintiff 'b  decree  first.  While  the  appeal 
to  the  High  Court  was  pending,  the  Judge  paid  away  the  money  to  the 
defendant.  This  suit  was  inititnted  by  the  plaintiff  to  recover  from 
the  defendant  oat  of  the  money  paid  away  to  the  latter  by  the  Judge  the 
amount  of-  the  plaintiff's  decree,  on  the  ground  that  his  attachment  of 
the  propeHy  sold  wa»  prior  to  that  of*  the  defendant,  and  that  he  had 
•therefore  a  preferential  title  to  the  sale-proceeds.  The  plaintiff  being  - 
Buceessful  ia  the  Courts  below^  the  defendant  preferred  the  present 
Appeal  to  the  High  Ceurt. 

He  contended  that  an  Action  liice  the  presest  would  not  lie  in  the 
Civil  Court*  and  in  aupporb  of  his  eontentioa  relied  on  the  oases  of 
HufUh  Ohunder  Bircar  y.  Azimooddeen  SAafta  (1)  and  lUtja  Earn 
Chowdhry  v.  Seettda  Buksk  Misser  (2>.  The  Court  (Looh  and 
Wtter,  JJ.)»  expressing  their  dissent  from  the  rulings  in  the  two  cases  ^ 
*^citedy  referred  the  following  question  to  a  full  Bench: 

"Whether  an  action  will  lie  in  the  Civil  Courts  on  behalf  of  one 
'dlcree-holder  against  another  for  obtaining  a  .refund  of  money  that  has 
been-  paid  away  to  the  latter  under  an  order  paMed  in  the  Execution  • 
Department  in oontrayeation  of  the  provisions  laid  down  ins.  270  o£< 
the  Procedure  Code  P"^ 


1868 


0OOAUA1C 
V. 

Eartioc 

CUUNDKK 
SiNQB* 


Baboos  KaUy   Kuhei^  Bei^   and   Kader    Nath    ChUUierjee   for    the 
appellant. 

Mr.  B.  T.  ^Kan  and  Baboo  A$hooivu^  Dhwr  for  the  respondent. 

The  opinion  of  the  Full  Bench  was  delivered  by 

PsACoCK,  C.  J.  (who,  after  reading  the  question  referred,  continued).^ 
We  are  of  opinion:  tbat  tho  question  ought  to  be  answered  in  the 
affirmative;  but  we  must  gukrcl  ourselves  from  being  understood  t<^ 
determine  that  the  plaintiii  in  tiMi  a  suit  would,  nuAev  all  circum- 
staheeS}  be  entitled  to  recover*.  There  may  be  circumstances  by  which 
he  may  DO  equitably  preoulded  from  recovering  ;  and  it  will  be  lor  the 
Conrt  which  decides  the   suit  to  determine  whether,  having  regard  to 

all  the  equities  between  the  partiesi  the  plaintiff  is  entitled  to  reooyeri 
or  not* 

(1)  W.  B.,  Spl.  Ko.,  180..  (2)  7  W.  B.,  118^ 
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I  concur  in  the  Tiew  taken  of  this  cm«  hy  tho  decision  of  the  Foil 
Denob  of  the  Agra  Sodder  Cim»t  in  Beharee  T^^l  v.  Tha^koor  Dm  (\), 
to  which  we  bare  been  referred  by  Mr.  Allan. 

B.  2T0,  Act  VIII#f  1859,  does  not  erpreasly  give  a  right  of 
appeal ;  and  bj  %  tlM,  it  waa  enacted  that  "  no  appeal  shall  bt 
from  any  order  passed  after  decree,  and  relating  to  the  ezecstioo 
tboreof,  except  as  is  hereinbefore  expressly  provided/'  It  is  clnt, 
therefore,  that  no  appeal  lay  against  each  an  order,  although  in  ^e  cue 
of  Kariiek  Churm  Sin§k  w.  ^iogmram  (2),  th^  ord«r  wa«  refensi 
by  a  Division  Bench  upon  appeal.  The  Judges  in  that  oaae  held  that  tlM 
decree-holder,  at  whoaa  instance  the  property  was  aold,  was  entitled  t9 
be  paid  firtt,  and  they  set  aside  the  order  of  th^  Judge,  declaring  tial 
payment  should  be  made  to  the  decrec-holder  who  first  attached  At 
p*-operty.  This  is  contraiy  to  the  mliag  in  Janj^  LaU  Zlakajw  f 
"Brijo  Behare^  Sitigh  (3),  yrht^rri  it  was  held  that  t'lere  was  no  sppttl* 
from  an  order  dlrccuing  tbo  r'i^tribubion  of  s^e-proceeds.  Bat  the  W 
of  f^o  or-'^^r  havir:?  b^^eu  s't  aside>  does  not,  in  my  opinion,  depriTellw 
plaintiff  of  his  right  of  action. 

By  B.  1,  Act  XXTII  of  1861,  §.^83,  of  the  Code  of  Civil  Prooedtut 
was  repealed;  and  by  s.  11  of  Act  XXIII  of  1861  9,  283  ^ 
re-enacted,  with  this  addition,  '^  that  any  question  arising  between  tiie 
parties  to  the  suit  in  which  the  decree  was  passed,  andrelatiog  iot&e 
execution  of  the  decree,  shall  be  determined  by  order  of  the  Covt 
execjting  the  decrt-e,  ^i\d  not  by  separate  salt,  and  the  order  passed  iif 
the  Court  shall  be  opem  to  append."  In  oases  between  partial  to  tiifl 
Buib,  therefore,  the  order  W^  made  subject  lo  a|>pea],.  ^d  a  jigj^  ^ 
bring  a  separate  suit-  to  reverse  the  order  iras  iaiktjxpwa^^ 

In  this  ease  the  question  did  not  arise  between  the  parties  to  the 
ioit  ai.d  oonseqaently  the  order  was  not  open  to  appeal.  At  thessBf 
time  there  is  no  expraas  provision  by  whioh  the  right  to  bring  > 
separate  suit  has  been  taken  ^way.  When  the  right  of  appeal  wtf 
taken  away  by  s.  864,  it  appears  to  me  that  it  was  i^ot  the  intention  of 
the  Legislature  to  take  away  the  right  of  contesting  the  summary  order 
by  a  regular  snit,  and  that  seems  to  be  the  view  of  the  case  taken  by 
s.  11  of  Act  XXIII  of  1861,  whioh  is  to  bei«ad  as  part  of  Act  VHI 
of  1859  ;  for  when,  by  that  section,  an  appeal  was  giten  in  ngvd  ^ 
the  matters  to  whioh  the  section  referred,  the  right  to  contest  the  order 
by  a  separate  suit  was  expressly  taken  away. 


(1)  Agra  S.  D.  D.,  Sept.  1664,  443.  (2)  2.  W.  R.,  Mis.,  4A 

(3)  2  W;  R..  MiSo  21. 
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I  am  nob  mxTQ  that  s.  270  of  tlio  Frocedaro  Cod<}  applies  to  this  co so 
at  aP.  Tho  property  iras  firtt  attached  nnder  a  decree  of  the  Munsif's 
Court  at  tho  suit  of  the  plaintiff,  and  was  subsequently  attached  and 
•old  at  the  suit  of  the  defendant  under  a  decree  of  tho  Jadgo*8  Oourf, 
and  the  proceeds  wore  made  over  to  the  defendant.  It  seems  to  me 
thftt  whilst  the  property  was  under  attachment  by  tlie  Munsif 's  Court, 
it  was  not  liable  to  be  sold  .under  the  decree  of  tho  Judge's  Courf, 
although  it  might  have  been  attached  subject  to  the  prior  attachment  of 
the  plaintiff. 

I   wish  to    make  one   i*emark   with  "regtftd  •  ta  tko    judgment   of 

Trevor,  J.  (1).  He  says,  "  that  as  the  action  is  for  money  had  anl 
receive  I  by  the  defendant  to  tfie  plaintiff's  use,  it'  is  necessary  that 
there  should  be  privity  between  the  plaintiff  and  the  defondant.'*  The 
suit  was  simply  to  recover  from  the  defendant  a  sum  of  money  which 
the  plaintiff  contended  had  been  erroneously  paid  over  to  the  defendant, 
instead  of  being  paid  ov^  to  the  plaintiff.  The  plaintiff  said  nothing 
of  the  money  having  been  received  by  the  defendant  to  the  plaintiff's 
use ;  and  therQ  is  nothing  more  likely  to  mislead  or  to  confuse  than 
converting  a  .suit  brought  in  the  Courts  of  Justice  in  the  Mofussil  in 
this  country  to  the  forms  adopted  according  to  the  English  procedure. 

If  the  order  of  the  Judge  h^d  not  been  set  aside,  the  suit  would. 
have  been  one  to  recover  the  money  from  tho  defendant  which  had 
been  erroneously  paid  over  to  him  under  a  summary  order  under  the 
execution ;  or»  to  use  the  language  which  is  commonly  applied  to  suits 
of  this  value,  to  recover  the  money  from  the  defendant  by  setting  aside 
the  order  of  tile  Jndgsu  In  sooh  a  'euit  there  is  no  privity  between 
the  complainant  ai^d  the  defendant. 

This  case  will  go  back  for  final  decision  to  the  Division  Bench  which 
referred  it  for  our  opinion. 


18^8 


GOOASAM 

r. 
Kartick 
Chunder 
Singh. 


(I)  In  H^rriih  Chunder  Sircar  v.  Azimoodeen  Shaha,  W.  B.,  Spl.  No.,  180. 
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Afl/ofd  Sir  Barne»  Peacooh,  Ei ,  Ohief  Justice^  Mr.  JmOae  JRaiJee$,Mr,JuBtice 
JBayley,  Mr.  Justice  Kemp,  and  Mr^  Justice  L.  S.  Jcbckson. 
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MAHOMED  HOSSEIN  (Plaintiff;  t^  SHEIKH  APZUL  AH  Fehy.  19. 

Special  Appeal — Order  in  EsMcuHon — AciXKHI  of  1861,  u.  11  &  ^i^Ad 

VIII  of  1859,  M.  257,  269  ^  372. 

A  special  appnal  will  lie  from  aa  order  passed  on  appeal  in  relation  to  the  exe- 
cution of  a  decree. 

In  this  case  a  special  appeal  bad  been  preferred  to  the  High  Court  (Campbell 

and  Steer,  JJ.)  from  an  order  regarding  the  execution  of  a  decree  passed  by  the 
Principal  Sudder  Ameen  and  confirmed  on  appeal  by  the  Judge.  The  learned 
Judges  referred  to'a  Full  Bench  the  question  whether  a  special  appeal  would  lie^ 
from  such  an  order ;  Campbell,  J.,  considering  that  it  would  lie^  while  Steer,  J., 
held  that  it  would  not  lie. 

Moonsbee  Ameer  AUy  for  the  appellant 

Mr.  G.  Gregory  and  Mr.  C.  Ortgory  for  the  respondent. 

The  opinion  of  the  Full  Bench  was  delivered  by 

PsACocK,  C.  J. — The  question  which  hss  been  reserred  for  the  consideration 
of  a  Full  Bench  is  whether  a  special  appeal  will  lie  fron^  an  order  regarding  the 

execution  of  a  decree  passed  by  the  Principal  8udder  Ameen  and  confirmed 
on  appeal  by  the  Judge.  One  eif  the  learned  Judges  (Campbell,  J.) 
thinks  that  a  special  appeal  will  lie.  The  other  Judge  (Steer,  J.)  thinks  that  it 
will  not.  We  are  of  opinion  that  reading  Act  XXIII  of  1861  and  Act  VIII  of 
1859  together  as  one  Act,  a  special  appeal  will  lie  from  decisions  passed  on  appeal 
under  s.  11  of  Act  XXIII  of  18«1. 

8.  364  of  Act  VIII  of  1859  enacta  that  *'  no  appeal  shall  lie  from 
a,py  prder  passed  after  decree  and  relating  to  the  execution  thereof, 
esoept  as  is  hereinbefore  expressly  provided."  8.  288  is  the  section 
referred  to  by  the  words  "except  as  is  hereinbefore  expressly  pro- 
Tided,"  and  it  enacts  that  **  all  questions    regarding  the   amount   of   any 

•  Miscellaneous  Special  Appea},  l^o.  800  of  1868|  fsott  the  order  of  tiie  Ja^go  of 
Behar,  dated  the  9th  April  1802. 
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1863         mesae  profiU   which,  hj  the  UrmM  of  the  deorM,  may  har«  baen  reaerred  far 
"T!  Adjoaimtiit  in  the  esecution  of  the  decree,  or  of  any  meme  profits  or  iBten*^ 

BoaiKiM     which  may  he  peyahle  in  rcepeci  of  the  sohject -matter  of  a  bjuI  between  the  date 

I'* 
SuKiKH  Arcl  <^  the  iatitation  of  the  eait   and  eaecotion  of  the  decree,  aa  w«U  aa  qiKBtinm 

relating  to  somi  alleged  to  hare  boon  paid  in  diachargc  or  eatiefactioB  of  the 
decree,  or  the  like,  thall  be  determined  by  order  of  the  Coort  ezeentiiig  tto 
decree  and  not  by  eeparate  eait ;  and  tbe  order  paised  by  the  Court  ahell  be 
open  to  appeal.'*  This  eeotioo,  itappean,  wai  coniidered  by  the  L<^gia!ataze 
aa  not  going  eafflciently  far,  and  therefore  by  the  lit  acction  of  Act  XXIII  of 
1861  it  wae  altogether  repealed.  8.  364  of  Act  VIII  of  1859,  however,  ntmaiae 
unrepealed.    Bat  in  iiea  of  e.  283,  a  new  cUnse  wae  inserted  in  A.ct  XXIII  of 

861,  nanilcy,  e.  11,  which  providea  for  a  mnoh  larger  class  of  cases  than  vis 
provided  for  by  s.  283.  8. 1 1  enacts  that  "  all  qaestions  regarding  the  amoiut  of 
any  mesne  profits  which,  by  the  terms  of  thtf  decree,  may  have  beea  reserved  for 
adjostment  in  the  execntion  of  the  decree,  or  of  any  mesne  profits  or  intexeA 
which  may  be  payable  in  respect  of  the  snbject-matterof  a  salt  between  the  date 
of  the  institation  of  the  suit  and  execution  of  the  decree,  ss  well  aa  qaeatloBs 
relating  to  anma  alleged  to  have  been  paid  in  disoharge  or  satisfaeticHi  of  the 
decree,  or  the  like,  and  any  other  qnestiona  arising  between  the  pertice  to  tLe 
anit  in  which  the  deorre  was  passed  and  relating  to  the  execntion  of  the  decree, 
shall  be  determined  by  order  of  the  Conrt  executing  the  decree,  and  not  ly 
separate  suit ;  and  the  order  passed  by  the  Coort  shall  not  be  open  to  appeal." 


There  is  therefore  an  addition  in  a.  11  of  Act  XXIII  of  1861  io  that  wthdi 
^riginally  indnded  in  a.  288  of  Act  Tllf  of  1850 ;  the  addition  being  '<  aaj  other 
qneations  relating  to  the  execntion  of  a  deoroe.'*  With  that  addition,  a.  11  of  a^t 
XXIII  of  1861  was  intended  to  be  snbetitnted  for  s.  288  of  Act  YIII  of  1869  ;  end 
s.|44  of  Act  XXIII  of  1861  enacts  that  *'  this  Act  (that  is  ActXXIII  of  1861) 
shall  be  read  and  taken  as  part  of  Act  YIII  of  1869."  By  taking  the  Apt  of 
1861  and  reading  it  as  part  of  Act  VIII  of  1859»  so  fares  this  particular  cess  is 
conoemod,  it  ia  the  same  as  if  s.  283  had  been  atrook  ont  of  Act  YIII  of  I8Sd 
and  s,  11  of  Act  XXIII  of  1861  had  been  inserted  in  its  pUoe,  and  it  ansa 
therefore  be  read  in  oonjnnotion  with  s.  372  of  Act  YIII  of  1859.  That'aectiaB. 
372  of  Act  Via  of  1859,  enacts  that,  "  unless  otherwise  provided  hj  any 
law  for  the  time  being  in  force,  a  special  appeal  shall  lie  to  the  Sadder 
Court  from^all  dcoieioas  passed  in  regular  appeal  by  the  Goorta  anhor* 
dinate  to  the  Sadder  Coort,  on  the  'ground  of   the  decision  being  contrary 


APPENDIX, 
to  some  law  or  nsuage  having  the  foroe   of  law,    or  of  a   sabBtential   error    or  1863 


defect  in  law  in  the  procedure  or  investigation   of    the   oise   which   may    have     Mahombd 

prodn^d  error  or  defect  in  the  decision  of  the  case  npon  the  merits,  and  on   no       HossBiir 

other  fl(ronnd."     We  most  consider  then  what  is  meant  by  the  words  "a  special  Sbsikd  Arzvfi 

appeal  shan  lie  to   the   Sadder   Ooort  from    all   decisions   passed   in   regnlsr         ^^' 

appeal."    Now  is  there  any  particniar  meaning   to   be   attached   to  the  words 

"regularappeal"  which  would  have  prevented  a  special  appeal  lying  from   an 

order  passed  under  s.  288,  or  which  would  not  prevent  a  spedal   appeal  from 

an  order  passed  on  appeal  under  s.  11  of  Act  XZKI   of  1861  T   We  think   that 

the  words  "  regular  appeal"  in  s.  372,    must    mean  a   general  appeal,   «.«.,   an 

appeal  which  will  lie  on   any   ground    of  error  whether   of   fact   or  of    law 

in  contradistinction  to  a   special    appeal  which    is  limited  to  the  particular 

grounds  of  error  pointed  out  in  s.  378»   and  which   may   be  for   this  pnrpCM 

shortly  described  as  errors  in    law.    If   this  wer»  not  so,  a  special  appeal 

wou1d,notlie  from  a  decree  passed    on  appeal  under   s.  882  of  Act  Till  of 

1859,  for  that  section  does  not  use  the  words  "regalar  appeal*'    but  merely  the 

words '*  appeal,"  in  the  same  way  asthe  word  appeal   was  Used  In   s.  t88  and 

Is  how  used  in  s.    H   of   Act   XXIII   of   1861.    8.   882  says»  "exoepi   lAm 

otherwise  expressly  provided  by   this  or   any   other  Segnlation  or  Act  for 

the  time  being  in  foro^  an  appeal  shall  lie  from  the   decrees   of   the   Oomrts    of 

original  Jurisdiction  to   the   Goufts   authorized    to     hear   appeals   from  the 

decisions  of  those  Courts."  Yet  it  irt  ftrom     decisions  passed   in   appeal  under 

that  section  that  meet  of  the  cases  of   spemal   appeal    which  oome  before   tm 

arise.    There  appears  to  us  to.be  no  reason  why  a   special   appeal    should    not 

lie  from  decisions  on  appeal  passed  under  s.  11  Act  XXII I  of  1861,  as  well  aa 

from  decisions  on  iq[»peal  passed  under  s.  333  of  Act  YIII  of  1859. 

It  has  been  very  properly  niKed  by  tbo  Yaksel  in  mppcrt  of  ihe  apeisial 
appeal  that,  unless  a  special  appeal  will  lie^  tlrare  is  no  remedy  against  emni  or 
defects  in  law  in  decision  passed  by  the  final  AppellaikeCoart ;  iaasmach  as  s.  11  eac« 
preesly  provides  that  the  questions  therein  mentioned  shall  be  determined  by  tiM 
Court  executing  the  deoree  and  not  by  regular  suit^  and  allows  an  appeal 
ftom  the  orders  passed.  Now  difficult  points  of  law  may  arise  in  tho 
OKecution  ef  a  decree.  It  may  be^  as  observed  by  the  learned  Judge*  Hr« 
Campboll,  that  on  the  face  of  the  proceedings  there  may  be  a  glaring  error  in 
point  of  law  and  in  the  decision  of  the  Appellate  Court,  and  yet  ther^  would  be 
no  remedy  if  a  special  appeal  does  not  lie.  For  instance,  a  decree  might 
order  that  the  debtor^s  child  should    be  taken    and   sold  in   execution  of  tho 
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18M         decroee,  and  if  tho   low«r  AppelUto  Court   upheld    that    order,    wonld  not* 

Mabomio     ■P«:>a1  eppetl  lie  to  thie  Court  ?    ^e  do  not    ptt  thif   cate   as   one   Irkely   to 

^*^"*'*      oocur,  bat  merely  to   teat   the   principle.     We   tWak   that     a  special    appeal 

SHiiKHAnuLwouldUe  iasaohacase  justas  much  aain    the  case  of  a  decree  paaaed   in 

'^"*  what  is  ordinarily  called  a  regular  appeal.  There  is  nothing  in  s.  372  which 
would  prevent  suoh  an  appeal.  Tha  worda  of  thai  seoUon  are  Tery  geoenl 
*•  all  deoisions  passed  in  regular  appeal"  The  worda  are  not  limited  to 
decrees  so  passed,  and  apply  equally  to  ordera.  It  is  certainly  true  that  the 
worda  of  s,  U  of  Act  XXUI  of  1861  confine  the  •p^tl  given  by  that  secAion  to 
orders  passed  by  the  Court  executing  the  decree,  for  it  says  that  all  thf»queetkma 
referred  to  "  shall  be  determined  by  order  of  the  Court  executing  the  4eofeo 
and  not  by  separate  auit,  and  thaorder  passed  by  the  Court  shall  be  open  to 
appeal."  Therefore  it  Is  only  a  decision  of  the  Court  pronouncing  the  dedmon 
withcelerenoetothe^ecutiooofadecree  which  is  declared  to  da  open  to 
appeal.  But  then  oomea  a.  4iof  that  Aot  which  in  effect  says  that  a.  11  ahall 
be  read  in  the  same  way  as  if  it  had  been  introduced  into  Act  VIII  of  1859.  It 
Buitk  theceCoce,  be  read  tegethk  with  a.  372  of  ike  latter  Act,  which  ssya  tlMfc«a 
special  appeal  shall  lie  upon  the  grounds  mentioned  therein.  Kotwithstandiqg  the 
wording  of  s.  11  of  Act  XXJIl  ef  1861,  we  think  that  a  right  of  special  a|q>eal 
was  conferred  by  the  effect  of  a.  372  of  Aot  VIII  of  1859  aa  much  in  caaea 
falling  nnder  f.  283  as  in  those  falling  under  a.  332,  and  that  a  special  appesl 
now  lies  from  orders  passed  on  i^peal  under  s.  II  of  Act  'XXIII  of  18^1. 

S.  257  of  Aot  VXII  of  1859,  to  which  our  attention  was  called  in  the  oonma  of 
the  arguments,  saySf  that  *'  such  order  («.«.,  an  order,  confirming  a  sale)  nnlesa 
appealed  from,  and  if  appealed  from,  then  the  order  passed  on  the  appeal,  ahaU 
bo'ftnal."  Here  it  is  quite  dear  that  a  special  provision  is  made  that  an  turder 
eonfirming  a  sale  if  not  appealed  f  rom«  or  the  order  on  appeal  if  the  firat  cvder 
is  appealed  Amn,  ahall  be  final.  There  being  that  express  provision,  it  IsUa 
within  the  ezoepting  part  of  s.  372,  which  says  that,  **  unless  otherwiae  provided 
by  any  law  for  the  time  being  in  force,  a  special  appeal  ahall  lie,  fto."    A  special 

nppeiff  will  not  therefore  lie  from  sn  order  under  s.  267  as  that  is  a  case 
otherwise  expressly  provided  by  the  partionlar  Act  ^I),  and  there  is  a  aimSar 
aectlon,  209.  But  the  Legislature  Tiaa  not  provided  in  a  similar  manner  f Of 
eases  falling  under  s.  II  of  Act  XXIII  of  1861,  or  s.  283  of 
Act   VlII    of  1859>  any   more  then    for  the   cases    falling   under    a.    332 

(1)  8«e  Kaolddep'Jfarain  Singh  v.  Jtuc^Aarv  Bingh,  onle,  p.  917. 
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ezoepted  from  tbe  provisioiu  of  8.  332.  -, 

Mabomkd 

We  are  oonfirmed  in  oar  view  that  it  was  the  intention  of  the  Legislature  that       Hosskin 
a  special  appeal  should  lie  in  certain  cases  from  orders  as  well  as  from  decrees  by  v* . 

8.  27  of  Aot  XXIII  of  1861.    That  section  speaks  of  special  appeab  froms  orders         ^^j^ 
as  well  as  special  appeals  from  decrees. 

We  think  that  the  point  wbioh  baa  been  referred  to  us  must  be  decided  in 
acoordance  with  the  view  of  the  learned  Jodge  who  thonght  that  in  cases  of  this 
description  a  special  appecd  would  lie» 


Before  8vr  Barnes  Peaeoch,Kf*,  OhiefJusHoe,  Mr.  JfaaHeeBayleyt  Mr  ^Justice 
L^S,Jach8on,Mr'Ju9HceLeuinge,  Mr.  Justice  Ptmdiij  Mr.  Juetioe  E. 
Jaohson,  and  Mr,  JusHo^  Boberte. 

1863 

KOMUL  KISSEN  SURKHUL  and  othbrs  (Plaintiffs)  w  BISSONATH   August  29. 

OHUCKEaBUTTY  anix othbbs  (Dkfbndahts).* 

Limitatum'^Aa  XIU  of  1848  {l)'Settlement  Award,  SuUfo  set'flsick-- 

Aifjudication  upon  Contention, 

Aet  XIII  of  1848  applies  only  to- suits  for  contesting  the  justice  of  an  award  as 
between  the  contending  parties,  and  not  to  suits  for  the  purpose  of  amending  a 
settl^nient  and  estabUsbiug  the  rights  of  persons  who  were  not  parties  contesting 
between  themselves  before  the  Oolleotor. 

In  this  case  one  Boirub,  one  Doyamonee,  as  mother  and  guardian  of  her  minor 
■on  Eomul  Eissen  SurkhuY,  and  others,  acting  together  as  one  party,  applied 
under  Regulation  VII  of  1829  for  a  settlement  to  be  mad<B  with  them.  The 
application  was  opposed  by  one  Ramjeebnn,  bat  after  inTostigation  the  latter^ 
claim  was  rejected,  and  a  settienteut  made  with  the  applicants.  More  than  three 
years  after  the  date  of  tdie  order  directing  [this  settlement,  Doyamouee  sued  to 
have  the  settlement  set  aside  on  the  groood  that  she  alone  was  entitled  to  a 
settlement ;  that  Boirnb  and  the  remaining  applicants  had  used  her  name  without 
her  authority,  and  had  thereby  improperly  sflqnixed.  tha  settlement  in  con- 
junction with  her. 

The   lower  Appellate    Court    held  that  there   had  been  a  judicial   award 
after      adjudieation     of    the    right    to    a    settlement    under     Begulation 

*  Special  Appeal,  No.  2067  of  1861.  from  a  decision  passed  by  the  Judge  of 
Baekergunge,  dated  the  24th  September  1861,  reversing  a  decree  of  the  Principal 
Budder  Ameen  of  that  district,  dated  the  251^  May  18o0. 

(1)  Repealed  by  Act  VIII  of  1868,  See  now  Act  XIV  of  18W,.  i.  l.cL6,and 
Act  IX  of  1871,  Sch.  ii»  No.  44. 
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i(^^        barred  by  Aob  XIII  of  1848,  wbioh  proridat  thxt  a  Tratt  to  ■et  a^ido  en  avrard  ol 

RuiBif        Settlement  aothorities  moat  be  broogbt  within  iiuc^  jean  from  the  date  of  tbe 

V.  award.    The  aoit  was  aooordingly  diamieeed. 
BiaeoVATH 

Chvcksa*  ^ 

aonr.  On  apaoial  appeal  to  the  High  Conrt  tBaylej  and  Bobert8»  JJ.,H  mweoa. 

tanded  on  behalf  ol  tho  apaoial  appoUaBte  that  the  award  in  the  preaent  eaae  wm 

vol  aiioh  an  award  at  waa  oontemplated  by  Act  XUl  of,  1843  iaaanrach  aa  the 

lettleoieBt  waa  made  not  after  adjadication  of  a  contention  between  Doymooee 
on  the  one  band  and  Boirnb  and  the  other  appUcanta  for  the  aettlement 
on  tlM  other,  bot  betwaen  Day*H)aee,  Boimb,  and  others  |aa  one  party,  and 
Xaajaeban  ai  the  other  party.  For  the  apecial  reapondeota  it  waa  nrgndtfaat 
there  waa  a  oootention  before  the  eetUeoieat  anthoritief,  and  that  the  award, 
baring  been  made  after  adjodieatioa  on  the  oootention,  was  within  the  porriew 
of  Act  XIII  of  1848. 

The  learned  Judges  differed  in  opinion,  Bayley,  J.,  holdmg  that  there  waa  no 
anob  award  as  woold  bar  the  anit,  while  Roberts,  J.,  wee  of  opinion  that  thft* 
waa  a  jodiotal  award  within  the  meaning  of  Act  XIII  of  1848.  Tbey  tberefoe 
yeftored  the  point  to  a  FoU  Bench  with  the  following  remarks ; — 


Batlit,  J.  (after  stating  the  facts).— After  oarefal  oonaideration,  wo  are  ef 
opinion  that  as  between  Doyamonee  and  Boimb  and  othera  who  acted  as  Ike 
One  party   i^gainat  Ramjeeban  who  acted   the  other,  there  was  a  oonteatioa, 
^indication,  and  award  by  the  B.eTenne  author ities, — bataa  between  Doyamonee 
and  Boimb  and  others,  acting  as  one  party  (whether  frandolently  or  n6t»  waa 
not  the  qneation  adjndicated  then)   there  was  no  contention  or  award  as  to  the 
■ettlment.    The  ri^t  of  settlement  waa  awarded  on  that  occasion  to  Boimb  and 
others  and  Doyamonee,  and  refused  to  Bamjeeban,    who  alone   had  claimed  it 
against  them.    That  was  the  contention  and  award  ;  and  the  only  one  then.Tkaa 
we  hold  there  was  no   sndi  award  as  wil]  bar  this  aait,  and  we  deoree  the  appeal, 
and,  reversing  the  order  below,  we  remand  the  case  for  retrial  on  its  merits. 

Roberts,  J.— I   do     not   think   that   Act  XIIX   of  1348,   admits   of     any 
tnoh  dietinction  as  that    for   which   appellants   contend.    I    agree    with    the 
Conrt   below  that   the    order  of  the   Settlement   Officer  of  25th  November 
1847,  rejecting  the  application  of    Ramjeeban,    and   admitting    Doyamonee- 
tl\e  mother  of  plaintiff  in  this  suit,   and  tho  present    defendants,    to    settle  - 
mentis,  wsa  a  judicial  award  within  the   moaning  of   Act  XIU  of  1848.    ITio 
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had  oognisanoe  of  it    It  is  not  therefore    now  open   to  plaintiff  to  contest       Komui* 
the  award  then  made.    The  plamfcifl's  interesto  were  repreeemted  before  the     guRKnuL 
Settlement  Offloer,  and  he,  or  hie  mother  and  gaatdian,  waa  a  party  to  the  enit.  v-    . 

BlflSONATB 

I  woold  make  no  reUucation  of  the   hiw  on   the   groond  that  there  was  no     Chl-okbh- 
ooolention  between  plaintifiTa  mother  and  the  defendants.    It  is  loiBcieat  that 
■he  wae  a  party  to  a  jodioial  award.    I  wonld  therefore    n|Aold  the  dedsion 
of  the  lower  Ckrarti  and   I  think  that'  as  I   differ  from   my  eoUeagnOr  and 
the  matter  is  an   impoitant  one^   it  sbonid  be  refemed  to   a  Foil  Bench. 


aUTTY. 


Bahooe   OnoocQol    ChundBr     M<HiUije9  and    J>warkana(h    Hitter  for    the 
appellants. 

Bahooe     Xoly     Mohmn     Voet      and     Jffem     C/uoscUr     Bmterjes   tor    the 
respondents* 


The  opinion  of  the   Fnll    Bench  was  delivered  by. 


«PaAC07V,  C.J.-»Tbe  contest  before  the  Qollector  was  not  between  Boirob 
and  Doyamonee  and  the  infants  on  whose  bdialf  the  present  snit  is  bMmgfat, 
but  between  Boimb  and  Doyamonee  on  the  one  part  and  Ramjeebon  on  the 
other.  The  award  wai  made  between  the  two  contesting  parties,  and  no  award 
was  made  between  Boimb  and  Doyamonee  and  the  infants.  This  is  not  a  case  to 
which  Act  XIII  of  1848  applies.  That  Act  applies  only  to  snits  ^for  contesting 
the  jnstico  of  an  award  as  between  the  contending  parties,  and  not  to  suits  for 
the  purpose  of  amending  a  settlement  and  qestablishing  the  rights  of  persons 
who  were  not  oontoAting  between  themselves  before  the  Collector.  The  reel 
contest  before  the  Collector  was  whether  the  mehal  to  be  settled  appertained  to 
an  estate  alleged  to  belong  to  Doyamonee  and  Boirub,  or  to  an  estate  alleged  to 
belong  to  Bamjeebnn.  The  decision  having  been  given  in  favor  of  the  former 
estate,  the  present  snit  was  brought  upon  the  ground  that  the  estate  did  not 
belong  to  Doyamonen  and  Boirub  jointly,  but  to  Doyamonee  alone  by  descent 
from  net  father,  and  that  the  infants  were  heirs  in  reversion.  It  is  contended 
that  Doyamonee  havrag  committed  waste,  the  infants  are  entitled  to  immediate 
possession.  Whether  the  suit  can  be  maintained  or  not  upon  the  merits  is  not 
the  question  before  us.  The  only  question  which  we  have  to  decide  is  whether 
it  is  barred  hj  Act  XIII  of  1849,  and  we  hold  that  it  is  ttat 
■0  barred. 
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Jkfort  Sir  Bamu  F^eodt,  Kt^  CkUf  JuMk^,  Mr.  Juitka  TVet^r,  "Mr.  JutUce:. 
Uch,  Mr.  Justice  BMyly,  Mr.  iJuttie*  liorumn,  Mr.  Jiuiim  Wngan  mmd  Mr. 

Justice  CanvpbtU. 


iW 


186c 
Fehy.  22  HEEKA  VONEff  DABIEB  (PUtmlrr)  v.  KOOSJ  BBHABT  HOIiDEK 

Rssy^mpfivm^Begylaiiim  II  ^  1819,  t .  9O—Lakkir9J^LimiUdionr—E0Qvdetum  X/X 

<]/ 1793, 8. 10— PUttK,  Amendmmtof. 

A  ntit  ftor  reramptiCNi  vnd^  ■•  80,  Sei^viiitioii  IT  of  1819,  most  be  assnmed  to 
nfar  only  to  UJLhiraJ  oiwitad  prior  to  the  lit  of  December  1790,  and  therefore  ■ 
not  exempt  from  limitation  under  ■.  10,  BegnUtioa  XIX  of  1793  (1). 


Tbis  wm  an  action  for  resumption  under  r.  SO,  Hegtxhttion  II  of  1819.  The 
Prinoipal  Sadder  Amaen,  instead  of  finding  whether  the  land  was  held  as 
kkhixaj  befoca  1790,  dismissed  the  suit  00  the  groond  that  it  bad  been,  bdd 
as  saoh  for  a  long  time.  On  appeal  bjr  the  plaintiff  to  the  High  Court  (Loch 
and  Beton-Kair,  JJ.>  who  heard  theappeal,  reoMrked  that  this  was  no  pro^ 
finding.    They  weie  abovt  to  remand  the  ease   when  the  respondent  •faleetsi 

to  the  hasring  of  the  suit  at  all,  oaths  ground  of  its  being  barred  by  linitatMa 
urging  that  the  form  of  the  suit  brought  under  8.30  Begalation  I J  of  1719,  was  of 
itself  an  adnussian  of  the  existence  of  the  tenure  as  lakhiraj  in  1790,  and  tlai 
aoleia  the  plaintiff  ooold  ihew  that  she  was  an  anotion-purchasor,  and  that  ibs 
had  brought  this  suit  within  twelve  years  from  the  creation  of  her  title,  aho  wna 

harrsd  by  the  law  of  limitation. 
There  being  several  contradictory  decisiona  od  the  point,  the  learned  Jodgoa 

submitted  the  following  quest  ions  for  the  decision  of  a  Full  Beach : 

**  If  a  semindar  bring  a  suit  for  resamption  under  s.  90^  B^gulation  II  of  1819^ 
to  question  the  validity  of  the  title  of  lakhiraidac  to  hold  lands  rent*free,  is  the 
form  in  which  ha  thns  brings  hia  suit  an  admission  of  the  existence  of  the  ten  nre 
in  1790  !  This  qnestion  of  course  relates  merely  to  the  existence  of  the  tennre 
and  not  to  the  validity  or  otherwise  of  the  title. 

*'  If  the  above  quosttou  be  dctermioed  in  the  affirmative,  then  limitation 
may     be     pleaded     successfully      against     every      claimant     to     resume 

*  Special  Appeal,  No.  1290  of  1864,  from  a  decision  passed  by  the  Principal 
Sadder  Amesn  of  East  Burdwan,  dated  the  8th  Febroary  ^64,  modifying  a  decree 
of  the  Mausif  of  that  district,  dated  the  23rd  April  1863, 

(1)  See  BaT\h9r  Uukhopadtfd  r.  Madhra  Chandra  Babik,  8,  B.  L.  E.,  5G6. 
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hxit  an  anction^parcbaser.  Hitherto,  howorer  the  bnrden  of  proTfng  tlie  exist' 
«nco  of  the  tenure  np  to  1700  has  been  thrown  on  the  lakbin^dar.  and  many 
suite  have  been  decided  on  this  principle,  and  special  appeals  are  pending  in  this 
Court  in  which  this  new  ceostmction  of  the  law  will  be  applied  for  the  first  time 
Should  it  have  retrospective  or  prospective  effectP*' 

Mr.  R,  T.  Allen  Baboos  NobasKiahen  Mooketje^,  ^opee  NtOh  Mookerjee^  and  Oihoy 
ahum  Boss  for  the  appellant. 

Baboo  Mohendro  LaU  Seal  for  the  respondeat^ 

The  opinion  of  the  Full  Bench  was  delivered  by, 

PRACoclt„C.  J.— -It  has  beendraided  n  the  oitse  of  Sonsfan  Gf^oss  ▼.  MooZoi 
Ahdvi  Farar  <l,)th»t  -s.  30,  B«gulation  XI  of  1819,  related  only  to  suits  for  resnmp. 
tion  of  lakhiraj  created  prior  to  the  Ist  I>eoember  1700.  That  CMO  was  deoided 
l^  a  Full  Bench,  and  we  are  therefore  bound  l^  it. 

That  being  so  a  snit  alleged  to  be  brooKht  under  s.  80  must  benssumed  to  veto 
only  to  a  lakhinvj  created  prior  to  tlie  Ist  Decenber  1790,  and  is  necessarily  not 
one  to  which  the  rule,  created  by  10,  s.  Begolatioii  XIX  of  1798,  of  exemption  from 
liiflitation,  applies. 

^  If  the  plaintiff  has  erred  in  «tatiog  that  the  seit  is  bronght  nader  s.  80^  and 
wishes  ,4io  amend  her  plaint,  we  think  that,  under  the  peculiar  circnmstacoeSi  it 
would  be  reasonabk*  to  allow  her  to  do  so  by   striking  out  the  allegation  that  the 

suit  is  brought  under  s.  80,  and  to  sead  the  case  back  to  the  lower 
Court  for  that  purpose  with  a  direction  to  the  Court  to  proceed  with  the  suit, 
alter  the  amendnent  has  been  made  in  the  same  nanner  as  if  the  plaint  had 
originally  been  presented  in  its  amended  form. 

If/  however,  the  plaintiff  amend  her  plaint,  she  miist  comply  with  the  provi- 
sions of  cl.  3,  s,  26,  Act  VIII  of  1859,  by  stating  when  hereaose  of  action  accniedj 
and  if  the  cause  of  action  accrued  beyond  the  period  ordinarily  allowed  by  any 
law  for  commencing  such  a  suit,  by  stating  the  groand  apon  which  oxcmptioa 
from  the  law  is  claimed. 


1865 


Hbrra 

MoNEfi 

Dabbe 

V, 
KoONJ 

Behabt 

UOLDAB^ 
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1866        coming     before   the  High  Court    (Knrin     lad    0— yfceH,  JX>   fv  aaa- 
-"  inutloo,    the  leuned  Jadg«   wm   doabtfal  wh«Uier  in    flriaiiiial 


«.  fags  itt  tte  nofvtiil    the   eTidonoe    of  a  wife    for   or    agaiiuft  her  IntiftMd 

Kbtmoiaa.  orpenoDfl  oherged  jointly  with  him,  wee  edmimible,  and  Oey  eeeor^ 
ingly  reCarred  the  following  yiegtieaa  for  the  ephita  ef  m  TtB. 
Bench ;— 


«1.    Whelhtr  ofon  the  toiel  la  themefwril  cf  n 
mn  oflbne^  hie  vile  ie  oompelentCo  give  Mdenee  to  or  e^unethte  f 


%    Whether  vpon  the  trial    la  the  nxtfnaeil  of  eereral  pereoiie    cheiged 
joiotly  with   an    offenee,the   wife  of   one    of  thmn    ii    oompeteai  to    |^ 

wvidenoe  for  or  against  the  others  P  " 


The  qae^isne  wexe  leferrsd  with  the  Mlowiag  obeerratioa  v- 

lYogMiH,  Jv— I  SQ  of  opiDion  that   there  ooght  to     he  a   new     taa^  ii 
vagsrds  the  pavoaere  KbyrooUai  Ainoodeea  end  Shahabooddeoa. 

According  to  the  oases  of  Oovindand  Ham  Bukoo  (1)  and  Bej.  t. 
Koyaticbsa  and  Bhodee  (2)  decided  by  Gteerand  L-  8.  JschaoBy  JJ.,  ii 
this  Ooart  on  the  tKh  of  September  1863,  and  Tht  Qttem  i 
tJhund  Polis  (8),  the  eyidenoe  of  awife  le  not  admissible  for  or 
herhnsbend,  or  a-gafnst  a  prisoner  cfaanced  jointly  with  him.  Ko  dealt 
there  are  casee  in  the  late  Sndder  Conrt  in  which  this  role  waanotaetBi 
npca(4),  and  as  the  question  is  tme  of  very  greet  Importance^  I  think  ^^ 
the  ophilniB  of  a  Fall  Bench  ehonld  be  expressed  on  the  snbjenL . .  •  . 
Alihoegb  Om  wires  nf  the  prisonera  are  not  according  to  my  jaenait 
hnpression  admissible  witnesses  agahist  thehr  hnsbenda,  or  the  amipueed 
accomplices  of  th«r  hnsbands  standing  on  thefar  trial  at  the  eeme  time 
it  wonld  be  a  most  Important  thing  to  show  how  end  when  the  stale 
menta  were  made  by  them  which  led  to  the  discovery  of  Uie  aareral 
placse  In  whii&  Oie  body  of  the  doeoMed  had  vooeasive]^ 
deposited. 


Gampbill,  J.—  As  It  appeers  that  there  are  seme  expsessiona  of 
Judges  which  may  possibly  giro  rise  to  doabt  respecting  the  admia- 
Bibilty  of  the  OTidence  (notwithsUnding  all  the  antheri^  on  tlm  ottar 
side)  I  h«^  no  otaiaotion  to  the  reference  to  a  Fall  Bench. 


<U  1 N.  A.  8eL  Jtaff).,  138.  CkmM'^  ease,  N,  A^  1817, 10,  BemXacha* 

(2)  Unreported.  Kyburfg  ease,  N.  A.,  1886,    !4;  AtA««ry 

(3)  1  W.  B.,  Cr.,  17.  AMo(md'f  case,N.  A,  1840,  W  ;  QodyeM^^ 
(4)  See  Hurrah't  caw,l  N A  Sel  Bep7  ;  Ivfl^y's  oese,  N.  A^  1848,  27  *  8h»kh  fiWrof. 
Ohariyi^t  qamM  144 ;  JLurrftOhwng'B  dee'»  oese,  N-  A.,  1861,  Pt,  i.  16« ,  SMrmm 
«ass,  a  N.  A.,  SeL  Kep^  149  i  <?tmye  Ch0i»9'9  om^  2f •  A.»  1867.  Ft  i»  47B. 


APPENDIX.  IS 

*rfae  foQowliig  opiiii<miwerd  deliTored  bj  the  Pall  Be&oh;—  I8tt 

Quuv 

PcAOooKfO.  J.  (after  ttating  the    qaeitioim  retored,  oontiaaed}-— I  ihloC  KsnoouX 
opfaikm  that  botii  of  the  qaeetiaDs  most  be  aaswered  ia  the  afllmatSYe. 

It  is  a  generd  role  of  £oglish  law,  snbjeot  t^  oertaiii  eseeptioiifl,  that  in  iorimt* 
nal  caaei  a  hnaband  and  wife  are  not  oonpetBDi  to  give  evidenee  for  or  againat 
eodh  other.    But  theEngtiah  Uw   is  not  the  law  of  the  mofnssil. 

At  the  date  of  the  grant  of  tho  Dewany  to  tbo  Bast  India  Oompanjr  in  1^65,. 
When  the  oivil  government  of  the  Frovinoes  of  Bengal,  Biehar  and  Oriasa  waa 
yeetedin  the  East  India  Compai^,  the  Mahomedan  law  was  the  criminal  law 
of  the  oonntiy.  That  law  waa  not  abrogated  on  the  aoeesaion  of  the  Bkitisk 
Govemmoit,  and  for  aome  jean  alerwards  the  adnihiiBtratieik  of  Jnstioo  iii 
orimtaal  oases  was  left  to  the  Naaim.  Even  after  ther  criminal  law  was  adminis- 
tered by  the  Conrts  of  the  East  India  Company  without  referenoo  to  the  Kasim,. 
the  Mahomedan  law  was  modified  by  the   Begnlations  and  Acts  of  Government 

oontinntdto  be  the  general  criminl  law  of  the  oonntry.    The  proceedings  of  the* 

CrimhiBl  Cbnrts  were  i^gnlated  by  the  f  otwas  or  opinions  of  their  ICahottcdaik 

LawofBcers ;  and  it  was  expressly  enacted,  bys.  74  ef  EegalatioiklX  of  1793,  that 

the  sentences  of  the  Kizamnt  Adawini  should  be  regnlated  by  the  Mahomedan- 
law,  excepting  in  oases  in  which  a  deviation  from  it  was  expreasly  dinoted  by- 
aoy  Regulation  passed  by  tb»  Governor-General  in  Oonncil. 

In  some  cases  provision  waa  made  with  refierenoe  to  the  fntwas  to  be  given. 

by  the  Law  Ofllcera  in  cases  in  which  the  evidence  given   on   a  trial  wonld  be- 

deemed  incompetent  by  the  Mahomedan  law.    For  example,   s.  6d  Begnlatioo. 

IX  of  1798;  enacted  that**  the  religioas  persnaaiona  of  witnesses  shall  not  ba- 
oonsidered  as  a  bar  to  the  oonviotion    or  condemnation  of  a  prisoner  i^t  iit 

eaaeain  whiohthaevidenoegfvenona  trial  wonld  be  deemed  Incompetent  h$ 

the  Mahomedan  law,  solely  on  the  ground  of  the  persons  giving  such  evldenca- 
not  professing  the  Mahomedan  religion^  the  Law  Officers  of  the  Conrts  of  Circnit 
are  required  to  declare  what  wonld  have  been  their  Intway   snppoaing  anolk 

iritnMMl»dteaM.hoBed«>..  Th«C»«,too{  Cin»i*  «»*topM.Mnttt<» 
in  snch  cases,  bat  shall  tnaismit  the  record  ol  the  trial,  with  a  intwa  direofced  ta 

be  veqaitedlroA  the  La#  Officers^  to  the  Kiaamat  AdavHnt,  which  Aonrt^  IJrov!- 
ded  they  approve  of  the  proceedinga  held  on  the  trial,  shall  past  anch  senteaoa 
as  they  wonld  have  passed  had  the  witnesses,  whose  testimony  may  be  so  deemed 
inoompetent^  bees  of  the  Mahomeian  parabaakuu" 


l^  FULL  BSNCH  EULINGS. 

1M6  Fmtbtt.bj  BeguUtioalof  ISlOl  whichwUiori»d  th^Gawntwanttodi^nw 

with  tho  atti»ndaB<»  tnd    fatwa  of  tba  Ut  Offioen  wheo* w  there  might  ^ppotf 


%|  to  be  fufficent  cause,  it  wae  enacted  that,   "  in  the    event    of    any   qaMtioB  of 

KflTBooULA.  MahomedAii  Uw  anting  npon  sooh  triaU,  the  tame  ahoald  be  recorded  upon  tte 
pioceedingsfortheHiljrmatioaaaddecUioaof  t^  Court  of  NiaaaiitlAdavitt. 
Bot  if  the  qnegtion  refer  to  the  oompetenoy  of  awitaees,  raeh  witoeai  ehiU  be 
ffWfuffMMl^  laaviag  the  admiMioa  or  ultiiiMte  rejeotioo  of  the  luAiiiMJiii  mpm 
to  the  ooBodemtioii  of  the  Kittmat  Adawolt "  (1). 


Othv  modifiottioiis  of  the  Hohomedan  criminal  lew  were  mede^  end  ii  mm 
ingteaoec  partionlar  offencea,  rach  aa  perjury  and  foriefery.  Ao^  wete  deto^ 
and  the  paniahment  for  them  declared  by  Begnlatioiie  of  GSoTernmeDt ;  m 
Begnlation  II  of  1807,  and  Regalaiaon  XVII  of  1817.  In  1839  by  ReyrnUtioB  TI 
s.  5,  it  wia  enacted  that  any  person  not  professinfl^  the  Malmmedaa  faith  vta 
brought  to  trial  on  dommitment  for  an  offence  oognisable  ander  the  geDorv 
BegolAtionf,  might  daim  to  be  exempted  from  trial  onder  the  proriaioas  of  thi 
Ifahomedan  Criminal  Code,  and  in  snch  caaee  the  prisoner  wee  to  be  ixkd  wtih 
the  aatigtanoe  of  a  panohait,  aaseoort  or  a  jary,  and  the  f  atws  of  the  !«*  OGccr 

WM  to  be  dispensed  with. 

• 

It  is  dear  that  the  Eofflish  criminal  Uw  was  not  the  orimiael  Uv  of  &• 
mofnssil,  and  that  the  English  law  of  eridenoe  was  never  eztendsd  bf  aof 
Begnlation  of  QoTemment  to  criminal  trials  there. 

8.  8,  Act  XT  of  1858,  did  not  render  a  husband  or  wife  incompetent  forff' 
against  the  other  in  criminal  esses.  It  merely  declared  that  nothing  inth^ 
shoald  render  them  competent. 

Act  II  of  1855  did  not  affect  the  matter  now  nader  consideration.  I^  i*  ^^ 
that  s.  14  did  not  render  a  wife  competent  to  give  eYidence  against  her  iKMbaiw 
in  a  oriminal  case.  It  declared  that  the  persons  therein  mentioned  on\j  Bhonl^ 
be  inoompetent  to  give  efvidenoe.  It  rendered  them  incompetent  inaU  oaMfl,  vB 
it  did  not  render  any  person  competent  or  incompetent  with  rsfereafla  w 
partionlar  persons  or  particular  cases.  S.  20  applied  to  civil  proceediog*  <"^* 
and  B.  68  declared  that  tbe  Act  was  not  to  be  so  constraed  as  to  render  ina»' 
missible  in  any  Court  any  evidence  which  but  for  the  passing  of  the  M  w<w«< 
have  been  admissible  in  such  Court. 

• 

It  ahonld  be  observed  that  at  the  time  when  Acts  XV  of  186B  and  II  of  l^ 
were  passed,  the  Mahomedaa  criminal  law  as  modified  by  the  BsgaMoai  ^ 
the  general  criminal  law  of  the  country. 

(1)&4. 
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Am  a  gmend  ni^  itomen  wen  inoompetont  wiinenes  under  tbe  HaliQmecUn         iges 
kw  in  oriminal  oases  ;  2  Hedya>  p.    667.     Mr.  Beaufort,  in  bia  Digest^  Vol.  I,  p. 


118,  par.  629,  limits  tbe  role  wbich  excludes  tbe  evidence  of  women  to  oameE  « 

inducing  hudd  or  hUas,  but  be  does  not  cite  any  autbority  for  that  position.    Zibia    K^ybo^^^* 
says,  *'  In  tbe  time  of  tbe  propbet  and  bis  two  immediate  sncoessors,  it  was  an 
inYamUe  rule  to  exclude  tbe  evidence   oC  women   in  all  caaea  indnoing  punish- 
ment or  retaliation  :*'  2  Hedaya,  p.  667. 

In  Hwrrah's  oaae  (1),  it  was  held  that  tbe  evidence  of  a  wife  or  son  was 
insufficient  for  a  sentence  of  kUas,  but  sufficient  for  conviction  on  strong  pra^ 
sumption  and  a  sentence  by  aiam.  In  Mwsamui  Muhnee  v.  Ohariya  (2),  tbe 
evidence  of  the  prisoner's  wife  was  admitted  in  corroboratioii  of  other  evidence 
against  him  to  support  a  sentence  of  death  or  other  punishment  by  sioioe.  In 
Shaikh  Bherajdee*9  case  (3;,  Mr.  Mills  in  a  ease  of  culpable  homicide  says  .•— 
«  Though  the  testimony  ol  a  wife  against  ber  husband  may  be  received  in  our 
Courts,  yet  the  practice  of  summoning  a  wife  to  give  evidence  against  her  husband 
has  been  always  held  to  be  obJeotionaUe,  and  it  is  one  which  should' on  aoaccoant 
be  enoooraged.,"  Jn  Lut  rye  Ckitng'f  case  f4>,  tiie  Oourt  observed,  **  the  wife  of 
the  prisoner  was  called  to  give  evidence  against  him,  though  her  testbnony  was 
wholly  unneosssary  i  that  the  praetloe  of  summoning  such  a  near  relation  to  the 
ivitoner  as  a  witness  for  tbe  prosecution, 'exceptSqg  iii  caues  of  urgent  necessity 
is  considered  highly  objectionable,  and  the  Court  therefore  directed  that  snob 
praotioe  should  be  discouraged.'* 

In  3  Maonaghten's  fieports,  it  was  held,  contrary  to  the  f utwas  of  all  the 
Law  Officers,  that  the  evidence  of  a  son  was  admissible  against  his  father 
in  a  criminal  case  (6). 

But  it  is  not  neoesssry  to  allude  further  to  these  caces  ezoept  to 
show  that  it  was  the  practice  of  the  Niaamut  jAdiiwlut  to  admit  the 
evidence  of  a  wife  gainst  her  husband,  or  a  son  against  bis  father,  in 
criminal  cases,  in  cases  in  which  the  sentence  was  by  riasat.  1  do  not 
however,  place  much  reliance  on  these  cases,  as  they  were  decided 
nnder  a  very  different^  system  of  law  from  that  which  now  exists. 
Still  they  show  that,  at  that  time,  the  evidence  of  a  wife  was  legally 
admissible.  The  Mahomedan  criminal  law,  induding  tho  Mabomedan. 
tew  of   evidence,   is    no   longer  the  law  ^  the   country.     It  baa   been 

ilV/f  ^'  *^ ^^'' ^'  ^^^  ^^*  "^  "^"^  ^  -probably 

W  Id.,  144.  B,^  ^^  g^^  g.^^  8  N.  A.  SeL  Kep., 

(3)  N.  A.,  1862,  Pt.  i,  166.  309,  in  which  however  the  evidence  admit- 

(4)  2  N.  A.  8el.  Bep.,  16a  ted  was  that  of  ,the  proseonkor's  son. 
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tnpmmiUi  hy  the  PmiA  (Me  ttd  Ih*  tM»  dt  OHttiMl  FMeadir*  totbrn 
"qovuT^  they  go  ;  bot  they  dn  not  toneh  upon  the  rulei  of  «fri<tMi06.    After  tin  pHriig 


«.  of  tlM  PofMl  Oode  And  tho  Cod«  o!  Crimhml  Ptooodiiro,  BognlnlioB  IX  of  I?)l^ 

lywhMiMMMdMmodiftlfliwMiAOditedbjr  UMB^snlfttioM  wMvUIMeiii 
th^iTiMtnloftalMllMrortlMoonttlry,  Ml  mtAj  otlMr  Bagirf«lionl  baci^ 
apoB iteMM inbjosl,  1IWI rtpaibd  by  Aei XTU  of  !«&  AGodtoofMhMi 
hM  not  yofe  been  pMMd,  and  wo  htfo  no^tproit  nie  faiU  dowitbyWii  fii^Wiliiw 

la  nny  oditiBg  laws  apon  the  mbjooi  now  nadar  ooaiideratioo. 

fiy  tbo  abolltidn  of  tha    MahoiBodaa  la«r»  tiba  laar  of  Xhgkad  ttu  icft 
aHfcWIiiliiwi  la  Ito  plaat. 


IfaiairftlMrafoiaaf  nolawwttohrtiidena  knriiaad  arwifo  UWMa|idwtte 
l^afidmMwagiiMlAaatlMr.  orwbieh  aioladattha  avtfooae of  oOm  tb 
ata  boaad  by  tin  dawtt  tiaa  ofwlitinnihfp. 


U  «a%  ]i<mafar»  bom  bold  bf  a  DitMoq  OoBr#  tiiat ' tha  avidoaoa  o(  a  «tft  i> 
Ml  adaiMUa  afafaot  barboibaod  in  m  ortnrioal  oaaa,  ia  eonobonfete  oT 
atbir  eTidanoe  r Toa  gatwi  t.  Qwif  Qbaad  Paife  (U.  Ia  ftkatetfathaJa^ 
aoy.^WatbiaktbattbaovidflAQaof  tba  wife  agaiofl  btfr  hatbsad  aborida^ 
Jiava beaa raaoidod.  Itiatfaatfaat  tbara  aia  aaaaa  ptAliakedm  tha  «rii' 
nporta  of  tbo  Kteanat  idaadatia  wbieb tha oridaaoa of  the  wibbii^ 
tOMivad  agaiaat  tiM  baabaad  la  owtaboratJoAof  oiharo?adaaoa  r  bat  thia  fitft^ 

haa  boaa  reprobated  by  later  dooiaiona  o(  tha  aaaia  Oaoiii  and  ii«fhMr 
oppimd  te  the  ganoral  priaciple  of  all  oriminal  law.  The  Judge  haa  ^ 
B.2Q^  AetnU  1856  bat  thia  aeolioB  lafaca  to  aiTil  pcocaedsaga.  TbeJ# 
would  hardly  aeadeain  a  wife  who  oonunittad  pMjory  ior  her  bnabaad,  m^^ 
the  other  hand,  he  would  moat  likely  diaoredit  her  if  aho  ap|>aar0d  iee  a)1b'« 
a  witneaa  againat  her  hnabaad." 

With  raferanca  to  that  pari  of  tha  jodgaMat  ia  whiohit  iiaiid  tbM*^ 
practioe  had  been  reprobated  in  Uter  deciaiona,  I  weald  teanark  that  i*  *"* 
merely  the  praotioe  of  oompelling  a  wife  to  give  andanee  againat  her  bnibiBd 
when  haroTidenoe  waanot  neceaaaiy  that  waa  reprobatedi  and  ttetJi^"^ 
inferred  that  theovideaoaiaadmiiaihla^akhoi^thaatteBdaaiceef  awiie>0**^ 
her  hoaband  ooght  not  to  be  aompeUed  whaa  not  neeiaaary.  Ia  this  I  enttw 
oononr. 

It  ia  our  dnty  to  de<dara  what  the  law  i%  not  to  make  the  Uiw,"^ 
Lord   Baooa     ezpraaaed    it,   **JM$  dietr;''    not    **ju»    dare:'     If   ^^^ 
were   at  liberty  to  decide  what  the    law   ia  aooording   to   their  wi^S^  ^ 

paMla  pti&cffi  iha  greatest    oonfttoioii   and  nnoertainiy    woold  aeosii^^ 


^l)lW.S,,0r.,17. 


betWflWcL   Itlanol  form  to«i^iiMhnr  iM  vole  of  l^ngUo^  Uw  le  fiititidcd       ISea 
%gim.  iowid  gwiaciplflg  or  iiol^  ftliboogh  tere  an  mftiiy  emineni  JmMi  vh9  oon*       Qobbn 
vider  «faa» it  it  not.    Botlmiy  lay  tbat  I  cannot  oonenr  in  tho. ipvopooitioii  jg^^^^^i;^. 
eanneiatecl  in  the  CMO  la»t  eited^  ib«t  Itiiooninry  to  the  gvoani  pttoo^  of 
•lloriniiiad  Iairt»ed«ik  ihb  mtlOimm  9i  m  wi^fn  cmv^l^l9f9/^ 

4eaooi  «gewBt  Bev  bnplwwd* 

Wtoi  t^  ^Bdgoii  of  tl^  N^^mvl  Adfk'iirlutt  >Poko  of  i^  wife  giving  ovideneei, 
1^  Qovrobwetion  of  oilier  tmtmofnj;  Ptp^attA  hfit  busUnd!.  tb«y  no  doobt  h^. 
««fecfi^  tot  the  M^bomedm  1^^,  whioh  did  not  allow  a  ooi^viction  npoa  the 
^▼idewa  of  only  one  witnen ;  an^,  I  preeiupe,  the  Jad|^  of  the  Division  Bench 
who  in  t)ie  oaae  last  oited  r^o-oted  the  evidence  of  a  wife  in  corroboration, 
^wonld  1^  TOjecst  it  where  the  wife's  eridenoe  is  nnoorrobprated.  They  do 
not  allnde  to  the  ezoeption  in  the  Snglieh  lav,  by  which  a  wile  is  competent 
to  gfveevideBee  againet  her  hnebaad  upon  a  ehargeof  perionalvieiettce  coknatttled 

by  him  mpon  her ;  bnt  I  preeame  that  tht^  woald  admit  of  that  eaoeptiimt 

Qenthain,  apeahing  of  the  rale  of  Bnglish  law  whieh  enolodee'  (hA  ertd^BBco 
at  a  wile  eg&inst  her  hii|band>eaj[S  s — **  A  law  whiob  ebopl^  exclndo  t)ie  evidence 

9f  the  wiCe  in  the  eaie  of  a  pro^eeation  ^gi^inet  her  hasband  for  iU-osag^  d^% 
to  the  wile,  would  be  tantainonnt  to  aathorising  the  husband  to  infliqt  on  the 
wife  all  iiaaginable  cruelties  so  long  as  nobody  else  was  present*-  a  oouditioa 
which,  having  by  law  the  command  in  and  over  his  own  boose,  it  wonld  in 
geneial  be  in  his  power  to  fulfil.  A  law  which  exdades  the  testimony  of  the 
wifeki  the  case  of  a  prosecation  against  her  husband  for  mischief  done  to  any 
Dther  individiial,  or  to  the  State,  is,  in  like  manner,  in  other  words,  a  law  antho- 
rising  him  to  do^  un  the  presence  and  iwith  the  assistance  of  the  wife,  eveiy 
kind  of  mischief,  that  excepted  by  which  she  would  be  a  sufferer.  The  law 
which  in  the  former  case  affords  protection  to  the  wife, — with  what  consiatency 
can  it,  in  the  latter  case^  refuse  its  proteotion  to  every  human  creature  besides  f* 
Bee  Benthaa's  Works  by  Bowring^  Vol.  VIl,  p.  484.  "  Two  men,  both  married> 
are  guilty  of  errors  of  exactly  the  same  sort^  pnnisbable  with  exaqtiy  the  same 
punishment.  In  one  of  the  two  instances  («o,it  happens),  evidence  sufficient  for 
conviction  is  obtainable  witliout  having  recourse  to  the  testimony  of  the  wife. 
While  the  one  suffers, — capitally,  if  such  be  the  punishment, — to  what  use,  with 
what  oeasistenoy,  is  the   other   to   be   permitted  to   triumph    in  impunity  V 

If  these  ai^oments    are  not  sufficient  to  show  that  t^e  rale  o(  oziqIq* 
fPOB  ia  BngUnd  is  merely  i^  (ole  of  positiTe  Uw>  and  npt  090  depenfling 
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1866        upon  the  {andtantmUl  prindplea  of  nstanl    Jutlce,  I  would  adopfc  the  ai^* 

Q  mente  of  tbat  emineat  iod  highly    dtrtingaiiihtd  joriit  Mr.   LMn^ilxme.    In 

V.  hit    introdaetory  Baport  to  tho  Code  of  Svidettoe,    inrepored  by  1dm  for  the 

.KTSooLLA.  ^^^  ^  Loaiaiuu,  he  wys  ;-*"  The  SxeloMtti  of  iolenetod  teitimony  having 

beenenmtiiedattdfiMiiid  to  be  injdrftme  to  the  iaveiUgiMioa  of  truth,  and  iti 
admiiaion  to  be  attended  with  no  inooavenieiioe  which  nay  not  be  redneed  to  on* 
of  aqaantity  that  haa  no  aaaignable  ▼aloe,  it  of  ooone  fiodano  |>laoe  in  the 
propoeed  Code ;  nnd  with  it  disappeara  one  of  the.inott  fraitfol  aonroea  of  nnoer> 
tainty,  expenae,  delay,  and  mooDTenienoe  in  the  law.  If  the  aearoh  after  troth 
repuirea  that  intereated  witneaaea,  and  oTen  the  partiee  themaelreB,  Aonld  be 
interrogated  to  disoover  it,  are  theie  any  relatione  in  which  the  offered 
witneaa  may  atand  to  the  partiea  that  ezolado  hia  testimony  P  By  the    Engliali 


low    aial.  U  eonne,  in  the  aereral  oaaea  wbieh  have  been  notioed,  by 
there  are  aeveral :  bnaboiidand  wifia^  Aa 
**  let.    The  Code  now  otfered  does  not    eontafai    the    ezoloiioD  of  faoflbaad 

m 

or  wife,  aa  witoeaaea,  tor  or  against  each  other ;  beeanse  the  reporter  doea  not 
find  any  one  anfBcient  among  the  reasons  by  which  It  is  supported  in  the 
English  decisions  or  oommentariea.  The  first  of  these  alleged  reasons  ia 
that  the  ,  inteiWs  are  indentical*— 2  Starkie  706 ;  1  BL,  443.  Bat  in  a  system 
which  discarda  intereat  aa  an  objection  to  competency,  tbia  reason  ialls  of  ooorae. 
The  aeoond  is  said,  by  the  same  aathoritj,  to.be '  on  grounds  of  public  poUey'  to 
prevent  diatrost  and  dissensio  n  between  them,  and  to  goard  against  perjiuy. 

"  In  the  case  before  ns  the  public  evils  are  designated :  firsti  the  danger  of 
domestic  diasension  ;  aecondly,  the  danger  of  peijory.  The  firat,  if  the  evidence 
ahoald  be  against  the  party  connected  with  the  witness,  the  second,  if  it 
should  go  to  exonerate  him.  The  argument  supposes,  that,  if  the  husband  or 
wife  be  called  aa  a  witness  in  a  suit  to  which  the  other  is  a  party,  one  of  two 
things  must  happen ;  either  unfavorable  truths  will  be  told,  which  it  ia  said 
will  disturb  the  family  peace ;  or  perjury  will  be  committed  to  preserve  it.  Now 
these  are  two  opposite  and  contradictory  reaaons.llf  the  danger  be  that/amily  dis- 
aeusious  will  grow  out  of  the  testimony,  then  that  of  perjury  is  avoided ;  if 
the  danger  be  perjury^then  that  of  family  discord  need  not  be  apprehended.  But 
legislation  must  be  founded  on  the  geaeral  application  of  its  reasou  ;  not  on 
the  tendency  of  its  measures  to  good  or  evil  in  particular  instance  If  the  connexion 
by  marriage  be  so  close  as  to  make  the  parties  incur  the  danger  .and  disgrace  of 

giving  false  testimony  for  the  other,  then  let  the   case  be  examined  solely  with 
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ft  tiew  to  tlie  evil  of  placing  the  witness  in  a  ettantion  where    Btroog  motiTes         lSfl6 
are  offered  to  him   to  commit  a  crime.    If  the  predominant  risk  he  that  of       Qcsxk 
destroving  domestic  harmony,  let  that   be  assigned  as  the  reason.    ButtoalleBe  ^' 

botl),  when  they  are  contradictory,  is  a  stroog  presumption  that  neither  can 
safely  be  relied  upon.  Both,  however,  will  be  examined,  and  both  contrasted 
with  the  evils  which  attended  the  exclusion. 


"  First,  let  ns  suppose  that  domestio  dissension  is  the  danger,— that  is  tosay^ 
tihat  onfi  spouse  will  qoarrel  with  tlie  other  for  telling  the  trnth  in  a  Court  of  Josties, 
wi^en  it  makes  against  the  interest  of  the  other.  But  in  most  oases  the  interest 
Iscfuinion  between  them,  therefore,  there  is  little  probability  that  any  ill-will 
can  be  created  in  the  mind  of  the  one  against  the  other  for  not  oonmitlittg 
petJQiy,  in  order  to  protect  a  common  interest.  The  supposition  that  a  domestio 
VroA  may  ensue  from  a  cause  like  this,  is  to  suppose  the  party  raising  it  corrupt 
In  expecting  falsehood  from  his  or  her  spouse,  and  malevolent  in  reseating  bis 
tfsapposnfoient  3  and  the  law  cannot  reasonably  be  required  to  make  any  great 

saorifiee  for  pMeerving  the  hurmony  of  so  ill  assorted  a  union  as  that  which  such 
«^hse  supposes.    The  dissension  arises  from  the  performanoe  of  a  duty — bearing 

gpen  iesttmony  of  the  trnth,  and  avoiding  a  crime — the  ooounission  of  perjury. 
And  bsoaasft  a' brutal,  oormpt  or  passionate  husband  may  quarrel  with  his  wi£e 
ftir  avoiding  th»  orime,  slmll  the  law  dechire  that  the  wife  shall  not  perfonn  the 
daty  ?  It'%ill  WHtoh  over  domestic  peaee  by  punishing  those  that  disturb  it.  and, 
to  proper  Catises,  by  dissolving  the  bond  of  an  ill  assorted  connexion,  but  It  ought 
aever  t9  aay,  the  one  party  shall    be  exempted  from  the  performance  of  an 
impovtalit  paMie  doty,  because  the  other  is  tyrannioal  and  unjust.    The  argument 
aoppcaes^  to(^  that  there  is  greater  danger  to  domestic  haj^mess  from  this  than 
^m  any  pther  soaroe;  bat  is  there  any  foundation  for  the  belief  ?    Not  one  case 
ip  a  thousand,  it  is  believed,  will  occur  ia  practice  where  any  improper  excitement 
will  be  created  by  an  adherence  to  the  truth,  although  it  should  militate  against 
the  wife  or  the  hoaband  of  the  party  who  states  it.    Why  should  it  more  in  this 
case  than. in  that  of  any  other  witness?    Mutual  affection,  the  knowledge  that 

ipwas  th9  performance  of  a  d#ty  reqoiced  by  law,  and  that  it  cooldonly 
be  avoided  by  a  crime,  are  so  many  and  such  cogent  reasons  to  prevent  ill-will 
on  th9  occasion,  jthat  it  is  astooishiog  how  this  reason  could  find  favor  with  the 
grea^  lawyera  who  have  assigosd  it  as  an  aiguaient  in  favor  of  their  r^le  more 
«#|lM«alIy  nlbMNi  Ihey  thtmselvea  mpst  expliflitly  diboard  this  reason  by  declaring 
that  therwtfioahall  net  be  aDowcd  to  appear  at  a  witnsta  agaiBst  the  liusband,  eveit  if 
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1806        li«  ooBiento,  or  after  ft  divofo%  not  agMsst  ike  interest  ofkle  bein  ftfier  ]ii9 
~  death— 2  Starkie,  700  s  6  Eait,  193.    How  oonnnbial  happineei  oan  be  diatvbed 


^^  bj  a  oomiiUaiice  on  the  part  of  the  wife  with  her  bnebend's  reqnert  while 

Kbibooiu.  ot  }jj  i^j  act  after  the  coDnezion  hai  been  diaiolved  by  death  or  dirorea^  tbeee 
learned  doctora  of  the  law  alone  can  explain. 


the  oppoaite  reaaon — ^the  danger  of  perjnrj.  That  ia  to  say  the 
matrimonial  nnion  ia  ao  strict,  that  the  one  party  to  it  will  inenr  all  the  dangers 
of  panlehaant  sad  iaihmy  rather  than  tell  thd  truth  when  H  ii  mjarioos  to  the 
«lbar:  aad  the  kw,  ft  ia  said,  holdi  oat  irresistible  temptatioti  to  the  iHlMas 
wbsB  itperAitshisttobe  examined.  Tet  by  the  preceding  srgessent  th4 
teMtptetion  is  easily  resisted.  The  truth  will  be  told,  and  this  sttnttg  <MttSKl»« 
Isso  weak  thad  It  is  brsaeea  inenay  on  that  aoootuit. 


^'Bnt  the  aiVmsMotssMst  be  destroyed  not  by  oppoaiog  theoae  to  the  olhei^ 

l»et  both  of  them  to  the  trath.    There  is  no  donbt  that  in  thi%  as  in  many  other 

«eees»  niads  ai^  be  loasd  that  will  wayer  between  the  deolanitioB  sf  -m  tmtti 

that  HMy  hart  their  intereats  or  their  feelings,  and  the  aasertiDs  of  m  falsehood 
that*  ia  their  opinioa,  may  seoare  both  from  injury  t  bnt  oan  the  law  be  saidio 

Md  ont  a  temptation  to  perj aiy  when  it  orders  *  perty^onder  those  riwinmsianssa, 

4o  teU  the  tmth^  If  there  were  no  temptatioas  to  ooneeal  the tnith^  ermeriviA 
iitehood»  there  wonld  be  BO  need  of  oaths.  Oaths  and  the  penalties  isr  ksahii^ 
jlhsBi  werie  made  for  the  purpose  of  oonntetaoting  that  dhq^KisitlBB.  Ifthlgr 
were  to  be  dispensed  within  oasea  where  that  dispoaition  exists^  there  voald  Vn 

ne  need  for  them  in  any  others.  In  every  such  ease,  then,  it  nmj  with  eqnal 
reason  be  said  that  the  law  holds  ont  a  temptation  to  perjnry,  beeanse  it  emotfl 
the  oath  to  teH  the  truth,  when  there  is  an  indioation  to  ooaoeel  it/  and  the 
nigument  would  extend  with  equal  reason  to  the  nbolftioa  of  oaths  aad  ftm 
penalties  for  the  breadi  of  them.    This  exolosion  is  at  TariaBoe,  too,  with  other 

provisions  of  the  law  as  they  already  exist.  The  party  himself  may  be  interrogated 
in  Chancery  in  England,  and  in  all  oases  at  law  here.  The  wife  amy  be 
interrogated  to  support  an  accusation  made  by  herself  against  her  hnahaod  for 
B  personal  injury.  In  some  casesaffecting  his  life,  yelt  she  is  not  permitted*to  prors 

A  Hat  that  woald  save  him  from  an  ignominious  death  on  a  charge  hnrnght 
against  him  by  sBother.    Now,  in  aH  tiiess  cases,  the  daager  of  perjaiy  is 

■ 

equally  great,  or  greater,  unless  We  suppose  the  atlachmest  df  b  wife  to 
her  husband's  inteiest  snperior  to  his  own,  or  her  dMh«  to  amlia  good  hsr 
own  charge  Urn  intonae  tbM  itet  whach  she  would  f bsI  fta  mq^pnt  ^* 
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aeemaiiott  bronghfehj  aaothar.    The  daoger  of  perjary  is  no  greater  in  thii  than  •       f^ 
in  oilier  oeiee  in  wliio1&  it  ie  inonrred,  witbont  eeraple,  in  the  dearest  oonnexions        Qoisir 

of  natnre.— ^fatber  and  son.  mother  and  child,  brother  and  sister,  friendships  of  thcf    ^     ^' 
MMt  iaMmale  kind,  habits  of  intimacy  daring  a  long  life— the  parties  to  all  these 

«3^  fTery  day  arciQrsd  for  and  against  each  other  as  witnesses^  and  the  law  inter- 
I^OMt  BO  other  safeguard  to  their  consoienoes  than  its  penalties  and  the  dunger  oC 
•  infAVij  bj.datsction*  No  zale'oC  exolnsion  ptoteota  the  witness  agidnst  the  ii«  . 
fla«noeel  his  affaatiODS  or  his  interest.  He  is  heard,  and  the  degree  ol  oe»4 
■anon  is  weight  against  his  character  and  the  peobabili^  of  hie,  itory  ;,  tba 
Connei  oroM^eianiina ;  thepablic  inspect ;  the  jury  interrogate^  and  oateolate^  and 
4stonniBeba»dnoineonYeni(Mioeisfeltitttho«eeases.miy  shonldthareb^inihia  f 
**  Hftving  slated  the  genersl  principle,  that  erecy  party  to  a  suit  has  a  rigbt  t» 
■A  the  inloiraution  in  relation  tohb  eaase^  of  which  he  ooght  not  to  bo  deprired 
bat  for  reasons  of  great  pnblio  or  priTate  inoonvenience,  and  ezamiaed  by  dis- 
oossing  the  reasons  for  exclusion  in  this  case,  whether  it  offers  any  snch  inoonTe- 
nienoe,  let  as  now  examine  the  particalars  evils  attached  to  the  mleas  it  now  stands* 

**  In  Qiriinii|a(  cas^s  the  «vil  is  most  apparent.  Sappoee  thepiasbandl^  aeoased. 
kf  pMitiv«^  b«t  petjured  testimony,  of  a  crime  affecting  his  life»  and  the  wife  th» 

jMljr  witpJUS  ijf  1  tsTT^  th^* ^^  9^^j0  ^  inoooenoe — no  matter  what  ciroani* 

■tajjiias  slia>MH|14  addoce  to  ooiroborate.  her  testioMmy ;  no  matter  what  intrinsio 
grMnnoa  it  «ontiMaed  1 1^  matter  what  perfect  conTietion  it  would  prodaoe  of  ita 
trtttb>  it  is  ttemly  exeUided;  and  the  hwooenthni^wid  in  exeoated,  becaase  *  pnb> 
He  pdicy  n^nives  that  thepesM  d  familiea  shoold  not  be  disturbed^  and  that  no 
temptatioM  ahosld  be  held  oat  to  perjury.'  In  this  case,  by  no  means  an  imprc 
^Mmaoib,  there  U  posibiTe  evil,  cmelinjastiee,  heart-rending  distress  ;in  the  oasa 
whieh  the  law  attempts  to  gasRd  against,  inconvenience  only,  if  it  occnra-bot  aa 
teoonTeniMo*Ukl>^y  improhskblo  tp  happen,  inasmnch  as  It  is  supposed  to  affect 
domestio  nnien,  and  as  it  is  believed  to  be  a  temptotioo  to  periury,  not  one  strong 
«nou^h  to  prodace  the  effect,or  should  it  be  yiehied  to,woald  be  capable  of  detection 
by  the  nsoal  means.  But  even  wfthout  sappodng  the  extreme  OMMf  M*  «  deaths 
the  suppression  of  testimony  is  in  all  oasei  an  evil ;  and  thelww  dfprifeaaparty 
of  a  certain  right  to  avoid  a  problematical  incoovenieace, 

» 

»'^Oft  the  other  handr«appcse  the  testimony  of  the  wife  c  necessary  to  pioemra 
tk^  coovioUon  of  the  hnsUnd  ;  she  is  the  only  witness  a  murder  to 
he  has  committed.    This  I  consider;the    strongest   ground  for  the  exclusion  ; 
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|06i         it  enlisU  the  feeliogi,  and  thoy  ureraott  frequently  fonod  on  the  riglitiride.  SIiaII 

QuxBif        ^  ^^^  ^  forced  to  gire    testimonj  tlutt  will  condemn  her  hatband,  the  father  o€ 

V.  iier  children!  to  infamy  and  death,  or  take  refnge  in  the  crime  of  perjory  to  avoid 

it  ?  I  confeee  that,  if  che  alternative  eonld  he  aToided,  a  hunuaelaw-giver  troold 

Bot  enjein  it ,  bat  if  aympaUiy  for    indiTtdnal  diatreae  should  not  be  entirely  >«- 
jeeted,  it  ought  never  to  be  entertained  when  ite  indnlgence  wonld  lead  to  mmm' 

esteniiTe  injnriei  to  the  oooimiinity.  A  wiae  and  pc^yrident  legislator  meat'harv 
the  conaequenees  of  every  legal  provision  tm  present  to  his  mind,  as  its  inmediafc^ 
operatkm  is  to  his  aensee  ;  and  in  apfdying  this  rale  to  the  subject  under  ooa- 
iideratioB  ho  should  not»  in  tenderness  to  the  feelings  of  conju^Rlaffeotion,  psmit 
the  huahand  ok  wife  to  escape  punishment  for  a  crime,  or  defraud  another  off  his 
tight,  by  declaring  that  the  only  wifeoesa  of  the  offnnce,  or  the  wroug,  ahatt  not 
be  heard.  Some  crimes  cannot  be  perpetrated  without  the  aid  of  an  acoompUoe. 
The  aoeomplioe  may  betray  the  principal.  The  fear  of  this  treachery,  in  aanj 
Instances,  may  prevent  the  crime ;  or  a  person  may  not  be  found  willing  to  en- 
gage in  the  enterprise.  But,  by  the  rale  of  exclusion,  the  law  fumfshea  as 
assistant  who  can  never  betray,  and  one  who  is  always  at  hand  ;  aad  thus  gives  a 
facility  to  the  commission  of  offences  which  no  other  circumstance  could  possibly 
offer.  Besides,  public  justice  requires,  and  common  sense  would  seetti  to  ^orat  cut 
thai  those  persons  who  are  the  most  likely  to  be  acquainted  wRfh  fheii«Bt  skoald 
be  first  called  on  to  prove  it :  but  who  so  probable  to  know  the  ^ilt  or  intioeftato' 
of  the  party  accuaed  as  the  oompattlon  of  all  his  hours,  the  depository  of  hia'ttosit 
secret  thoughts  ;  and  what  better  calcolatod  to  prevent  an  intended  crime,  thaa 
the  knowledge  that  those  from  whom  it  is  so  diflkult  to  conceal  it,  may  he  made 
the  unwilling  witnesses  of  iU  disclosure  f  Precisely  in  the  proportien  tiat «  mno.- 
would  be  encouraged  to  commit  a  crime  by  the  knowledge  that  the  person^to  whoa^ 
be  finds  it  neceesary  to  confide  it  cannot  become  a  witness  against  htm,  will  ha 
his  fear  of  commitUng  it  when  he  knows  that  there  it  no  person  i^  whom  he  may 
confide  that  may  not  be  forced  or  be  willing  to  betray  him. 

«  So  senrible  of  this  have  bsen  the  iudioial|law^iT«rt  of  Zugland  ihat  they  have 
imposed  no  bar  to  the  receiving  the  testimony  of  father  and  son,  mother  and  daw- 
ghter,  brothy  and  sister,  a&d  all  the  other  relutious  of  consanguinity -or  affinity. 
They  have  had  no  regard  to  the  confidences  of  f  riendship,and  have  thought  that  tha 
affecUons  of  nature^s  well  as  those  of  habit  and  sympathetic  feeling;  should  afford 
no  obstacle  to  the  attainment  of  the  ends  of  public  justice.Tbey  have  gone  farthoir 
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kfid   tt«ide  AQ  «xeeptioii  to  tho  rnle  which   they  Uid  downi  m  one  inviolablt         |$§$ 

©▼en  l^  conaeit  in  the   ease  of  huband  »n4    wife  (8tarkie,  706  5  Ca.  Temp. ""~* 

OmsvkV 
Hard-i   2Bi,)  1  And,    as  we  have  ^een,    have  allowed  the  wife  to  be   prodnced  ^^ 

El  a  witneiw    against  the  hnsband   on   a   prosecution  for  an  in  jury  done  to .  KsYRooftU^ 
herself.    Neir  mutk  the  reesoA !  lib  is  a  convenient  and  a  ready  one,—'  from 

the  nMessitgr  ^  ^6  t4a»* — whibh  vinst  ssean,  if  it  mean  anything,  that  thei9 
Ss  n  necessity  that  crimes  should  be  .pnnished,  and  that  unless  the  testimony 
of  the  wife  were  admittedi  they  would,  in  those  instances,  be  unpunished.  Now, 
sdmii  this  reasoning,  and  see  wherJier  it  does  not  go  to  the  utter  destruction  of 
the  rule  to  which  it  is  offered  as  an  exception*    There  is    no  greater  necessity 

for  ptnishing  •  crime  committed  by  the  husband  against  his  wife  than  there 

t         .  .    .  .... 

]s  for  punishing  the  same  crime  committed  by  him  afltainst  another  ;  and    if  the 

wife  is  the  only  witness  that  can  convict  in  the  last  cast,  hor  testimony  is  as 

necessary  as  it  is  in  the  first ;  and   being  necessary  in  both,  it  should  not  l6e 

'  admitted  in  one  and  cxdlnded  in  the  other.    But,  in  troth,  the  enquity  :s  hevtr 

made ,  and  in  this  and  in'  all  the  other '.cases  founded  on  the  convenient  argument 
of  necessity,  although  there  may  have  been  twenty  other  witnessess  present, 
the  pretended  necessary  witness  is  admitted,  and  although  ihere  may  be  none 

but  him  conversant  of  the  fact,  he  is  rejected  where  it  has  not  yet  been  deemed 
convenient  to  admit  the  oi^i^ment  of  necessity. 

• 

^  The  adraatages  of  receiving  testhnony  from  this  sonroe  so  greatly  oterbaK 
anee  Its  etils  and  the  inconveniences,  and  ihe^n justice  of  rejeethig  it  are  so  mani- 
fest, that  f  have  not  hesitated  to  give  this  exclusion  no  place  In  the  ObAe  f 

Beep.87i. 
InJFraiice^  according  to  Art.  322  of  the  Code  d.  Instruction  Criminellei  a  has* 

band, and  wife  and  other  specified  relations,  if  objected  to  by  the  aocosed  or  by 

the  Procnrenr  General,  cannot  be  a  witness  for  or  against  one  another  ;  bu^  the 
President  may  summon  and  examine  any  person,  whether  such  person  is  compri- 

fed  in  Art.  322  or  not ;  see  Art.  2^.    The  witness  in  that  case  is  not  examined 

en  oat)i.    Tbesaara  matters  of  detail  to  be  provided  for,  if  at   all,  lyy  an  express 

lawv  and  not  hj  roles  to  be  laid  down  by  Judges. 

■  *         '  ^   '  '  ,  .    ,<• 

.9njt  Vr/m  if  the  rujie  of  English  law  is  founded  upon  sonnd  and  jut 
prinoiDles  with,  reference  to  the  state  of  society  in  England,  it  appears  to 
n^e  to  be  wholly  inapplicable  to  the  natives  of  this  country  and  to 
their  social  insti^tutums  and  relations.  A  law  which  may  be  politic  and 
ittst  in  a  Christian  country  in  which  a  man  is  prohibited  from  having  more 
^>tM  one  wife,  and  a ,  woman  from  having  more  than  one  husband,  may 
b«  wholly  inapplicable  to  a  country  in  which  polygamy  is  allowed.    Can  the 
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I«fril  flefcion  that  «  nun  and  liia  wife  are  one  penon,  apply  to  a  Kiilin  BraYmnn 
Q^  wbo    hae  fifty  iriree,  or  to  a  woman  In  Malabar  and  Ker  eeToral  hnibamle  ?    Or 

should  the  oTidenoe  of  one  of  fifty  wivee  ageinet  her  hosband  be  exdnded  leet 
it  ahoold  canie  dwic»tia«  in  tJie  faouly  t  A  law  whidi  shMdU  atte«r  a  wife  to 
iiveetideaae  afpiaet  her  hoabaad  ia  a  cMe  of  pertowal  fnjmy  #omalltid  wpoii 
her,  and  wonld  nol  allow  her  evideooe  to  he  either)  oorrohorated  iv  eontradiot 
ed  by  other  wirea  who  were  preeent  at  the  time,  wonld  appear  to  me  not  to 
he  f ottoded  npon  the  eonndeet  prinoiplea  either  o(  policy  or  joeiiee.  It  wonld 
he  obligatory  «poo  the  Jodgea  to  allow  a  wife  %f>  givf)  eTidenot  Hpdw^  her  hmtr 
hitnd  npon  a  oharge  of  an  aeeanlt  oommttted  hy  him  npon  her,  and  to  ezeMs* 
her  from  teatifying  npon  a  oharge  againat  him  of  mnrdering,  th^ir  infant  ehild 
when  no  one  waa  praN&t  hnt  thema^rei.  Or  wonld  it  he  Jnat  to  allow  from  neoea* 
fity  a  wife  to  gire  evidence  agaiiiat  her  hnahand  npPli  a  chiiqp  ol  ptwftmal  Tiq* 
lenoe  oommitted  by  him  npon  her,  and  to  ref nse  the  eridenoe  ol  another  wife  on 
hia  behalf  P  If  we  had  to  decide  thia  eaae  npon  oor  own  notiona  of  poley,  I 
ahonld  admit  the  evidence  of  the  wife,  and  leare  the  Court  to  Jndge  of  hereretff- 
hility  as  in  all  other  eaaee :  bnt  eren  if  my  own  opinion  were  against  the  pnlitj 
of  admitting  snch  eridence,  I  shoold  not  feel  jnstified  in  rejeoting  the  eTidenee 
of  a  wife  who  was  the  only  witnees  to  the  mnrder  of  her  child  by  her  hiisban<( 
#v  lo  rejeoting  the  e? idenoe  of  a  w^e  aa  a  witMaafor.  harhn^baadoiiaehai^M 
of  a  eapiial  erine  preferred  against  him  by  one  who  admits  that  no  ^on9  ins  pre- 
acnt  when  the  aU^ted  crime  was  opmmitted  e^oept  the  a^^onser^tbe  l^asbaadaad 
hia  wife. 

In  the  case  of  ^European  Britiah  ■abjecta  who  are  goremed  by  the  law  of  Ifing* 
|land,  we  mnat  administer  that  law.  Bnt  in  the  mofnssil,  where  the  law  of  £ng>> 
and  ia  not  the  law]  of^the  oonntry,  I  consider  that  t  shonid  not  be  jnstified  m 
ezclndiag  any  witneeo  who  was  not  clearly  incompetent  by  law.  Prime  Jac%» 
trmj  one  is  oompetent  and  bonod  to  give  OTidenoe ;  and  CTery  one  who  ts  oharg* 
ed  with  a  crime  is  entitled  to  adduce  on  hisbehairtbe  biiddfieerclaay'Wftnesfei 
who  can  throw  light  npon  the  facts  in  dispute,  and  who  is  not  expressly  deola- 
red  by  the  law  to  be  incompetent  Would  any  Jodge,  unless  boibid  by  the  clea- 
rest  and  most  indisputable  mle  of  law,  condemn  a  prisoner  to  death  for  mnrder 

npon  the  eridence  of  the  wife  of  luiother  man,  and  upon  his  own  notion  of  jmblie- 
policy    reject    the  testimony  of  the    prisoner's    own   wife     in   hia    faTorf 
Wonld  he   do  so  if  it  were  proved   that   the  three  persons  in  qneatlt>&  wnw 

the  only  persons  present  at  the  alleged  murder,  or  that  th6  husband  of  tbo  nttuttn 

was  also  present,  and  that  he  had  fled  P  Wo  cannot  import  one  portita  of  the 


JpoMft  Uw   tmi  rij«et    the  tagnuader   ivitlioiit  tnking  upon  ovraelTMthe         ^IM6 
deiy  of  Ik^toEi.    I  ijhmk   thtit  the   evidaDoe  of  the  wife    iV  admiesitH        Qoskn 

ki    both   e^elM    b^tMtnM   I   do    net  find    toy  Uw     of  this    oomtiry     which  |^      ^* 
ezpre^y   proyides  against  it.    The  degree   of     weight   to  he    attached    io 

s  • 

the  erideaoe  in  saoh  oases  most,  as  in  every  other  case,  he  detennined 
hi  theie  wli»  have  to  decide  npon  it  ,^ 

It  appesM  from  a  late  edition  of  ICr.  Norton's  book  upon  Eridenre  that  the 
Gonrt  of  Fonjdari  at  Madras  sentenced  a  man  to  death  who  was  found  gnilty 
%fl  mnrder   nppp  the  sole  endence  of  his  own  wife  |  Srd  edit.,  p,  41. 

Thcfib  St  also^  I  bcriieTe,  a  mUng  of  the  mtamnt;  Adawlut  at  Agra  to  the  same 
ettpot.  The  case  in  Madras  appears  io  have  arisen  in  Malabar  wher  a  woman 
has  a  plarality  of  hnstands.  i  have  not  been  able  to  refer  to  either  of  the  two 
esses.  The  case  should  go  back  to  the  Division  bench  by  which  it  was  referred 
with  the  expression  of  onr  opinion* 

KoBMAK,  J,— 1  i^gret   that  I  am   compelled  to  differ   from    the   rest  of  the 

Id  order  to  explain  my  views,  it  is  necessary  that  I  shoald  go  into  the  history  of 
thiii  ijiiesticm.  ItegnUHoii  IX  of  1798  made  provision  for  trial  of  persons 
obarged  ntfitli  «nnM  or  misdeteeaaoys.  8. 47  eeacts  :^**  The  ohaige  against  tb« 
|iiiiSQner>  his  ddnfesskiq  {which  is  idways  to  be  received  with  oiroumspectioii  tod 

tenderness)  if  he  plead  gnilty,  or  if  he  plead  not  gnilty,  the  evidenoe  on  the  part 
of  the  prooecntor,  the  prisoaers  defence  and  any  evidence  whicb  he  may  hare  to 
add«)e»  being  all  heard  before  hiDi»  the  Caosy  and  Mnfty  (who  are  to  be  preeent 
daring  the  whole  4t  the  trial)  are   to  write    at   the  end  of  the    record  of  their 

l^raoeedia|[s  the  futw*  or  Isnr  as  applicable  to  the  cireamstaaoes  of  the  esse,  ftod 
io  tttest  it  With  thfellr  selils  and  signatures.  The  Court  shall  attentively  consider 
aoch  fntwa,  and  if  it  shall  appear  to  them  consonant  to  notoral  jostioe  and  also 
conformable  to  Mahomedan  Uw,  they  are  to  pass  sentence  in  the  terms  of  the 
fntwa,"  Ac  By  s.  54  it  is  enacted  "the  Judges  of  the  Court  of  Circuit 
are  to  4fefer  t6  the  Canay  aad  Mttfty  of  their  respecUve  Courts  all 
qaesUons  on  points  of  law  that  may  arise  during  the  eOarse  of  any  trial* 
and  xespectiiig  whjch  no  speoiSo  ralps  shiUl  have  been  enacted  by  the 
Govemor-General  in  Council,,  and  shall  regulate  their  proceedings  by  the 
bpinions  which  msy  he  deliverd  by  those  officers.  If  such  opinions  shall  sppear 
to  the  Judges  contrary  to  the  principles  of  natural  justice,  or  to  the  Mahomedan 
law,  they  are  nevertheless  to  be  guided^liy  them  ;  and  after  completing  the  trial, 
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IdM         widoliUtBtng  tbefoiirmof  the  Law  ofloer*  npon  the  cMff,  Uiejr    th^  withcwt 
'  pMMPg  Mothnoe  upon  it,  tmumit  the  imiCeediiigi  and  ftttwA  to  the  Sii 
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r.  Adawlat,  with  a  tepente  letter  stwtiog  thfir  obtec^ioae  to  inch   opbiiMia  or 

Xbtioolu.  futwei,  aod  wait  the  aeotence  of  the  Coart."  Bj  8.  56»  *<  in  caaea  in  wUcL  tho 
ertdence  gtren  on  a  trial  woold  be  deemed  inoonpeteBt  bj  the  If  ahoiBedaa  law 
eolelj  on  the  ground  of  tbe  peraona  girtng  aach  evidence  not  profeaaing  the  Maho- 
medan  reltgioii,  the  law  officera  of  the  Coort  of  Cirentt  are  to  be  required  to  dedara 
what  woold  here  been  their  fatwa,  aoppneaing  aach  witnmaaa  had  been  Mabome- 
dana.  Tha  Coorta  of  Ciiwit  a^a  not  to  |>aaa  lentenoe  on  aach  oaawi,  bot  ahail 
tranamit  the  record  of  the  trial,  with  the  fntwa  directed  to  be  leq- 
nired  from  the  Law  Officera  to  the  Kiaamut  Adawlnt,  whioh  Conri*  provided 
thej  approve  of  the  proceeding*  b<dd  on  the  trial,  ahaJl  paaa  aaoh  aenlanoa  aa  Umy 
would  hare  pacaed  had  the  wttn^aaea,  whoae  tfetimimj  n»Ay  b#  ao  dmmed  in- 
competent, been  of  the  Bf ahomedan  peranaaion."  By  a.  7 A,  '*  the  aentenoaa  of  tha 
Court  (of  Kiaamut  Adawlnt)  ahall  be  regulated  by  the  Mabomedan  law,  excepting 
in  caeea  in  which  a  deviation  from  it  may  be  ezpreaaly  directed  by  any  Bcgula* 
tion  paaaed  by  the  Governor-General  in  CoonciL" 

Under  thta  RegaIation»  the  Criminal  Courta  were  bound  by  the  tf  ahomedan 
law  of  evidence,  except  in  the  caiea  provided  for  by  a.  66  or  other  apeoial  Bagi|)a« 
tion  of  the  Goveraor^General  in  Council. 

The  religion  of  the  State  in  Bindnatan  waa  according  to  the  tenets  of  the  San* 
nia.  Aaongit  the  S«nnis,'thelteetimoiiy  ol  a  wife  waa  not  atfmiaaiUa  ceacaan- 
ing   her  hoabnnd,  or  of  a  haabaod  oonoerning  hia   wife ;  aee  2  Hedaja,  p.  €B&. 

Thia  is  a  role  of  evidence  entirely  apart  and  diatinct  from  that  by  which  th^ 
teatimony  of  women  waa  excluded  in  caaea  including  puniahment  or  retaliation  ; 
aa  to  which  aee  2  Hedaya,  p.  667. 

The  rule  is  dearly  and  ahortly  atated  in  Haringten*a  Skoieh  of  the  Mahoaaed* 
an  Criminal  Law  taken  chiefly  from  the  Uedaya  and  Fotwa^i  Alomgiri  s  aee  1 
Harii>gtoo*e  Analjsia,  p.  278.    "  The  teatimony  of  near  connexiotta  auch  aa  father 

and  eon,  grandfather  and  grandaon.  huaband  and  wife,  maater  and  alave,  in  favor 

of  each  other,  it  not  admiaaible  in  consideration  of  there  relative  interest." 

Jn  1809,  In  the  caae  of  ^uacAorom  v.  Ootind  Sakoo  and  Sam  Sak$o,  chnff^ 

ed  with  the  murder  of  Ramnarafn,  the  wife  of  the  priaoner  Bam  Sahoo  wan 
considered  to  be  not  admissible  ae  a  wirneea  for  the  priaoner  to  prore  that  Ram* 

natain  waa  committing  adultery  with  h^r  (1).    The  probability  is  that  in  this 
caae  the  prosecutor  objected 

(1)  1 N.  A.  Scl.  Hep.,  182. 
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to  the  evideaoe  fkddttoed  by  the  prieooeri  and  that  poiat  vtm  distinctlj  depided         1866 
in  the  pNeeaee  of  Mr.  Harrington  and  Mr,  Fombell0.  I^uekx 

By  tlie  Snglish  law,  ai  a  genex!al  nilei  hiiabandfl  and  wires  cannot  be  witneiges  Khtboolla« 
for  or  against  each  other  hi  oriminal  prooeedings.  In  Stannforda's  Pleas  of  the 
Crown,  first  published  in  IftST,  p.  20  b,  quoted  in  Dalton^s  Justice  of  the  Peace,  p< 
377;  it  is  said, "  the  wife  is  not  to  be  bound  te  gire  eridencef  nor  ought  to  b<i 
eiarained,  against  her  husband  $  for  bj  the  laws  of  God  and  of  this  land  she  ought 
not  to  disoover  his  oounae1|  or  hie  effenee  in4aase  of  thefts  or  other  (ekmj***  I 
may  obserre  that  it  is  Well  established  tbatf  under  <^e  JCn§giuk  law,  a  wife  is  npt 
bound  to  diseloae  even  her  hue|>^'B  trcjaaon*  Sir  Bdwn^  Goke,  in  Co.  Litt.,  0 
b,  says,  that  husband  and  wife  are  two  .souls  in  one  4esh|  and  it  might  be  the 
means  of  implacable  discord  and  dissension  between  them,  and  the  means  of 
greatincouTeuience  if  such  testimony  were  admitted.  Bnller,  7.,  sayfl,  if  a  wife 
were  a. witness  for  her  hosband,it  would  be  a  strong  temptation  to  commit  perjury; 
and,  if  againft  the  husband,  it  would  be  oontrary  to  the  policy  of  the  marrisgp, 
aad  would  create  much  domestic  dissension  and  nnhapptuess — Buller's  Nisi  Prins- 
S86 ;  see  also  Blackstone's  Commentaries,  p.  848 ;  Best  on  Sridenoe  826,  604« 
Oases  of  injuries  done  to  the  wife  by  the  husband,  or  the  reyerse,  form  an  excep' 
tion  to  the  general  role. 

The  law  prerailing  in  the  United  States  on  this  subject  is  similar  to  that  of 
England  i  see  2  Kent's  Connnentaries,  p.  164 ;  Taylor  on  fividence,  1062 ;  Greenleaf 
on  Evidencf*,  S64.  In  America  it  has  been  held  that  the  erldenoe  of  a  wife  osnnot 
be  given  against  a  husband  eren  by  his  ofrn  oonseot,  6n  the  ground  that  th« 
public  have  an  interest  in  the  peace  of  families. 

The  rule  of  law  which  excludes  the  OTidenee  of  a  wife  in  ftiTOr  of  or  against  her 
husband  is  no  exceptional  er  arbitrary  rule  of  Kahomedan  and  Bnglish  law.  I 
beliere  it  will  be  found  to  exist  in  the  jnrisprudecce  of  all  the  most 
enlightened  and  oJTilized  nations  of  the  world.  It  Is  to  be  found  in  the  Roman 
law-Digest,  Lib.,  xxii,  Tit.  t,  which  treats  husband  and  wife  as  one  person  fer 
this  purpose.  So  in  the  French  IiaW'-Code  d*  Instruction  Criminells,  Arts,  156 
and  822.  By  .\rt.  322  it  is  provided  that  such  testimony  may  be  received  before 
the  Court  of  Assise,  if  no  objection  is  taken  to  Its  admission  by  the  opposite  party 

Further,  Art.  269  of  the  Code  empowers  the  president  to  summon  any  person 
whose  evidence  is  not  admissible  and  question  them  for  the  purpose  of  obtaining 
information.  But  he  cannot  administer  an*oath  to  them.  He  does  not  and  oaanot 
make  them  witnesses, 

186 
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1M6  By  the  law  of  ScoilaDd,  pertona  are  rejected  at  witnettes  in  the  cftoiefl   of 

Q^g^jl  certain  near  relatifee.  Wt?et  and  children  cannot  be  compelled, to  sire  testimony 
V,  ^  agatnit  Dietr  bosbtnde  and  parentf  6b  rwerentiam  p9r$onantm  et  meiwn  ptjurii  t 
see  3  Erakioe'e  Inttitatea  of  the  Law  of  Scotland,  Bk.  it,  Tit.  2,  S  24,  p.  979  of  the 
edition  of  1828.  It  a|>peart,  howerar,  that  there  are  eome  ezceptiona  from  tba 
la  we  of  ezdaeion  "  introdooed  f  ram  aeoeeaity  to  the  effect  of  redacitkg  the  objec* 
tioD  from  diaqnalifioatioa  to  cradibilitj."  Bach  ia  the  caae  of  penarwi  tmUwm, 
Tliia  ia  confined  ohtefij  to  orimtnal  acta  whose  aeereoj  ia  atadied.  Sacon-lly  to 
domeatio  occareneeaa  which  neeeaaarily  esdnde  the  praaeooe  of  atraagera  )  or, 
thirdly,  ,to  the  caae  of  witneaae  neoeaaary  to  the  act  in  qneation  ;  tee  Ball*a 
Prinoiplea  of  the  Law  of  Scotland,  a.  2256« 

Erskine  glvea  an  ioatanoe :  "  Children  hare  been  admitted  aa  witneaaea  in  an 
action  bronght  by  the  mother  agaioat  her  hosband  for  aeparation  and  maintenance 
on  account  of  hia  harah  treatment  of  her,  there  having  been  no  aervanta  at  the 
time  in  the  family  by  whom  the  fact  might  hare  been  prored."  A  witneaa  ia 
rejected  upon  hia  propinquity  of  blood  to  him  who  prodncea  him,  though  lie 
atand  in  aa  near  a  relation  to  the  party  who  makea  the  objootion,  inaomuch  t^t 
hia  teatimony  ia  not  reoeired  even  eum  noid,  * 

If  the  rule  of  ezolnaion  be  eatabliahed,  and  portial  ezceptiona  either  created  by 
ezpreaa  legialation  aa  in  thia  oonntry  and  in  England  or,  eatabliahed  l>y  careful 
jadicial  deciaion  aa  in  England  and  Scotland,  or  eompenaationa  proTi<!ei 
by  legialation  aa  in    France,   the    benefita    of  the    rnla  may   be  preaerved, 

and  ab  iucoareuiencea  ariaing  from  any  dcTiationa  from  the  rale  mny  be  either 
entirely  aroided,  or  incarred  only  in  oaaea  of  abaolate  necessity,  or  redaced  to  a 
minim  am. 

It  haa  been  well  aaid  that  marriage  ia  an  ioatitation  of  natural  law  antecedent 
to  all  forma  of  goremm>nt,  and  eren  to  the  organization  of  ciril  society.  The 
mle  ezrloding  the  teatimony  of  married  peraona  againat  each  other  ia  one  which 
maintaina  the  inTiolable  sanctity  of  th<i  confidenoea  of  married  life.  The  mle 
baa  ita  foundation  in  the  deepeat  and  pureat  inatinota  of  human  nature.*  We  can 
trace  it  in  the  lawa  of  almost  all  eiTilized  nationa;  diflPerently  ezpreaaed  in 
the  laws  of  different  countriea'^aometimea  laid  down  in  diatinot  and  formal  pro- 
positions with  reaaona  giren  for  theft,  aa  in  the  law  of  England;  aometimea  as 
part  of  a  larger  and  wider  rule  of  ezcluaiou;  It  seema  no  unnatural  inference 
that  it  haa  exiated  from  a  period  prior  to  all  legialation  aa  one  of  thoae. 
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"  Unwritten  Ujb  by  all  men  rfMSognized,  1866 

"  They  are  not  of  to-day  or  yesterday,  "^"onEiuff""" 
"  Bat  live  for  ever  ;  nor  can  man  deolarei  ^^ 

"  From  whom  or  whence  they  aprang.**  KbTVOOLLA. 

See  Sophoelee'  Antigone,  line  450. 

Sooh  was  the  oharaoter  of  the  role  which  was  law  in  thie  country  in  1809,  and 

it  appears  to  me  to  be  one  which  could  only  be  abrogated  by  an  Aot  of  the 

LegislAture,  and  ought  not  to  be  lightly  set  aside  by  judicial  decision. 

I  proceed  to  examine  the  sases  whi«^h  have  or  are  supposed  to  have  infringed 
on  the  role.  In  Hurrah* b  ease  in  1805  (U  the  prisoner  was  chargi^d  with  mnrder, 
and  the  qneittion  was  whether  the  widow  of  the  deceased  was  a  competent  witnesa 
to  sustain  a  claim  for  hx»a»  or  retaliation  fn  which  she  as  an  heir  was  snpposod  to 
be  interested.  By  the  Maboroedan  Law  Officer  she  was  declared  incompetent  for 
that  pnrpoBA,  and  his  opinion  is  confirmed  by  that  of  the  editor,  apparently 
Mr.  T.  H.  Horington  (see  Preface),  in  a  note.  The  case  therefore  does  not  touch 
the  question  but  supports  the  proposition'  that,  by  the  Hahomedau  law  an 
interested  witness  is  inadmissible. 

In  MuMamut  Uitghnf  r,  Ohariya  (2),  two  wires  of  the  prisoner  gave  eTidence 

'  ggaiuBt  bim.    It  docs  not  appear  that  the  question  of  the   admissibility  of  the 

evidence  was  raised.    The  case  is  reported  by  Mr.  Dorin,  who  in  a  note  appears 

to  have  niisunderstood  Hurrah' t  case,  and  it  is  contrary  to  that  repart«d  ftt  p. 

389  oi  the  same  book  (3). 

Regolation  I  of  1810  provided  for  dispensing  with  the  attendance  and  fatwa  of 
.  (he  law  olBcers  in  the  Courts  of  Circnit,  and  by  s.  4  enacted  that,  "|in  the  event 
of  any  qqestion  of  Mahomedan  law  arising  upon  sach  trials,  the  same  shall  be 
recorded  npon  the  proceedings,  for  the  information  and  decision  of  the  Court  of 
Nisamnt  Adawlut.  But  if  the  question  refer  to  the  competency  of  a  witness, 
snch  witness  shall  be  examined,  leaving  the  admission  or  ultimate  rejection  of 
the  testimony  so  given  to  the  consideration  of  the  Kiaamut  Adawlut."  The 
result  of  this  enactment  wonld  naturally  be  that,  in  all  donbtf  al  cases,  the  evi- 
dence whether  admissible  or  inadmissible  would  be  recorded,  and  wonld  have  to 
be  dealt  with  by  the  Nizamnt  Adawlut. 

9 

Bcgvlation  XYII  of  1817  recites  that  "  The  Mahomedan  law  of  evidence  in  some 
oasee  (especially  those  of  zina,  indading  adultery,  rape,  and  incest)  is  such  as  to  ren- 
der a  legal  conviction  almost  impossible,  .  .  •  .audits  exceptions  to  the  compe* 
tency  or  credit  of  witnesses  ara 

(1)  IN.  A.,  Sel.  Bep.,  7.  (^)  1  N.  A.,  Bel.  Bep.,  144^ 

(3)  Gobind  and  Bam  Stthoo*$  caae. 
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1866        in  mne  {QstanoM  iocoDtittoaft  with  tto  radk    cff  poUio  Jmiioa'*  (Aodeimcto, 

OuKEN       *  *)"""  ^'  ^^  aTidenco  of  a  wHneM  oo  a  crimioil  trial  befonfa  Court  of  Circuit 

V.  be  deolared  by  tbo  If  abomadaa  Z«aw    Officojr  iaadmiMible   on  ihe  gn>im4  oC  tba 

witiMM  boisg  a  polioB  oOmt,  or  ao  olftoar  of  Oororameat  of  9>nj  doioriptioiiy  or 


in  J  other  ground  of  e^ooption  in  the  ^abomodaa  riilee  of  evi4anp%  irbidi  vomj 
•I^Mar  to  tba  Judge  tiareeaonablo  ai»d  ii^Baflloient,  tbo  Judge  iball  cauee  the 
•zamiottloB  of  the  witneoa  to  be  tal^on,  notiritb«ta4diQg  the  ezo^ioo  BtBta4  b/ 
tho  Uw  oflloer,  and  ehaU  re^nire  the  lattor,  on  the  eompletion  of  the  trial» 
to  declare  m  his  f otirt  the  »enten^  to  whiph  the  priaoner  would  hare  been 
)Sab]e,  if  the  erideocp  of  tbo  w)tnesa  objeoted  to  had  been  admiMibte  under  the 
proTieiona  of  the  Mabomedaa  law."  It  the  oonrictioii  of  the  priaoner  depended 
wboU/  or  enolifsiTely  on  tbo  efidenoe  objected  to  bj  the  I#aw  Oflloer,  the  Judge 
waa  not  to  pais  any  eenienoet  but  to  refer  tho  trial  to  the  Ntaamat  Adawlnt. 
By  e.  4,  if  two  or  mora  Jpdgeo  of  that  Court  on  a  deliberate  oonsideratio^  of  the 
eyidenee  aa4  oiroumitancM  of  the  oaae  oonourredin  opiaion  that  the  proof  agaiaat 
the  priaoner  waa  auffioleut  to  ooi^Tiot^  and  th^t  he  waa  ia  arery  reapect  a  proper 
object  of  p^niahment,  tl|e  Ja4gea  were  deolared  oonypetent  to  oonTiot  and  paaa 
aentenoeupoi^  him  m  if  he  h^d  bee^  ooi^victad  by  the  fi^twa  of  the  Law  OIBo«r. 
Thia  Regnlatioii,  aa  long  aa  it  remained  in  foroe,iaYO  to  the  Courts  adiaoretionary 
power  to  fct  on  the  eTidenoe  of  intereated  and  ether  witiieaaea  whoee  teatinoney 
waa  ezolnded  by  l(^ome<)au  laifi  and^  an^on^t  oM^era,  of  the  huahand  or  wife  of 
an  acooae4  P<^7? 

In  1820  in  Lurrye  Phung*$  paae  (I)  t)ie  Court  found  that  the  wife  of  the 
prisoner  had  been  caUe4  to  give  eridenoe  against  hin^  though  her  teatimonay 
waa  wholly  ui^ueceasary.  The  Court  say  that  the  praoUce  of  ai^amoniog  snbh 
a  near  relation  of  the  priaoner  «a  a  wlt^eaa  for  tl^  proaeou^Oiki  ozeepfing  la  tho 
case  of  urgent  neoeasity,  waa  highly  objedtionable.  In  Btldu  y,  Gunga  Bingh  (3)* 
the  Court  acted  on  the  evidence  of  tlM  aon  of  the  proaeoi|feor  agaiait  ti|o  oppcioa 
of  the  Mahomedan  Law  pffieer.  ^n  BftaiM  Skirajd^9  oaae  (3),  Mr.'llilleaaya, 
*'  though  tile  teatimaney  of  a  if  if  e  against  ^er  hnaband  may  be  reoeired  in  omr 
Courts,  yet  tho  {uraetf ce  of  sumnioning  f  ififa  to  giro  oyide^oa  against  ^w 

hasband  has  alwaya  been  held  to  be  objectionable,  add  la  one  ifhioh  Should  on  ao 
aooeuat  be  enoonraged."  In  Bhikrafi%  ChMg'M  case  (4),  Loch  and  Bayley  JJi,  vx* 

peased  themseWdp  in  similar  tarms,  and  on  that  groui^d  considstod  it  umiecoasvy 

(1)  2  N.  1.  Sel.  Bep.,  149.*  (3)  R  A.  1882,  Pft.  i*,  IM. 

{fj  1 2Y. >•  M,  Bep.,  809,  (f)  N,  A^  ;85?|  Ft.  i^  471, 
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to  refer  to  tbe  evidence  of  fhe  priioner's    wife.    In  tlie  Niwitttti    Adawlut  ^ 
Boporti,  1856,  p.  218,  the  wife  of  the  prboner  was  admitM  U  evi4enoe  againet       qvws 
him.    The  KiseiDUt  Adawlut  of   the  KorUi-Weit   J?roviaoee   aotUg  on   the  jHyBooLLA, 
authority  of  the  oases  of  Jfiwaamtit  Uughnf  ▼.  OhitrijfM  (I)  and  of  Lurrye  Chung 
(2),  while  allowing  that  the  evidence  of  a  wife  was  admissible,  stated  that  the 
Summoning  of  the   vile  M  a  witness  for  the  pf08ecutio^  was   highly  object 

tionable, 

■«  •  « 

1 117  wholly  oat  of  oonsideration  the  authority  of  Mr.  JBentham.and  Mr.  Living? 
stone  and  attribate  no  special  value  to  their  opiip'pns    as   to   what  should  ov 
ahonld  noli    he   enacted  aa  the    law  on  this  si^bjeot.    T^^e^i  vieiirs  u^d  opinion! 
hare   been  long    and  familiarly    l^nQw   tboee   es^ployed    in   tl^    business  of 
legislation  in  this  ooimtry,     With    fuU    knowledge    of    those    ppinions   an4 
of  wbat  had  heesi  under  9egi|tation  XVII  of    1817,     the    (government,    by 
Act  XT  of  1852,    in  legislating    for    Qer  >|a]e8ty'«    ('oarts,  declared  that 
nothing  in  that    Act   oontained  should  In   any  criminal    proceeding  render  any 
hneband  ooxQpetent  or  compellable  to  give  evidence  for  ot  ag[|inst  bis  wife,  or  any 
wife  competent  or  compellable  to  give  evidence  for  or  against  her  husband.  Again 
Act  II  of  1855  (an  J^ct  to  improve  the  law  of  evidence  in  all  Courts  of  Justico 
by  ss.  14, 18,   and  If,  provided  a  remedy  fcir  the  evils  alluded  to  in    Regalation 
X Vn  of  I8l7r  By  ■.  20  it  rendered  husbands  and  wives  competent  to  give  evidence 
foror  agailist'each  other  in   civil  procee4ings,  si^bjeo^  to   a  proviso  that  any 
communioation  made  by  the  one  to  the   other  during   the   n^arriag^,  should  be 
deemed  a  privileged  commnniqation,  ai^d   should    not  be  disclosed  without  thf 
oonipiptof  the  person  making  the  same.    It  19  clear  th»t  the  Legislature  delibe- 
rately refusfid  to  eviction  the  adn^ission  of  wives  and  husbands  as  witnesses  for  or 
airainateaoh  pther  in  criminal  oaaQS.    ^gnUtions  I  of  1810  and  3^VII  of  18XT 
were  rppealpd  by  Apt  3fy«  of  J862,  and  by  that  repeal  an  end  was  put  to   any 
gpecial  and  enceptjonal  powers  of  the  Zilla  CqurU  to  admit  at  their  own  discretipn 
•vidance  whethet  admissible  or   not   under  Mahonjedan  law.    But  Hegulation 
IX  of  1793  which  made  the  If  abom^^d^m  li^w  the  Uw.the  Criminal  Courts  wa«  re* 
pealed  »t  thp  fitaaa  tin^e.  * 

Vfimt  thd^  rimiblned  P  .If  tlie  ancient  IftW  an  it  preyiil^  m  the.  ooncLQeMd 

«nd    ceded      twriVarief     wcept     |o  f %ir     aa    It  .  is     aliped     by     the 

.  tubseqiiiBnt  l0|palation    of    tl^e    conqueror   if  to   remain,   the  ,eridenQa    if 

.funded  becaosa   it  would    bp    exojuded  by     ^ahomedan  law.       If     the 
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1866         t«pMl  of  RagnUlion  IX  of  1793  it  to  be  Uken  m   a  daolamtioB  thai  ilie  Courts      • 
Q^ygjjj       tre  DO  longer  to  be  gaided  by  Mabomadan   law  in  any  ratpeot  (and  ibera  it  no 
V.  doabi  moch  to  be  aaii  in  favor  of  that  ^iew  of  the  eaae^,  than  I  tbiiilc,  where  we 

have  no  poaitive  law  to  guide  na,  we  must  aet  npoo  thoee  naiTeraal  principlea  of 

right  which  are  recognised  by  oar  own  laws.  If  the  eondiiions  of  the  married  life  of 
the  people  of  the  country  had  been  in  all  respects  similar  to  those  which  exist  in 
oar  own  ooantry,  there  would  not  in  my  opinion  be  a  doabt  en  the  present  qaestion. 
I  cannot  aocepi  the  loose  practice  of  Zilla  Judges  nnder  the  exceptional  powera  of 
Begnlat-ion  XVII  of  1817.  though  sanctioned  by  the  Sadder  Court  as  baving 
established  by  judicial  decision  a  rule  on  this  subject.  There  is  no  instance  in 
which  the  qaestion  has  been  raiaed  and  formally  •decided  by  the  Court  afle 
A  gument,  on  a  full  consideration  of  all  that  coald  be  said  on  either  side  of  the 

qaestion.  It  ssems  to  me  that  the  Sndder  Court  always  felt  that  in  admitting 
Ihe  eridence  it  was  on  dangerous  ground,  and  evidently  saw  the  mischief  likely 
to  result  from  doing  so.  The  Legislature  in  pMsing  Act  II  of  1855  distinctly 
deelinsd  to  sanction  their  practice. 

I  must  admit,  bowerer,  first,  that  polygamy  amongst  the  Hahomedans  and 
Xalin  Brahmins  places  wires  in  a  relation  to  their  husbands  dilferent  from  tliat 
occupied  by  a  European  wife  towards  her  husband  Secondly,  as  I  understand 
it»  the  ancient  criminal  law  of  the  Hiudua  allowed  the  wife  or  husband 
to  be  called  on  to  teatify  the  one  against  the  other,  though  snob  evidence  was 
not  admissible  in  civil  cases ;  see  the  Dharmasastra  of  Tajnyawalcya  by  Roerand 
Moatrton,  sloke  72.  pi  28  ;  Miukshara  translated  by  M  acnaghten  ;  I  MacQaghten*B 
Uin^n  Uw,  p.  246. 

From  the^e  oiroamstances  it  no  doubt  been  tbe*case  that  in  this  coanVj  tbe 
adjniasion  of  such  t^stiipony  has  not  been  felt  to  be,  and  is  not  in  fact,  a  violation 
,  of  tbe  law  of  the  family  in  the  same  sense  that  it  would  be  in  a  European  comman« 
ity.  Still  the  Mahomedaus  appreciated  the  wisdom  of  the  rule  as  applicable  to  the 
state  of  their  own  society;  and  for  the  Riodns  they  are  now  living  under  a  rale  wiser 
milder,  and  more  merciful  than  that  of  their  own  criminal  law  %  and  the  polygamy 
of  Kulin  Brahmi^  was  an  exceptional  institution. 

I  believe  that  in  practise  the  cases  where  a  crime  is  committed  nnder  such 
circumstances  that  it  cannot  be  proved  except  by  the  testimony  di  husband  or 
^ife,  are  rare  indeed.  I  do  not  recollect  one  such  in  the  whole  course  of  mj 
reading.  It  is  easy  to  suppose  exceptional  and  extraodiuary  oafcs, 
•s  Hr.  Livingstone  and  Mr.  Bentham  have  done.  It  was  said 
^deed     th^t    B^    ifo^d    tfii  hare     btaa    oonviotsd     had     be     been 


• 
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married  to  tbe  wretched  woman  who  lived  with  him.    The  argaraenta  of  my         j^^g 
learned  brothers  might  have  greater  weight  if  the  great  object  of  social  life  waa  ' 


• 


QUSJEK 

to  conrtct  crinainalff, — if  we  were  boand  to  presnme  that  every  husband  against  «. 

whom  a  wife  should  be  called  was  gnilty.    I   believe   that,    if  these  snggestions  ^^^*^^^^* 
were  adopted  in  European  communities,  the  peaoe  and  confidence    of  hundreds 
of  houses  would  be  interfered  with  for  an  advantage  of  most  doabtful  character* 

If  I  were  at  liberty  to  speculate  on  the  sabjeot,  I  might  say  that  some  rule  for 
admitting  the  testimony  of  a  husband  or  wife  in  exceptional  cases,   might  be 

enacted  by  the  Legislature. 

There  is  another  point  on  which  I  have  not  yet  toaobed,  viz.,  the  danger  of 

perjury.  Mr.  Fits  James  Stephen's  obserrations  on  this  subject  appear  to  me 
foil  of  good  sense,  fie  admits,  as  avtry  one  mutt,  that,  if  considered  merely 
with  reference  to  the  difoovery  of  the  truth,  the  exclusion  of  the  testimoney  of 
.  husband  and  wife  cuinot  be  defended.  At  p.  201 ,  (2^  he  says  : — *'  The  proposal 
to  make  a  prisoner  a  competent  witness  In  his  own  behalf  has  an  appearance  of* 
i^ystem  about  it  which  at  first  sight  is  extremely  plausible.  It  would  no  donbt 
harmonize  with. what  1  have  called  the  litigious  theory  of  crimiual  trials,  but 
there  are  strong  objections  to  it  In  the  first  plaee  the  prisoner  could  never  be 
a  real  witness  ;  it  is  not  in  human  nature  fo  speak  the  truth  under  such  a 
pressure  as  would  be  brought  to  bear  on  the  prisoner,  and  it  is  not  a  light  thing  to 
institute  a  system  which  would  almost  enforce  peigury  on  every  occasion.  It  is 
a  mockery  to  swear  a  man  to  speak  the  truth  who  is  certain  to  disregard  it."  At 
p.  286,  he  says : — "  The  objactions  already  stated  to  making  the  accused  oompe- 
tent  witnesses  apply  with  greater  force  to  the  case  of  their  husbands  and  wives, 
inasqiuch  as  the  conjugal  love  which  would  lead  a  person  to  He  to  acreen. 
a  wife  or  husband  is  a  better  motive  than' the  self-love  which  would  lead  a  man.- 

to  lie  in  his  own  case,  and  one  not  less  powerful.  It  is  so  important  that  perjury 
should  not  be  committed,  and  especially  that  it  should  not  be  committed  under 
circumstances  which  would  lead  the  public  to  8ym]>athize  with  the  criminal,  and 
it  is  so  much  more  important  that  the  administration  of  criminal  justice  shonld 
harmonise  with  the  public  feeling,  than  that  it  should  exhaust  all  posaible  means  of 
convicting  criminals,  that  I  think  the  ntoioat  modification  of  tlie- present  law 
wl:ich  would  be  adrtflable  would  be  to  permit  an  accused  person  to  call  husband 
rr  wife  if  he  thought  fit.** 

I  may    observe   that    in    the   oaae    before   us    and  in  regard  to  which  the 
reference     was    made,    the    wives  of  four    prisoners    were    called    iof    the 

(I)  Stephen's  Criminal  Law. 
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1M6         proMonUottf  thrao  of  whom  c»fe  falte  0Vid#nee  to  aar*  iWur  hnalwiidii.    The 
Quzm'^  '""^  nnit  tcXUnnd  from  eaUing  th«  «ife  in  ike  mm  from  tlM  Korth'Waat  Pro* 

v*  Tincea  and  in  tha  oaae  cited  from  the  Kiaamiit  Eeporta  of  1805. 

Khteoolla* 

I  am  of  opinkm  that  there  it  no  U«  in  thia  ooantry  wh(eh  malfea  tha  eHleiie« 

of  a  wife  adiiiiaaiblo  for  or  againat  her  hoaband  in  crimiital  oaaea  other  than  charges 
of  iajariaa  or  wronga  done  by  the  hoabaod  to  .the  wife,  and  m  a  oonseqaenoe  that 
■nch  aridence  ia  not  admiaaible  againat  the  hnabaod  or  for  or  againat  partiea  is* 
daded  ia  the  aame  charge  and  atandiag  on  their  trial  at  the  aame  jtime  with  her 
hnahand.    Aa  to  the  latter  point,   aaa  tha   Kin^   t.  Bmith  before  the   tweire 

Jodgaa  (!)• 

There  are  two  deoiitiona'of  the  High  Gonit  in  aooordanee  with  my  opinion,  «i«., 
that  of  Bteer  and  L.  8.  Jaokaon,  JJ.,  in  the  Quen  r,  H&ywuUe  and  JSktdst  (2) 
decidadin  1869,  and  that  of  'Kemp  and  Glovar,  J  J.,  in  tha  Quem  ▼.  Oaitr  Ckumd 

Polie  (3). 

CAsirBKLL,  J. — ^I  entirely  oonenr  in  tha  jodgmant  of  the  Chief  Jnatioe.  Any 
lurther  qneation  on  the  anbject  haa  been  to  roy  mind  deared  np  by  the  jadgment 
of  Korman,  J.  The  qneation  before  na  ia  not  whether  it  ia  nnder  certain  oircun- 
atancee  expedient  to  examine  the  wife,  or  what  qaeatioos  ahe  may  he  properly 
preased  to  answer,  but  whether  ahe  ia  or  ia  not  abaolntely  ioadraiaaible  aa  a  witaeaa 
for  or  againat  her  hnaband,  and  for  or  againat  any  peraon  tried  joinUy  with  her 
hoaband  according  to  the  atriet  role  of  JBngliah  law. 

I  do  not  nnderatand  roy  colleagne,  Norman,  J.,  to  fonnd  hia  objecUon  to  tha 
adaiaii^on  of  tbn  wife  on  a  broad  rale  which  would  equally  exclade  the  aon,  the 
father,  and  other  near  reUtiooi,  aa  intereated  paHiea.  He  would  not  I  beliera 
fxelode  thaee  other  reUtiooa :  the  daily  practice  of  the  Courta  and  the  neoeaattiec 
of  juatioe  render  that  impoaaible.    The  rule  which  he  maintaina  ia  the  Kngl  ish  mla. 

That  rule  he  looks  at  from  two  pointa  of  Tiew,«arat,  that  of  natural  jnatica, 
and  aecendly,  with  reference  to  the  law  and  practice  of  the  ladian  Courta. 

Aa  respeota  natural  jnstica  he  conaidera  the  Eagliah  rale  to  be  one 
of  thoae  "  unwritten  laws-  which  prerafl,  or  ought  to  prevail,  all  over  tha 
worid ;  and  akhongb  I  have  no  doubt  that  our  lunotion  ia*  in  fmoi 
"jm  dtore"  not.'*;i«  dan,''  and  Apprehend  that  we  can  hardly  at 
thia  time  deliver  unwritten  lawa  of  our  own  aoncootion,  I  notice  thia 
part  of  the  aubjeot    merely  to  say    that  the    authorities     quoted  by    my 

(1)  1  Moody's  Crown  Ca.,  289 ;  Boiooe'a    (1)  Unreported. 
Ividenea  in  Cr.  Ca.,  117.  (3)  I W,  R.,  Cr.  17. 
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learned  oollengad  in  regard  to  the  provisions  of  Marions  UiTs,  seem  to  me  to  ebow  1935 

that  the  role  maintained  by  liim,  or  anything  like  it,  haa-nevet  been  adopted  in        ^"~^ 
any  oountry  whatever  except  Bagland.    By  none  of  the  anthoritles  quoted  is  the  v. 

evidence  of  the  wife  epeoiaUy  and  absolntely  excluded,  lliey  all,  without  ^ 
-esoeptiOQ,  merely  refer  to  certain  cautions  and  reetrtotions  in  regard  to  the 
evidence  of  a  large  class  of  interested  partieSi  including  all  near  relations;  and 
none  of  them  abaolntely  exclnde  euoh  evidence.  Some  old  Mahomedan  law  look* 
seem  to  lay  it  down  as  a  maxim,  that  the  evidence  of  parties  standing  in  certain 
poeitions  of  relationship  ''is  not  to  be  believed/*  because  they  are  interested  :  for 
iustance,  parties  related  as  father  and  son,  grandfather  and  grandson,  hnsband 
and  wife,  master  and  slave.  I  doubt  whether  under  this  rule  these  parties  were 
ever  Absolutely  excluded.  At  any  rate  the  Mahomedan  law  of  evidence  has  been 
relaxed  in  India.  In  France  again  the  rule  applies  to  a  similar  large  class  of 
relations,  and  seems  to  amount  simply  to  this :  they  are  alt  prmd  fcLcie  admissi. 
ble;  bat  if  either  party  objects,  then  the  President  Is  to  decide,  at  his  disereticu 
whether   the  witness   shall  or  shall  not    be  examined  with  reference   to   the 

circumstances  of  tiie  particular  caaa    There   is  no  inadmissibility  there.    So 

again  in  Scotland,  the  practice,  as  set  forth  by  my  learned  colleague  is  in  brief 

« 

this,— that  certain  near  relatives  are  not  to  he  examined  except  in  case  of  ne6es« 
aity,  when  the  case  cannot  be  proved  or  disproved  in  any  other  way.  That  is 
in  fact  the  rule  laid  down  by  the  Sadder* Oenrt  in  this  eonntry.  I  oonchide  then 
thatno  consent  of  nations  imposes  cans  the  Bns^ish  role  absolnt^y  excluding 
the  wife,  and  the  wife  only. 

I  next  Ipok  to  Indian  law  and  practice.  I  believe  that  thousands  of  cases 
might  be  found  in  which  both  wives  and  other  near  relations  have  been  admitted 
as  witnesses,  but  in  which  the  point  is  not  reported,  because  no  one  thooght  of 
objecting.  That  is  the  reason]  why  the  number  of  rulings  on  the  point  is  oom^ 
paratively  small.  I  doubt  whether  the  evidence  of  a  wife  was  ever  really  ezdudad 
on  the  ground  of  Idahoinedan  law.  There  is  only  one  case  in  the  early  report*— 
thai  of  1809.  There  the  witness  was  in  fact  examined,  and  ft  seems  to  me  thsrti 
the  Judges  afterwards  used  the  term  "inadmissible"  only  in  the  sense  that 
the  evidence  could  not  be  admitted  to  full  credit  But  be  that  as  it  may,  my 
colleague    Norman,   J.,    has   pointed   out     the    important  fact   that,    by    a 

subsequent  Regulation  (XVII  of  1817),-  the  restrictions  of  the  Mahomedan 
Uw  of  evidence  wore  by  express  enactment  swept  away.  To  use  the 
words  of  my  learned  ooUeagne,  "  This  Regulation  gave  to  the  Courts  a 
discretionary  power  to  act  on  the  evidence  of  interested  and  other  wit- 
nmes,   and,  amongst  others,   of   the  husband  or  wife  of  an  accused   party.** 
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1866         V«  *re  therefore,  I  think,  nil  agreed  tbat»  from  1817  onwardB,  Uie  e^idenee  of  Uta 


^  wife  wa*  admiaaible  ;  and  a  aeriei  of  eaaea  thowa  that   the  Coorta    aoted  aooord- 

r.  iBgfy*    What  then  haa  oeoarred  to  infrodace  a  reatrictioii  ?    Clearlj  nothiag,  mm 

^■TBooLLA.  j^  1001113  (q  mg.    J  oaonot  Imair^ne  that  anj  arganeat  eao  be  fonnded  on  Vrt  tl  of 

1865  for  exdoding  evideace  which  np  to  that  time  was  admiaaible  in  the  Com- 

fMiij's  Coorta,  abi  oe  that  Act  in  the  inoat  ezpreea   terma  provided    that  nothing 

contained  in  the  Act  ahonld  be  oonatrued  to  render  inadmieaible  in  any  Coart  any 

^idenoe  which  btft  for  the  Act  would  haye  been  admiaaible  in  anch  Goart.  Tha 
Act  merely  provided,  aa  it  were,  a  minimnm  of  admieaibility  in  all  Coarta  lear^ 
log  to  thoae  Oonrta  haTing  more  liberal  mlee  the  {reedom  which  they  before  en* 
Joyed.  It  was  principally  designed  to  relax  the  atringeacy  cf  the  Eogliahlaw 
of  evidence  in  oonaeqaence  of  recent  reforma  in  England.  It  did  not  ezclade 
he  wife  in  criminal  caaea,  althongh  it  did  not  go  beyond  the  reforma  of  Eagliah 
law  10  reapect  of  Coarta  goversed  by  that  law,  ao  aa  to  admit  tha  wife  in  thoaa 
particular  Coarta. 

The  real  qaeation  aaenu  in  faot  to  be  jrhelher  the  moat  teohnieal  parte  ol  tiM 
English  law  of  evidenoe  are  to  be  introdaoed  into  oar  Coarta.    For  that  I  think 
that  there  ia  not  the  leaat   warrant  of  law.    Aa  reapecta  '  the  praotioe,  I   alwi|ya 
feel  that  in  theae  mattera  there  iathia   difficulty — that  the  law  of  tl^  nofnanl 
Coarta  haa  been  ao  indefinite  and  nnoertain,  that  there  ia  acaroely  any  d'^oiriiis 
popularly  known  aa  BngUah  law  whioh,  aomewhere  or  other,  in  the  ooorae  of  m 
vaat  number  of  jadgmcnta  extending  over  very  many  years,  may  not  be  fonad  to 
have  been  aomewhere  quoted  by  one  or  two  Judgea  for  mere  parpoaea  of  argu- 
ment, illustration,  or  deciaion.    But,  in  d^  opinion,  auch  rare  misquotationa  do 
noteatabliah  a  law.    The  English  law  of  evideoco  waa  notorioaaly,  till   within  a 
recent  period,  one  of  the  moat  barbarona  and  orttfioial  in  the  world  ;  and  thou|[h  m 
great  deal  of  the  worat  part  of  it  haa  now  been  awept  away,  a  good  many    thioga  ati 
remain  which  many  people  think  bad  in  England.    At  ieaat  they  are  only  aap- 
ported  there,  by  the  peculiar  oiicomatancee  of  English  law,  habits,  and  prooedorey 
and  are,  I   think,  altogether  inappropriate  to  a   widely    different  oonntry.    I 
ahonld  think  it  a  very  great  misfortone  if,  just  when  the  Bogiiah  law  ia,  bit  by 
T>it,    approaching    to     complete    reform,    ita  moat  barbarona   and    |eohmoal 
portiona    could  be   imported   into   thia   country   by  the    mere  dicto  of  one  or 
two  Judges   apeaking     looaely   in     the  absence  ef    definite   law.      In    tha 
present   instance,   however,  it  seems   to  me  that  fiegulation     XV^II   cf  1817 
and  Act    II  of  1855,  have  settled   the  matter  by   Statate,    and  that  there  ia 
really    no  decieion  from   18X0  to  1862  which  ia^i  doira  the  doctxino  of  th% 
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exoloaion   of  ihe    wife.    Both  the  High  Conrt   of    Madras   and   the  Sudder         1^5^ 
Court  of  the  North-Weatem  FroTioces    hare  reoentlr  ruled  that  her  evidenoe        ^.  „„^ 
it  admissible.    The  omlf  preoaationary    direction  in  whioh  both  the  consent  of  v. 

nations  and  the  practioe  of  oar  Conrte  seem  to  agrees  is  that  the  Court  should 
oxeroiae  ita  disorelion,  and  not  uuDeoessarilj  force  a  near  relation  to  give  evidence 
or  to  anavrer  unfair  questions.  That  is  I  think  a  ntrj  proper  rule,  and  it 
will  probably  meet  the  diffioalties  whioh  seem  to  have  suggested  themselves  to 
the  minds  of  some  Judges  {  but  it  ia  not  ezclnaion  by  law.  I  would  admit  the 
evidence  of  the  wife  as  not  contrary  to  law,  because  itfseeme  to  me  that  there 
is  no  law  to  exclude  it,  and  that,  in  tha  absence  of  such  a  law,  all  witnesses  are 
admissible^  subject  to  objection  to  their  credibilitT* 


Sxton-ICaer,  J.— We- have  net  had  the  adraatage  of  hearing  counsel  on  tb» 
important  point  aabmiited  to  us  by  the  Divisional  Bench  aa  none  appeared  on- 
either  side,  but  we  have  discussed  ihe  reference  together,  and  I,  personally,  have 
had    the-  advantage   of    perusing  the   elaborate     judgnients    recorded  by  my 
learned' colleagues,  the  Chief  Justice,  and  Ndrman  and  Campbell,  JJ.-  I   lose  no 

ti«iein  recording  my  own  opinion,  whioh  ia  in  unison  with  that  of.  the  leamedi 
Chief  Justice  and  Campbell,  .J. . 

First,. it  seemslto  me  that  the  Mahomedan  law  can  bene  poaaibiA  wamat- 
for  our  sanctioning  the  exolasion  of  a  wife  from  giving  evidence  in  criminal  case 
as  a  witness  for  or  against  her  husband,  or  for  or  against  other  persons  thanr 
bar  husband  charged  jointly  with. him  on  a  criminal  trial.  The  Mahomedan  law 
relative  to-  the  admissibility  of  evidence  was  eminently  fantastic,  barbarous, 
unjust,  and  oaprioious.    Begolations  were  made,    from  our  earliest  days,  in  order 

to  remedy  or.  annul  its  most  patent  absurditiesi  and,  of  late  years,  it  has  been^ 
aa  a  Code,  entirely  swept  away. . 

It  next  seems  to  me  that  wo  can  derive  no  warrant  for  the  exclusion  of  the 
wifa*a  testimony  from  any  of  the  provisions  'contained  in  [the  'well  known 
lawa  passed  for  the  improvement    oi  evidence,    Act.   XY   of  18512,  and  Act 

nofiswL  •, 

The  first  of  these  lawi;^  s.  8,  merely  enaota  that  nothing  contained  in  the  law 

shall  reader  competent,  or  shall  compel  the  wife  to  give  evidence  against  the 

husband,  and.  vice  versa,   the  husband  against  the  wife.    As  remarked  by  tha 

learned  Chief  Jaatice^  this  Act  does  not  ;render  either  of  these  parties  abaolutely 

incompetent ;  it  merely  learea    matten  in  thia  respect|juatlaa  they  were. 
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iQ^^  XM  la^ui  ftintrk  afpUat  to  the  lAter  tad  tiM  morefloo^rtlieotife  amotaeaft, 
Aoi  II  pf  1865.    6.  14  of  this  l»w,  in  deelarlog  wfant  por»9ni  «f«  iaeoBipeieiit 

QUSKH 

V.  to  tMtilj,  ezpreMly  mentiotis  children  under   aeyen  je»v  of  ego  tad  pcxvooe  of 

KhTbooi.Ii4»  BBgoiind  miDd  as  Sacoinpetentk  bot  eaye  nothing  aboat  wirei.    8.  20,  indeed,  doe* 

ezprotely  recognize  the  competence  of  banband  and  wile  in  all  civil  prooeedinga 
to  giro  eridenoe  for  or  against  each  other.  Bat  e.  68,  the  last  eection  of  the 
JLct,  apecifiei  that  noibiag  in  the  law  shall  render  inadmissible  erSdenoe  now 
admitted  la  the  Company's  Gonrts,  i.«..  in  the  Conrta  of  the  mofosofl.  By  this 
provian,  then,  it  aeens  dear  to  me  that  the  law  of  eridenee  in  criminal  trials 
left  jnst  whart  it 


The  Best  qnestioa  then  is,  whether,  interpreting  the  law,  and  reCiBrring  to  tha 
daciaisBi  of  tha  lata  Sadder  and  of  oar  own  Ooort,  we  can  say  that  there  baa 
kasn  ssnh  wm  vaifona  and  ooaaistaat  eoorsa  el  daeisions  from  the  oommenceaieat 

af  tbisosataiy,  aatowaoaatasiaralingthaltha  wile  haa  bean  held,  aad  oa^t 

to  ba  bald,  laaoinMUat  to  give  a^idenaa  against  or  for  her  hastaid.  Tiaa 
dacisioas  referred  to  and  analysed  by  my  l^arpod  ootlea|^aef  saftpieatly  show 
that  there  has  not  been  any  each  nniforinity.  It  ifas  clearly  the  practice  of  tha 
Coarts  to  admit  each  evidence  in  cases  of  necessity,  or  when  oth^r  evidence  oonld 
not  be  procured.  Opinions  can  no  doubt  be  quoted  in  favor  of  the  exclusion  bf 
the  wife,  but  it  is  on  accoant  of  this  diversity  of  opinion,  and  possibly  of  praotioa 
that  we  are  now  oalled  on  to  say  what  is  the  correct  mla  and  praetioe,  or 
to  Ucf  dawn  some  rale  for  tha  f ntofa.  Tha  earlier  aathorities  are  in  fa?or  of 
the  ad»i»si»o  off  tha  wife.  Mr.  Mills,  an  emineBt  pabUa  servant^  expraasly, 
saoognisas  the  praetios ;  and,  certainly,  my  own  ezperienca  is  that,  in  pxactica 
^le  teaymcny  of  the  wife,  ia,  constantly  admitted, 

But,  it  may  ba  said,  if  there  has  been  this  uncertainty  of  law  and  this  diversity 
of  opinion,  why  not  take  the  opportunity  of  ruling  that  t^  English  law,  th« 
olbpring  of  great  intellects,  of  liberal  institutions,  and  of  humaaity,  and 
oi?0iiatioa,  shall  be  our  ^xdde  on  this  iqbjao^  F  ^(0  ystss^  fJl  a^frtied  thi|t  ^ 
|S^i4i  law  of  aridcnc^  is  not  the  law  i^plicaj^f  to  %h^  Oeorts  el  tha  mofassil  § 
but  stiU  it  may  fairly  be  contended  that,  in  cases  of  doabt  or  dilBoulty,  wa  may 
andeavour  to  arriye  at  a  sound  decision  by  reference  to  the  analogies  of  a^cienoe, 
based  on  reason  and  ameliorated  by  the  labors  of  jurists  and  pbilanfchiopists  of 

aci^te  analytical  powers,  wide  ^popatbies,  and  liberal  views.    \i  iqs^  1^  a^i/^  toj^, 

in  furlheraapa  9I  t|iiis  yi»w»  that  tba  azpa^iav^  of  9thar  e^u^triea  confirms  |a4 

atRangthSBsthaposBtioDof  thoaairtMileal  iaoUaad  to  xa«qci  lov  <V  ta  w^  iMc 

deoliioai  ^  tha  fagMsti  Iww* 
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In  annrer  to  tbit,  I  would  obeenro  tliat,  ai  pointed  out  by  tbe  Cbief  Jiutioo         1S60 
and  Campbell.  J.,  tbe  laws  of  otber  conntrie^  are  not  absolate  and  nuifonn  on 
t  bis  point.    Tbe  Bngliab  law  itaelf  admits  of  deviations  from  tbe  role  of  ezclasioii,  a. 

At  common  law  eTen  and  before  certain  enactments  were  passed,  tbe  rule  did   KoyboollA* 
not  apply  wbere  personal  injury  bad  been   committed  by  tbe  bnsband  against 
tbe  wife,  and  vice  verta  (Broom's  Legal  Maxims,  p.  477).    A  difference  of  opinion  * 

clearly  exists  amongst  the  highest  English  authorities  as  to  whether  the  wife  can 
give    Evidence  against    her    bnsband   in  cases    of   high    treason    (Tnylor   on 
Evidence,  p.  1066)  ;  snd  other  ''  necessary  exceptions"  says  tho  same  anthority 
have  been  engrafted  on  the  law  ol  England,  so  as  to  admit  of  the  wife's  haring  a 
remedy  against  personal  injury.    In  short  it  seems  quite  clear  that  the  law  of 
England,  positiye  as  it  is  in  many  respects,  on  this  important  doctrine  does  admit 
ol  exoeptionii  and  qualifioatians :  wbiW  the  opinion  of  seTeral  eminent  juFiSts  tends 
directly  to  controyert  the  soonfinest  of  the  principlee  on  which  the  ezo^ion  is 
based,  and  to  enforce,  as  desirable  in  the  interests  of  jntUoe^  the  admissibility  of 
tJie  wife's  evidence. 

The  long  extract  from  Mr.    Livingstone's   writings  quoted   by  the  learned 

Chief  Justice  sets  forth  the  argaments  for  the  admission  of  such  evidence  with  a 

logical    force,  with  a  breadth  of  view,  and^with  a  power  of  language,  which  I 

I  should    think  it  would  be  difficalt  to  refute  or  weaken.    This  is  a  task  whioh  I 

oertcinly  shall  not  think  of  attempting 

On  this  partioular  point,  then,  I  msy  be  warranted  in  at  least  oon* 
eluding*  that  the  souxMineas  of  the  English  doctrine  is  fairly  open  to  some 

question* 

I  have  always  undenitood  that  the  basis  of  the  Eaglish  law  in  this  respect 
to  the  maxim  that  husbapd  and  wife  ar^  **  ^um  mUma  ia  cmrm  imflv"  and  that  tho 
admission  of  tbe  evidence  of  either  would  be  against  publio  policy,  as  leading  to 
interminable  discord,  and  to  the  diranion  el  iamilea. 

Tb^n  admitting,  for  the  sake  of  argument,  that  much  may  be  said  in  support  of 
the  e»olu»ion  of  tbo  wife,  from  a  purely  EoropMn  point  of  view,  we  may  fairly 
Mk  T^Miev  the  dronmstancef  which  distinguish  the  SMffriage  tie,  and  which 
IJSgHll^t^  tOiOial  life  i/fk  t||5f  oountry,  are  on  »  strict  parallel  with  those  of  eiviliaed 
Enzope.  Ow  learned  ooUeagne  Korman,  J^  has  qnoied  some  excellent  linoi 
Inn  an  anoint  poet  and  motaliat  nU^vo  to  those  **  nnwrltten  lawn"  whiob 
•!«  an  omaiMtio9  fro»  tbe  P^ty  htoiP*,  Mid  to  whioh  noi  l^iunan  intaUao^ 
•im    9kY^  birth.     X  admit  th«r    losee  In    fome  iastaaoef,  and  aa  th 
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1S*6         fonoclaiioii  of  all  tow ;  but  for  the  matter  before  ne  I  wonM  T«DtiiFe  to-  qiioi» 

"'~^'"~~~*  r~  the  Unffaage  of  another  ancient  author,  the  moet  eminent  jarist  of  bia  time,  whir 

,,..  telle  nu—Aecommodabfrnut,  hoc  itmport,  Uget  ad  ilhm  g^tm  proUmm  civUtUiM 

Kbtboolla.   uatum    (Cic.    de  Leg.,   Lib.  iii,  Cap.  2).    And    agaio— "  Oontiat    ^rrf^do    od 

mAuimn  civtvnr,  cUifaiumqra  incolvmit^ttm,  viUmqwt  Aomfattss qjtiiitmm  tt h^aiam 

invemtat  etf«  U^w.    (Id.,  Lib.  ii  Chap;  6).    We  most  interpret  lawa  in  conformiftir 

to  Ihe  teoBper  and  oonititatton  of  the  people  with  whom  we  are  dealing,  and  wm 

moat  Bot  loee  aiglit  of  the  great  objecU  of  all  criminal  legielation. 

Kow  polygamy,  we  all  knowr  ia  admitted  and  aaoctioned  bj  both  the  Hindn 
and  the  Mahomedan  creeda,  and  ia  datlj  praottaed  in  India.  Let  ns  take  a  few 
of  the  dilemmaa  which  may  any  day  ariae,  if  we  giw  aanotion  to  the  prevulenoe^ 
of  the  Engliah  role  on  thia  anbjeot.'  A  Kollh  Brahmin  may  hare  aeventy,  eighty, 
or  »  hwidxed  wivea.  Are  wa  pMpared  to  aay  that  not  one  of  theee  women  ii^ 
nnder  any  circnmstances,  to>  give  eridence  for  or  againat  her  hoaband  in  i^ 
criminal  trial  involring  the  moai  eenooa  oonaeqnenoee  P  It  ia  true  that  it  ia  not 
oanal  for  auoh  a  hnebaod  to  life  with  all  the  aereaty,  eighty,  or  hnadred  wiTee, 
at  one  and  the  aame  time  and  place ;  and  that»  therefore,  it  ia  not  competent  for 
oa  to  base  an  argament  on  the  aap|>oaition'  that  all,  or  a  majority^  or  half  a  dozen 
of  the  wivea  may  be  witneasee  of  the  tame  crime,  or  of  a  aeriea  of  orimea  en  tha 
part  of  the  hoaband,  and  that  all  the  montha  of  all  theee  wivee,  of  neoetaity,  will- 
be  ehnt  if  the  role  o€  ezcloaion  into  gnide  the  Oonrta.    fint  it  ia  common   for  a 

Hiudn  hnaband  to  lire  with  more  than  one  wife  at  one  and  the  aame  time^  and 
in  the  aame  hooae&old  or  plica.    We  hear^of  the  wife,  and  of  the  co*wife,  and  of 

the  elder  rani  and  the  yoonger  ranta,  liring  together  with  the  hoaband  in 
mroeroue  casea.  Soppcor  a  fitindo  or  Hahomedan,.  in  theaecret  privacy  of  hia 
hooaehotd^  aetiuited  by  a  At  of  pa8aio%  or  jealooay,  or  piqoe,  to  kill  one  wife  or 
alay  a  daughter,  after  barring  thodoora  andoarefolly  ezoloding  erery  other 
competent  witneae,  are  the  mooiha  oC  the  remaining  wives  to  be  closed,  and  ia 
juatice  to  be  evaded  P  Or,  aoppoae  the  oonvorao.  In  a  family,  where  there  are 
three  wives,  one  is  aasasainated  or  poisoned  by  one  of  the  others  :  sosptdon,  owing 
to  ciroumttanoea  which  will  suggest  themseTves  to  any  mind;  falls  on  the  hoaband  : 
of  the  two  remaining  wives,  one  knows  that  the  other  committed  the  criqie,  and 

her  evidence  may  have  the  corroboration  of  the  moat  Important  oircomstaatial 
evidence  ;  bnt  she  is  not  allowed'  to  tender  the  deposition  whioh  would  clear  her 

husband  and  woold  convict  the  murderess,  'beoaoaeshe  is  the  only  witness,  and  her 

evidence  is  not  admissible  by  law.    It  woold  be  Tery  es^r  togoonandima£fcia 

•cores  of  such  probable  and  possible  casei^  marked  by  every  variety  and  f^halo 
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tt  cUMcalty.    Again  we  have  the  oottom  of  polyandry  in  the  hiUa  and  in  eome         1866 
parte  of  the  plaine.    Are  we  prepared  to  lay  down  this  role  of  exoeptioo,   and  to        jJTi 

push  it  to  its  farthest  and  remotest  oondasion,  by  saying  that  when  seven  bus-  *''- 

bands   oommit  a  crime  in  aneoessioii,   or  labornojastly  nnder  the  suspicion  of   ^"^*'^'^^^'^' 
Jiaving  oommitted  vwrioos  sorts  of  tsrimes,  the  ends  of  jnstice  are  to  be  defeated, 
or  the  innocent  are  to  snffer,  beoanse  the  wife  of  the  seven  may  not  be    put  into 
the  wintess-boz  to  inculpate  or  exculpate  any  one  of   those  seven,  to   whom  she 

^liands  in  the  position,  not  of  Uie  half  which  is  mere  than  the  wliole,  fa«t  of  a 
4efenth  porUon  of  a  domestic  partner  F 

Bnt,  itwill    be  said,  we  increase  the   temptation   to  commit  pei^ary,   nnder 
which  temptation  wonld   lie  the  wife  who  gave  evidence   against  the   hosband 

Whom  she  either  loved  or  hated,  and  whom  she  misht  wish  to  save  or  to  min. 
I  confess  that  this  is  a  danger  which  I  am  pirepared  to  meet  at  all  times  in  order 
to  do  jostice  ?  and  I  cannot  admit  that  the  consideration  Is  paramonnt  to  all 
-others  or  that  the  temj^tion  wonld  be  of  greater  force  in  the  ease  of  wife  vermu 

or  for  the  husband,  than  it  would  be,  or  is  ('ftily,  in  vny  castf  where  passions  nre 
excited  or  sympathies  are  strongly  enlisted  on  one  side  or  the  Other.  Is  it  not, 
fair  to  conceive  that  the  tie  which  binds  a  son  to  a  father,  a  disciple  to  a  Brahmin 
^Bh^rd  to  his  Pir  and  Murghid,  a  retainer  to  a  chief,  might,  in  this  eonntiy 
«ad  climate,  prove  at  least  as  strong  against  the  troth,  as  the  tie  which  binds  « 
wife  to  a  hnsbftnd  who  has  one,  two,  or  a  do«ea  other  witres,  and  who»  according 
to  hit  Eastern  notifus.  d«es  not  assign  to  any  of  them  that  hl^h  place  in  the 
affeotions,  or  in  the  social  oirde,  which  is  conceded  to  women  im  aU  Western 
coontriesf 

At  any  rate,  looHng  to  the  admitted  prevalence  of  perjury  in  the  Courts  of 
this  country,  this  appears  to  me  a  danger  which  we  cannot  get  rid  of,  bat  which 
we  must  face  boldly,  and  endeavonr  to  eocpoee  by  strict  Judicial  enquiry  in  the 
case  of  a  wife,  just  as  we  do  in  the  case  of  any  other  person  interested,  connect* 
ed  or  influenced  by  peculiar  motives  and  ties,  personal  andlecdal,  seonlan 
-social,  or  religions. 

Ob  the  whole,  then,  admitting  the  seriousness  and  importance  of  this  subject, 
ms  well  as  the  possibility  of  a  fair  and  reasonable  opposition  of  jadioial  opinionsi 
I  have  come  to  the  conclusion  that,  looking  to  the  law  and  practice,  as  well  as  to 
the  end^  of  jaatioe  and  to  groun  ds  of  pnhlio  policy,  the  qaestions  referred  to  us 
by  the  Divisional  Bench  should  be  answered  by  us  in  the  affirmative. 

My  reasons  I  would  sum  up  as  follows  :-^ 

I.  The  ICahomedan  law,  besides  being  barbarous  and  uncivili^,  no  longer 
rnloi  or  influenoes  the  deoisions  of  our  Coorti  on  pointi  of  erideiioe. 


41  FULL  BENCH  BULINQS. 

^^^  2.    The  eTidesM  of  a  wife  it  not  re&dered  inadmigiible  by  ftnj  eoaotment  of 

QuBKV        ^^  ▲n^lo-lDdiftn  Legislatare. 

Khtboulla.  3.  TlMrf»  eiitU  no  eseh  comieteiit  and  mifoniieiineiit  of  AecieKaue  off  fhe 
higheel  Coortt  in  the  eovntry.  m  woald  esdade  ibe  wife  i  b«i,  on  the  eontrmry,  in 
•piie  of  eome  divereitj  of  opiiiioii,  the  prAcliee  haa  beea  to.iake  aaeh  evidenee. 


4.     Graoting  that    we  may  have    reooune   to  the  principlea   and  analogiea  of 
BngHiih  law  in  eaeei  of  difltetiUy  and  don  hi,   there  it   eome  reeaon   to  think  the 
■tate  of  the  English  law  on   thie  head  not  whoHy  onaaiailable,  and  there  h  erefy 
reason  to  oondude  that  it  would  be  highly  inapplio&ble  to  the  peooliar  oiionm- 
stances  of  this  ooontry,  as  well  as   that  it  might  tend  to  defest  the  ends  of 
Justice,  and  to  encourage  secret  and  ▼iolent  orhne. 

KiMP,  J.^-Theee  pepere  have  confe  te  me  after  mj  learned  colleagiiefl  kaTe 
reoordfd  their  elaboiwte  JvdgBMate.  The  hat  word  generally  is  an  adTitttsge; 
bat  in  this  instance  so  araoh  as  has  been  said,  and  m  weU  said,  on  both  sidea  of 
the  qnestioo,  that  I  feel  that  whether  I  agreed  or  differed  with  the  majoriQr,  I 
oonld  oidy  give  my  simple  oonourreooe  wit^  one  view  or  the  other.  Whether  the 
evidenoe  of  a  wife  for  or  against  her  hnsfaand,  and»  vice  vtHOy  that  of  a  haiAiaad 
is  properly  excluded  hi  Courts  whieh  have  to  administer  the  law  of  Eogland  in  a 
question  upon  which  1  feel  that  I  am  not  oompetent  to  give  any  opinion  Worth 
having.    My  own  feelings  and  impresaions  are  that  it  is  properly  ezdnded,  and 

when  I  (hid  smchemint^nt  Jndgee  as  Lord  Hardwieke,  Lord  Keoyon,  Jnatice  BaU«r 

■ 
and  others  of  the  like  stamp,  holding  the  same   opinion,    I   am   ooatent  to   err 

in  such  company.  But  that  is  not  the  qnestion  before  ns.  Our  Conrta  are  not 
bound  to  adminiater  the  law  of  England.  Is  there  then  any  Regulation  or  Act 
of  Govemn^ent  which  enacts  that  snoh  evidenoe  is  not  admissible  in  oar  Conrta. 
and  nch  evidenoe  been  admitted  or  not  in  oar  Gonrie  f 

The  }n  jgments  of  the  learned  Chief  Jnstiee,  and  Seton-Karr  and  OampbeU,  JJ. 
have  fully  convinced  me  that  such  evidence  is  not  excluded  by  any  Begulaiion  or 
Act,  and  that  the  current  of  decisions  in  our  Conrta  is  on  the  whole  in  faver  of  ita 
admissioii.  It  WOold  be  presnmptnons  in  me  to  attempt  to  add  anything  to  the 
able  and  elaborate  argaments  of  those  learned  Judges,  and  I  confent  myself  wifli 

expressing  my  concurrence  in  the  opinion  expressed  by  them.  I  have  held 
a  different  opinion  hitherto,  but  I  yield  to  the  new  light  which  has  been  thrown  on 
the  subject,  and  frankly  admit  that  I  have  hitherto  taken  a  more  impulsive  than 

sound  view  of  this  qnestion. 
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B^cfft  Sir  Bameg  Peacock  Ki,^  Chief  Jiuiice,  Mr.  Justice  T^mtor,  Mr, 
Jnetice  Loch,  Mr,  JusHce  Kemp,  and  Mr.  Juetice  Maephereon 

Ih  the  xattxb  or  thb    Pbtitiow   o?    CHUNDBR    KANT    BHUTTA     ,.^^^  ^ 

OHAEJEE  A.m  others  (Plaintiffs)  March  15 


Ife/irence  iofuU  Bench — Powm  of  one  Judge  iortfer 

When  the  leaior  Jadge  of  aDiTision  Ben  oh  of  the  High  Court  oompoted  of  two 
Jadf^ei  panes  an  order  whioh  he  intends  as  a  final  jod^ent  in  a  case,  the  junior 
Jodge  cannot  of  his  own  authority  refer  the  case  to  a  Fall  Bench. 

In  this  case  the  plaintiffs  sued  to  recover  possession  of  oertaia  land- 
While  the  snit  was  pending,  the  defendant,  Bindabnn  Ohnnder  Mocker* * 
jee,  in  ezeontioa  of  an  e»  parte  decree  nnier  Act  X  of  1859,  for  the 
rent  of  other  property,  caused  the  plaintiff's  right,  title  and  interest  in 
the  present  snit  to  be  sold,  and  bought  it  bimself,  as  the  plaintiffs 
alleged,  in  the  name  of  bis  nephew  Jnddu  Patti  Chatter jee.  On  the 
23rd  of  April,  Jnddn  Patti  in  the  presence  of  the  plaintiffs  and 
defendants,  applied  to  the  Sadder  Ameen  to  have  his  name  sabstitnted 
as  plaintiff,  and  an  order  was  thereupon  recorded  ''that  he  be  put 
in  possession,  and  his  name  put  on  the  register/'  Later  in  the  course  of 
the  same  day  Juddu  Putti  appli<;d  for  a  postponement,  whioh  was 
relused  by  the  Sadder  Ameen,  who  ordered  that,  for  the  present,  the, 
suit  ehonld  be  dismissed,  but  that  Juddu  Putti  should  be  at  Lberty  to 
proceed  with  the  suit  within  the  .legal  time,  he  paying  half  the  defend-  • 

ants'  cost. 

The  plaintiffs,  who  Were  not  in  any  way  before  the  Court  when  this 
second  order  was  passed,  obtained  a  rule  calling  on  the  defendants  to 
show  cause  why  such  order  should  not  be  set  aside,  and  why  the  plain- 
tiffs should  not  be  at  liberty  to  proceed  with  the  suit. 

Upon  the  argument  of  the  rule,  which  took  place  before  Norman,  and 
Beton-Earr,  J  J.,  Norman,  J.,  held  that  the  plaintiffs'  names  never  having 
been  formally  removed  from  the  record,  and  no  decree  baring  been  made 
a<^ainst  them,  the  Sudder  Ameen's  order  could  not  be  construed  as  in  any 
way  affecting  or  binding  the  plaintiffs,  but  must  be  treated  as  an  order 
affecting  only  the  parties  in  whose  presence  it  was  made  ;  that  the  striking 
thecase  off  the  file  was  simply  an  act  which  the  Sudder  Ameen  had  no 
right  to  do,  until  the  plaintiffs'  case  was  disposed  of  by  a  decree  for  or 
against  them;  that  therefore  the  case  as  regards  the  plaintiffs  was  in 
point  of  lawstiil  pending,  and  that  the  High  Court,  in  exercise  of  the 
powers  conferred  on  it  by  ol.  15  of  the  Letters  Fatenti  1865,  ought  to 
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1867         order  the  SudderAmMn  to  take  up  and  try  the  case,  as   one    foond  to 

^— ^  -"—- be  still  pending  and  nndisposedofin  bis  Court,  and  that  the  defendants 

In  the       giioald  Day  the  ooeta  of  the  role-    Seton-Karr,  J.«   however  doubted 

THK  PiTiTfoH  whether  the  High  Coort  had  power  to  interfere  twder  the   Letters  Fatani 

1L^ b'bct'  and  he  aeoordiairlj  r^Cerrei  the ciae  lor  the  opAaioo  if  a  PoU   Bepch. 

«ic8A»ws.      ^    5VuW«fortheplamti«s. 

Babooe  DwarkaiMth  Mater  and  Ohunder  Madhab  Qh(m  to  the 
defendaats* 

The  Foil  Bench  ezproased  their  opioioa  as  loUowi  :-«i 

As  Norman,  7.,  has  written  to  the  Ch'ef  Jostioe  to  e^y  thst  his 
order  in' this  ease  was  intended  by  him  as  a  final  judgment,  the  Fall 
Bench  have  ao  po^ar  to  hear  it»  and  Seton-Karr^  jT.,  eoald  Eoit  of  ^im 
own  authority  refer  tihe  osae  to  a  Foil  Benefa  <1). 

(1)  No  formal  judgment  was  recorded  in  this  ease.  The  aboTe  obeerFaticuip  are 
copied  from  a  opntemporaneo^a  xainate  made  m  his  heoh  h^  the  pl^^  fiftho 
Cowt. 
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ABATEMENT  OF  niRlHT'-PatniSaT^Act  X  cf  tS69,  i.  O^-tdni. 

lord  and  TemufU,}    A  patnidar  or  any  othei'  lease-bolder  itaay  l)rmg 

a  Boit  agHltist  the  sdmindar  f oif  abatement  of  rent  under  b*  23 

Act  Xol  1859. 

ABETMENT ...  ...  ...  ...  .^  ..,  445 

8^  Bbvision; 
AOCOMPUOB,  TESTIMONY  OF...  ..•  ...  417, 467 

See  Eyidbncs. 
AOOOtJNT    ....  ...  ...  ...  ..^  .„  615 

See  RBDfticPTioy.  • 

■     ■       .ADJUSTMENT  OF  .^  $ 

Bee  Stioknqb. 
ACORETf  ON- Re./brmaK(m  cfLand  on  old  SiteStgulaHon  XI  qf 
16d5i  #•  4»  cL  1.]    Where  new  land  ia  formed,  whether  it  be  a 
re-'ormation  on  an  old  site  or  whether  it  is  formed  where  no  land 
e7en  preyionsly  existed,  ownership  is  determined  by  the  ownership 
of  the  adjacent  land  to  which  it  has  accreted.  To  defeat  or  prevent 
the  right  by.  accretion,  the  person,  who  claims  the  land  as  a  re- 
formation  of  his  old  land,  is  required  to  prove  Bome  (iODtinaing 
rTght  of  pfopMiy'in-  Himself:  it  is  not  enotlgh  for  bua-ta  relyt 
mei^jTOb  ideotity  of  sitew 

EAmifoNNS  DossBiif.  BAim  MoimomiriK DABit  hi  35$ 

AOT-IS^U)-^!?,  OBDEa  UNDER  .u  .u  ,,1  636 

See  Act  Yin  of  1859,  s.  14. 
■  1841— XIX,  SUMMARY  ORDEB  UNDEB-iSfini /or  Deolara^ 
Hon  of  Title  and  PoBsession^'^IdmUation'^^t  XIV  0/  1859,  a.  Iv 
els,  5  &  12*1  A  snmroary  order  nnder  Act  XIX  of  1841,  for 
possession  of  property  left  by  a  deceased  pwson,  is  no  bar  to 
a  regular  suit  to  try  the  title  to  such  property  and  to  obtain 
possession  under  that  title;  it  is  thert'fore,  unnecessary  to  sot 
•     aside  the  order  before  granting  relief  in  the  suit.     Hence  the  period 

of  limitatiott  for  such  regular  suit  is  that  provided  by  d.  12,  s.  I, 
Act  XI Y  of  1859,  namely  twelve  years,  and- net  one  year  as  pro- 
vided by  cL  5  of  the  same  section. 

LA.KVABADI  Singh  v.  Mubbaktti  Baitbb  Mankoir  •»«  63$ 

— -1843-XlX  ...  ...  ..,  ..,  ,^  4aS 

i9#0FuoaiTT. 
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SeeDMCEMM  of  Faiyt  CouvciL- 
-1855— 'Ilf  8.  88     ...  .»•  ...  ...  ...  417 

Bee  Etuivci. 

,»s.28  A58  ...  ...  ...  ...469 

See  Etidbvob. 


S««  Altxehatitb  Cbasgb. 
>1858  ■  aJi  ...  ,,.  ,„  ,,,  ,.,  199 

See  CouBT  of  WjlBDs. 

',■8.7,  19  A  21 — CeHifieaie  of  AdminisiraiioTi^and 


Ouardian$hip^^Recall  of  Oertifi'^UeJ]    A  certificate  granted  nnder 
B.  7,  Ad  XL  of  1858,  can  be  recalled  Bammarily  under  a.  81. 

Where  the  application  for  recall  ia  based  on  charge  of  waste  and 
mismanagement,  the  certificate  may  be  eo  jrecalled,  if  a  sufficient 
case  it  made  oat»  without  any  account  haying  preTiously  been 
taken  in  a  regular  suit  under  s.  19. 

In  tvb  xattbb  of  thb  Pbtriov  of  Kmajl  Shubwae  Hobbbiv 
Khav  ...  ...  ...  •••  "•••  '20 

-1869— Vin,  ss.  1, 6.  6,  8  A  9...  ...  ...  ...  620 

SmJubibbxctiov. 

^^■^■^^■^■■"f  S.  o     ...  «,•  ...  ...  ...    40k 


See  Hdtdu  Law. 
I  ,  s.  14— S«rF«y  Aioard^Order  of  Magitirate  under 


AdlVof  1840— ifii/iMlieaiion  fry  eompeietd  Authority'^uriedieHonJ] 
Neither  an  order  by  a  Magistrate  under  Act  IV  of  1840  as  to 
possession  of  lands,  nor  an  award  by  the  Survey  Aotborities.  is  an 
a^udication  by  a  oompetent  authority  within  the  meaning  of  the 
proviso  in  s.  14  of  Act  VUl  of  1859  sach  as  to  preclude  an  enquiry 
by  a  Oivil  Court  under  that  section  as  to  whether  lands  in  dispute 
are  within  the  local  limits  of  the  Oourt's  jurisdiction. 

Hobbohath  Rot  V.  B.  W.  Scott        ...  ,.,  ...  636 

,  ee.  26. 29.  81, 139  A  141        .^  ...  „.  681 

Bee  Plaivt.  Ambhdicbnt  of 

■>  ••  119  ...  ...  ...  ,,,  9*7 


Bee  DxcBXB  ISz-pajitb.  Application  to  bbt  aside. 
— ,  ss.  187, 189, 193  A  196        ...  ...  ...  496 


See  AppxAL. 
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A0T-1859-VI1I,  B.  209 

See  ExBGUTioN  ov  Dbceki. 
■  ■   ■         8S«  221, 338  &  362. 
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See  Execution  ov  Dbcreb. 

■       '  ,8. 224.. «  •••  •••  ••• 


See  EzBcuTioH  op  Dscsse. 

f    8.  l07*a* 


•••  ttt  It* 


See  Act  XXIIl  of  1861,  8.  11. 
,  88.  249,  259,  264  &  269 
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•I— i^— i"""|^""— ••  OB.  AVf  t  «*'*'     UUWf^  !••  ••• 


See  ExsGDTioN  Sale. 

^,  88. 257, 259  &  372 
See  Special  Appeal. 

■^— "•,   S*  SfVl  •••  »•!  ••• 


See  BioHT  oi  Action. 
,  88.  270,271 
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See  Act  XXIII  op  1861,  8.  IK 
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See  Execution  op  DscavB. 
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.-  608 

...  541 

...  172 

...  927 

• 
...  688 

Appul 

.*.  1022 

...  13 

...  886 

...  970 

See  Execution  op  Dbceev. 

-,  a,  286  ...  ...  ••.  .*.  886 

See  Execution  op  Dbc&ee. 

-,  8.   227-^Filing   Award^Appeaf]    No  appeal  lies 


from  an  order  of  Conrfc  rejecting  an  application  to  file  an  award 
Baboo  Ghintamun  Sins  v.  Mxr88AicuT  IJma  Konwab  ,.,  505 

'  ^~^"^"",  8. 33o  •••  ...  ...  ...  Ivvf 


See  Execution  op  Dkgrsb. 

-,8.348  ...  ...  ...  429;  587 


See  Appeal,  Objection  on.    See  Feacticb, 

,  88. 863,  87^  a  878  ...  ...  ...  892 


See  Bbvixw,  ADKiaaioN  op  aptbe  peescbibbd  Fbbiod. 

^■»",  8. 884...  ...  ...  •••  •••  ^^ 


See  24  &  25  YiCT.,  o.  104,  b.  15^ 
■         ',  8»  o72.«i  •*•  ...  ...  .•• 
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-— *>,  88.  375  A  876       .«•  ...  ...  •••  9^2 


See  EiviEW. 

— ,  88.  376  to  378  A  380  ...  ...  ...  367 


See  Betiew,  Finauit  op  Obobb  bbjectivo. 
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ACT— 185i^— X  ...  ...  ...  .o  ...    » 

See  KXBVUAX,  Suit  fob. 

.  '••  1|  3*4  4  •••  ...  ,„  ,„  iSS 

Sm  EVHAVCIHSITT  Of  BVVT. 

■■*^"™^       '  '» w«  S  A4  ...  «.«  ,„  aiB  538 

fi^M  EVHAMCrnVT  07  Rutt. 

*tM.  5^6.  «Al3     •••  .•«  •••  «»«  202 
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See  Eabvllit,  Suit  pob*. 

i^M  OccuPAKOT  Bight. 
-f-,  8. 13  &  8.  £3,  cl.  1  ...  ...  ...  an 


Bee  Kabituat,  Bxm  bob. 

sa.  17,  ol.  2  ...  ...  ,„  a„  909 
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Sm  Obits  PBOBtKDi. 

',  88.  21,  2t6  »78    ■••  ••»  «.^  ,,^  972 


See  Ejbotkbbt,  Suftf  vob. 


8a6  Abatkkbmt  or  Bbnt. 

-,  88.  S3,  cl.  5  A  8.  25  ..»  ,«r  tn     M 


S«8  Bjbctmbht,  Sun  fob. 

-— ,  8. 23^  cl  6  ...  ...  „,  ...  6J8 


S«0  Suit  fob  Dbola.ba.tiob  ob  TiXLi  axd  PoMraoBioir. 


i 


8.  2S.C1.  6  &  8.  25  ^  ..,  ...  ldai> 


See  KJBCTKBVf, 


— .  8.  ^f^'-SmU'-'Appeai^^imedieHen  of  Bevema  and 

ofOivU  OoUrt.']  No  appeal  lies  to  the  GiYil  Ooort  from  an  order 
made  by  a  Collector  noder  b.  25,  Act  X  of  1859,  bot  only  to  the 
Oommisaionor.  An  application  to  tbe  UoUector,  nnder  that 
Baetioa  is  not  a  snit. 

Phillip  v.  Shibvath  Moitbo  ...  ,..  »^    21 

— — — ,  8.  28  ...  ...  ...  1 ;  109, 162;  774 


Bee  Lakhibaj.    Bee  Bbsukptioh.    Bee  Bbnt-pbeb  Gbabt» 
',  88. 28  A  l6(^SuU — Appeal — Juriediciion  cf  Revenue 


and  of  OwU  Oowrt.l  Appeals  from  orders  passed  by  a  Collector^ 
on  applications  nnder  s.  28,  Act  X  of  1859,  lie  to  the  Zilla  Jadge, 
nnloBs  the  amount  in  dispute  exceeds  Us.  5,000,  in  which  case  the 
appeal  will  lie  to  the  High  Goart.  AppHoadotis-onder  Ae^-X-d 
1859,  8. 28,  are  suits,  and  should  be  treated  as  snoh  net  only  as 
regards  procedure,  but  also  as  regards  appeals. 

Baibbs  and  Tbbtob,  J  J.,  dissented. 

BiSWAlCBHAB  MlSBBB  V,  OaKFAT  MiSSBB 
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Act— IdSd—X,  •B.dO  A^H^UmUatum^Smt  for  mihaneed BmU^ 

Oauie  of  Adion^Declaratory  Decree.']  A.  aait  for  arrears  of  rent 
at  an  enlianoed  rate,  brought  more  than  three  years  after  the  rea^ 
had  aooraed  dae,  was  ^eZd-to  be  ba-red  by  lapse  of  time  under  s.  32 
•of  Aot  X  of  1859,  notwithstanding  that  it  was  commenced  wit  bin 
one  year  from  the  date  of  a  decree  made  io  a  suit  brought  in  the 
Civil  Goart  declaring  that  the  plaintiff  was  entitled  to  onha  oe. 
The  cause  of  action  was  the  non  payment  of  the  rent  at  the 
enhanced  rates,  and  not  the  declaration  of  the  Oiv  1  Court  that 
the  plaintiff  had  a  right  to  enhance.  * 

DoTAMoTBB  Cbowbaaivsi  v.  Bhoianath  Gsosb  ...  ...  592 

»    *  ,  8.  82  ,,^  ...  ,,,  ,„      82,101 

See  Limitation. 

'■■■^■■•"■"'™"""  S,  OO  , , .  ...  ••«  •.•  •••  !•#     lr»l 

See  Dborik,  Expastsb,  Apflicaxiov  to  sbt  asidi. 


^— P 


Bee  A??BAL. 
,  B8. 77  A  150  to  169.—"  Dtfcwton  of  OolUeiw'^'^Jwns* 


diction  of  Oivil  Court— 5at/  to  eet^hlieh  tUle  io  Rent  -  Limitatian.'] 
The  year  within  wbich,  under  s.  77  of  Aet  X  of  1659,  a  party  may 
sue  in  the  Civil  Court  to  eet^lish  his  title  to  the  rent  of  the  land 
or  tanui^  j«  one  year  from  the  date  of  t{i«  final  decision  against 

sim* 

Dxvakath  BosB  fi.  Eaukumab  Hqt  ..«  364 

■fii"*i^"*— "wp*^, /i.  106  .»•  •••  •••  ...    382 ,  640 


See  BcNT  Salb,  Suit  to  bbt  aside.    See  UNDBR-TBHUiiBi 

Salb  09. 
-»,  ss.  106,  107.  161^-Sutt  to  set  (mde  Sale  of-^Under' 


tenwre^PuTchaeer^Jwrisdiotion  of  Oivil  \Court8 —Fraudulent 
Decree."]  The  purchaser  of  aii  under.tenure  may  sue  in  the  Civil 
Court  to  set  aside  a  sale  of  the  under- tenure  in  execution  of  a 
decree  for  arrears  of  rent,  under  Act  X  of  1859,  on  the  ground 
thac  such  decree  was  obtained  by  fraud  subsequently  to  his 
purchaM* 

GuNQA  Doss  DuTT  ▼.  Bam  Narain  Ghosb  m.  625 

— ,ss.  106    &    151— Suit    to    eet   aside   Sale   ofUnder^ 


•*^ 


tenure — Uwregietered  holder-jurisdiction  of  Oiml  Court.]  The 
bolder  .of  anunder-tenure,  though  his  name  has  not  been  registered 
ss  the  owner,,  may  sue  in  tbe  Civil  Court  to  set  aside  a  sale 
q{  the  under-tennre  in  execution  of  a  decree  for  rent  against 
the  former  holder,  on  the  ground  that  the  money  due  under  the 
decree  had  been  deposited  before  the  salt. 

Shiiks  Af zal  Ali  t.  IiUa  Qavxiasaxav  ., •  .. •     ...  519 


f 


Ti  GBKEBAL  INDEX. 

AOT— 1800--X,  8. 106  ...  ...  ...  517 

8^  Act  XXUI  or  1831,  s.  85. 

Bee  AOT  YI  or  1862  (B.  0.),  ts.  1  &  19. 

See  Bbht  Balv,  Svrt  to  8IT  Atios, 
•"^1859-*Xr,  ••  87  ...  ...  ••■  ••.      tat  559 

See  GhaTwal. 

See  RBSCiCTtTov. 


-.  lAmitcUion— Sunday,  Holiday  or  DUe  turn.]   Under 


Act  XIY  of  1859,  a  suit  not  bronchi  wit  hin  the  period  alloired  for 
that  purpose,  will  be  barred  although  saoh  period  maj  expire  on  a 

Saiiday,  holidav  or  diee  non. 

Bajkbisto  Rot  t.  DiiroBinTDo  Surka.  ...  960 

— — ,  DE0B6B  OFTAINBD  BEFORE  PASblNQ 

wK  ..a  •«•  •••  *••  ...  •••     t\j9 

See  ExKCUTiov  or  Decebs. 

■"^■^^•^"^^"^"■■^^i  8.  L  ...  ...  ...  «..  «*•»    OJO 


8a0  LuiiTATiov. 

',  ft.  1,  CL8.  9  A  lO^LimiioHon'^SaU  by  WhoUeal&^ 


breach  of  Contrctct.]  A  soit  to  recoTor  the  price  of  goods  aold 
wholesale  in  a  Auit  tor  a  brt^aoh  of  oontract  withia  els.  9  and  10» 
of  8.  1  Act  XIV  of  1859,  and  if  there  be  do  written  oontract,  the 
period  or  limitation  is  that  provided  by  ol.  9,  vtM^  three  years 
from  the  time  when  the  cans  *  of  action  accrued. 

Lalxohun  Holder  v.  Mauadsb  Ka.tbs       •.,  909 

— ^  .  s.  l,cls.8  A12  ..,  ...  ...    638,643 

See  ExEcuTioM  Sale. 

■  ■,  B.  1,  ols.  5  &  .12  ,„  „,  „,      M.'633 


See  Act  XIX  or  1841,  SamcAET  Oedee  uedes. 

,  8. 1,  cL  8  &  88.  14  &  18  ,„  lol 


See  Limitation. 

,  8.  1,  cls.  10,  12  A  16    •••  ...  879 


See  LiHiTATioK. 

■^      '  1 8.  1,  cl.  1a  •••  »,«  ,.,      ,,,  731 


See  HuvDU  Law.  « 

-,  8. 1,  cl8. 15  &  16  ^  8.  2  ...  901 


See  LivITatioh. 

',  8.  I,  Oi.    AO  ,«a  ,«,  (•;         «««        7 


Bee  LiKiTiLTioN. 

,  8. 1,  cl.  16  A  8.  20        ...  .„  Ml       M.  606 


Bee  DscESa  ot  Peitt  Oounco. 


OlENBBJUl  IN08Z.  tii 
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A07^1j3$9^Xiy,8.2...  •..         .     ...  Mt  .M    901 

i!:fee  Likitation. 

The  plaintiff  instituted  asuitnnde^rtHe  old  law  (Beg.IIIof.i793}, 
and  was  nonsuited  on  appeal,  because  the  plaint  was  defective  in 
not  stating  the  boundaries  of  the  land  claimed.  While  tbe  appeal 
was  pending,  Act  XIY  of  1859  came  into  operation.  He  instituted 
afresbsuit,and  claimed  to  deduct  the  time  occupied  in  prosecuting 
the  foi-mer  suit  and  appeal,  under  the  provisions  of  Act  XIY  of 
1859,  8. 14.  ,  Held  (by  the  majority  of  the  Court)  that  the  plaintiff 
was  nonsuited  owing  to  his  negligence,  and  the  time  sought  to  be 
deducted  from  the  period  of  limitation  could  not  be  allowed. 

Per  Loch  aaid  Pumurr,  J  J.— ITnderthe  circumstaiic^'  the  time 
should  be  deducted  in  computing  the  period  of  limita'^on. 

GHX7Ni)£a  Madhttb  Ghuckerbuttt  y.  Bau  Goovak  Chowdbt    553 
-,  8.  14 — Ltmitaiion-^EoceeuHon   Proeeedinga-^PrO' 


seeicjian  of  Suit — Jurudiction.']  Under  a  decree  made  in  a 
suit  bi'on^ht  by  A  against  B^  A  obtained  possession  of  certain 
property.  The'  decree  was  reversed  on  appeal,  but  no  order  was 
made  by  the  Appellate  Court  y^ith  regard  to  mesne  profits.  After 
such  reversal,  B  applied  to  and  obtained  an  order  from  the  Court 
of  first  instance  for  possession  and  mesne  profits.  This  order,  so 
far  as  it  awarded  mesne  profits,  was  set  aside  by  the  High  Court 
as  being  an  order  he  had  no  power  to  make,  no  right  to  mesne 
profits  having  been  declared  by  the  Appellate  Court,  and  as  being 
made  ''altogether  without  Jurisdiction'^  they  held  that  B  should 
have  applied  to  the  Appellate  Court  which  reversed  the  deeree,  or  ^ 
should  have  brought  a  separate  suit  for  the  mesne  profits.  An 
application  for  review  of  tbis  judgment beingrejeoted,  B  instituted 
a  suit  for  $Qch  mesne  profits. 

ffsZd^  jMT  Fbaoock,  C.  J.,  Kevt  and  Macphkbbon,  JJ.  (Loch, 
J.,  dissenting),  that  inthe  pi-oceedings  taken  by  Bin  the  folrmer  suit 
to  obtain  the  mesne'profits  she  was  engaged  in  prosecuting  a  suit 
npoft  the  same  cause  of  action  against  the  same  defendant  within 
the  meaning  of  s.  14,  Act  XIY  of  1859. 

Held,  p€r  XsMP,  Macphskson,  and  Loch,  J  J.  (Pba.cock,  C.  J.* 
dissenting),  that  the  order  of  the  Court  of  first  instance  awarding 
mesne  profits  was  not  aitnull^d  f rom  **  defect  of  jtirisdiction  or  for 
any  such  cause"  within  the  meaning  of  s.  14^  Act  XTV  of  1859 ; 
and  consequently  that  the  period  occupied  in  obtainingand  seeking 
to  uphold  such  order  cQuid  npt  be  deductedin  computing  tbe  period 
of  limitation  for  the  suit  subsequently  brought  by  B  for  themesne 
profits. 

HUSBO  GhVNDBBBoT  CHOWD]E(RT.T.S09«4WO|rnPBBIA   985 
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ACT-1869-XIV,«.15 

Bee  Ejkcticiht. 


%  8.  20 


••• 


««• 


•t« 


•«« 


Pag« 


See  ExtccTXoir  of  Dkckbk. 

»— ^,  i,  J^f^-ProcMclifif  Id  «i/orM  Decree -X^eaAion 


ptooeeding' 

XIV  of  1859»  moieuis  a  proceeding  »ot  ban-ed  by  the  law  of 
limitation,  and  under  which  procea*  of  execation  might  lawfully 
have  iaaued  if  the  proceeding  had  been  opposed. 

bissessub  hullick  v.  hkkaeaja  'duikaj  haha.tab 
Ohubd  Bahadoob 


f  •• 


«« 


I   II  I' 


»^^ 


^■<f  ■■ 


967 


■  ■  I  I  ■]  The  worda  "jodgttent,  deeree,  or 
order"  in  a.  20,  Act  XIV  of  1859,  mean  a  judgment,  decree,  or 
order,  wliichcan  be  enforced  by  execution.  If,  on  appeal,  the  judg- 
ment of  the  lower  Court  be  affirmed,  limitation  runs  from  the  date 
of  such  judgment  of  affirmance;  but  if  the  appeal  is  dismissed 
for  default,  limitation  rnns  from  the  time  of  the  original  decree. 
An  application  for  a  review,  or  a  petition  of  appeal  by  the  person 
against  whom  the  judgment  was  given,  is  not  a  proceeding  by  the 
decree-holder  to  keep  the  decree  in  force.  But  there  is  such  a 
pi*oceeding  if  he  appear  to  oppose  the  application,  or  does  any  act 
to  prevent  the  decree  being  set  aside. 

BiFEo Doss  QoftSAix  V. Cbunobb  SEEKva  Bbuitachabixs    ... 


18 


— ,  Act  rin  of  1869,  M.  a07,  2l6w]    No 

proceeding  will  be  effectual  to  keep  alive  a  judgment,  decree,  or 
order  within  the  meaning  of  a.  20,  Act  XIT  of  1859,  unless  it  be 
bond  fide.  The  word  "  proceeding*'  in  that  section  includes  any 
bond  fide  application,  or  the  last  act  done  by  the  party^  by  'the 
Court,  or  by  the  officer  of  the  Court  in  furtherance  of  such  appli- 
cation ;  hence  it  includes  the  issue  by  the  Court  of  a  notice  .under 

8.  216  of  the  Civil  Procedure  Code  and  the  service  of  it  by  the 
officer  of  the  Court :  but  the  mere  pendency  of  an  execution  case 
Btruck  off  the  file  for  want  of  prosecution,  or  the  striking  such  case 
off  the  file,  IS  not  a  proceeding  within  the  meaning  of  the  section. 

.  Bah  Sahai  Sino v.Shbo  Bahi  8iKa ;  Gubudas Akhulxv. 
GobivNaik 

— 186CU-.XLII,  8.  8 

See  Sall  OuLVBt  Coubt,  Mofvesxl. 

— — XLY.  ,See  PekalCode. 


!•• 


!•• 


•  •• 


1861— XXm,  8. 11 

See  BnctTTXOiroFDBCBSK. 
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^(i^srzr'^ct  VlHof  1859,  m.  270,  271.1  .  An  appeal  does  not  lie 
undttc  ^^  U  of  Act  XXIII  of  1861.  from  aiv  order  made  under  8B. 
.270«9d27Iof  Act  YIII  of  1859,  wUb  regard  to  tbe  elaims  of 
Bereral  rivnl  decree-holder*^  in  respect  of  th^  proceeds  of  pn^rtj 
sold  in  execution  of  a  decree. 

MUIBI KO08B  ▼.  MABABXJA.H  MMRBBWAB  09K8H  StlfO  ...        13 


n  ■  Jitathvieni  under  a.  237,  AH.  VUI  tf  1859.]  One  0f 
j^vifsral  decree*  boldurs,  who  had  obtfiioedfMil^rate  decrees  against 
.  the  same  jodgment-daUor,  attached,  under  s;  237  of  Aoi  YllI  af 
18^9«  a  fund  in  the  hands  of  the  Collector  )l>eloQging  to  the  debtor, 
being  the  surplus  proceeds  of  a  sale  fov  arreai^  of  Qovenuuent 
reyenue  and  the  fund  was  sobsequentli^  attached  by  the  other 
dectree -holders.  The  fund  was  not  suffioient  to  satisfy  ail  the 
decrees  inf  iill.  The  Principal  Sadder  Ameen,  by  order  of  the 
Judge,  heard  the  yarious  execution  cases  togietheri  but  recorded 
separate  orders  in  each  case  for  the  rateable  distribation  of  the  . 
fund  amougst  the  creditors.  On  appeal  by  the  ^rst  attaching 
'  ei'cditor,  who  claimed  to  be  entitled  to^bc  paid!  the  amount  of  bis 
decree  in  full,  to  whicb  appeal  the  rival  deci*ec-holder8  as  well  au 
the  judgment  debtor,  vere  made  pai-ties. 

Bcld  {per  Psacoox,  0. J.,  and  Setoot^-Kabb,  Jacksoh,  and 
HoBHQvsB^  JJ),  that  the  several  orders  of  the  Frincipal  Sudder 
•Ameen  were  substantiaTly  «^ly  one  order  made  upon  one  hearing 
in  one  case  to  which  all  the  execution -ci*edi tors  in  the  several  suits 
were  parties  ;  that  the  rival  decree^ holders  were  properly  made 
^respondents  in  the  appeal  and  could  not  be  struck  out;  and  that 
Ithe  ques^ios^  to  be  determioied  being  one  between  the  rival  decree- 
holders,  and  not  between  the  pa^'ties  in  each  ffuit,  the  case  was 
not  appealable  under  s.  11,  Act  XXIII  of  186^L 

Held,  ^er  MACPAHBHOTr,  J.,  tha-t  thotlgft  no  appeal  would  lie 
•as  regardis  the  rival  decree^holders,  the  appeal  was  maintainable 
•  as  regains  the  judgment-debtor  alone- 

Debn  Dtal  Sahoo  v.  Badha Mubditk  Mohtin  Doss    ...    927 


•,8s.  11, 12&36  ...  ...  ...    432 


^M.23&  24  YiCT..  c.  104,  s.  W. 


mfi 


'^     '    ,ss.  11  &  44  ...  ...  App.  1 

Bee  BrEoiAh  Afpbal. 


Sm  ADTBBSB  Pc»8E88rON. 


S  eKfSRAL  IKDBX. 

Page 
AOT^lBSl'^TKia,  8.  85— iVnirari  of  Sigh  CowU^Jitriidieiicm-^ 
Appeal."]  The  true  oonitrttotion  of  8.  35  of  Act  XXIII  ol  18<{1 
is  that  the  fiUgli  Ooiut  maj  eall  for  the  record  itt  any  eaae  in 
whieh  a  •nbordinato  Covrt  eier^iBee  a  jariadiotioii  wlien  It  baa 
iu»e,  or  exoeeda  it  when  it  has  juriadietioiii. 

The  worda  in  a.  85  **  the  Bndder  Coort  may  set  aside  tlie  d0ci- 
aionpMaedon^ipeaiinaQcheaaehyfehe  aobordinata  Oonrt,  or 
may  pass  each  other  order  in  the  caae  at  to  such  Budder  Court 

may  eeem  right,*'  mean  that,  where  a  Court  exceeds  its  jorisdic- 
iioB,the  High  Oosrt  may  aet  asidethat  part  of  the  ord«V  WlScti 
ia  in  oicsas  of  jariadietion,  and  that;  idierethe  decii^ottortlie 
anhoidinate  Oanrtia  nukb  en  appeal  in  aeaae  in  which  rt  haa  no 
appellate  jimsdieliott,  the  proper  order  iato  set  aaide  the  dednon 
altogellier.  If  an  appeal  he  heard  hy  a  aabordtnate  Court  wUc^ 
baa  no  jnriedietion  to  hear  it,  when  it  ought  to  heard  by  another 
•uhordbiate  Court  wbieh  has  jarisdiotion  to  hear  it,  the  Court 
nMy  tol  aside  the  decision  of  the  Court  which  had  no  jurisdictioii 
and  may,  if  it  think  right,  refer  the  case  to  the  Court  which  had 

jurisdiction,  eren  if  it  be  too  late  to  prefer  afresh  appeal  to  that 
Court.    The  Judge  having  entertained  an  appeal  where  none  lay, 
is  no  ground  for  interfering  with  a  decision  which  the  Legisla- 
ture intended  to  be  final. 
jACKSOir,  J.,  diifered. 

In  TRB  KjLTTSn  OW  THS  PnTITlOW  OV  BVBtkV  CSTAaiE  ...     531 

«  '  Subordinate  Court -^Juriedxeiion — Act 


mum 


X  of  1859, 1. 106— iSals  of  under-lmfMre,  Finality  of -^Appeal]  A 
Deputy  Collector  sold  an  under*tentire  In  execution  of  a  decree 
for  rent.  An  appeal  was  made  to  the  Collector  on  the  ground  that 
the  tenui'e  could  not  be  sold  unless  execution  had  been  previously 
issued  against  the  moveable  property  of  the  judgment-debtor.The 
Collector  affirmed  the  decision  of  the  Deputy  Collector,  but  on 
review  set  aside  his  former  order,  on  the  ground  that  he  had  no 
jurisdiction,  the  sale  having  taken  place  under  the  provisions  of 
Act  X  of  1859.  An  application  was  made  to  the  High  Court  imder 
8. 35  of  Act  XXin  of  1861  to  set  aside  the  order  of  the  Collects, 
on  the  ground  that  the  Collector  had  no  power  to  review  his  own 
judgment,  and  consequently  his  fii*st  order  stood,  which  the  High 
Court  ought  to  set  ande,  and  pass  such  order  as  it  might  think 
right,  and  reverse  the  order  of  the  Deputy  Collector.  The  ques- 
tion was  referred,  to  a  Full  Bench  whether  s.  85  Itppliedta^he 
order  of  the  Collector.  The  Full  Bench  refused  to  consider  the 
question  referred,  on  the  ground  that  it  was  the  intention  of  Act 
X  of  1859  that  the  sale  by  the  Deputy  Collectbr  should  be  final' 

In  THS  MATTXB  OF  TSlTKTXnON  01*  DOOOlTAS KaZI       .m     517 
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AGT^)861— XXm,  8. 36  ...  ...     i   i     i..      '        .k.    541 

Be%  Execution  of  Dbcbh. 
—XXY.    S«e  Cbimihai.  PBOCfUTO*  eOM.  •* 


*180d-^YI  (6.  C),  n,  1, 19*-JiirM»0ltol»  cif.lDffMilif  fSOkxUrr-^ 


AppMl^AciX  of  1859,  «.  ISO.]  A  Depm/  OoOQo«0r'««iii»<»e> 
under  s.  19  of  tlie  Bengal  Act  YI  of  1862^  Ji^ar.  an  appeal  from 
the  judgment  of  another  Depnty  GoUeqfcori  J^rm  4f  «^  e«M  ia 
referred  to  him  by  a  Collector. 

Semfrle.— The  object  of  that  section  was  to  give  to  Deputy 
CoDectoTB  speciidly  entrusted  with  such  powers,  all  the  powers 
wldefa  were  conferred  on  Depnty  Oollectotii  ilpon  reference  by 
the  OoUectOkrs,  or  on  Deputy  Golliectors  placed  Itt'ciharge  of 
subdivisions  itithont  snch  reference. 

Kaixt  KiuaaxN  Rot  Obowdbbtvv  SBymnrcnrSABBUR 

KatBAKHATOOX        ...  .r.       "      r.i  '  .-.:*  «10 

'  i*i  '     X,  8o<r«p,  B.  Abt.  11,  NoCT  P  ...  ...    511 


S€s  Btaxp  Dittt. 

XV,  B.  1  —  Commnlatum  pf  AoiOeBeer-Ptiuil  Cecle 
(Aet  XLV  of  I860;,  $.  59.]  An  officer,. who  in  the  exercise  of 
the  powers  described  in  s.  1,  Act  XY  of  1862,  has  passed  a 
sentence  of  imprisonment  for  seven  years,  has  power  under  s.  59 
of  the  Penal  Code  to  commute  that  sentence  into  one  of 
transportation  for  the  like  period. 

,    Jacksov,  J.,  dissented. 

Thb  QuSEiN  V.  BOODHOOA  ...  ...  ...     869 

See  Bbvisw  iv  Cbimihal  Casbs. 

■XWJ4.*""»VX  •••  ...  ...  ..i  .••     Vox 

See  Whippiho. 

.1865— Yni  (B.  C),  p.  16    ...  ...  ...  ...    646 

See  UndBb*tbnubb,  Salb  of. 

— XI,  s.  6    ...  ...  M,  ...       675,687,691 

See  COBTBIBUTION. 

-,  88. 19  &  20       •••  .-•  ••*  •••    886 

See  EzEcuTioir  of  Decbbb. 

— — ,  s.  22— ^/erence  io  High  Cowi,"]    Under  s.  32  of 


Act  XI  of  1865,  only  questions  which  arise  in  the  trial  of  a  suit 
and  not  questions  which  arise  on  an  application  for  execution  can 
be  referred  hj  the  Small  Cause  Court  to  the  High  Court. 
.    Abakd  Chavdba  Maeumdab  v.  Gobabphaw  Khak    •••    457 

ADJUSTMENT  OP  ACCONNT...  ...  „.  i..       3 

See  EtidbvoB. 


zii  OHBrS&Ab  IKDSX. 

Page 
AD JUSTMSHT  or  BBNT,  MODS  OF      ...  .^  .^   t^ 

8m  K4BVLXAT,  BCIV  VOE. 

ADMIN18TBATK»»0flilTmGA:TB0F../  7S0:19& 

^5NAoiXL.OFl858»w.7,ldJfc2JL    ^«e Oovby W Waads. 

ADMI06ION  BT  DBFBKDANT '  ...  ...    904 

8n  OV0V  Au>ttlNDI.    ' 

ADTERSBFOSSBSSIDK  *  ...  ...    18a 

Bes  LixiTATZOir. 

.  £iiu2ttZraui — Female  Meir— Suit  by  B^ver- 
$ion€r  ^  CamnqfAciioii-^LimitiiUion*'}  Advert  pofisewon  a^^amt 
a  Hinda  fomiile  heir,  which,  would  bu*  her  right  at  wut  is  she 
were  aliye,  will  equallj  bar  that  ol  the  reyenaoner. 

XOMK  GK0NDKE  GHOCVKSBtrTTT  v.  GtTEV  PnUiA»  DO88  lOOB 


* 


wal^Ad  XXin  of  1801,  «.  £r.]  The  ow^ert  of  a. 
Bishenpore  aued  to  aet  aaide  a  survey  award  and  alter  a  map  (1855) 
which  denuircated  certain  lands  as  cultivated  and  uncultivated 
bclbngfingto  GoTemaient,and  in  the  posseseion  of  gLatwalg.  Uer- 
tain  gliatwali  lands,  part  of  the  zemindari  of  Biahenpoi^e,  had  been 

giren  up  to  the  Grovemment,  by  the  zemindars,  in  1802.  and  the 
ghatwals  had  since  paid  a  quit-rent  to  Government  for  the  Rame. 
The  plaintiffs  became  purchasers  of  the  patni  iii  1839,  under  a  sale 
for  arrears.  They  admitted  that,  as  to  the  uncultivated  lands, 
they  had  never  been  in  actual  possession  or  in  the  i-eCeipt  of  any 
rents  since  they  purchased,  but  they  aille^ed  that,  from  that  time, 
the  ghatwals  fraudulently  or  dishonestly  refused  to  pnythom  wants, 
in  respect  of  the  cultivi^^  lands,  as  they  had  done  to  their  pre- 
decessors; and  that  the  ghatwals  had  encroached  upon  Jthe  - 
uncultivated  lands.  The  ghatwals,  on  the  otl^er  band, stated  that 
they  never  had  paid  rent  to  the  patnidar,  and  that  the  lands  were, 
in  all  included  with  those  for  which  they  paid  a  quit-rent  to 
Government. 

Held  (Loch,  J.,  dissenting)  that  the  ghatwals,  if  proved  to  have 

been  the  tenants  of  the  plaintiffs  or  their  predecessors,  could  not 

•  acquire  a  title  against  them  by  adterse  possession  for  twelve  years . 

Per  Peacock,  CJ. — ^The  issues  are :  (1)  whether  the  ghatwals 
paid  rent  for  the  cultivated  lands  to  the  patnidar ;  (2)  whether  £lio/ 
cultivated  or  nncttltirated  lands  form  part  of  the  patni  estate ;  (3) 
whether  the  ghatwals  were  in  pocisession  of  the  uncultivated  lands 
from  1839,  or  for  a  period  exceeding  twelve  years  iJefore  the  com- 
mencement of  the  suit;  (4)  whether  they  paid  rent  for  the  same 
to  the  patv.idar.  >  .        •    ■ 

E.  WaSTON  V.  THBGk)VBEWlfBNT,,i  ,.  ...  ...     182 


GEmBiLL  JJfBBZ..  xiii 

Page 
AGREEMENT  ...  ...  I  i  .      .^         -  9»t;mi 

ALIENATION  BT  FATHER    ...  ...  ...  731,  1018 

See  UiVDV  JiAi^, 

— ^ '  — ' HnfDU  WIDOW  ...  .,.;  48;  588 

See  HiKDu  Law.  .  Sb^  f(iiiT  Suit. 

ALTERATION  OF  NATURE  OP  SUIT    ,... ...    Wl 

Se<  Plaixt,  AMBinxHraT  09< 

ALTERN  ATI  VECHABSE  AND  OaKVlOnON*-- JPWttf  BviSmee^ 
Penai  Code  (Act  XLV^f  166(^»  •.  IS^^^Ortm^Mul  iVoceikit^  Code 
{A(^  XEV^  1861),.  M*  d4Sy  381,  882  cL  hr^Exfidmiee'^Adb  U  of 
1855, 8*.  32.J  The  prisoner,  who  to  ft  witaei«  itt  ft  former^toe  kad 
made  one  statement  bflore  theMag«itr«l^and  ftoontFarj one l>e* 
foretlior  Seseiont  Judge,  vmk  tried  «2id  eotttibted  ollianruig  either 
given  false  evidence  before  th^  Judge  or  giv«tt  fftli^  evidence 
befc^re  the  liIa^*^Biiraie. '  2M<l*^(NoKMAlr  a(nd  Camp^bll/  J  J. 
'  douVting)  the  conviction  was  right.   .        '  /  ^       / 

ITeU^  also  (Campbbll,  J.,  differing)  the  evidence  titketf  Wore 
the  Judge  was  admissible  on  the  charge  of  having  glv^n  f^Ise 
evidence  before  the  Magistrate.' 

The  QuEfiN  V.  MusBT.  Zamikan    ...  ...  ...    521 

AMENDMENT  OF  PLAINT  .  ...  ...  ...      '581;  App.  8 

8ee  Plaint.    See  BfeauKPTiOK. 
ANCESTRAL  PROPERTY       ...  ...  ..r»  .       7^1$  1016 

fifes'HXNDtr  Law. 

APPEAL   ...   5W;41;5;18;927;517;  581;eiO;7SOr  1;  894^362; 

892;  432 
Bee  Act  VIH  ot  1859,  s.  827.  'Bee  Acr  X  or  1859, 
s.  25.  See  Act  X  ot  1859.  ss.  28  A  180.  6ee  Act 
XXKI  OF  1881.  8. 11.  See  Act  XXIIt  of  1861, 
B.  35.  See  Act  VI  OJ^  186fl  (B.  O.),  sa.  1  A  IP. 
See  OnTMnrAt.  PftocsotmB  Ooni  (Act  XXV  of  3861), 
Bs.  482  &  4^.  &9e  hAMMt^ua.  Sm'^LvptBUB 
•    .  .  Patent,  1865,  els.   15;  &.^..   JS^e  ^l^yiiBV^n  See 

REViaw,  AjDMiBsioiH  or,  aftsr  FBEsciuBiq}  Period. 

6'ee  23  &  24  Vict.,  c.  104,  s,  15. 

•  •      ' 

■»  Act  X  q/  1859,  s.  .77-*/t»mdictiaft.  V  CiviZ  CoutLl,  No 
appeal,  liea  to  the  Judge  from  the  decree  of  a  Colliector  passed 
under  a.  77  of  A«itX  of  1859  in  a  suit  for  a  snmlesa  ^ban  Ra.  100 
in  valua. 

Sted  Hameedoodeen  v.  Stbd  Moultie  Rateooddjssn 


sir  GUIBAL  UTinDL 

Page 
AFP9AI#-Oo*«^«<  Vm  </  1859,  m.  187,  189, 198,  196.]  Edd   . 
(HACPBEBaoVvJ^dcHibtiiig),  anftppealwiUlieoaamereqnestkni 

Oeiohabx  Lax  BoT  T.  BuvDAB  BiBi  ...  ...    496 

«—^—>  OBJECTION  ON        ...  ^,  ...  ^.    687 

iSM  PEJLCTtOS. 

'  Ad  vm  of  1859,  «.  Ste.]  The  fiwt 
Comt  held  that  the  pLumtiC^  avit  inm  barred  by  the  law  of 
limkatioiit  bat  the  decisiaii  wa  laiuaei  cm  appeal^  aBdthe  caae 
waa  reMaaded  1^  thm  hnfer  AnpeBate  Cootl  lor  trial  oathe 
meritB.  The  ftrat  ODvrt  tfim  gafe  a  deoroe  I6r  the  i^aintifl,  but 
on  appeal  the  lever  AppeUate  Ooinrt  dJaniaied  the  aait  on  the 
merits  The  piahiliC  pielened  a  ap^ciad  appeal  to  the  High 
Govrt.  jBeId»  ItwaaeoipBNttttQtfae  defemdanii  onaaeh  appfal. 
under  a.  dl8  of  tlK  OieU  Aroeednm  <Met  to  raiee  the  olijectioii 
that  the  aait  waa  ben^  by  the  law.ol  limitfiliaa. 

Iir  THa  lUtvaaoF  tmnjhamoficii  Uammjl  Hdout  BAHAHira    429 

.  BB8T0BATI0N  OP  ...  ...  ...  ...    730 

See  Ap?b4X  to  Pbxtt  Couikhl. 
TDCB  FOE  FtLEFEBJilNa^LimUaium^Peniene^  qf 


Applicalum  far  Bmew."]  In  oompnting  the  period  within  which  an 
appeal  maj  be  preferred,  the  time  daring  which  an  application  for 
reTiew  wa>!i  pending  ia  to  be  excladed. 

la  THX  KATTBK  OF  TBI  PlTITIOV  OF  BftOJSVDBR  OOOKIR  BoT       728 

NoBBo  Sliiaiv  Stve  ▼.  Kaxxvjbx DjLaaat  ...  ...    349 

I  ■  111        ■      Ml  ■      BeMonakU  Qtamtidfar 


enlarging  Time^-^Beview.]    The  plaintiff ,  againat  whom  a  decree 

had  been  giTeOt  did  not  appedi  within  the  twen^  daya  allowed 
for  that  parpoee;  bat  after  the  expiration  of  more  than  a 
month,  he  inade  an  appUcaAkm  for  a- review  oi  jodgment,  which 
waa  refaa(4  after  nine'  montha.  Nineteen/  daya  later  he  applied 
to  have  the  time  lor  filing  hia  appeal  eolarged.  HMf  that  the 
applieatioa  waa  not  made  in  tipie*  pnifioient  caoae  waa  not  shown 
f  Dr  no*  having  preeented  the  appeal  within  the  Uanited  period. 

NoBBO  KxaaEN  fiuM  V.  KANnras  DAaass.    ...  ...    349 

APPEAL  TO  PEirr  COITNCIL  ...  ...  6C5;  74t 

Bee  EzBCTTTioK,  EasTiTiTttoir  ofPeopkbtt  taken  iir. 
See  Eeo.  XIV  of  1797,  s.  4. 
■  Letiere  Vaieni,  1865,  oil.  89  ^ 

40— Order '  in  ISxeeuiian,']  An  appeaf  liea  to  Her  Majeaty  in 
Gooncil  from  an  order  paiaed  by  the  High  Court  in  a  caae  of 
execution  of  decree  in  which  the  amount  involved  exceeds 
Es.  10,000. 

MvaaAXAT  Yelabtx  BwQjm  v,  EvoaHOSATH  PwsiD        747 
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APPE  ALTO  PRIVY  COUNCIL— Xe««r»  Falmf,  1865,  el  ^m^B/ule$  - 
of  ISdS-'IdmUaUon-^** Judgmeiti made  on  Appeal*'}  When  an 
application  to  review  a  judgment  is  rejected  by  the  High  Oom-t, 
the  BIX  months  allowed  for  appeal  to  Her  Majesty  in  Council  run 
from  the  date  of  the  judgment  and  not  from  that  pf  il^e  order 
rejecting  the  review. 

SocDAiciKf a  DossBB  ▼•  Maharai>  PsEBAf  Mahitab  Chasd 

Bahadooa  ...  •••  •••  ••'     ^^ 

,  I      Powen  of  Higih   Oemri^ReetO' 

ration  of  Appeal,']  After  an  appeal  to  Her  Majesty  inr- Council 
has  been  dismissed-  for  default,  or  for  any  rcaaon  removed 
from  the  file  of  the  High  Court,  under  the  law  or  under  the  rules 
of  the  Court,  it  is  in  the  discretion  of  the  High  Court  to  restore 
the  appeal  after  the  period  of  six  months  allowed  for  preferring 
such  appeals  has  expired. 

In  the  mattek  of  the  Pettttok  o?  Radha  Bk^ode  MisbEE  ...    730 

-,  PENDENCY  OP  ...  ...    541 


gee  EXBCTTTION  OF  Dbcbbb. 

ARREABS  OF  RENT,  SUIT  TO  SET  ASIDE  SALE  FOE       379,  382 

gee  Rent  Salb. 
ARREST    ... 

gee  EXBCTTTION  OF  Dbcebb, 

ASSIGNMENT  OF  DEGREE...  .-  -  ^^ '  ^^ 

SeeDBCREE.    gee  ExECtmON  of  Dbcbbb.  ^ 

ASSIGNEE  OP  INDIGK)  FACTORY,  LIABILITY  OF  ...      M 

See  Indigo  Factoey.  . 

ATTACHMENT,  SUIT  FOR  DECLARATION  OF  LIABILITY 

TO       ...  

See  Execution  of  Dbceeb. 
UNDER  ACT  Vra  OF  1839,  fc.  287  o.  ...    ^7 

gee  Act  XXm  OF  1861.  8. 11.' 
AWARD,  REJECTION  OFIAPPLTCATION  TO  PILE        -  ...    605 

gee  Act  Vm  OF  1859, 9. 327.  - 

^ .  OF  SETTLEMENT  tAUTHORITIES^  8UJT  a:0  SET 

App*  5 
ASIDE...  ...  -  -  •'•  ^^ 

See  Settlement  Awaed. 
OF  SURTEY  AUTHORITIES    ...  -  -    ^^ 

See  Act  XIV  of  1859,  s.  14 
BAI-BIL-WAFA 

gee  Mahomedan  Law.  „^n^  t»-dt>  a  v 

BOND,  UNREGISTERED,  CHARXJING^LAND  WITH  REPAY.    ^^ 


MENT  OF  DEBT 

See  LllIiTATXON. 
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Page 
BREACH  OF  OONTBAOT         ...  ...  ...  500,909 

Bee  LiKiTATiair.    8m  Act  XIV  ov  1869,  b.  1,  cls.  9 
A  10. 

BUILDINGS,  BEHOTAIiOF— £aiidIori«iuI  Tefumi-^Imprmtemeni 
by  TetuMii]  According  to  the  usages  and  cnstoms  of  this  oount  ly, 
baildiBgs  aad«ther  sock  improTemenis  made  on  land  do  not,  bj 
the  mere  accident  of  their  being  attached  to  the  soil,  become  the 
property  of  the  owner  of  the  soil.  The  general  rale  is  tbat»  if  he 
who  makes  ike  improrement  is  not  a  oMre  iMSpasseri  bat  is  in 
possession  nnder  any  honk  fAt  title  or  oUim  of  title,  he  is  entitled 
either  to  remote  the  materials,  restoring  the  )aad  to  the  state  in 
which  it  was  before  the  improrement  was  made,  or  to  obtain  com- 
pensation lor  the  yalne  of  the  bnilding,  if  it  was  allowed  to  remain 
for  the  benefit  of  the  owners  of  the  soil ;  the  option  of  taking  the 
building,  or  allowing  the  removal  of  the  materials,  remaining  with 
the  owner  of  the  Isnd  in  those  cases  in  which  the  bnilding  is  not 
taken  down  bj  the  baildsr  daring  the  continoance  of  any  estate 
which  he  may  possess. 

In  tRB  MATTSB  OFTHS  PETITION  OF  ThAKOOB  ChUKDBB 

Paba.xa.nick  ...  ...  ...  ...    595 

CANCELMENT  OP  LEASE,  SUIT  FOR  ...  ...  ...    972 

Sm  Ejectment,  Suit  fob. 

CAUSE  OF  ACTION.  .  ...  592;  1008;  500,  618,  App.  10 

See  Act  X  of  1859,  ss.  SO  &  32.    See  Adtbrse  Possbb- 

8I0N.    Btt  Limitation. 

CAUSES  OP  ACTION.  JOINDEE  OP       ...  ...  ...    620 

•Sm  Jubisdiction. 

CEBTIPICATB  OP  ADMINISTRATION...  ...  ...    199 

8tt  COVBT  OF  WABDS. 

, ■   r  ■    ■■    ■      ■  AND  GUABDIANSHIP, 

RECALL  OP       ...  ...  ...  ...  ••    720 

Sss  Act  XL  of  1858,  ss.  7, 19  &  21. 

—— UNDER  WILL  ...  ...  ...  ...    58? 


8as  Rbnt  Suit. 

OHAxmjiJSi  ...  •••  •*.  *.*  *■*        *      *••    vmx 

See  AltbbVATITB  — 

CHARGES,  JOINT    ...  ...  ...  ...  ...    750 

Bee  Cbiminal  Pbocxdubb  Codx,  as.  402—407. 

CIVIL  APPELLATE  JURISDICTION  OP  HIGH  COURT       „•    694 
See  Lxttbes  Patbvt,  1865,  els.  15  h  99. 
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Page 
CIVIL  OOURT,  JUBI8I>I0TI0N  OF       ...    636^;  21 ;  6 ;  364 ;  625 ; 

&19 ;  351  i  630  i  879  i  382 ;  109 ;  628: 
See  iiCT  VIII  or  1859»  a.  14.    See  Acs  X  op  1859;  a.  25. 
8ee  Act  X  ov  1859»  w.  28  <fc  160.    See  Aoi  X  of    . 
1859,  as.  77  &  150  TO  159.    iS^a^AcT  X  or  1859, 
aa.  10(^  107  &  151.    See  AoT  X  of  1859^  aa.  106  & 
151.    CTm  Afps^.    See  FicaR¥.    See  Runt   8alb, 
Suit  to  bbt  a8Id«.    Seer  Risanifprioir.    See  Sua  for 
Obolaratiok  op  T^tlb  ahd  Po8asss4o»» 

CO-DEFENDANTS    ...  ...  ...  ...  68T,.691 

See  CoHTRiBunoir. 

OOLLEOTOB,MANAaEMBNTOF.fOINr  ESTATE  BY  ...    655 

See  Bbo.  Y  of  1812,  a.  26^. 

COMMUTATION  OF  SENTENCE  ...  ...  ...    86^ 

See  Act  XV  o»  1862,  s.  I 

COMPENSATION       ...  ...  ..•  .-  ...    630 

SeeWUBiBLY. 

CONDITION AI*  SALE  .^  ...  ...  «•    16^ 

8ee  Masombdav  Lav. 

CONFiaMATORY  GRANT       ...  ...  ...  ^.    55^ 

iSTee  GhatwaL* 
CONSTRUCTION  1344  OF  17th  Juwi  1842  .^  *..  ..;    345 

See  Decebb,.  AaaiONicBNT  of. 

CONTRACT,  BREACH  OF        ...  ...  ...  500;  909 

See  LmiTATWH.    See  Act  XIV  w  1859;  a.  1,  ols.  9  &  10. 

CONTRIBUTION       ...  ...  ...  ...  ...    938 

See  Dbcebe,  Satisfaction  of. 


Co-defeAdanie^Faiifmeni  of  Amount  of  Decree-- 


SmaU  Cauee  Court  JvrUdiction^Aet  XI  of  1865,  s.  6.]  A  anit 
for  contribution,  where  there  is  no  contract  ezprees  or  implied, 
cannot  be  entertained  by  a  Small  Caoae  C6nrt. 

Sbbeputtt  Rot  v.  Lohabam  Bot       .»•  ...  ...    68T 


—  ■■  Oo^eharere^Paymeni  of  Government  Eevenue— 

SmaU  Came  Oowrf  JwriecHetwn^Aei  XI  of  1865,  e.  6.}  Where 
one  of  aereral  co-aharera  in  an  eatate  paying  revenne  to  (Sovem- 
ment  haa  paid  the  revenoe  dire  upon  t.he  whole  eatate  to  prevent  it 
from  being  sold,  a  SmaU  Oanae  Coqurt  haa  no  jariadiction  to  enter- 
tain a  anit  brought  by  him  againat  the  other  co-shareisa  for  con- 
tribtttion, 

Bambux  CHmAjraxo  v.  MoDooaooDiON  PAWCaowfiBRT     ..,    675 
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C0NTRIBUTI0N-*F^-Mie»2Na  and  amr^-^thdrfendanU^  Smalt 
OauM  Oouri  Jwitdieiim  --Aei  XI of  1 865,  t.  6.]  A  rait  bj  a  Bursty 
for  rooorery  of  »  Mtm  not  ezoeeding'  Bs.  500,  wbiefa  he  had  to  pay  i 
on  aooonnt  of  hn  |wiaotpal,  is  oogntsaUe  by  a  Small  Caase  Court. 
A  Bvit  for  ootttvibutioQ  ia  not  cogaixible  by  a  Small  Caase  Court, 
unless  theie'is  a  eontract,  express  orfmplied,  between  the  parties. 

6Hi.Boo    Hajeb   9.    Noosij    MoLLAn;   Sbiikh    Jokee?   tf. 
Bbsikh  Noboo  ;  Bbabut  Chundejl  Duttv.  DsHe^a  Gopi  ...    691 

CONVICTION  ...  ...  ...  ...  ...    521 

See  Altebnatitb  Chaegb. 

,  ERRONEOtUS    ...  ...  ...  ...    488 

See  Nsw  Tbuu 

CORROBORATION  ...  ...  ...  ...  417,459 

See  Btidbbcb. 

CO-SHARBES  ...  ...  _    ^75 

See  CoBTBiBVTioir. 

COSTS       ...  ...  „,  ...  ...  .,.    49§ 

SeejLFFMkZ, 

COURT  EXBCCTING  DECREE,  JURISDICTION  OP  602,  970 

tee  ExicuTioN  or  Dbcbib. 


OF  WARDS-Ceyii/lcols  of  AdmmietraHfm^Ad  XL  of 


l858—Bs9»Za«oa  ^ ,  „  ^„^    ^^ 

Tented  by  Act  XL  of  isSS  f ^ln  takings  if  ant  andwr^tot" 
under  its  protection  by  reason  of  a  certificate  of  administration  to 
the  estate  having  been  gi-anted  by  the  Civil  Court.  The  Court  of 
Wards  has  a  right  to  assume  charge  of  the  estate  although  origin- 
ally It  may  have  refrained  from  acting. 

Madhusubab  Sibo  v.  Thb  Collictob  op  Midnapobb  iq» 

COUNSEL,  HEAEING  TWO  «^  «in»APOBB  ...    199 

See  Faactjcb. 

CREDITOR  OF  INDIGO  FACTORY  ...  54 

See  Indigo  Factoey. 
CRIMINAL  CASES,  REVIEW  IN  ...  .0^ 

Bee  RsviBsr. 

• PROCEDURE  CODE  (ACT  XXV  OF  1861),  s.  46         951 

.  See  Whiff iBG. 

"  — ,  s.  171    ...    426 


...     609 


See  Cbihinal  PaocBawBas,  Stat  of. 

-,  ss.  242/381 


^^''\^  .'     '      '  ...    521 

See  AuBJUk'ATivB  Cbahgb, 
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CRlMINALPBOCBDUraiCODE(AOTXXVOF1861),  ss.  402-407 
'^PowenijfHighCfmH^Appetd^Bmsion^AUeraHon  of  Verdict 
atid  Senienee-^aifU  Charges,]    The  High  Court  hdB  no  power, 

either  as  a  Gourt  of  Appeal  or  as  a  Court  of  BeTision,  to 
reverse,  alter  or  set  asideaviBrdict  of  acquittal  erea  if  it  be  con- 
trarj  to  t^e  evidence. 

A  Magistrate  should  not  send  up  joint  charges  to  the  Sessions 
Court  against  persons  who  take  part  in  a  riot  on  opposite  sides,  as 
they  have  not  a  common  object.    But  where  a  pei-son  had  been  so ' 

jointlycharged^andlightly  convicted  by  the  Sessions  Court,  ^2(2 ' 
(MaophbbboNi  J.,  dissenting)  that,  as  the  jprisoner  had  not  been 
prejudiced  by  the  mistakeof  tfaeMagistrate^the^e  was  no  suffici<^t 
ground  for  setting  aside  his  conviction  or  ordei-ing  a  new  trial. 

Qttbbn  v.  Shbikh  Bazu...  .:.  ...  ...    750 

: ,  88. 408^405.-     • 

4U7  Cfr  4x9  •••  ...  ,..  ...  ...     44o 

See  Bbtisioit. 

"i    I.  .  '       '  ^  88.  404,  405 

cE  40tf     ...  •••  ...  ••.  •«•  •..      vOO 

See  Bbvibw  in  Cbihikal  Casks. 

■   >,8S. 405^428    484 

See  Bevibiov. 

■  ,  88.  419  &  426    459 

See  Etidencb. 

CBIMINAL  PBOCEEDINGS  EST  THE  MOPUSSIL  ...  App.  11 

See  Eyiobkcb. 

■  ,  STAT  OP— Powers  of  High  Courts 

Perjurg-^Forgery'-'Oriminal Procedure  Code  {Act  XXV  of  1861), 
8.  i71.]  When  a  Civil  Court  directs  that  criminal  proceedings 
be  taken  against  a  party  to  a  suit  before  it  for  perjury  or  forgery, 
the  High  Court  has  no  power,  on  an  appeal  being  preferred  against 
the  decision  of  that  Court,  to  direct  that  such  proceedings  be  stayed 

until  the  appeal  shall  have  been  heard  and  determined. 

Ih  the  mattbb  of  the  Petition  of  Bampbasad  Haiba    426 
CBOSS-DECBEES     ...  •    ...  ...  ...  •••    ^03 

See  ExECUTioir  of  Decbee. 
CULPABLE  HOMICIDB  ..,  ...  ...  -    ^^ 

See  Bevisiok. 
CULTIVATION  BY  PEBSON"  m  WBONGFUL  POSSESSION  1003 

See^  Mesne  Profits,  Calculation  of. 
CUMULATIVE  SENTENCE     ...  ...  ...  ...    ^^l 

See  Whipping. 
DAKHILA,  PBOOP  OF  ...  ...  ...  ...    ^ 

See  Evidence. 
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«•  DECISION**  ...  ...  ...  ...  ...       1 

■     OF  OOLLBCTOB''  .*•  ...  ...    964 


Sm  Act  X  ov  1859,  m.  77  A  150  io  159. 
DECLABATXONOFUABnJTTTOAOTAOHlCBirr.finirFOB    709 

8m  BzBounoii  of  Dsomn. 
^-'^---—TlTLSAiroPOBSBSSION,  SUIT  FOB  ...    628 

8m  8<riT. 
DBOLABiLTOBTDBOBBB      ...  .«.  ...  592:15 

8MAOTXovl859,is.a9Aa8.    8m  BnT  AT  bihavobd 
BATBfl,  SviT  worn. 
DBCBSB.    Sm  SxcovTiOH. 

^^^^■^■^•^  •••  •••  .«.  *•«  «••  ail  Sff* 

Sm  Kabuliat,  Suit  vqb. 
•  ,  A83IQKMBNT  OF     ...  ...  ...  ...    503 

8m  Ezktutiov  or  DscBn. 


SmeinUiim  Sale.  SuU  to  $0t  onde— OmelrvcfiQft  13^  ffVUk 
1842.]  The  plaintiff  pnrohaaed  lands  which  had  been  pledged 
to  the  defendant  on  a  bond«  and,  aab^equentfy,  in  order  to  prerent 
their  being  taken  in  ezecntion  of  a  deor^e  obtained  by  the  defend- 
ant for  the  amoant  of  the  bond,  the  plaintiff  parchaeed  the  decree 
from  the  defendant,  who,  notwithstanding,  took  out  ezecntion 
against  the  lands  and  sold  them  as  though  the  decree  had  ne^er 
been  sold.  In  a  sait  hj  the  plaintiff  to  recoTcr  poooowion  of  the 
lands  and  for  rerersal  of  the  ezecution  sale.  Held,  it  was  no  defence 
that  the  plaintiff  had  not  notified  this  pnrchase  of  the  decree  to  the 
Court  in  compliance  with  Construction  1341  of  17th  June  1842. 

SzTABAK  Sahit  t.  Mohan  Mandab  ...  ...    345 

%  EXP  ARTE,  APPLOATION  TO  SET  ASIDE— i4c«  F2TJ 


of  1859, 1. 1  l^-'Ad  X  of  1859, «.  58— Pracew  to  eirforee  Jttdgment^ 
LimUaiion,']    Process  fi>r  enforcing  jndgpnent  is  ezecnted  within 
the  meaning  of  s.  119  of  Act  Till  of  1859  and  s.  58  of  Act  X  of 
1859,  when  an  attachment  of  the  property  of  the  defendant  has 
taken  place :  and  any  application  by  the  defendant  under  those 
sections  to  set  aside  an  ev  parte  decree,  must  be  made  with  in  thirty       • 
and  fifteen  days  respectively  from  the  date  of  the  attachment. 
Eadha  BuroDB  Chowort  t.  Dioukbu&kb  Dossbs;  Nmro 
KisaoBB  Dobs  Mohuvt  t.  Tu  M^habaja  or  BahowAn       947 
—  FOR  MONET  .•.  ...  ...  ...      72 

See  MOBTGAOBB. 

— ,  FRADULENT  ...  ...  ...     625;  379,  382 

8m  AoT  X  OF  1859.  ss.  106, 107  &  15L    SMBBNtSALB* 

SXTIT  to  SBT  ASIPB. 
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DECBEB  flOLDEBS,  ETVAL  ...  ...  ...       13;927 ;  IQ22 

Sae  Act  XXIII  ef  1961, 8.  U.  8ee  fiiesv  or  Acnov. 
OF  V^iyTDOirSOlh--'hmiMim^Aci  XIFV1859, 
«.  1,  el.  16  A  $.  iO-^Jd  XXV  <^  18t2,  m.  1  4  4^3  A  4  Fm. 
IV^  €.  85»  «.  48-3  ^S  4  Wmr  IT,  «.  41.  a.  S)l.]  1^  Pb4Gook, 
C.  J.t  Tebvoe  and  Ii.  8.  jAOKOOVy  J.J«^A:deerfe  of  Heriffjesty  in 
Gotmoil  !■  neitber  adetn^of  aCoort  estabUshed  bjBojral  Char- 
ter, nor  a  decree  of  a  Conrt  not  established  by  Bojal  Charter, 
within  8. 20  of  Act  XIV  of  1869.  Therefore,  that  Act  doee  not 
apply  to  auch  decrees.  8. 1  of  Act  XXYIII  ef .  1852  coly  pres- 
cribes the  procedure  for  executing  such  decrees,  «ad  does  not 
apply  any  law  of  limitation  to  them. 

Per  Mem  Owriam.'-^The  legislatare  of  this  country  has  no  authority 
to  pass  any  law  limiting  the  period  during  which  decrees  of  Her 
Majesty  in  Council  should  be  executed. 

Mi7«8T>  Air AiN^AiCi^n  Dasi  ▼..  Pubva  Cukhi>iu  Sot  ...    506 

■  :     ,  PAYICHMT  OF  ...  ...  ••.  ...    687 

,  PROCSBDING  TO  laSTFOBCE   ...  ...     718;  967;  709 

See  Aer  XIY  oP  1859>   s.  20.     See   Exscution  of 
Dboru. 


.,  PURCHASE  OF,  BY  0HB  OF  JOINT  JUDGMENT' 


DEB10B8  ...  ...  .  .  ...  ...    938 

Bee  Dbgbii,  Bltisfacuov  op. 
.— — ,  SATISFACTION  OP  ...  ...  ...  ...      18 

See.SuMiuBic  -Ban  pob  Bbkt. 


Pvrc^cue  of,  hy  one  of  joint  Judg- 


ment'dehtort^^BtBeeution-^QuitfoT  Contribution.']  One  of  several 
joint  judgment-debtors  who  has  taken  an  assignment  of  the  decree 
cannot  execute  it  against  his  co-debtors.  His  only  remedy  is  to 
sue  them  for  contribution  towards  the  amoimt  be  paid  for  the 
decree  in  the  proportion  in  which  they  were  bound,  inter  $e,  to 
satisfy  the  decree. 

*  In  tbb  KAnBB  op  tbb  Pbhtiov  op  Dioi71cbubeb  Dabbi; 

In  tbb  xattbb  op  tbb  Pbtitiox  op  Soboop  Chitncbb 

HaBBA  ...  ...  •••  •••  •••      9uo 

DEED,  PAROL  BVIDBNCB  TO  VARY  ...  ...  383,899 

Bee  Bvidbkob. 

8se  Pni<»tiTT. 
DEFENCE,  FAILURE  TO  PROVE  ...  ...    638 

860  .EKHANQSimn  07  iteNT. 


zzli 


Gl!in!&A.L  VSmKL 


••# 


DEFENCE*  DISHONEST 

Bee  BHHAKCsniTT  or  Rvirr. 
DBNA  POWNA,  OONTRAOT  TO  TAiB  OVEE 

^ee  IiTDioo  Factobt. 
DEPUTY  OOLLECTOB,  JUBKDlCMON  OF 

Bee  Att Yl OF  1802 (B- 0.)i  m.  1  ilia. 
DEVISEE  ... 

Bee  B«iiT  Smr. 
DIES  NON 


(•• 


••• 


■tt 


#•• 


•«• 


••• 


••• 


.  Page 
•••    48o 

...      54 

...    610 

...    860 


•••• 


••• 


»•* 


•*■ 


8m  Act  XIY  or  I860* 
DISCHABQE  FBOM  A&BBST 

Bee  EzBcuTiOH  or  DtCBBS. 
DIVISION  BENCH  OF  HIGH  COUBT  ... 

8m  LBTTXJta  PxTXHT,  1865,  cla.  15  A  39. 
EJECTMENT  ...  ...  ... 

Bee  Ghxtwjll. 

i— Ad  X  of  1850,  $.  23,  cl.  6,  J  t.  »-il«(  XIV  ^ 

1859,  f.  l^-^Buiifor  T^neeeum  by  Byol^Lemdhrd  and  Tenant.^ 
When  a  zemindar,  of  bis  own  anthcrity,  and  wtthoot  the  intenren- 
tion  of  tbe  Collector  under  8. 25,  Act  X  of  l^i8t  ejecU  a  tei^t 
whose  lease  hae  expired,  the  tenant  may  recover  poeeenikm,  with 
out  reference  to  the  title  of  the  zemindar  to  eject  him,  in  a  suit 
unders.  15,  Act  XIV  of  18593  but  if  the  tenant  sue  nnder  c.L  6» 
B.  23,  Act  X  of  1859,  the  question  is  open,  as  to  whether  the 
tenancy  was  at  an  end  or  not;  and  if  it  was  at  an  end,  the  tenant 
must  fail  in  his  suit. 

JOHAKDAV  A,CUAXJBI  T.  HaBAWV  AcHABIBB        ... 

SUIT  FOB-XmetKBptry  qf^Ad  X  qf  1859,  e.  23, 


889 


694 


559 


1029 


e^.  5,  S  «.  2&'-Landlord  and  Tenant.}  8.  25,  Act  X  of  1859, 
does  not  preclude  a  zemindar  or  other  person  seeking  to  eject  a 
tenant  upon  the  ground  that  his  lease  has  expired,  from  asserting 
his  rights  in  the  Civil  Courts,  instead  of  f^pplying  to  the  Collector 
lor  assistance. 

MuDUN  MoHAK  Boy  t.  Goubkoneb  Goopto... 

BuU  for  CaneelmmU  of  Leaee—Act  X 


SI 


€f  1859,  8S.  21, 22  <l  IB^OondOionf^  FoffeUnre^Landhrd  and 
Tenanf]  S.  78,  Act  X  of  1859,  applies  to  all.  cases  ol  suits  for 
the  ejectment  of  a  ryot  or  the  canoehnentof  a  leasp  for  ][Lon.pay- 
ment  of  rent,  whether  such  ejectment  or  oancelment  be  sought 
under  the  provision  of  ss.  21  and  22  respectively,  or  under  an 
express  stipulation  in  that  behalf  contained  in  the  engagement 
between  th^  parties. 

Jan  Ali  Ghowbhbt  v.  NitrrVBinvD  Bobb 


!•« 


27 
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ENHASrOSlfSNT,  NOTIOB  OF  •..  .«.  85,202 

See  KhBxruAT,  ^m'X  Fta. 

ENHANCEMENT  OF  BENT    •..  ...  ...  ...    559 

i^ee  GbatwaIi. 

t'l  '    ■'-''■'■     t    ■*"! "Purchaser  at  F-evewue  SttXe-^Ad I  of      ' 

1845^  ».  S6«>i(4  Xo/ 1859,  09.  1,  3  ^  4-I>and2of<2  otmI    Ttfiumt.1 
Ityoie  who  Hold  lands  at  iiX^  rato  of  rent  which  harre  ao(  b^dii 
clMUig^  fr^m  tbd  time  ol  the  penoaBent  acttlemeiit,  avd  adi   • 
liable  to  biiftve  their  rents  enliaaioed  evefi  art  the  strit  of  a  pirrchaMV 
at  ••  iaie  for  larrear*  of  revenue  n&der  Aet  I  of  1845. 

HlTBRYBUB  lif  OOKEKJEE  V.  MOHBSH  ChTTITDEB  BaNEBJEE  .  62$ 


.surrroR-ii(«fjr  of  igst.  «#.  8  * 

4 — Pmumji^ion  a»  ^  /irfd  i2#i»^— Fin^e  to  prove  Po(to — ^JjcvmZ^ 
Ior({  and  Ttnanf]  In  a  suit  for  enhancement  of  rent,  a  ryot  ip 
not  to  be  precluded  from  the  benefit  of  the  presnmjytion  under  . 
8.  4  of  Act  X  of  1859  on  proof  of  having  held  at  a  fixed  rent  for  a 
period  of  twentj  jears,  merely  becanse  he  has  failed  to  prove  a 
potta  which  he  has  set  up  not  incouBistent  with  that  presumption. 

GiBisH  CkAND&A  Boss  V.  Kali  Kbishna  Haldab        ...    538 


■  ■      ■  '■  Forged    PoUfk^Dishoneit 

D^ence  -LandUn-d  and  Tenant^  In  a  suit  foi*  enhancement  of 
rent,  the  ryot,  defendant,  set  up  a  mokurrari  potta,  which  waa 
found  to  be  forged.  Beld  that  the  fact  of  the  ryot  having  relied 
on  a  potta  which  was  found  to  be  forged  did  not  entitle  the  land- 
lord to  a  decree  for  enhancement  of  rent  to  the  amount  claittied. 

IswAR  Ohandba  Dae  V.  NiTTiANAND  Das  .„  ...    490 

ENHANCEMENT  OF  SENTENCE  ...  ...  ...*  44S 

See  RETlsidif . 

r 

BREONEOUS  CONVICTION    ...  •.,'  .m  •-    488 

See  N£W  Tbial 

EEBOEINLAW      ...  ...  .*.  •••  »•    ^58 

SeellOOAX*  iNYSSTiaATIOK. 

B8TWPEL  ....       ..    .M  .f^  8W,75» 

.  See  RswT  Suit. 

ETlMilWJ*  ...  .o  M.  J«!?fl»^6W,e72 

Bee  AjJTE^Afi!ifWKSWA:kot.    Uei  €Fitl:t#ili.  dh  hft^  - 

141 


inr  OBNEBAL  INDEX. 

Jfi  Y  JLliBKOB  ^Aecempliee,  Tegtimony  of-^CorroboraO^n^Ad  Uof 
1855,  u.2Bd  6S-Mi8direction-^OHmiiUtl  Pt^cedwn  (Me  [AH 
XXV  of  1861),  ff .  419  4  426— EmmoZ  of  Fininig,^  The  imoor- 
roborated  testimony  of  one  or  more  acoompiioe  or  aocomplioee  it 
anffioient  in  law  to  support  a  connetioa. 

Tbe  endeneeofaooomplicet  should  not  be  left  to  the  jury  wrtbooi, 
•aeh  directions  and  obserrations  from  the  Judge  as  tbe  circum* 
staooes  of  the  case  may  reqaire,  pointing  out  to  them  the  danger 
of  trusting  to  such  evidenoe  when  it  is  not  corroboiated  by  other 
eyidenee.  The  omission  to  do  s<^  is  an  error  in  law  in  tbe  mm- 
ming  up  by  the  Judge,  sad  ia,  on  af^al,  a  ground  for  setting 
aside  the  oonnction,  when  the  Appellate  Court  thinks  that  the 
prisoner  has  been  prejadioed  by  snoh  omission,  and  that  there 
has  been  a  failure  of  jostioe. 

The  nature  and  extent  of  the  corroboration  requisite  explained  and 
Ohtttrated. 

The  word  "  reverse*'  in  ss.  419  and  426,  Code  of  Criminal  Procedure, 
means  to  make  void,  to  set  aside  or  annul,  and  not  merely  to 
change  or  turn  into  the  contrary. 

ThK  QUXVN  ▼.  EL4HI  Bjlx  ,,,  ^  ...     459 


s.  28 — Twjm.ry.']  A  person  cannot  be  convicted  in  tbe  mofnasil 


of  giving  false  evid»ioe  upon  the  uncorroborated  evidence  of  a 
single  witness. 

Campbell  J.»  dissented. 
Tbb  Qvksh  7.  LuiCiULiri^  Kowbah,  Cuowkucdab       ...    417 
•Ate&uni  d^iutmeni  qf.j    The  adjustment  of  loi  account 


may  be  proved  by  verbal  evidence,  and  need  not  necessarily  be 
in  writing  signed  by  the  party  to  be  hound. 

PUBNIMA  ChOWJ>SAIK  V.NiTTAMAND  ShAH  ..« 

' Criminal  Proceedtngt  in  Ihe  MofuiBil-^AdmiBsibititj^  of 


••• 


W^e^9  Evidehde  for  or  d^inet  Hu9band  or  Person  charged  jointUf 
wiih  him,']    Upon  a  criminal  trial  in  the  mofussil,  tbe  evidence  < 

of  c^  wife  is  admissible  for  or  against  her  husband  or   persona 
charged  jointly  with  him. 
KoBMAV  J.,  dissented. 

QvEBN  ▼<  •Khyboolla  ...  ...  •••  App-  11 

1  Proof  of  DdkhUa.']    Dakhilas  or  rent-reoeipts  filed  by 

a  ryot  in  a  sfott  for  arrears  of  rent  or  for  enhancement  must  be 
proved,  whether  de^ied  by  the  zemindar  or  laiot. 

KisxBiBASH  Matbtib  t.  Eamdjbvv  Ehobu  ...   658 
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STtDEKOfi^lfniiMi  dgrwrneni-^CmUemporanBowB  Verbal  Agree. 
memi-^ParolSvidemeeiovairjf  deed."]  Per  Peaoook»  0 J.,  Batlst 
and  CJlXFBBLL,  JJ» — ^Verbalevidenoe  is  not  admissible  to  rary  or 
altertbe  terms  of  a  i^ittencoAtmct  where  there  is  no  fraud  or 
mistakey  and  in  which  the  parties  intend  to  express  in  writing  what 
their  Words  import  The  parties  cannot  show  by  mere  verbal 
tvidence  that,  at  the  time  of  the  agreement,  what  they  expressed 
by  their  words  to  be  an  actual  sale  was  intended  by  them  to  be  a 
mortgage  only> 

It  is,  bowever,  material  to  enquire  whether,  haying  regard  to  the 
acts  and  conduct  <^  the  parties;  and  having  reference  to  the 
amount  of  the  alleged  purchase-money  and  the  real  value  of  the 
inteeest  to  be  sold,  the  parties  intended  the  writing  to  operate  as 
an  absolute  sale^  «nd  treated  the  transaction  as  such,  or  as  a 
mortgage  only^ 

Per No&MAH  and  Pundit,  J  J^— Parol  evidence  is  admissible  to 
showthatabillof  sale,  thoughabsolute  in  its  terms,  wasamortgage. 

Kashi  Nath  Ohattkbjbb  V,  Chaitdx  Chakan  Banbrjxb    389 


%]    A.,  by  a  deed  purporting 


to  be  a  deed  of  absolute  sale,  conveyed  oertain  property  to  B.    The 
deed  was  registered.    C.  claimed  a  right  of  pre-emption. 

£62(l,;>er  Pb  AcooK,  0.  J*3  atlbt,  and  Gaxpbbll,  JJ.  (Nobh  ah 
and  Ptin  DIT,  J  J.,  dissenting)  that  the  acts  of  the  original  parties  or 
their  statements  could  not  be  admitted  as  against  a  third  party  to 
prove  that  their  intention  was  different  from  that  which  their 
written  deed  expressed  and  was  intended  by  them  to  express. 

MoLux:  Crand  Suema  v.  Kablu  CfiAirnBA  Sttbma       ...    899 

EXECUTION  OP  DEOEEB  ...  ...  492,  718, 967 ;  938 ;  72 

See  Act  XIY  09  1859,  s.  20.    See  Dbgbbb,  Satisfac 

TION  OF.     See  MOBTaAQBB. 

. Act  VIII  rf  1859,  a.   224-fltnitt 

Family  Du>eU%iig'\o%ee.'\  A  decree-holder  purchased,  in  execution 
of  his  decree,  the  right,  title,  and  interest  of  the  judgment-debtor, 
a  member  of  a  joint  Hindu  family,  in  the  family  dwelling-house  and 
land  attached  thereto.  Held  per  Nobmak,  Tbbvob,  Loch»  and 
Batlbt,  J  J.,  that  s.  224  of  Act  YHI  of  1859  did  not  apply;  that 
A,  was  entitled  to  actual  possession  of  the  share  of  his  judgment- 
debtor  in  the  house  as  well  as  in  the  land,  but  his  share  must  be 
marked  out  so  as  to  cause  the  least  possible  inconvenience  to  the 
other  members  of  the  family.  Per  Kbmp,  J. — ^An  equivalent  in 
value  of  the  share  in  the  house  should  be  apportioned  to  him  out 
of  the  land,  which  greatly  exceeded  the  dwelling-house  in  value. 
KowAB  Bijoi  KfSAL  BoT  Bahauub  V,  SAMa  StrvDAti    M.    179 


OBKBBAL  VXDBX. 


JBMMi<iM.]  A  pMtj  applying  to  •tejCBtoiilMAof«4Mi«»Qiadflr 
••  dSB  oa  giving  Moaiitf ,  is  Waad  to  ibofr  ««iUi|BHtr  gioiHiidf  te 
the  Ooartfor  sUyiBg  it  whotker  tlie  de«|»6  it  ia  rwpMtof  aMit»« 
AUa<viamoi«ftble  fnroperty. 

Iv  THS  XArm  OF  th*  Pbtitioit  of  Bavi  Ii]un>  Koomm  1007 
!>■■  Jce  XI Fo/ 1859, t.  20--Deeree  Mtun^ 

htfor9  patting  qf  AU  XIV  tif  1869  ^Pt^teeding  io  tnf&rte-^ 
Declar<Uion  of  Liahility  io  attachment.  Suit  for--LimUaHo7L] 
FroceM  of  «fzeciitton  of  a  decree  obtained  before  tbe  pBMi&f?  of 
Act  XIT  of  1859  maj  be  issued  within^he  tiae  mentioned  ias.  21 
of  tbftt  Aet  without  any  prior  proceeding  having  been  taken ;  bat 
when  it  is  songbt  to  ezecnte  sneb  decree  alter  three  years  from 
tbe  time  of  tbe  passing  of  the  Aet»  proeees  of  ezeontioa  shall  not 
be  issned  unless  some  proceeding  within  the  meaning  of  s.dO shall 
luve  been  taken  to  enloroe  the  decree  or  keep  it  in  favee  within 
tbffea  years  next  preceding  the  application  for  execution. 

A  regular  tnit  by  a  deerae  holder  for  a  deokration  thai  property 
>elsaasd  f woa  sttachment,  nnder  a,  24a  of  AotVIII  of  1859«  ia 
liable  toattaohment  in  ejecntion of  hia  decree,  is  a  proceeding 
tokeepadeoceeiaforoe  within  the  moaning  ofiS.29p4ctXIV 
of  1859. 

KavQAtui  CBuair  Gvosal  t.  Bpkomai»b«Mullick;Kaha- 
BKia  PxMjLB  T.  MussAMTrr  Pbanpcttt  Kosb  ...  ...    709 

'     ■  "  ■  ■  Arrett  af  debtor— Discharge— Furiher 


against  Dehtor'e  Froperty—Ad  VIII  of  1859  e.  282.] 
After  a  debtor  has  been  arrested  in  execution  of  a.  decree  and 
discharged  at  tbe  request  of  tbe  creditor^  his  personal  property 
n^iy  be  taken  in  execution  under  the  same  decree. 

'  Jahojci  Singh  Bot  t.  Kaloo  Mxtkbttl  ...  ...    889 

•{hosB-deereee  —Set-of^Aci    VIII    of 


1859,  t.  iO&^^Aesignment  of  Decree — Queetion  not  arieing  ia 
eofs.]  Act  Vill  of  1659,  s.  209,  which  providesfor  tiie  set-oitof 
cross-docrees,  applies  only  to  decrees  of  the  same  Oanrt  oi 
decrees  sent  to  a* Court  for  execution.  Therefore  when,  on  ap- 
plication for  execution  of  a  decree  in  the  Court  of  a  Principal 
judder  Ameen,  it  was  sought  to  set-off  a  decree  obtained  in  the 
Judge's  Goui't,  which  had  not  been  sent  to  the  Principal  Sndder 
Ameen  for  execution,  Held,  that  s.  209,  Act  VIII  of  1859,  did 
not  apply. 

Que9tion  referred  not  answered  on  the  ground  that  it  did  not 
arise  in  the  case. 

GmiBHCHAiTDBA  Lahubt  t.  Fakib  Chavd     ...  •..    5o3 

ffT    '       ;ni"-iMi  ,PiiAUDULENT  .«        .      ...    345 

See  Dec&be,  AssiaKXBirT  of. 


OENliRAL  INDSX.  xxvit 

.  Page 

tKi^$^^M98n$  PrcHlh^dH  XXIIT  cf  1861,  •.  11.]  Wlien  a 
dMnee  it  mhah  m  in  iotefe^t,  the  Omrt  dzecttihf^  tli^  ieeree  liflir 
aM^pon#erto»«ii«aPiitttor««t.  A^  XXfll  of  1861,  b.  11,  refers  only 
to  9«e0l$0itt  of  fltmount  df  i&f4i«0t'or  ttkeiitfd  prollfs  irlhfcll  uw  left' 
open  and  lidl  Aatermiiied  by  tlie  decree. 

M0800DT7N  ItlLL  V,  BeKARSS  SingH  ...  ...  ...     602 


LimitaUan  -Act  FIZ7  af  I8j»9,  M.  284— KM.]  Wh«a  a  decree 
has  been  tranBmitted  by  the  Court  which  passed  it  to  another 
Court  for  execution,  the  latter  Court  has  jurisdiction  to  try  wiiether 

o;r  not  ^ecutjlon  of  the  decree  is  barred  by  the  taif  pi  limitation. 
Per  Peacock,  C.  J. — ^When  there  are  different  laws  of  limita- 
tion ik'iorcie  £a  tlie  'two  Ooufte,'  the  low  applieable  to  the  pro* 
ceedings  in  execution  of  the  decree  should  be  thel^w  of  the  Court 
to  which  the  decree  is  transmitted  for  execution. 

Leaxb  V.  Dakibl  ...  ...  •.;  •..    970 

fero/ExemOum  Proeeedingt-^Aet  ZIo/ 1865,  M,l9A20^Aci 
FI/1 0/1859, «.  286]  S.  19,  Act  XI  of  1865,  provides  merely  for 
elites  in  which  the  partgr  ill  Kboae  fiiToirii  d0croeiagLvena{qpliea 
for  immediate  execution,  either  against  the  person  or  against  the 
moveable  property  of  the  debtor. 

The  provisions  of  s.  286»  Act  Tin  of  1859,  apply  to  Small 
Cause  Coui-ts  in  the  Mof  ussil.  Accoixlingly  a  Small  Cause  Court 
may  send  its  decree  to  another  Court  for  execution  if  there  be  not 
eufficiettt  pro^iH^y  withm  its  o#n  jurisdiction  to  satisfythedeoree. 
It  may  aend  the  decree  to  any  otbet'  Court  in  the  same  dietrict 
wiiieb  the  appHcant  may  indicate ;  but  if  execution  be  sought  in 

another  district  the  decree'mnst  be  sent  t6  the  principal  Court  of 
original  jari^tetion  in  that  district. 

Akoitymotjs  Case         ...  ..,  ...  ....   886 

'JiirUdiction — Pendency    of  Appeal  to 


frvoy  Counetlr^ecurityStay  of  Estecution — Reg.  Xric/1797, 
9.  A.-Act  Vnj  of  ISbd,  98.  2S1,  S38.  36%— Act  XXIII  qf  1861, 
«.  S6.]  In  asiiit  in  which  an  appeal  to  the  Privy  Council  from  a 
decree  of  the  High  Const  has  been  admitted,  9n4  is  still  pepiding^ 
l^e  Court  d  piriginal  jnriadictioni  which  made  the  decree  fir^t 
^jg/pe^^ivQmfjlaka  J9riBdiotioii  to  issue  execution. 

Altbough.  as  a  general  ruloi  the  High  Coi^rt  will  jtake  seourityft 
under  s.  4|  l^^|p)A^on  Z^l  of  }797^  before  allowing  exeouiioa  of  a 
decree  while  there  is  an  appeal  to  the  Fi*ivy  Council  pendingijret. 
the  Court  may,  under  certaii^  oircttnut<mce8j  allow  cxecution 
without  taking  security. 


xxviK  GBMBEAli  INIMUL 

Pago 


Wkera  ibe  lower  Court  is  mfomed  that  OMfa  haa  heea  aa  i^ 
peal  tio  Her  At^jeaty  in  Coaaoil  from  tlie  decree  which  it  is  asked 
to  exeoate^  the  lower  Court  ahoold,  ia  the  ?i«raiae  of  ita  diaere* 
tiom  allow  time  to  the  parties  to  apply  to  tfaa  Hiicb  Court  toatay 
esecatioa  or  to  rsf  uire  aeonrifty  from  the  party  left  in  possession, 
before  issiting  execution  unless  it  abonld  see  danger  of  the  pro* 
pecty  being  asade  ^wnj  with  in  the  interraL 

Wme  T«  JUiXBiaHVA  EoT             ...              ...  ...    541 

EXBOUTION  OF  DBCKBB*  SUIT  FOR  ...             ....  ...      18 

See  SuiDri.nY  Suit  von  BxNt. 

>                   V  OR0BR  IN          ...              ...             ...  747 ;  App.  1 

Se$  ArPSAik  TO  PjiiTt  Gootfciu    £es  Spsoiaii  APFnAU 

PROCEEDINGS  ...              .,.             ..•  ...    W5 

See  Act  XIY  of  18S9>  s.  14. 

:■                                      IN  SITtfltART  SUrr  Ap^  10 


See  LiMiTATiov. 

TRANSFER  OF      «».  .m    886 


See  ExnctTTioiff  ot  Dxcnnfi. 

--,  RBSTITITTION  OF  AMOTTNT  REALIZED  IN  ...    714 


See  24  &  2S  YicT.*  o.  104,  a.  15. 
PROPERTY  TAKEN  IN— 


Setwrity^R^guMi^  XVI  of  1797,e.  ^-Aj^pBuiio  Pnvf  Coaaoai 
The  phuntiiE  obtained  a  decree  for  possession  of  part  of  a  Kelnin* 
dari  and  in  eacecation  obtained  possession  on  gpiting  secaritji 
On  appeal  bj  the  defendants  to  the  High  Oonrt»  the  decfee  waa 
reversed  and  restitution  ordered.  Plaintiff  then  appealed  to  the 
Privy  Council,  and  applied  to  the  High  Court  to  be  left  in  posses- 
sion upon  his  former  secnritj.  Seld,  that  s.  4,  Regulation  XTI 
of  1797,  did  not  applj.  and  the  plaintiff  was  not  entitled  either 
to  keep  possession  are  to  require  the  defendants  to  gire  security; 
but  the  defendants  were  entitled  >  to  restitution  of  the  proper^ 
withdlt  seouritj  whether  the  judgment  of  the  High  Conrt 
ordered  restitution  or  nut :  but  that  it  was  within  the  disci^en 
of  the  Court  to  call  upon  the  defendants  to  give  aecuri^  for 
costs,  if  any,  awarded  by  the  decree  of  reversal. 

Ix  TBV  MA.TT»  OF  THi  PsTinoH  Of  RAixiaaiv  fitovaB         •••    605 

BAIiS      •••  ...  •••  aat  •«•     432 

See  24  &  25  Yict.,  c  104,  a:  15. 
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BZBGCnON  SALE— flfHi^  /or  PaneBtum—LimiMum—Aei  YIU 
of  1859,  M.  248,  259,  254  A  2e9--Aoi  XIY  9f  1859^  t.  1. 
e2f.  8  A  12.]  In  execution  of  a  decree  obtained  againit  A,  \in  ' 
right,  title,  and  interest  in  certain  property  were  sold,  but  the 
certificate  of  sale  erroneously  recited  that  A  and  £*8  ancesior 
were  defendants  in  the  suit,  and  that  the  interest  of  ihedefendtints 
in  the  suit  had  been  sold;-  and  accordingly  the  purchaser  was  put 
in  possession,  under  s.  264,  Act  YIII  of  1859,  of  the  right,  iitle, 
and  interest  of  B's  ancestor  as  well  as  of  A  in  the  pr9per^»  In 
a  sitit  brought  by  B  for  confirmation  of  title  and  recovery  of  pos- 
session after  the  lapse  of  a  year,  bat  within  twelve  years,,  f rcHn  the 
date  of  dispossession.  Held,  that  the  suit  was  not  barred  by  lapse 

of  time. 

A  person  dispossessed'  of  property  in  execution  of  a  decree 
against  another  person,  and  claiming  to  be  entitled  to  possession, 
is  not  bound  to  proceed  under  a.  269  of  Act  YIII  of  1859* 

Pbotab  Chuhdsb  Ghowdhby  v.  Bbojo  Loll  Shaha  ...    638^ 

.^^ ■  Ad  xjy 

({f  185P,  s.  1,  elf.  S  4»  12.]  When  a  suit  to  establish  his  title 
ai|d  to  recoyer  possession  of  property  is  brought  by  a  person 
who  has  been  dispossessed  under  a  sale  in  esecotion  di  a  decree 
against  other  persons,  and  no  summaiy  order  has  been  made' 
declaring  the  property  liable  to  be  sold  in  execution  of  such  decree, 
the  period  of  limitation  applicable  is  that  pi*escribed  by  cl.  12,  s.  1, 
Act  XIY  of  1859,  v»s.,  twelve  years  f  roos  the  date  of  dispossession. 
'  JoBOONATH  Ohowdhbt  t,  Radromokee  DassIib         ...    64? 

— ,  SUIT  TO  SET  ASIDE    ...  ...  ...    345 


5es  Deobbe,  Assionmbkt  of. 

J^oni  fide  Vu,T(^%tT^ 


It  cannot  be  ll^d  down  oa  a  general.proposition  of  law  that  under 
no  circumstances  can  a  sale  in  exeeutieii  of  a  decree  be  set  aside  as 
against  a  6o»4jMe  purchaser  for  valuable  consideratiQn  and 
without  notice. 

In  a  suit  bropght  to  set  aside  such  a  sale»  it  ia  for  the  Court  to 
determine  whether  it  will  be  in  accordance  with  the  pnnoiples  of 
*      justice,  equity,  and  good  conscience,  that  the  sale  ought  to  be  set 
aside  or  not. 

Abdul  Hate  V.  Nawab  Baj  ^,  ..«  ...    911 

EX  EARTB  DECBEB  ...  ...  .•,  ...    947 

5m  Dbgbbb. 

FALSE  BYIDBKOE  ...  ...  ...  ...    521 

Urn  AUTBEVAVtVB  OdABOt. 

TAMILT  DWBLLING.HOUSB  ...  ...  ...    172 

iS^ec  EXBCtTIOW  6P  liKCBETE. 


^  OnDUAL  ItfDSX. 


FATBLS&  ALISNATION  BY   ...  .«  —  W.  M» 

Bf  HiiTDV  Lav. 

FEMALS  HEIB         ...  ...  ...  •••  •••  100^ 

See  AoVntsx  l*688S88iov. 

FERRY — Remm/pUan^Compeh$9iion^  Suitfcr^wri9dicti9milfOi9il 
Cauri^ne^laiian  VI  of  1819 -5a^»Za«um  JVXU  of  180^— 
Begulatum  XTX  of  1816.]  A  suit  for  compensation  for  the  lou 
sustained  hj  reason  of  tbe  resumption  bj  Gk>venunent,  nnder 
Begnlation  TI  of  1859,  of  a  feny,  is  not  cognizable  bj  tbe  Civil 
Conrts. 

The  Collector  of  Pubita  o5  bbbali  or  Govxknxbjit  t. 
EoiuhaTH  Tagorx        ...  ...  ...  •••    630 

FINDING.  REVERSAL  OF     ...  ...  .^  .  -.    4&9 

^  See  EviDurcB. 

FlRMi  SUIT  BY        ...  4—  ...  ...  •«•    Wv 

5«s  OvvB  PmoiAMDi. 

FORFEITURE  OF  LEASE.  CONDITION  FOR        ...  ...    9n 

ge^  BrocTimiT,  Suit  wa. 

FORQBRY  ...  ...  •••  .•*  •••    426 

8tB  OaniaiAL  PBocMDwea^  SxaToar. 

FRAUDULENT  DECREE  ...  ...  ...     ^i;  379,  382 

Sm  Act  X  of  1859,  ss.  106, 107,  &  1^1.    Bee  Rest  Sals, 
Suit  to  bet  asidb. 

FULL  BENCH,  REFERENCE  TO  ^  .i  App.  4S 

See  RBrBBBNCi. 

FULL  BENCH 'RULING  ...  ...  ...  ...    S»2 

5ee  Rbvxxw,  Abicissioh  or  Ama  puBcaiBu^  Piaioix 

GHATWAL  ...  ...  .«•  ».*  ...    182 

See  Aaviaia  PoaiBSBHnr. 

Heredikury  Tenure-^Wordt  of  InheHtantet  AUenee  </-* 

MahowMdcm  Qra$U — Confirmatory  QratU — Svidevtee^EjeeiTneiiti 
^-^katwcAi  69tmeo9,  CestiaiJbnof^BnhaneeinentofBent^AetXI 
of  1859,  e.  67.]  The  plainlfiif,  an  auction-purchaser  of  a  zemin- 
dari  at  a  sale  for  arrears  of  revenue,  sued  in  1863  to  eject  the 
defendants  from  certain  monzaa  included  in  the  semindaria  and 
wbich  were  held  bj  tbe  defendants  under  a  ghatwali  tenure,  on 
the  gronnd  that  tbe  serrice  for  whicb  tbe  grant  was  made  was  no 
longer  required,  and  that  tbe  sunnud,  or  grant,  contained  no  words 
of  inberitanc^..  The  defendants  proved  that  tbe  f  mAt  wa»  made 
in  tbe  year  1743  to  M.,  after  wkose  dentb  tlis  iMid  %am  kt'ihe  pos* 
BeBsion  of  M.'s  beir«at-law  prior  to  tite  fBrnument  BeMei^fest ; 
that  he  and  bis  ancfBtorB  bad  enjoyed  uniatermptedpoaBeBBion  in 


Page 
direct  tueceifoon  f^m  n  period  ptiorio  tike  spetmMsnmi  neMemeht 
at  a  qnit-rent  of  Bs.  61  per  ajdniuo.  The  OoUector  e^peftved  on 
bebaU  of  tbe  Govemmeiil^  and  «t^^  Uiat  tlie  gbatwaU  servjcee 
had  not  been  dispensed  with  bj  the  GoTetnoent^  hot  might  be 
reqnired  at  any  time.  Seld^  tbe  plaintiff  was  Jioientitled  to  eject 
tbe  defen^ant^. 
Per  Peagogk,  C  J.— The  case  falls  within,  tmi  m  piroiected  hy, 

^  37  of  Act  XI  of  1859. 

Ptt  T&SYOB  and  Ja^kboit,  J J.^-S.  87  of  Act  XI  of  1859  does 
not  apply  to  the  caae. 

QtuBfe.— Is  the  zemindar  entitled  to  enhance  the  rent  of  a 
ghatwal  in  lien  of  semoe  f 

Baboo  Koo£]>bibp  NAitAiH  8i v«  y.  Mob abbo  fliK<»       ...    559 

(jrrCAfDiX       «•*  .••  »«t  «•.  ...  ^,,     559 

See  QHAtWAU 
GUAJftDlANSHIP,  CEBTIFIOAraJ  OF    ...  ...  ...    720 

See  AoT  XL  ov  1858,  as.  7, 19  k  21. 

HBBEDITABT  TENUBB         ...  ...  ...  ...    559 

See  QfLAWWAii^ 
HIGH  OOUBT,  DIVISION  BENCH  OF  ...  ...  ...    694 

See  Appxal. 
,  POWEBS  OF    ...  M,    631;  780;  750;  426;  436; 

4^  484;  432,  714,  716 
See  Act  XXHI  of  1861»  s-  85.    fifes  A£P3bal.to  Pbiyt 
CovM ciL.    See CbuukalPbocbdvah Oode (Act 
XXV  OF  1861),  gg.  402  TO  407.    See  Cbimihal 
FnoGBSDurGe,  Stat  of.  See  EBYimwiN.OiUMiirAL 
Oasbs.  SeeftpvisiOK.  iSe*a4  425  Vict.,  c.  104,8.15. 
HINDU  FAMILT  PWaUiXNG-HOUSB  ...  ...  ...     172 

See  EzscuTiON  ov  Dbobsx. 
■   ■  LAW  ...  ...  ...  ,„  ...  1008 

See  ADVBB9B  PosiBssiow. 

-Jtf«<alwAara-«-^iiee0^<i{  JV«perfy--»i(liena^{^  "by  Father 


mm 


^Cmuee  of  Atftion^LtmUaHon'^Aat  XIF  of  1859,  a.  1,  cH  12*- 
Act  VJII  of  1859, 9*  Ss^MuUifarunmi>ee9.]  L.'s  faUier,  a  Hindu 
liTiag  imder  the  MitaloBhaia  law,  alienated  in  1848  ancestral 
immoYeahle  property  bj  deed  of  ahtc^te  aale^  and  poisession  wae 
takenbythealieneeatthetipie.  Inl863L.yWho^HW  hom  in  1637, 
sued  on  his  ewn  account  and  slb  g^aixlian  pt  hie  ininor  brother  R., 
who  was  horn  in  1856,  to  set  aside  the  sale.  The  father  died  in 
1857.  Held,  L.'s  cause  of  «oiiosi  ficomed  whcai  ppsseesiaii  was 
taken  tmder  the  deed  of  s^d  and  not  at  the  father'a  death.  B.'s 
birth  did  not  create  a  new  right  of  action  in  L.  either  al<me  or 
jointly  withB,    The  sttlt,  therefipre,  was  hasred  by  lapse  of  time. 
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Ptge 
Wliere  the  ftiMUitkm  wm  by  deed  of  conditional  saK  followed 
bj  deoieet  lor  loreeloenre  and  poeteatioii  to  whiob  I4.  and  B.  were 
not  paitiflav  H1$H  tbe  canae  of  aotion  acenied  wben  possession 
waa  Ukea  nnder  the  decree.  The  suit^  haTing  been  institnted 
wiUiin  12  Teara  of  that  date,  waa  not  barred. 

A  plaint  against  seyeral  defendants  fer  caqses  of  aotion  which 
hare  aoorned  againat  each  of  tbem  Beparatel;^,  and  in  respect  of 
which  thejr  are  not  jointly  concerned,  shonld  be  rejected. 

BajA  J3UM  TawABY  t.  Luchmuv  PsnaAD  ...  ...    731 

HINDU  LAW— ATtiiOBdUra— ^iMMlraZ  Jhroperty^AlimuOum  <(y 
Faiher^B^fitmd  t^  Parcfc— s-meaey  "Qatis.]  Under  tt>e  Mitak- 
shara  law,  when  a  sale  of  ancestral  pix>pertj  by  the  father  has 
been  aet  aside  in  a  anit  by  the  aoa,  on  the  gioond  that  there  was 
no  anoh  necesaity  as  wonld  legaliae  the  aale,  and  that  the  son 
had  not  acqniesoed  in  the  alienation,  the  son  is  entitled  to  recorer 
the  property  withont  refunding  the  paMshasermoney ,  ui|les8  such 
circumstanoes  are  proTed  by  the  pnrohaaer  aa  wonld  give  him 
an  equitable  right  to  compel  a  refund. 

MoDHOO  Dtal  Sivoh  t.  Kolbub  Siv«s      ...  ...  1018 

II  I  I     ■    ■     fiii«««M«m— 5^p-lfe£fc«r— Sfcp- 

Qrandmoiker*']  According  to  the  Mitakshara,  in  a  divided  family, 
a  step-mother  cannot  ancoeed  to  the  estate  of  her  step-soni  or  a 
atep-grandmother  to  the  eatate  of  her  step-grandson. 

Lajjl  Jon  Lal  v.  MvesAMAT  Bttra.vi  Koweb  ...     67 

■  WiiaWt  AUemation  hy^Bight  ofAcHonr^Bever- 


nonerJ]  A  oonvejrance  by  a  Hindu  widow,  for  other  than  allow- 
able eanaea,  ofi>roperty  which  has  descended  to  her  from  her 
husband,  is  not  an  act  of  waate  which  destroys  the  widow*8  estate 
and  vests  the  property  in  the  reversionary  heiiSi  and  the  convey** 
anoe  is  binding  during  the  widow's  life. 

The  reversipnary  heirs  will  not  be  precluded,  even  daring  the 
life  time  of  the  widow,  from  commencing  a  suit  to  declare  that  the 
conveyance  waa  executed  lor  oanaea  not  allowable,  and  ta,  there* 
fore,  not  binding  beyond  the  widow's  life ;  nor  will  the  reversionary 
heirs  be  deprived,  during  the  widow's  life,  of  their  remedy  against 
the  grantee  to  prevent  waate  or  deatmotion  of  the  property, 
whether  moveable  or  immoveable. 

Gk>Biiri>iLuri  Dabz  V.  Shaxlal  Btsax         ...  ...     48 

HINDUS,  PRB.BMPTION  AMONG        ...  ...  ...      35         • 

8m  Pbb-bmptiok. 
HINDU  WIDOW,  ALIENATION  BY      ...  ...  48;  588  \ 

Bee  HtVDir  Law,    See  Kbkt,  Sxiiip  f  OB. 
HOLIDAT...  ...  ...  ...  ..,  ...    ^0 

Bee  AGf  JOV  ov  1858, 
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GXHBRAL  VKDKL  nziii 

Page 
IKOUMBRANOB       ...  •••  ••«    .  ...    €46 

See  UvDSB-TSirtrBs;  '8au  ov.- 
IXDIQO  FAGTOBT,  AdSIGVMSNT  Q^-^ifMi^iMtft  l^MibOOy  o/, 
h  OreddiarofikeFaetarif~^J>mtaBofin»^C{ni^  to  iaJfe  over,"] 
At  by  deed  dnlj  registered,  assigned  bis  interest  in  an.  indigo 
factory  to  B.  In  the  deed  was  a  recital  (bat  it  bad  been  agreed 
tbiit  B  sbonld  take  over  tbe  denapgwna  account  of  the  factory  as 
the  same  stood  on  the  30th  September  1856.  0  sued  A  and  B. 
jointly  to  recover  rent  in  respeat  of  laQdff  wjiicb  ))ad  been  occupied 
under  a  lease  from  C  with  and  for  the  ns^  of  the  factory,  and 
which  was  due  on  the  30th  September  1856.  B  raised  the  defence 
Uiat  the  debt  was  not  included  in  a  schedule  dated  90th  September 
1856,  signed  by  A«  and  which  be  alleged  bad  been  furnished  to  bim 
by  A,  as  containing  alist  of  the  liabilities  of  tba  factory.  Held  if 
a  trader  or  other  person  in  fliis  cpuntry  assigns,  his  stock-in-trade 
and  effects  to  another^  and  sucbother  person  enters  ipto  a  contract 
with  the  first  to  pay  the  debts  of  the  concern^  of  9,  CjBrtain  portion 
of  such  debts,  the  contmct  and  assignment  create  a  liability  to  the 
creditors  in  whose  favor  such  contract  is  made,  which  they  may 
enforce  by  suit;  nor  is  the  creditpr  bound  to  elect  between  his 
original  debtor  and  the  assignee,  but  he  may  Join  them  as  co* 
defendants,  in  the  same  suit  Held  also  per  Pbacocx,  0.  J.,  and 
IfiToBMANandSlBMP,  JJ.(S9BBBand  Sb90n-SIabb,  J  J.,  dissent- 
ing) the  case  must  be  remanded  to  the  lower  Court  to  try  what 
was  the  agreement  between  A  and  B,  as  to  B  taking  over  the 
dena  potiona  account  of  thefactory-^wbetber  the  schedule  was  an 
essential  part  of  the  contract  or  not. 

D.  H.  Kbabnbb  t.  BH4WA9I  O^aiian  Mittbb  ...      54 

INSTALMENT  BOND  .m  ...  ...  -    ^18 

See  Limitation. 

INTEREST  ...  ...  ...  ft.  ...    602 

See  BzBciTTiov  of  Bbcbbb. 

IN  IMMOVEABLE  PROPERTY  ...  ♦..    879 

See  LiiHTATiON. 
JOINDER  OP  CAUSES  OP  ACTION     .m  •!•  ..i    626 

S6^ '^UBISDICnOK. 

JOINT  CHARGES    ...  ...  ...  .^  ...    750 

See  Cbimikal  Fbocbpubb  Cobb  (Aot  XC  V  ov  1861), 
ss.  40%  to  407. 

-——-ESTATE,  MANAGEMENT  OP  BT  OOLLEODOB        <••    655 
£^60  Rsow  Y  OF  1812, 9. 22. 

— -rJTTDGMENT-DEBTOBS,  PURCHASE    OP  DBOBEE 
BY  ONE  OP       ...  ...  ...  ,M  M.    ^38 

See  Bbcbbb,  Saxibfactios  of, 


xnv0  onniBiL  XHBEL 

Fagv 

JTTDGE,  POWERS  OF  •..  •••  •••  —    ^^ 

&0  BsG.  y  09  Ml%  i.  £2. 

I,  POWKB  OP  ONS.  TO  KBFEK  TO  FULL  BEKCB  App.     43 
See  BsYSMHca  to  Fuu.  Bench. 

JUDOMBRT  ..«  ...  ...  ...  ...    774 

See  RuffT-rsn  Obaitt. 

DKBTOBS,  PUBOHASE   OF  DECREE  BY  ONE 
OF  JOINT  M,  ...  ...  ...  ...    938 

Bee  Dccitsv,  SATiSFAcnoir  or. 

IN  KBASvidenee,]    In  a  suit  by  R.  C.  against  D., 


* 


the  widow  of  R.  N.,  to  set  aside  alienations  bj  D,  and  to  eetablisli 
his  title  as  reyersionarjheir  to  the  property  left  by  R.  N.,  on  the 
ground  that  R.  N.  had  been  adopted  by  J.  L.,  deceased,  and  that 
on  the  death  of  R.N.  without  issue,  the  right  accrued  to  H.  G.  as 
an  agnate  of  JT.  L.,  it  was  found  that  R.  N.  had  been  adopted  by 
J.  L.  and  that  R.  G.  was  rerersionary  heir.  In  a  subsequent  suit 
by  K.  L.  against  R.  0.  for  a  declaration  of  his  right  aa  heir  to 
R.  N.  and  for  possession  of  the  property  on  the  ground  that  B.  N. 
had  not  been  adopted  by,  but  took  the  .property  by  gift  from, 
jr.  L4  Beld,  that  the  judgment  in  the  former  suit  was  not 
admissible  in  evidence  on  the  question  of  the  adoption. 

Semhle, — There  are  no  judgments  in  rem  in  the  Mof  ussil  Court ; 
and,  as  a  general  rule,  decrees  in  those  Courts  are  not  admissible 
against  strangers,  to  prove  the  truth  of  any  matter  directly  or 
indirectly  determined  by  the  judgment,  or  by  the  finding  upon 
any  issue  raised  in  the  suit,  whether  relating  to  status,  property, 
or  any  other  matter. 

Kanhta  Lall  T.  Radha  Chukn  ...     ...      ...  ^^ 

-Evidence."]    The  plaintiff  sued  to  set  aside 


a  decree  which  had  been  obtained  against  a  co-sharer  on  a 
muharrari  potta.  The  decree,  which  declared'the  potta  to  be  a 
forgery,  was  in  a  suit  to  which  the  plaintiff  was  no  party.  Held, 
the  decree  did  not  operate  as  a  judgment  in  rem. 

GuNOADHUB  Rot  ▼.  Wooma  Sookdbbes  Dasssb  ...    ^^ 

"  JUDGMENT  MADE  ON  APPEAL"       ...  ...  ...    58S 

See  Appbal  to  Pbiyy  Council. 

JURISDIOTION  ...  6Ms  885;M7,  fill;  5, 31, 109,  351, «6i  379, 

882,519,625,  628,690,  63a  r  ^0  541;  5,  fil,  109,  379;  34  • 
S^  ACV  Tin  09 1859.  B,  14.  See  AdV  XIV  01>  1859» 
8. 14.  See  AoT.yXTIT  Cfw  1861,  s.  85.  ^s  Civii' 
€ouKT.  See  DEPtmr  OoikiJiCToat.'  See  Szxcimov 
.  or  Decb«9*  See  Rrtbhux  Coubt.  See  Sicall 
Cause  Cqvb^p,  Moraascb. 


i 
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Page 
direct  macetaion  from  a  period  ^tioriotiie  ^cfmBSteni  ftettlemetit 
at  a  quit-rent  of  Es.  61  per  ammm^  The  Ck>I)eetor  appeared  on 
bebalf  of  tbe  Gk>yeniment|  a&d  staled  thai  tbe  gbatwaH  serrices 
had  not  been  diepeneed  with  by  the  Government,  but  might  be 
reqnired  at  any  time.  Sdd^  the  plaintiff  was  not  entitled  to  eject 
the  defendants. 
Per  Ps ACOCK,  C  J.— The  case  falls  within,  fuid  is  proiected  by, 

&  37  of  Act  XI  of  1859. 

Ftr  T&SYOB  and  JAOltsoiti  JJ»-^S.  37  of  Act  XI  of  1859  does 
not  apply  to  the  case. 

Qttcere.— Is  the  zemindar  entitled  to  enhance  the  rent  of  a 
ghatwal  in  lien  of  service  f 

Baboo  KooxiDbbp  Kabair  StKO  t.  )(osai>bo  Sii^a       ...    559 
GRANT     ...  •».  ,.;  ,,,  ,,,  „,    559 

See  Ghatwal. 
GUARDIANSHIP,. CERTIFIOATE  OP    ...  ...  ...    720 

See  Act  XL  oi*  1858,  ss.  7, 19  &  21. 

HEREDITARY  TENURE         ...  ...  ...  ..,    559 

See  Ghatwal. 
HIGH  COURT,  DIVISION  BENCH  OP  ...  ...  ...    69* 

See  Appbal. 

— ,  POWERS  OF    ...  ...    531;  730;  750;  426;  436; 

443,  484;  432,  714,  716 
See  Act  XXIII  of  1861,  s*  35.  See  Appeal  to  Pbiyy 
GovNCiL.  See  Cbim znal  Psocbbitbe  Code  (Act 
XXV  OF  1861),  ss.  402  To  4(>7.  See  Criminal 
PnocBEDiNas,  Stay  of.  See  Rbtibw  ih  Oeiminal 
Cases.  SeeBAYi$aov.  i8«e24&25  Viot.,c.  104,8.15. 

HINDU  FAMILY  DWBI/MNG-HOUSfi  ...  ...  ...     172 

See  Execution  of  Dbobbe. 
II  II  I    ■  II  iTaAW  «.•  »••  ...  ,,.  ...  1008 

S&e  Adverse  Possesbioit. 

■■  III  3fifafa^afY^-^j4nca>^agPrcyet^*"^?tgnq<t<?tt  hy  Father 
-^Catm  of  ActUm^LinUkUum--^Act  XIV  of  1859,  e.  1,  cl  12— 
.  Act  VIII  of  1869,  s.  ^^MM^airwumeee:]  L.'s  father,  a  Hindu 
living  under  the  Mitakshara  Ifiw,  alienated  in  1848  ancestral 
immoveable  property  by  deed  of -absolnte  sale,  and  possession  was 
taken  by  the  alieneeatthetime.  Iiil8d3L.,wliowasbom  in  1837, 
sned  on  his  own  acconnt  and  as  guardian  of  his  minor  brother  H., 
who  was  bom  in  1856,  to  set  aside  the  sale.  The  father  died  in 
1857.  Seid^  L.'s  cause  of  action  aocrued  when  possession  was 
taken  under  the  deed  of  sale,  and  not  at  the  father's  death.  R.'s 
birth  did  not  create  a  new  right  of  action  in  L.  either  alone  or 
jointly  with^.    The  8dit»  therefore,  was  barred  by  lapse  of  time. 
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LBA8E,  EXPIRY  OF  ...  ...  ...  ^  ...     31 

Bee  SjscntxirT. 

SUIT  FOR  CANCELMENT  OF  972 

See  Ejbctmbvt,  Suit  pok. 

LETTERS  PATENT,  1865,  cls.  16  A  39— ilppeaZ— IKvition  Bench 
v/HighCouH'^ivilAppeUaie  Juriedlction.']  Held  (Jacksov, 
J.,  doabtiHg),  aa  appeal  lies  under  ol.  U  of  the  lettere  Patent, 
1865,  from  the  judgment  (not  being  a  se&tence  or  order  passed  or 
Made  in  any  erinunal  trial)  of  aDinsion  Court  in  the  exercise  of 
appellate  jurisdiction,  whes  the  Judges  of  such  Court  are^quaiiy 
divided  in  opinion,  and  do  not  amount  in  number  to  a  majority  of 
the  whole  of  the  Judges. 

RAirXK  SVBWOMOTKK  V.  LUCHMEBPITT  DOOGUB  ...     6M 

See  Appbal  to  Pbi  rr  Covmcil. 
■ ,CL8.39&40 .,.    747 


tke  Appsal  to  P&itt  Council. 

XmiTATlON       ...    592;  364;  360;  653,  985;  633;  492,718,   967; 

182,   lOOS;'  349,  728;  585;  947;  506;  7(.i9,  970; 
638, 643;  731 ;  32, 101 ;  109, 162,  App.  8 ;  892;  App.    5 

See  Act  X  op  1859,  ss.  30  &  32.  See  Act  X  op  1859, 
ss.  77  &  150  TO  159.  See  Act  XIV  op  1859.  See 
Act  XIV  op  18^9.  s.  14.  Sse  Act  XIX  op  1841, 
SuMMAAT  Oadeb  ukdbb.  See  Act  XIY  op  1869. 
a,  20.  See  Adyksbe  Possession.  See  Appeal, 
Time  pok  Pbbpb&bino.  See  Appeal  to  Pbivy 
Council.  See  Dscbbs  £x-pabte,  Application  to 
SET  ASIDE,  See  Dbcbbb  op  Pbiyt  Council.  See 
Execution  op  Decbee.  See  Execution  Sale. 
See  Hindu  Law.  See  Bent  Suit.  See  Kbsump- 
TioN.  See  Ebtibw,  Admission  op,  apteb  pbescbib- 
£D  Pebiod.    See  Settlement  Awabd,  Suit  to  sbt 

ASIDB. 

— — ^ct  XIV  of  1859, 8.    l-— Instalment  Bonc^Cause  of 

ActionJ]  Where  a  bond  payable  by  instalments  provided  that 
upon  default  in  payment  of  any  one  of  the  instalments,  the  whole 
amoant  secured  by  the  bond  should  become  payable,  Held,  that 
a  suit  to  recover  the  money  due  upon  the  bond,  brought  after  a 
lapse  of  more  than  three  years  from  the  date  when  the  first  de- 
fault was  made,  though  within  three  years  from  the  date  of  the 
Jaat  payment,  was  baired  by  lapse  of  time. 

HUBBONATH  ROY  V  Maheboollah  Mollah     ...  618 


GENERAL  INDEX.  xli 

Pago 

LIMITATION— Jc<  XIV  of  1859,  s.  1,  tU.  15  &  16— Sui^  61/  UwU 

gagoT  for  To9se99i<m  of  Mortgaged  Property  and  Svrpltts  Gollec- 

tion$—Act  XIV  of  1859,*«.  2—'Mortgagee'^Tru8iee.'\    In  a  suit  by 

a  mortgagor  after  a  mortgage  has  been  satisfied,  for  the  recovery 

of  the  mortgaged  property,'  the  period  of  limitation  applicable   is 

that  prescribed  by  cl.  15  of  s.  1  of  Act  XIV  of  1859 :  but  in  a  snit 

for  surplus  collections  which  havo  been  receWedby  themortgagee,. 

the  limitation  prescribed  by  cl.  16  of  s.  1  is  applicable. 

A  mortgagee  in  possession  afterthe  mortgage  has  been  satisfiied 

is  not  a  trustee  for  the  mortgagor  within  the  moaning  •£  a.  2  o£ 
ActXlVof  1859. 

Lall  Doss  V.  Jakal  Ali  ...  ...  ...  .«.    901 

■  '  Breach  of  Contra^i-^uccesnve  JBreaoEe«— Catwe   of 

Action.']    In  a  suit  for  breach  of  a  contract  to  her  performed   at 

different  time^f  the  period  of  limitation  must  becalculated  irota 

each  breach  of  contvact  as  it  arises. 

Where  there  is  a  contract  for  performing  certam  duties  meach 

of  several  years,  eadi  breach  of  the  contract  ie  a  complete- cause 

of  action,  and  damages  are  recoverable  foreach  breach  separately. 

Mahi  Sahu  V.  Forbes.      ...  ...  ...  ...    500 

Cause  of  Action— Ineffectual  Execution  Proctedings  in 


iSummary  8uit^BegulaH<m  VIIofn99^BegultUwn  VIII 0/ 1819, 
s.  1 8,  cZ.  4^]  In  a  summary  suit  un  der  Regulation  Y II  of  1 799,  th» 
plaintiff  obtained  a  decree  against  his  gomasta  for  eei^tain  moneys 
due  from  the  latter,  but  failed  in  exeootion  to  reco^ier  the  amount. 
Heaccordingly  brought  a  regular  snit  under  cl.  4,  s.  18,  Regulation 
VIII  of  1819,  in  order  to  make  the  immoveable  property  of  the 
gomasta  available  in  satisfaction  of  the  debt :  Keld^  his  cause  of 
action  in  the  regular  suit  was  the  same  as  his  cause  of  action  in  the 
summary  suit,  and  that  the  period  of  limitation  uMist  be  reckoned 
from  the  time  when  that  cause  of  action  accrued  and  not  from  the 
date  of  the  summary  decree,  or  from  the  time  when  the  plaintiff 
discovered  that  he  oould  not  obtain  satisfaction  of  such  decree. 

8REENATH  GhOSAL  V.  BlSSONATH  GhOSE      ...  ...   Appw 

Beg.  ni  of  1793,  «.  14— ilc<  XIV  of  1859,  ».    1, 


ch  1^— Mesne  Prq/ifi.]    Plaintiff  sued  for  and  recovered  posses- 
sion of  land.    He  afterwards  sued  for  mesne  profits. 

ReJdt  'per  Peacock,  G.  7.,  and  Normak  and  Sbton-Kaer,  J  J. 
{dissentientihvts  Steer  and  Kevp,  J  J.),  that  under  Beg.  Ill  of  1793, 
8. 14,  plaintiff  was  entitled  to  recover  mesnts  profits  for  twelve 
years  prior  to  snit,  excluding  from  such  computation  the  period  of 
the  pendency  of  the  suit  fpr  possession,  from  the  date  of  the 
plaint  till  the  final  decree. 

Ann  ADA  GoBiKD  Chowdhky  v-  Rani  Svabnamati  ..« 
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Page 
LIUITATION— Unregistered  Bond  charging  Land  with  Bepfrgment 
of  debt — Suit  for  Sale  of  Land — **  IniercH  in  immoveable  Pro- 
peHy"-^Aet  XIV of  1S5»,  s,  l,  els.  10,  12,  ^  16.]  Where  there- 
is  an  unregistered  bond  to  secure  the  payment  of  a  sum  of  monej 
with  interest,  by  which  bond  also  lands  are  charged  by  way  of 
simple  mortgage  with  the  payment  of  the  debt,  a  suit  to  have  it 
declared  that  the  lands  are  charged  with  the  payment  of  the  debt« 
and  for  an  order  for  the  sale  of  the  lands  in  satisfaction  of  the 
debt,  is  a  salt  for  the  recovery  of  "  an  interest  in  immoyeable 
property"  within  the  meaning  of  Act  XIV  of  1859;  s.  1»  d.  12; 
and  the  period  of  limitation  ia  twelve  years  from  tho  time  when 
the  debt  became  due. 

SURWAB  HOSSEIN  EhaH  V.  Sh AHZAD A  GhDLAV  iif  AHOVBD         . . .      879 

LOCAL  INVESTIGATION— iTrror  in  Law— Special  Appeal,^    It 
is  not  an  error  in  law  in  the  investigation  of  a  case  whore  tho 
Courts  below  do  not  direct  a  local  investigation  of  their  own 
motion  when  they  are  not  asked  by  tho  parties  to  do  sa 

McDonald  V.  MuNAB  EoT  ...  ...  ...    358 

MAHOMEDAN  GRANT  ...  ...  ...  ...    559 

See  GhatwaIi. 
>i— — ■  I" ■     '    ■  LAW...  ...  ...  ...  •••■      3* 

See  Pbe-bmption  abioko  Hiitdvs. 
»  '■  Pre-emption^  Conditional  Sale — Mertgage^^ 


Bai'hil-wafa.']    In  the  ease  of  a  mortgage,  the  right  of  pre- 
emption does  not  arise  until  the  equity  of  redemption  is  finally 
foreclosed. 

GuBDiAL  Minr  D  AR  V.  Raja  Tetkn  ab  atan  Sing  ...    16^ 

MANAGEMENT  OF  JOINT  ESTATE  BY  COLLECTOR         ...    «55 

See  Reg.  Y  of  1812,  s.  26. 
MESNE  PROFITS    ...  ...  ...  ...  602;  7;  61$ 

See  Execution  of  Degree.    See  Limitation.    See 
Redemption. 
■  CALCULATION  OF— Cttttiwriiono/Iranas  by 

Person  in  Wrongful  Possession.']     When  a  person  in  wrongful 
possession  of  land  has  himself  occupied  and  cultivated  it,  the 
proper  principle  on  which  th&  amount  of  mesne  profits  is  to  be 
calculated  is  to  ascertain  what  would  have  been  a  fair  and 
reasonable  rent  for  the  land,  if  the  same  had  been  let  to  a  tenant 
during  the  period  of  the  unlawful  occupation  bythewrong--doer. 

Rani  Asmut  Kooeb  v.  Mababani  Indubjset  Kooeb...  100^ 
MISDIREOTION       ...  ...  ...  ...  ...    459 

See  Etidencx. 

lilTAKSHARA         67,  731,  lOia 

See  Hindu  Law. 


GENERAL  INDEX.  «    ilhl 

Page 
MITIGATION  OP  SENTENCE  ...  ...    4«4 

See  Revision. 
MOPUSSIL  SMALL  CAUSE  COURT,    See  Small  Cause  Court. 
MONEY  DECREE    ...  ,„  ...  ...  ...      72 

See  MOBTGAGEE, 

MORTGAGE  ...  ...  ...  166,-403;  613;  415; 

See  Mahomedan  Law.    See  Pbioritt.    See  Redemption. 
See  Statute,  PBOMUXfOATiON  or. 

MORTGAGEE  ...  ...  ...  •••  ...    901 

See  Limitation. 
■  Money •Deisree-^Exeeuiion^^Bona fide  Purchaser'J  When 

a  person  to  whom  proY)erty  is  pledged  for  a  debt  obtains  s  simple 
monej-decree  against  bis  debtor,  in  respect  of  the  debfc,  he  cannot 
ozecnte  that  decree  against  the  property  pledged,  where  it  is  in 
the  possession  of  a  subsequent  bona  fide  purchaser. 

Gufinath  Siko  v.  Sheo  Sahay  Sing  ...  ...      72 

MORTGAGOR.  SUIT  BT.FOR  POSSESSION  OF  MORTGAGED 

PROPERTY  AND  SURPLUS  COLLECTIONS  ...  ...    901 

See  Limitation. 

MOTION    ...  ...  ...  ...  .,  ...    €0^ 

See  Practice.  /' 

MULTIFARIOUSNESS  ...  ...     -      ^^^^  ...    731 

Bee  Hindu  Law.  ^Ijr 

MURDER  ...  ...  ...  ...  ...  ...    443 

See  Bkvision. 

NEW  TRIAL — Erroneous  Convietionr^Bevision.']  The  prisoner  wan 
convicted  bj  the  Magistrate  of  two  separate  offences  under  88. 456 
and  380  of  the  Penal  Code,  and  sentenced  for  both.  On  appeal  the 
Sessions  Judge,  holding  that  the  offence  proved  was  under  s  457, 
ordered  a  new  trial  for  offences  under  ss.  457  and  380.  Seld,iktit 
there  ought  hot  to  be  a  new  trial,  but  that  the  conviction  and  sen- 
tence  under  b.  380  should  be  set  aside. 

The  Queen  V.  Ramghaban  Eaibi...  .«•  ...    488 

NON-SUrr...  ...  ...  ...    563 

See  Act  XIV  op  1859,  s.  14. 

NOTICB 15 

See  Rent  at  Enhanced  Rates,  Suit  vob. 
OF  ENCUMBRANCE  ...  ...  .,,  ...    4oa 

See  Peioeitt. 
^ENHANCEMENT      ...  .„  ...  %202 

See  EIabuliat,  Suit  fob. 
OBJECTIONS  ON  APPEAL     ...  ...  _  429; 587 

See  Appeal.    See  Practice. 


xUr         •  GENERAL  UTDEX. 

OOCUPANCT  RIGHT  ...  ...  *..    ««e 

See  Eabvlzat,  Suit  fob. 

Aei  Xof  1859.  s.  B^TramfereOtle  Tenure,^ 


A  tenure  not  originally  transferable  without  the  consent  of  the 
landlord  doea  not  become  so  merely  because  the  tenant  has  obtain- 
ed  a  right  of  occnpancy  under  s.  6,  Act  X  of  1859. 

Quare  per  Pkacock.  C.  J.,  wbether  a  right  of  oocuponcy  gained 
under  s.  6,  Act  X  of  1859,  is  necessarily  heritable  P 

Ajooohiii  PtesAi)  V.  MossAMUT  EkakbandbsBbguv  ...    72S 

OliUS  FBOBAKDI  ...  ...  ...  ...    101S;162;4I& 

See  HiN»u  Lav.    8m  BisiTSPnoy.    See  SiAiuiEr  P&o- 

JCYUATIOV  OP. 

Ad  X  ef  \9»,  9.  11,  el  2  —  WriUen  Siaiemeid 

of  DtfemdunJ^^AdMueioH'^BmU  by  a  Firm^  Where,  in  a  suit  for 
enhancement  on  the  gronnd  that  the  productive  powers  of  the 
land  have  been  increased  otherwise  than  by  the*  agency  or  at  the 
expense  of  the  ryot,  the  defendant  admits  the  increase  in  produc- 
tiveness, bat  denies  the  aUeged  cause,  the  onus  of  proving  that  the 
prodncti veaess  has  been  increased  by  other  meanalies  on  the  plain- 
tiff. 

Per  Fbaoock,  G.  J.,  a  snit  by  a  firm  should  not  be  brought  in 
the  name  of  the  £rm,  but  n  the  namea  of  the  members  who  con- 
stitute tl^e  finaw 

P0Li>i  BsiiABi  SsKv.  Watson    ...  ....  ...    904 

PAROL  BVIDBNCB  TQ  VARY  DBBI>  ^  ...  883. 399 

See  BviDBNCK. 
PARTIES  TO  SUIT ...  ...  ...  ...  13,927 

hee  Act  XXIII  of  1861,  s.  II. 

PABTt,  REFUSAL  OF,  TO  ATTEND  AS  WITNESS^  •..    716; 

See  24  &  25  yrcT.,  c.  104,  s.  15, 
PATNIDAR  ...      '         ...  ..•  ...  ...      70- 

See  ABATE3CKN1  aF  Bent. 
PAYMENT  OF  DECREE)         _  ...  ...  ^.    687 

See  CoNTAiBUTioir. 
*  *"     ■  ■  BENT...  «•.  .-vt  ...  •••    5o<> 

See  Bbnt  Suit. 
"■    ■  REVENUE         ...  ^  ^.  ...    675 

See  Contribution. 
PENAL  CODE  (ACT  XLVof  1860),  s.  59?  .«,  .,.  ...    86^ 

See  Act  XV  of  1862,  s.  1. 
■  ,  B.  122    ...  ...  ...    521 

See  Altebnativk  Charge. 
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PEUUBY 426  ;  417 

S^e  GuMiNAi.  Paoceediiigs»  SrA  or.    See  fivisEVCs. 

cr  liAUN  A         ««•  •••  ««•  ••«  ••«  •••  •••     v4% 

&6  E^uLiAT,  Sen  fox. 

—s  AMENDMENT  OF  ^.  .„  ^  App.  8 

896  Bbsumptiok. 


■      ■    ■    ■  ■  "        AUeraium  <jf  nature  iff  SuHr^Aet 

VIII of  If^,  M.  20,  29, 31, 139, 141.]  Where  in  the  pkinfc  the 
i«eUe{  softfjht  for  won  possession  and  mesne  profits,  Mid  the  plaint 
was  in  the  course  of  the  suit  amended,  and  an  additional  atamp 
paid,  HO  that  the  suit  became  one  for  resumption,  held,  the  amend- 
ment  was  improperly  made,  and  the  suit  must  proceed  as  a  suit 
for  possession  and  mesne  profits. 

GOBIKA  MaHJLPATKO  V,  60PBX3SATH  POVBIT 581 

POSSESSION,  ADVERSE         182,1008 

Ste  Adverse  Posssssiok. 
,SUIT  BY  EYOT  FOR ...  1020 

Sm  EiEonuET. 
■■  ^FOR,  ON  DECLARATION  OF  TITLE  ...    628 

8e$  Suit  tor  DEci«ARA.Tioir  of  Title  a.nd  Possbssiox. 
POTTA,  FOEMJBD 490 

Sm  Enhakcbmbkt  or  Bent. 
,  TENDER  OF     25,202,974 

See  Eabuliat,  Suit  foe. 

PfiACTICE--ice  Fill  0/1859,  s.  SiS^Ohjedums  on  Appeal]  A 
respondent  may  file  a  notloe  with  the  Registrar,  specifying  there- 
in the  objections  which  he  intends  to  take  on  the  hearing  of  the 
appeal. 

Iv  the  icatter  of  the  Petition  op  Hadhobbe  Dosseb         ...    587 
Hearing  two  Council^^Motion,']    It  is  not  the  practice 


to  hear  more  than  ooc  council  or  vakeel  in  support  of  original 
motions  or  applications  against  which  no  cause  is  shown  in  the 
first  intance. 

In  the  matter  of  the  Petition  of  Baroda.  8ooni>R£e  Dassee    609 

PRE-EMPTION      ••       .M       M 166 

See  Mahomedak  Law. 


^tn  GBNSBAL  INDBX. 

Pago 
PSE-EMPTION  AMOKG  HIKDUS-Jfa^^meAui  Law,]    A  rigiit 

or  custom  of  pre-enption  is  reoognized  as  prevailing  among 

Hindus  im  Bekar  and  so^e  oilier  Provinces  of  Western  liidia^   In 

•districts  where  its  existence  has  sot  been  judicially  noticed,  the 

cmtom  wiU  be  matter  to  be  proved ;  such  custom,  when  it  exists» 

must  be  presumed  to  be  founded  on  and  oo-extensive  withthe  Ma- 

liemedan  law  upon  that  subject, unless  the  countrary  be  shown.  The 

CSeort  may,  as  between  Hindus,  administer  a  modification  of  that 

hm  as  to  the  circnmstanoes  under  which  the  right  may  be  claim- 

ed,  where  it  is  shown  that  the  custom  in  that  respect  does  not  go 

the  whole  length  of  the  Mahomedan  law  of  pre-emption ;  but  the 

assertion  of  the  right  by  suit  must  always  be  preceded  by  an  ob- 

aervance  of  the  preliminary  forms  prescribed  in  AJahomedan  law. 

Fakib  Eawot  v.  Sbkik  Emakbajcsh         35 

PBBSUMPTION  AS  TO  FIXED  BENT        638 

8m  Bkhahokmskt  or  Ekht,  Suit  fob. 

PRINGIPAL  AND  SURETY 691 

See  CoNTBiBUTioir. 
TBlORTTY^BegiMtraiumr-Aei  XIX  cf  ISiS^Pssd  <tf  Sale-^UerU 
foge^NoHce,}    A  Begistered  deed  of  sale  ha«  not  priority  under 
Act  XIX  of  184S  over  an  unregistered  deed  of  mortgage  of  an 
earlier  date. 

Per  Pbacocx,  C  J.,  Nobkan  and  Pundit,  JJ.  (Batlbt  and 
GAMPBBLI4  JJ^  disnenting).— The  faet  of  a  purchase  of  land 
mnder  a  deed  of  sale  being  bondfide^  and  without  notice  of  a  prior 
charge,  does  not  pass  the  land  free  from  the  prior  charge. 

Mahabajah  Mahbswab  Bax  Siifo  Bahadub  v.  Bhikha 

v/HO  wDBk  •••  ••>  •••  °         •••  •••  •••  •••      4^m9 

PBITT  COUNCIL,  DEOBBB  OF        ...    506 

See  DbcrBb. 
PBOCEEDING  TO  ENFOBCB  DEOBEE      492, 718,  967 ;  709 

Bee  Act  XIV  of  1859,  s.  %  See  Execution  of  Dbcbbb. 

PBOCESS  TO  ENFOBCB  JUDGMENT       947 

See  Dbcbkx,   Ex  pabtb,  Application  to  sxt  asxdx. 

PUBCHASE  OF  DECBBE  BT  ONE  OF  JOINT  JUDGMENT. 

DEBTOBS •••        • ^38 

See  Dbcbbb,  Satisfaction  of» 

PUR0HA8BBATPBIVATK  SALE     774 

dee  Kbnt-fbbb  Grant.' 

BEVENUESAliK      ... 623 

See  Enhancement. 

^f^j^^  Tsip.pi  911;  72 

See  Execution  Salb,  s^htoset  aside  Sue.   Mortgagee 


GSNfilUIi  INDEXd:  zltii 

Page 
PXXaOHASBB  OF  UNDBR-TENURB      ...  ...  ...    625 

890  Act  X  of  1859,  ss.  106, 107  &  151. 
QUESTION  REFERRED  NOT  ARISING  IN  OASB...  503 ;  730 

8e4  ExBCTJTiON  or  Decbbb.    See  Rbvt  Sttit. 

« 

■     '  ■  ■  .]       Qnestioa 

'referred  »ot  answered  on  the  ground  that  it  did  not  ariae  in  the 


GoPiiL  Chukdbk  Rot  v.  Gooboo  Doss  Rot  ...  764  note 

RBDfiMirriON--iiror^ay6--^ttr-i-2)e8A^i^il(MS9im^&^«^  XV  of 
1793  Jt  I  qf  1798— jSTestM  Profits.Ji  A.  granted  a  zur-i-peshgi 
lease  of  certain  lands  to  the  defendants  for  a  fixed  term  of 
jrears,  which  was  to  continue  after  the  expiry  of  the  term  so  long 

as  the  money  advanced  remained  unpaid.    Shorty  afterwards  A. 
evicted  the  defendants,  and  sold  the  land  to  C,  and  D.  in  the  pro- 

portion  of  12  annas  and  4  annas.  The  defendants  sued  all  the 
three  and  obtained  a  decree  for  possession .  and  mesne  profits. 
They  never  got  back  possession,  but  reooFered  the  mesne  profits 
from  A,  On  the  expiry  of  the  term  of  the  lease^  C^  and  D.  each 
broqicht  a  suit  to  redeem  his  own  share  of  the  estate  after  pay- 
ment into  Court  of  the  money  advanced  in  amounts  proportionate 
.  to  the  share  of  the  land  purchased  by  each.  The  two  suits  were 
heard  together^    Held,  they  were  entitled  to  redeem. 

Sddf  also,  that  the  defendants  were  not  liable  under  Regulation 
XY  of  1793  or  Regulation  I  of  1798  to  account  for  the  mesne 

profits  which  they  had  reoovered. 

MOHABANBE  WUZUBOOKKBSSA  V.  BBBEB  SAEEDtTH  .,.     613 

' ,  RIGHT  OF        ,.,  ...  ,„  ...    598 

See  Tendbb. 
REFEtifiNCB  TO  FITLL  BENCH— Power  of  one  Judge  io  rc/crrj 
When  the  senior  Judge  of  a  Division  Bench  of  the  High  Court 
composed  of  two  Judges  passes  an  order  which  he  intends  as  a  final 
judgment  in  a  case,  the  junior  Judge  cannot  of  his  own  authority 
refer  the  case  to  a  Full  Bench. 

In  thb  mattbb  of  the  Petition  of  Ohttndbb  KAlNT 
Bhuttachabjeb    ...  .,»  ..•  App.  45^ 

■  HIGH  COURT  ...  .,.  •..    467 

See  Act  XI  of  1865.  s.  22. 

REFORMATION  OF  LAND  ON  OLD  SITE  ...  ...    853 

See  Accbetion. 

REFUND  OF  PURCHASE-MONET  ...  ,..  ...  1018 

See  Hindu  Law. 
■      ■■  STAMP  DUTY  ...  ^  ,..  ...    611 

See  Stamp  Dutt. 

144 
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BBGISTAATION      ... 

See  Fbiobitt. 
BBGULATION-1798— in,  b.  14 

See  Limitation. 

IX, «.  73 


.••  at* 


•«• 


•  •t 


Bee  BsTiKW  iir  Obikinaj.  Casks. 

XV 


••«  t.t 


Page 

•ft 

...    406 

••• 

...       7 

• 
•  •• 

...    436 

* 

••• 

...    613 

See  Redbmptioh. 

XIX,  8. 10  ...1  ;75, 774;  109, 162.  App.  8 

SmLabhibaj.  See  Rent-fbbb  Grant.  SeeREsvumov. 

XLIV,8,8  ...  ...  .„     75 

See  Bknt-fbeb  Gbant. 

•1797— XIV,  g.  ^^Appeal  io  Privy  Cottnctl— Secti- 


rity.']  The  plaintiffs,  in  execution  of  a  deci*ee,  which  had  been 
affirmed  bj  the  High  Court  on  appeal,  obtained  possession  of  the 
land  decreed,  and  realized  their  costs.  The  defendant  afterwards 
filed  an  appeal  to  the  Priyy  Council  agsinst  the  decree  of  the  High 
Court.  After  admission  of  the  appeal  he  applied  that  the  plain* 
tiib  might  be  called  upon  to  furnish  eecurity. 

Held,  that  under  s.  4,  Regulation  XIV  of  1797,  ths  apj^catioB 
oould  not  be  entertained. 

JOTNABAIN  FATTUB  Y.  RVSSICK  MOHUIT  BAlTXBJn         ...     744 


Bee  ExBcirriOB  of  Dbcbbx.    See  SzKouTioir,  Bbsti* 

TI7TIOB  of  FbOPBBTT  TAKBIT  IN. 

1798-1  ...  ...  .M  6U;&96 


See  Rbdbmption.    Bee  Tbndbb. 

1799— VII  ...  ...  ...  App,  10 


Bee  Limitation. 

—1806— XVII      ...  ...  ...  ,M    415 


Sm  Statute,  FbomuijOATIon  of. 


Bee  Tbndsb. 

XVm     M.  ...  .M  ...    630 


See  Febbt« 

1810— XIV,  SB.  3  &  4  ...  ...  ...    436 


Bee  RSYiEW  in  Cbiminal  Cases. 

'1812 -V,  B.  26— £6^.  F.  of  I827^]l£anagemeni  of 


joifU  Eetaie  by  CoUeckr — Power  of  Judge  wUh  respect  io  Surplus 
Proceeds,']  A  Judge  h  as  power  to  order  the  person  appointed  under 
Beg.  V  of  1812,  s.  26,  and  Reg.  V  of  1827,  to  manage  an  estate,  io 
make  over  the  surplus,  after  payment  of  revenue  and  other  out- 
goings,  to  the  person  or  persons  entitled  to  receive  the  same. 
In  the  mattbb  of  the  Fetition  of  the  Collbctob  of 

RUNGPOBE  .••  •*•  •••  •••  •••     ^S 
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Page 
REGULATION— 1816--XIX      ...  ..,  »,•  ...    680 

See  Ferry. 


1819—11,  B.  30  ...  ...  1;  109,  162,  App.  8 


See  LAKH£Bi.J.    See  Rssvmption. 


■»-^  •»•  .«•  •••  ••.     voO 


See  Fbbrt. 


-Yin,  s.  18,  cL  4       ...  M«  App.  10 


See  Luf  XTATiON. 


1822-VI  ...  ,.,  ,^  ...    199 


See  Court  ow  Wards. 


1825— XI,  s.  4,  cL  1  •»•  ...  ...    853 


See  AooRBTiON* 


•1827— V  »..  ...  ...  ..,,    655 


See  RittULATiON  Y  of  1812,  s.  26. 
itKwl  ^ND  »••  ...  .»#  •••  •••  •»•    511 

See  Stamp  Duty. 

« 

REMOYAL  OF  BUILDINGS  BY  TENANT  ...  ...    595 

iSaeBuiLDiaas. 

RENT,  ABATEMENT  OF         ...  ...  ...  mi      70 

See  Abatkmsnt. 


AT  ENHANCED  RATES,  SUIT  FOB  ...  ...    592 

fif«e  Act  X  ov  1859,  ss.  30  &  32. 


Notie&^Deelandory 


Decree-^Ldkhiraj,']  FlaintifE  sued  for  arrears  of  rent  at  enhanced 
rates,  without  notice.  Held,  that  the  plaifttiff  was  not  entitled  to  . 
reeorer  rentat  ifaeenbanced  rate,butihequeationas  totheliability 
of  the  tenure  having  been  f ull j  tried,  be  was  entitled  to  a  decree 
deelanitory  of  his  right  to  enhancement.  That  the  Odurt  had  no 
power  in  this  suit  to  trj  the  validity  of  the  lakhiraj  tenure  set  op 
bj  defendant  aa  to  some  of  the  land ;  plaintiff  should  have  proved 
that  It  waa  his  mAl  land,  and  that  defendant  had  paid  rent  for  it. 
He  had  failed  to  do  so,  and  the  Court  refused,  therefore,  todeclare 
.     .Jbis  right  to.  enhance  the  rent  of  snoh  land. 

GuMAiri  Kaei  v.  Harihab  Mooeerjee         ,.•  •••     15 

BENTAT"FAIR  EQUITABLE  RATES"  ...  ...    208 

See  SIabuliat,  Suit  for. 

•  «< 

ENHANCEMENT  OF.   See  EKHANCSiOBirT. 
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BENT-FBEB  GBANT-Bey.  XIX  cf  1193,  s.  lO-^Retmmptwt^^ 
Act  X  of  1859,  «.  28— LaJk^iro/— EetU-JSMeniM— PurdSMMer 
at  Private  Sale — Judgment — Memoranda  of  Opinume.']  Held 
per  PsACOCK,  0.  J.^aiidL.  S.  Ja.ck80N  aad  Macphsbsoit,  J  J. 
(Batlbt,  KoBKAii,  and  Sbtom-Kake,  JJ.,  diuenting).— The 
vordB  **  exempt  from  reveiiae"  in  s.  10,  Regulation  XIX  of  1793^ 
jefer  only  to  grants  free  from  the  payment  of  revenue  to  OorerA* 
ment»  and  do  not  include  grante  or  leases  by  a  zemindar  exempt 
from  the  payment  of  rent.  Therefore,  a  I'ent-free  grant  made  by 
a  asenundar,  and  a  fortiori  one  by  amanrasi  ijaradar,  bl  a  specifio 
portion  of  land  after  a  permanent  settlement  of  the  ^tate  jx>  , 
which  it  belongs,  is  valid  as  against  the  grantor  and  bis  henrSt  or 
against  a  pvrchaser  of  the  estate  by  private  sale»  and  is  not  liaUe 
to  be  resumed  under  that  section* 

Behl  per  Batlet,  Nobman,  and  Sbton-Kabb,  JJ^eonfra. 

Held  per  totam  ewriam,  Y^ri  tten  opinions  sent  to  the  Registmr 
by  Judges  who  had  retired  or  died  before  tbe  judgmeiit  in  tiie 
ease  was  pronounced  in  open  Court,  are  not  judgments  bat  merely 
memoranda  of  the  opinions  and  arguments  of  the  Judges.     « 

Hahohed  Aeil  v.  AsADUNNisaA  Bebke  ;  Muttxlali»Sbv 
GwTAL  V.  Desukab  Roy  ...  ^»  ,•»    774 

S  '  ■ 

Beg.  XLIV  of  1 793, «.  S-^Beni-'Revenue.']  A  semoidar  in  1890 
granted  rent-free  22  bigas  of  land  out  of  his  zemindari  to  A»  who 
was  to  make  a  tank,  the  use  of  which  was  to  be  devoted  to  the 
public.  In  February  1862  a  successor  to  the  grantorin  theaenun- 
dari  sought  to  resume  the  land,  on  the  ground  that  the  original 
^  rent-free"  grant  was  null  and  void,  it  having  been  made  vithout 
the  sanction  of  Government. 

Heidf  per  Nobkah,  Punbit,  and  Letinob,  J  J.  (Tbbtcxb  and 
LooH.  JJ.,diBsenting)»such  a  grant  was  valid.  It  was  not  witUo 
the  meaning  of  Regulation  XIX  of  179^^  &  10. 

**  Rent  to  the  Zemindar**  and  "  Hevenue  of  GefremoMBt"  dia* 
tinguished. 

FiZIBUBDIV  V.  MADHU8UI»Alf  PaL  OhOWBHBT  •»•     71^ 

BENT,  MEANING  OF  .^  ...  ...       75, 774;  109 

See  Rbitt-fbbe  Gbant.    Bee  RBauXPTlov. 
-t  MODE  OF  ADJUSTING  RATE  OF  ...  «..    ¥& 

8ete  EABVLiAVy  Suit  vob. 
-,  PAYMENT  OF  •..  ...  ...  ...    588 

See  Bbht  Suit. 
.,  PRESUMPTION  OF  FIXED        .„•  m  m.    588 

See  Sbaascbiibht. 
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BENT  SALE,  SUIT  TO  SET  ABJB^'-Frauduleni  Deorw-^urii' 
diction  of, Ciwl  Court  and  of  Eeventie  Court— Act  X  of  \BS9,. 9. 
,151.]  An  action  lies  in  the  Civil  Coui*t  to  Bet  aside  a  pui'cbane 
iraadalentlj  made  at  a  sale  in  execution  of  a  decree  of  a  Bevenue 
Court  which  had  been  obtained  by  fraud. 

NiLMANI  BUBNIK  V.  PUDDO  LOCHAK  CHUCKBBBUTTY       ...      37^ 

■  _— — — -: —       -  ^— Jurisdiction 

qf  Civil  Court']  The  Civil  Court  has  jurisdiction  to  entertain  a 
suit  instituted  by  A,  to  set^ aside  a  sale  of  his  tenure  under  s. 
150  of  Act  X  of  1850,  on  the  ground  that  the  sale  was  held  under 
a  decree  obtained  fraudulently  against  B,  who  was  not  the  real 
owner* 

Bambundas  Fobucavice  t.  P&abakna  Kuxae  Bosb    ..»  382 

BENT  SUIT    ...  ...  ...  ...  ...    32, 101 ;  18 

See  Limitation.    See  Summabt  Suit. 

Jurisdiction  of  Jievemie  Court — Eatopjpel — Landlord  and 
Tenant — Question  referred  not  arising  In  case,]  In  execution  of 
a  decree  of  the  Bevenue  Court  in  a  suit  brought  by  K.  for  arre- 
ars of  rent  of  a  certain  patni,  the  patni  was  put  up  for  sale  and 
purchased  in  the  name  of  G.  The  rent  having  again  fallen  into 
arrear,  K.  took  proceedings  against  G.,  under  Begulation  YIII  of 
1819,  for  the  sale  of  the  patni ;  but  the  arrears  having  been  poid, 
the  patni  was  not  sold.  In  a  suit  for  arrear  of  rent  of  the  same 
patni,  subsequently  brought  by  K.  against  G.,  P.  and  B.  (the 
wife  of  P*)  jointly,  on  the  allegation  that  the  patni  had  been 
purchased  by  G.  benami  for  P.  and  B. 

Held,  first*  that  the  Collector  had  no  jurisdiction  to  try  ques- 
tions relating  to  rent  depending  upon  equitable  rights  and 
liabilities  .arising  from  ciroumstainoes  other  than  those  of  the 
relationship  of  landlord  and  tenant. 

Beidt  secondly,  that  the  suit  was  not  barred  by  the  f  <Hrnier  pro- 
ceedings instituted  by  K*  agaiost  G.  under  Beguktioii  YIII  of 
1819. 

Kbmp  and  Maophebbon,  JJ.,  were  of  opinkothat  the  first 
qi^estion  referred  did  not  arise  in  the  case,  and  therefore  should 
not  have  been  answered. 

Pbobonno  Coomab  Paul  Chowdhbt  y.  Eotxasb  Chxtn- 
DBB  Paul  CaowDHBT  ...  ...  ...  ...    759 

LimHatUm^Aet  X  of  1859,  s.  32.]    The  period  of 


limitation  within  which  a  suit  might  be  brought  for  rentdae  at  the 
time  of  the  passing  of  Act  Xof  18&9,  must  be  reckoned  from  89th 
April  1869  (the  date  of  the  passing  of  the  Act),  and  not  from  1st 
August  1859  (the  date  on  which  the  Act  came  into  operation.) 

B4j»oo  Laoaiofis  Sixa  «:.  Mibmtip  MooimB         •••     82 
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BENT  SUJT-^LimiMum^Aet  XFF  of  18S0,  tA.d,  8,  «.  14  S  $.  18.] 
The  proriaiona  of  the  Limitation  Act,  XIT  of  1859,  donot  apply 
to  suits  for  arrears  of  rent  nnder  Act  X  of  1859,  nor  are  the  pro- 
Tisions  of  Act  X  of  1859  in  sny  wa/  affected  by  the  pronsaona 
of  Act  XIY  of  1859. 

JOHH  POOLflOir  T.  MA.DH1T8TTDAK  PAL  ChOWDHBT  ...     lOl 

Paymeni  of  RmU^Landlcrd  €md  Temmi'-TUle^ 


• 


• 


Etioppel— Hindu  Widow, 
wilL]  In  a  suit  for  rent  by  a  patnidar  who  claimed  mider  a 
lease  granted  to  him  by  a  Hindn  widow  whose  basbaad  had  died 
leaving  a  will,  which  gave  the  widow  no  power  to  alienate  the 
property.  Held,  the  suit  was  properly  dismissed*  and  that  there 

was  no  necessity  for  the  Jadge  to  enter  into  any  questioD  ol  pos* 
session  by  the  widow. 

A  derisee  nnder  a  will  need  not  take  out  a  certificate,  and  can 
806  for  rent  due  since  the  testator's  death  without  having  obtained  r 
posssssioo. 

One  who  piqr*  r^t  to  another,  believing  him  to  be  the  landlord's 
representative,  is  not  estopped  from  afterwards  showing  the 
want  of  title  in  that  other :  so  here  the  defendant  was  not  estopped 
from  showing  that  nnder  the  deceased  husband's  will  the  plaintiff 
bad  no  title. 

Bahib  Mabhttb  Ghoss  v.  Thakook  Dobs  Mundul     ...    588 
,  SUMMABT  18 


Sm  SuMiCABT  Suit. 
BENT.  SUIT  TO  ESTABLISH  TITLE  TO  ...  .^    864 

See  AOT  X  OF  1859,  ss.  77  &  150  to  159. 
BBSTITUTION  OP  AMOUNT  BEALIZED  IN  EXECUTION  ...    714 

•  6m  d4&  25  TiCT.,  c.  104»  8. 15* 
>  PBOPEBTT  TAKEN  IN  EXECUTION     ...    605 

See  fiZBctrriOK. 
BBSUMPTION  ...  ...  ...  ...   630;  1;  75,774 

iSesFsKBT.    £f0e  Lakhibaj.    iSee  Bent-fbeb  Gbant. 


lAikkxraj'--Limitaium'—BeguUUio/^  XIX    of   1793, 


«.  10— JZe^ato^wm  II  of  1819,  «.  30— Plaiai,  Amendaneni  qf.]  A 
suit  for  resumption  under  s.  30,  Begulation  II  of  1819,  must  be 
assumed  to  refer  only  to  lakhiraj  created  prior  to  the  1st  of 
December  1790,  and  therefore  is  not  exempt  frpm  limitation 
under  s,  10,  Begulation  XIX  of  1793. 

Hbbba  Mourn  IUbbb  y.  Koobj  Bbbabv  BouxAifr  >-      App.  8 
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Pago 
EBSUMWION— ikifcfcf«v— itmiteficm-rB^itlaKcm  XIX  of  1703, 

«.  lO-^Begvlaiion  n  o/1819,  «.  30— i(c*  X  0/^1859,  ».  28— (>»«• 
Probofuit.]  In  a  suit  brought  in  the  Civil  Oom-t,  before  Act  XI V 
of  1859  came  into  opeititiont  to  enforce  a  right  under  s.  10, 
Kogulation  XIX  of  1793,— that  is,  to  resume  lands  alleged  to  be 
held  by  the  defendant  underan  invalid  lakhiraj  grant, — Held,  that 
the  suit  was  not  barred  by  s.  28,  Act  X  of  1859.  The  onus 
•  is  on  the  pkintiff  to  prove  that  the  case  falls  witbin  s.  10, 
Beguktion  XIX  of  1793,  i,e.,  that  the  grant  was  made  subsequent 
to  December  Ist,  1790. 

Parbati  Oharah  MooEBBjBis  V.  Bajxbishna  Mookbrjeib   162 


■■  "^  ^   '  '        '  Act 

XIV»f  1859— £efi<— jBeoenne — JurUdietian  of  Civil  and  ofEewnue 
CourU.I  The  plaintiff,  the  purchaser  of  a  patni  lease,  sought  to 
obttun  a  declaration  of  his  mid  right,  by  setting  aside  an  alleged 
i^ntfree  tenure,  in  certain  lands  which  the  defendant  claimed  to 
hold  under  alakbiraj  title  prior  to  1765,  or  1st  December  1790. 
The  plaint  was  filed  in  the  Collector's  Court  on  31st  December  1861, 
but  was  referred  to  the  Civil  Court  under  the  Bengal  Aot  YII  of 
1862,  and  the  plaintiff  obtained  a  decree  in  the  lower  Courts. 

HeU,  by  a  majority  of  the  Court  (Tbbvob,  Sbtok-Kabb,  and 
Gloybb,  JJ.,  dissenting),  that  the  Civil  Court  had  jurisdiction  to 
try  the  suit,  notwithstanding  s.  28  of  Act  X  of  1959. 

Per  Tbbtor,  Sbton-Xa&s,  Pundit,  and  Glotbb,  JJ.,  a.  30, 
Begulationll  of  1819,  did  not  apply  to  cases. within  s.  10, 
Begulation  XIX  of  1793.— Nobhan,  Pbbab.  and  Jackson,  JJ., 
cwdta. 

**  Bent"  and  "  Bevenue"  distinguisheil. 

SONATAN  GROSB  V.  MotTLTl  ABDUL  FABAB     ...  •••     l09 

Undet'tenuren  Pr€$ervaHo%  of  ^Landlord 


and  TetuaU,']  The  mere  resumption  of  a  lafchirBJ  tenure  by 
Government  does  not  dissolve  the  contract  between  the  semindar 
and  tenant.  The  tenant  has  the  option  to  determine  his  tenancy, 
or  he  may  consent  that  the  amount  of  revenne  which  the  landlord 
.  must  pay  to  Government,  or  a  portion  of  it,  shall  be  added  to  his 
original  jumma. 

Mt788AMAT  FAREHA&A  BaNU  V.  MUSSAMAT  BiBI  ...     175 

BBYENUB  COUBT,  JUBISDICTION  OP  ...    21 ;  5 ;  379;  109 

8es  Act  X  of  1859,  s.  25.    See  Act  X  of  1859, 

ss.  28  &  160.    See  Bent  Salb,  Suit  to  sxt  asidb. 

See  BxsmicPTiON. 
MEANING  OP  ...  ...  ...    75,774:109 

See  Bent-fbbb  Gbant.    Bee  Bxsumption. 
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BEYBNTTB,  PAYMENT  OF     ...  ...  .«  ...    «75 

Sm  Coktbibotiok. 

BBVENITE  SALE,  PITR0HA8ER  AT    ...  ...  ...    623 

See  ENHAIfCEHBKT  OF  BsiTT. 

BEVERSAL  OF  FINDING      ...  .«  .^  ...    459 

Set  EvXDKMCB. 

BBVERSIONER       ...  ..,  ...  ...  48;  1008 

See  Hindu  Law.    See  Abtbbsi  Poassssioir. 

Bfl YIISW   .*•  «••  •••  •«.  .••  •••    349 

See  Appbai.»  Timb  fob  pbbvbbbivo. 

■      ■  Ap'peal^Aci  VTUof  1859,  m.  375  *  876.]    A  Jnflge  is 

bound  to  proceed  with  an  application  for  a  review  of  his  jadjs^ment, 
even  though  a  ix^tition  of  appeal  has  been  filed  anbaequentlj  to 
tbe  application  for  a  review. 

Bhabat  Chandra  Mazuhdar  ▼.  BAMOuNOiL  Sen        ...    362 
'■N  ADMISSION  OF,  AFTER  PBESOBIBED  PERIOD— 


Limitation^'*  Jnei  and  AeaemMibU  Cante"— iiei  VIUoflSSQ, 
9»,  363, 377  &  S7S^Appeal^FuU  Bench  BvUng:]  The  deoiaion 
of  a  aubordinate  Court  aa  to  what  constitotce  "  joat  and  reasoBable 
caaae'*for  adiliitting  a  review  after  [the  preaoribed  period  is 
appealable. 

The  words  in  s.  378.  Act  YIII  of  1859,  **  iU  order  in  mtiier 
case,  whether  for.  rejecting  the  application  or  granting  the 
review  shall  be  final,"  are  applicable  only  to  the  order  for  rejecting 
the  application  or  granting  the  review,  and  not  to  the  decision  as 
to  whether  there  was  just  and  reasonable  canse,  for  allowing  the 
application  to  be  made  after  the  period  of  ninety  days  preaoribed 
by  s.  377  had  elasped. 

A  new  exposition  of  the  law  by  a  Fall  Bench  after  the  paflsmg  of 
the  original  decree  is  not  **  just  and  reasonable  cause*'  for  admit- 
ting a  review  after  the  prescribed  period. 

When  a  review  has  been  granted,  the  Court  is  bound  to  decide 
the  case  according  to  any  new  exposition  of  the  law  by  a  Full 
Bench  made  since  the  original  decision. 

Shaxachubs  Chxicxbrbutit  v.  BnrDABtTN  Chtjndeb  Boy    ...    892 

,  FINALITY  OF  ORDER  RBJBCTING-^c«  VIH  of 

1859,  M.  376, 377,  378  &  380.]  An  order  rejecting  a  review  is  not 
conclusive,  and  the  Coui*t  may,  in  the  exercise  of  its  discretion, 
admit  a  review  even  after  a  prior  order  rejecting  it. 


t 


Nasibuddin  KuAJi  V.  In]>bonabatan  Cbowdhby       •••    673 
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BBTIBW  m  CRIMINAL  CASES— P<w«r»  0/ Jff^*  Conri— CWmi- 
nal  Procedure  Code  {Ad  XXV  of  1861),  m.   404,  405  ^fc  439— 
Seg.  m  of  1793, ».  73-56^.  XI7  0/  1810,  m.  3  *  4-ilci  ZFZI 
of  1862.]    The  High  Court  cannot  review  its  judgment  passed 
in  a  criminal  case  before  it  on  appeal. 

Thb  QuitBK  ▼.  GoDAi  Eaout         ...  ..•  •••    ^36 

,  PENDENCY  OF  APPLICATION  POR      ...  849,  728 

See  Appeal,  Timb  vob  psBFEBniNa. 
REVISION  ...  ...  ...  ..•    .         488;  750 

See  Nbw  Tbial.    See  Obiminal  Pboobdubb  Codb 
(Act  XXV  of  1861),  ss.  402—407. 
■    I  PowereqfHxgh  CouH—MitigiUionofSenience^CrififUnal 

Pi^cedvre  Code  {Act  XXV  of  1861).  w.  405  &  428.]  The  High 
Court  can,  under  bs.  405  &  428  of  the  Criminal  Procedure  Code, 
mitigate  a  sentence  passed  by  a  Magistrate  and  confirmed  or 
altered  on  appeal  by  the  Sessions  Judge,  on  the  ground  that  the 
sentence  was  excessive. 

Ih  thb  matteb  op  thb  Petition  op  Bissumbhub  Shaha      •••    484 

Enhancement  of  SevUenoe'^Mur* 


der'^ulpableHomicide--'Ahetmentr^Code  of  Criminal  Procedure 
(Act  XX  Fo/ 1861),  BS.  403,  404.  405,  407  <0  419.]  Under  s.  404 
of  the  Criminal  Procedure  Code  the  High  Court  may  set  aside 
a  judgment  of  acquittal  for  ^rror  in  law.  The  High  Court,  as  a 
Court  of  Revision,  has  power  to  enhance  a  punishment  The 
£Ggh  Court  may  send  the  case  back  to  the  Court  of  Session  with 

an  order  to  pass  the  proper  sentence. 

The  High  Court  may  act  as  a  Court  of  Revision  after  it  has 
acted  as  a  Court  of  Appeal  in  order  to  correct  an  error  which 
cannot  be  set  right  by  appeal. 

Culpable  homicide  and  murder  distinguished. 
Thb  Qubeh  v.  Gobaghand  Gofb  ..,  •••  •••    M 

RIGHT  OP  ACTION...  ...  ...  ...  ...     4S 

See  HiKDU  Law. 
■  I  Act    Vm  of  1859,   «.   270-Eit>aM)6cree. 

holden,']    A  regular  suit  will  lie  at  the  instance  of  one  decree- 
holder  against  another  for  a  refund  of  money  that  has  been 
erroneously  paid  away  to  the  latter  conti-aiy  to  the  provisions  of 
8. 270  of  Act  vm  of  1859. 

GoaABA'v  V.  Kabtick  Chxjndbb  Singh      ...  ...    ^^22 

RIVAL  DECREE  HOLDERS ...  ...  ...        13.  »27:  1022 

See  Act   XXIII   of   1861,  s.  11.    Sea  Right  ot 
Action. 

JtXJIJBS  OF  1838'       ...  •.•  ...  •••  »••   ^^ 

Sf  AnUL  TO  Fbiyt  Cotocxl. 

145 
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Page 
8ALB  BY  DBPUTY  OOLLBOTOB  ...  ...  ...    W 

See  Act  XXIII  Of  1861,  8.  3& 

WHOLESALE  ...  ...  ...  •••    909 

See  Act  XIV  of  18M,  s.  1,  cu.  9  ft  10. 


-,  CONDITIONAL  ...  ...  ...  ...    166 

Bee  MAHOMiDiV  Liv. 

-,  DEED  OF       ...  ...  ...  ...  ...    ^ 

See  FuoRirr. 


FOB  ABBEABS  OF  BENT,  SUIT  TO   SET  ASIDE   379,382 
See  Bbbt  Sale. 

BEVENTTE,  PUBCHA8EB  AT  ...    623 


See  ENSAKCsxEm  or  Bekt. 

IN  EXECUTION.    See  Exiooiiok  Sali. 

OF  LAND,  SUIT  FOB  ...  ...  «.  ...    879 

See  LnfiTATiov. 

UNDEB-TENUBB    ...  ...  ...  519;  646 

See  Act  X  07 1859,  ss,  106  &  151.    See  Undbr-Tknttbi. 

FINALITY  OF     ...  ...  ...    517 


See  Act  XXIII  of  1861,  8.  35. 

SUIT  TO  SET  ASIDE  ...  ...    625 


See  Act  X  of  1859/ss.  106, 107  &  151. 
SATISFACTION  OF  DECBEB  ...  ...  18;  938 

See  Summary  Suit  for  Best.    See  Dxcrxb. 

BBCUBITY  ...  ...  ...  ...     541;  605;  744 

See  Exbcutiov  of  Dbcrbb.  See  Execution,  BBsTrru- 
tiok  of  Propbrtt  taxxn  in.  See  Beg.  XIV  OT  1797, 
8.  4. 

SENTENCE,  ALTERATION  OF  ...  ...  ...    75a 

See  Criminal  Procedure  Code  (Act  XXY  or  1861) 
Bs.  404  to  407. 


,  COMMUTATION  OF 

See  Act  XY  op  1862,  a.  L 

■■■     ,  CUMULATIVE    ... 
See  Whipping. 

'  ,  ENHANCEMENT  OF 

See  Revision. 

— ,  MITIGATION  OF 

See  Revision. 
SET-OFF  ■..  ...  ...  ,„  j^^ 

See  Execution  or  Di^i^eb. 
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869 
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951 

... 

443 

... 

484 
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SETTLEMENT  AWARD,  SUIT  TO  SET  ASTDB^LinUfcOum^ 
Ad  Xin  of  1848.]  Act  XIII  of  1848  appKes  only  to  suits  for 
CMitesting  the  juBtictt  of  an  award  as  between  the  contending 
parties,  and  not  to-stiits  for  the  purpoee  oi  amending  a  settlement 
and  establishinig  the  righta  of  peracHie  who  were  not  pai*tiea  con- 
teating  between  themselrea  before  the  Collector. 

KOMXTLXisSENSUEKHULV.BlSSONATHOHUCKBBBXrTTT  App.  5 

SMALL  CAUSE  COURT  JURISDICTION  ...       675,  687,  691 

See  CONTBIBXTTIOH. 


(MOFUSSIL)       ...  ...  457;  88ff 


See  Act  XI  op  1865,  s.  22.    See  Execution  of  Deceee. 


JURISDICTION    OF— 


Title,  itttestian  'of—Ae6  XLH  of  1860,  s.  8.]  Plaintiff  sued 
defendant  in  the  Small  Cfemse  Court  for  damaged  for  haying  cnt 
down  and  removed  trees  from  plaintiff's  land.  Defendant  pleaded 
that  he  was  entitled  nnder  his  potta.  Held^.  the  Court  had  jiiri»- 
dietioDL  ta  tiy  the  question  of  the  genuineness  of  the  potta. 

RaqiIu  Bam  Biswas  y.  Eak  Chandra  Diobat     ...  ..^      34 

SPECIAL  APPEAL   ...  ...  ...  ^.  •^    3S8 

See  Local  Ihtbstigation. 


-,  Order  nnder  8.  257,  Act  VIII  of  1859.]    No 


i^pecial  appeal  will  lie  from  the  decision  affirming  or  reversing  an 
order  under  s.  257,  Act  VIII  of  1859,  confii-ming  a  sale. 

KoosjDSBP  Nabaxn  Singh  v.  LueKnrx  Sikgh    ...  ...    917 


,  Order  in  ExecuiiM—Aet  XXIII  of  186]»  88,  11 


A  U—Act  VIII  of  1859,  M.  257,  269,  &  372.]    A  special  appeal 
will  lie  from  an  order  passed  on  appeal  in  relation  to  the  execu- 
tion of  a  decree, 
Mahomed  HosssiN  T.  Shbikh  Afzul  Ali         ...  ...  App.  1 

STA'MP'DJJTY'-Befund^nemcmd^Act  Xo/1862,  8ch.  B.  Art.  11. 
Notef]  Held  by  the  majority  of  the  Coui*t  (loch,  J.,  dissenting, 
and  Campbell,  J.,  donbtinc^),  where  an  appeal  is  remanded  in 
part,  the  appellant  is  entitled  to  a  return  of  a  proportionate  part 
of  the  stamp  duty  paid  by  him. 

In  the  Matter  of  the  Petition  o7  Dooroadabs  Dutt        ...    511 

STATUTE  3  &  4  W.  rv,  c.  41,  s,  21  ...  ...  ...    50^ 

See  Decree  of  Phivt  Council. 


;  c.  85,  s.  43  ,»,  «,t  »••    506 


See  DicaBB  op  Pbitt  Coriroxt. 
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STATUTE  24  A  85  VIOT^  c.  104,  n.  IB^-Pinmi  of  High  Cowri^ 

Act  XXIUof  1861,  «f.  11,  12  A  36— -ic«  VIII  of  1869,  •.  864— 

EMcuiicn  8ale-^AppMU.']    Gertun  Bank  shares,  the  property  oC 

a  judgment-debtor,  were  sold  in  exeontion  of  decree.     The 

Sndder  Ameen  afterwards  reversed  the  sale  on  the  gronsd  of 
the  inadequacy  of  the  prtoe.    The  Jadge  having  refused  to  enter- 
tain an  appeal,  the  purchaser  applied  to  the  High  Court.    Held, 
the  parties  being  precluded  from  appealing  by  s.  864  of  Act  YlII  . 
of  1859,  the  High  Court  had  no  power  to  grant  relief. 

In  THB  lUTTBR  07  THB  PlTITIOV  07  J.  DaCoST4  •..  •••     432 

Befuidl  qf  Party  to  attend  a§  WUneu.']  A  Principal  Sudder 
Ameen  ordered  the  attendance  as  a  witness  of  a  person  seeking,  by 
bis  TakeeU  to  enforce  the  execution  of  a  decree,  and,  on  hie  rafiisal 
to  attend,  sent  him  to  the  Magistrate.  On  an  application  to  hare 
the  order  set  aside,  a  Division  Bench  of  the  High  Court  was  of 
opinion  that,  under  the  circumstances,  the  order  of  the  Principal 
Sadder  Ameen  was  arbitrary,  vexatious  and  unnecessary;  but 
being  doubtful,  in  the  absence  of  any  provision  in  the  Civil 
Procedure  Code,  of  its  powers  of  interference  under  the  Charter, 
referred  the  point  to  a  Full  Bench. 

EM,  that  the  Principal  Sadder  Ameen  had  power  to  make  the 
order,  and  that  the  High  Court  ought  not  to  interfere  with  it 

Ih  the  lUTTlB  OW  THB  PlTITION  OP  JaJ^KIB  BULtUB  ScB       ,».     716 


Be&tituHfm  of  amotnU  realised  in  Emecuiion,']  Where  a  Deputy 
Collector  refused  to  entertain  an  application  by  a  defendant  for 
realization  of  costs  awarded  by  a  Court  of  Appeal,  and  for  refund 
of  the  amount  which  the  plaintiff  had  realized  from  the  defendant 
in  execution  of  the  decree  of  the  lower  Court,  but  which  had  been 
disallowed  by  the  Court  of  Appeal,  and  where>  on  appeal,  the 
Judge  held  that  no  appeal  lay  under  s.  151  of  Aot  X  of  1859. 

Heldy  that  the  High  Court  had  power,  under  24  and  2S  Vict., 
c.  104,  8. 15,  to  order  the  Deputy  Collector  to  enforce  restitution  of 
the  amount  realized  from  the  defendant  in  excess  of  the  amount 
allowed  by  the  Court  of  Appeal,  and  also  to  execute  that  part  of 
the  decree  which  awarded  costs  to  the  defendant. 

In  THB   KATTBB  OV  THB  PbTITIOB  OV  GOBIHD  EOOXJLB 

Crowdbt  ,.,  ...  ...  •••  ...    714      ■# 

•,  Prwnulgaiion  of^Onus  Pro'bandi^Mortgag&~~Begutaiion 


2IF77o/1806.]  The  plaintiff  sued  on  the  Slat  of  December 
1861  to  redeem  a  mortgage  of  lands  in  Sarun,  dated  the  30th 
November  1801.  The  mortgage  money  was  payable  on  the  d8tfa 
September  1806.  If  not  paid  the  property  nas  to  Test  abeolntelj 
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in  the  mortgagee  withoTit  f orecloBiire.  The  defendant  admitted 
that  he  had  not  foreclosed,  but  stated  that  firegnlation  XYII  ol 
1806  was  promulgated  in  Saron  on  the  7th  January  1807,  aikl 
consequently,  that  the  monejF- became  due  before  the  Begulatio^ 
was  promulgated. 

Held  the  onns  was  on  the  plaintiff  to  prove  that  the  Eegulation 
was  promulgated  before  the  28th  September  1806. 

Sabifuiikissa  t.  Shukh  £ha.tjbt  HoBBor  ,..  •..    415 

STAY  OF  CRIMINAL  PEOOKBDINGS   ...  ...  ...    426 

See  O&iMiVAL  Pbocbbduvos. 
■ EXECUTION  ...  ...  ...  541, 1007 

See  ExECUTioH  07  Dbcbex. 
STBP.GBANDMOTHBB  ...  ...  ...  ...      67 

See  EiSDV  Law. 
STBP-MOT&EB        ...  •••  ...  ...  ...      67 

See  HiNDti  Law. 

« SUBORDINATE  COURT"       ,.•  ..•  ...  ...    617 

See  Act  XXIII  op  1861,  a.  35. 
SUCCESSION  ...  ...  ...  ...  ...      67 

See  HiSDU  Law. 
SUIT  •••  •••  •••  •••  •••  «»•  o  { Zl 

See  Act  X  of  1859,  ss.  28  &  160.    See  Act  X  of  1859» 

B.  25. 
ALTERATION  OF  NATURE  OF   ...  ...  ...    581 

See  Plaint,  Amendment  op. 
B7  FIRM       ...  ...  ...  ...  ...    904 

See  Onus  Pbobandi. 
.:—  REVERSIONER      ...  ...  ...  „,  1008 

See  Adtebse  Possession. 
FOR  COMPENSATION...  ...  ...  ...    630 

fifes  Ferby. 
CONTRIBUTION ...  ...  ...       675,  687,  691 

See  CONT&IBUTION. 

DECLARATION  OF  LIABILITY  TO  ATTACH— 


JaENT...  •.•  •■•  ...  ...  *•.      fyJV 

Bee  Execution  o7  Decbbs. 
, TITLE  ...  ...    633 


fifes  Act  XIX  of  1841,  Svhmart  Order  vndeb. 
DECLARATION  OF  TITLE  AND  POSSESSION— 


Civil  Owrt,  JwriedicHm  of^AeiXlB59,  s.  23JeJ.  ^^Lmdlwrd 
and  Tenanf]  The  Civil  Court  has  junsdiction  to  entertain  a  suit 
by  an  under-tenant  to  establjieb  his  title  and  for  possession 
notwithstanding  d.  6,  s.  23,  Act  X  of  1859.  The  words  •^  snits 
to  recover  the  ooonpanoy  or  possession  of  any  land"  ia  that  dause 
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refer  onlj  to  pomessory  aeiiom  s^inst  t^e  person  entitled  fa 
receive  the  rent,  and  not  to  suits  in  which  the  plaintiff  sets  ont  his 
title,  and  seeks  to  have  bis  rigfet  declared,  and  possession  given 

htm  in  pursuance  of  that  title. 

G00B00DO88  Rot  t.  Bakha.ba.ih  Mitteb     ...  •••    f52B 

SUIT  FOR  BJBOncSKT  ...  ...  ...  ••.    972 

See  Ejbctmkht. 

EXECUTICHff  or  DBOBEB  ..>  *^  ^18 

See  SUKMABT  QvrtwoR  BSST* 

POSSESSION         ...  ...  .•.      633?  638,643 

See  Act  XIX  of  I841»  Suxmabt  Obbx&  vhdsb.    Bee 
EzBcuTiOH  Balk. 
— — ON  DECLARATION  OF  TITLE.         ...    628. 

8m  Suit  fob  Dbclabatioh  of  Title. 

BENT.    Sse  Bkht. 
SALE  OFLANB  CHARGED  WITH  PAYMENT  OF 


DEoT ...  ••.  ...  »«•  •••  •••    Vt9 

See  Lixitatioh. 
—TO  CANCEL  LEASE  ...  .^  ...  ...    972 

See  Ejbctkbht,  Suit  fob. 

^BSTABLISH  TITLE  TO  RENT    ...  ...  .^    364 

See  Act  X  of  1859,  ss.  77  A  150  to  159. 
SET  ABIDE  SALE  OF  UNDBR-TENUBB   ...  519 ;  625. 

See  Act  X  of  1859,  sa.  106, 151.'  Bee  Act  10  09*  1859, 
88. 106, 107  db  151. 
SUMMARY  ORDER...  .^  ...  ..,  ...    633 

See  Act  XIX  OF  1841. 

SUIT,    INEFFECTUAL   EiftCDTION    PROCEED- 

INGS  IN      ;..  ...  ...  ...  ...    App.  10 

See  Limitation. 
•SUITFORRENT— Siiif /or  Execution  of  Decree  SaHs- 


faction  of  Decree^  A  regular  suit  to  enforce  a  decree  obtained 
in  a  summarjr  suit  for  r«it,  which  the  Revenue  Court  has  refused 
to  execute  upon  the  ground  that  it  has  been  satisfied,  cannot  be 
maintained  (Stbbb,  J.,  dissenting). 

AnANDA  MaYI  DA8I  y.  Patti  Pabuni  Basi  ...  ..»      1^ 

SUNDAY  ...  ...  ...  ...  _  ...    360 

fifeeAcTXIY  0F1859. 
SURETY  AND  PRWdPAL     ...  ...  ...  ...    601 

See  COHTBrBUTlbH. 

SURPLUS  PROOBBDS  OP  ESTATE   UNDBR:OOLLEOTOB'S 
MANAGEMENT...  ...  .„  ...  ...    ^ 

See  Rbg.  T  of  181S|  a  26. 
SURYBYAWABD    ,..  ...  ...  ...  ...    ^ 

See  AcY  YIII  of  18d9»  s.  14. 
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7SNAHT  AND  LANDLORD.    S^  %MJAOUi>  &  Tw^st. 
— '- ,  IMPROYBMENTS  BY    .         ...  .•.  ...    595 

I  See  BaiLDiNes,  Behoval  of. 

I  WlSSJSTDiER^BegvMim  I  of  17&^-^ItegvMion^  XF2I  (f  180»,  «.  7 

I  Bedemption,  Bight  ^.]    Wh^re  mdiey  was  paid  into  Oourt 

!  •              bj  a  person  alleged  to  b^  a  mortgs^or  of  certain  pvoyeri^f  nfier 

I  notice  of  f  oreclo8ttre>  witkont  any  actual  restriotion  being  placed 

f  on  its  being  piud  over  to.  the  alleg^  moiigege^»  bni  the  payment 

I  was  made  ^ith a  i^otice  in  these  wo;rcl9;  "I  baye  shpwn  the 

mortgage  to  be  false  and  fraudulent,  and  to  vet  aeide  the  kabala 
a^d  to  get  back  the  money  I  shall  hereafter  iaatitute  a  regelnv 
STHt ;"  it  waQ  beldt^^  l^^gu^iiiqnB.  I  of  17^8  and  XTLl  of  1806, 
8. 7«  dp  not  ^j^\j  to  aucb  .a  case.    Snc^  payment  gave  «o  right 
to  redciem. 

ABPoonBmuNT.  KmtoLai.l  Gsoai  ...  •••    598 

TBND£B  OF  POTTA  ...  ...  ...       S»j  903^974 

See  Kabulut,  Soit  fon. 

XlUuS         i.«  «•»  ..«  •••  ...  ...     doo 

See  Rbkt  Stjit. 
, QUESTION  OF  ..,  ...  .„  ^  „,      34 

See  Small  Causs  Court,  Mofusbil. 

,  SUIT  FOB  DECLABATIONOF,&  FOR  POSSESSION  633 ;  «28 

See  Act  XIX  ov  1841,  Stthhakt  Obskr  undbb.   See  Suit. 
TEANSFBRABLB  TENURE ...  „.  ...    726 

See  OccuPAKCT  Right. 
TRUSTBB  «••  ...  •••  »,,  .,,  ...    901 

See  Limitation. 
UNDER  TENURE.  PRESERVATION  OF ...  ...  ...    176 

SeeEiiBVumov, 
■  .PURCHASER  OF        ...  ...  ...    626 

See  Act  X  op  1859,  s?.  106, 107, 161. 
— — f* -r,  FINALITY  OF  SALE  OF  ...  .„    617 

^M.AOT  XXIII  OP  1861 1  a.  36. 
■    ■      ,SALtS  OF.   See  Rent  Salb. 

'Jncttm6niMcee— ^i^cf   X     of  1869, 


«.  105-JBe»^.  Act  VIII  0/I866,  «•  16.]  Under-tenures  sold 
fpr.  arrears  .  o£  rent  under  b.  105  of  Act  X  of  1869,  other  tbaa 
tenures  upon  which  the  right  of  selling  for  arrears  of  rent  has 
been  specially  reserved  by  stipulation  in  the  engagements  in- 
terchanged on  the  creation  of  the  tenures,  do  not  pass  free  from 
incumbrances. 

flemtfo— It  was  to  get  rid  of  this,  that  s.  16 of  Beng.  Act  VIII 
o£  1865  was  enacted.     . 

Suahaboodbeib  v.  Futtbh  AUmi  •••  •••    646 
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UNDER.T1BNURC  BUTT  TO  SET  ASIDE  SALE  Of...  619 ;  etf 

iSM  Act  X  or  1859,  is.  106,  15L    8m  Acv  X  or  i860 
100,107,  151. 
tUNBEOISTSBSD  HOLDER  OF...  ...    519 

8m  Act  X  or  18ft9,  m.  106, 151. 
VALUITION  OF  SUIT  ...  ...  ...  ...    ^ 

S$B  JomnDXCnoii. 
VBaDIOT,  ALTERATION  OF    f..  ...  ...  •••    7S0 

8e€  r^TvnrAL'FBocBDxnuB  Codi  (Act  XXV  or  1861),  as. 
40STO407. 

WHIPPING— C»m«toliv«  Bmimoe^^Criminal  Proceedure  Oods  {AH 
ZXFo/ 1861),  •  46- JeirJ</ 1864]  When  a  Magistrate,  in 
ezorcito  of  the  powers  conferred  b^  s.  46  of  the  Criminal  Proce- 
dure Code,  pas^s  a  oamalative  sentence  against  a  person  con- 
▼ioted  at  one  and  the  same  time  of  two  or  more  offences 
imntshable  onder  the  Indian  Penal  Code*  Held  per  Pb  a^cock.  O.  J.» 
and  Phbas  and  Sitov-Karb,  JJ.,  that  he  cannot,  in  addition  to 
the  penalities  prescribed  by  the  Penal  Code,  sentence  the  pri* 
•qner  to  whipping  nnder  Act  Y I  of  1864^  nor  can  he  exceed  twice 
the  extent  of  bis  ordinary  jurisdiction  as  defined  by  s*  22  of  the 
Criminal  FVooednre  Code. 

MM  hoaxer  per  Sbtov-Earb,  J.,  that  in  the  case  of  hardened 
offenders  a  Alagistrate  cau  award  whipping  in  addition  to  the 
mazimam  of  imprisonment  which  he  is  competent  to  award* 

Held  per  tf  agfhebson  and  Jackso>»  JJ^  that  ihe  Magistrate 
may  in  soch  case,  in  addition  to  awarding  doable  the  punishment 
which  may  be  awarded  for  a  single  offeuoe,  award  the  punishment 
of  whipping ;  but  only  one  whipping  can  be  awarded. 

Nabsib  t.  CHUHDca  ...  ...  •••  ••• .  951 

WIDOW,  AUBNATION  BY     ...  ...  ....  ...     « 

See  HniDn  Law. 
WIFE'S  EVIDENCE,  FOR  OR  AGAINST  HUSBAND  OB  PER- 
SON CHARGED  JOINTLY  WITH  HIM  ...  App.    U 

See  EviDBKCB. 
WITNESS,  REFUSAL  OF  PARTY  TO  ATTEND  AS  ...  ...    716 

Sea  24  <fc  25  YiCT.,  dOi  s.  15. 
WORDS  OF  INHERITANCE,  ABSENCE  OF  ...  ...    5S9 

See  Ghatwau 
WRITTEN  STATEMENT  OF  DEFENDANT  ...  ...    90^ 

See  Onus  Paobaxdi. 
WRONGFiyj  POSSESSION,  CULTIVATION  BY  PERSON  IN  1003 

See  Mbsvb  Pbofxtb. 
ZUR.1-PESHGI  ...  „,  ...  „.  ,^    613 

Bee  KBDiicmo:r. 
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